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Mr.  Reginald  S.  Huidekoper 
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Mr.  Theodore  Eaton 

Mr.  Edward  L.  Patterson 

Lieut  Col.  Francis  T.  A.  Junkin 

Mr.  John  Garland  Pollard 

Mr.  Wirt  Howe 

Mr.  Howaid  R.  Bayne 

Mr.  Robert  L.  Henry,  Jr. 

Mr.  John  Montgomery 

MaJ.  Harry  E.  O'Neill 

Ma  J.  Charles  S.  Miller 

MaJ.  Lester  S.  Hill,  Jr. 

Mnj.  FVlix  E.  Blackburn 
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Mr.  J.  E.  Cavanaugh 
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Mr.  James  W.  Bailey 
Mr.  l.*?aac  W.  Eason 


MaJ. 
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Mr.  Uobert  R.  Ilendon,  Jr. 
Mr.  Walter  L.  Hopkins 
Lieut.  Frank  B.  Lent. 
Mr.  (^harlps  O.  Shaw 
Mr.  John  1).  Van  WaKoner 
Mr.  Arthur  F.  Thomas 
Mr.  Bruce  A.  Low 
Mr.  Oscar  L.  Bo  wen 
Llout.  Marion  S.  'J'anner 
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j.  WiUard  A.  I>oerr,  recorder. 

pt.  John  C.  F.  Palmer,  assistant  recorder. 

pt.  Floyd  G.  Whitney,  personnel  officer. 
ieut.  F.  W.  T.  Stercfai,  supply  officer. 
leut.  Conson  C.  Wilson,  office  manager. 


GOVERNMENT  ATTORNEYS. 


Trial  SmIImi  B—rd  •!  Cmilracl  AdjnstiMat. 

Maj.  Charles  8.  MlUer,  member  of  board  in  charge  of  trial  section. 
O  Maj.  Frank  E.  Taylor,  executive  officer,  trial  section. 
1^  Capt.  Edward  Anderson,  secretary,  trial  section. 

^  Group  1.  Mr.  Hugh  Reilly,  chief  attorney;  Mr.  F.  D.  Waddell,  assistant  chief  attorney;  Mr.  R.  J.  Downey; 
p^  Mr.  P.  H.  Marcura;  Mr.  A.  G.  Robertson;  Mr.  J.  R.  Sheppard,  Jr.;  Mr.  A.  F.  Thomas;  Mr. 

,  P.  B.  Woodfln. 

V  GroupL2.  Mr.  I.  W.  Eason,  chief  attorney;  Mr.  W.  L.  Hopkins,  assistant  chief  attorney;  Capt.  C.  A. 
CL.  Barnard;  First  Lieut.  W.  H.  S.  Callahan;  Mr.  C.  T.  Bowers;  Mr.  R.  S.  Ely;  Capt.  Charles 

L.  Honsh<dder;  Mr.  J.  L.  Krupsaw. 
f  Group  3.  Mr.  James  W.  Bailey,  chief  attorney;  Mr.  Joseph  E.  Cavanaugh,  assistant  chief  attorney;  Capt. 
George  A.  Frazer;  Capt.  W.  L.  McMorris;  Capt.  W.  M.  Purvis;  Mr.  G.  K.  Carver;  Mr.  D.  E. 
-ft.  Rorer;  Mr.  W.  E.  Simpson;  Mr.  E.  W.  Wyatt. 

1^  Group  4.  Capt.  R.  E.  Powell,  chief  attorney;  Mr.  R.  W.  Stump,  assistant  chief  attorney;  First  Lieut. 
^  R.  T.  W.  Duke;  Mr.  O.  L.  Bowen;  Mr.  E.  C.  Folkes;  Mr.  R.  J.  Kennedy;  Mr.  Paca  Oberlin; 

Mr.  R.  R.  Richardson;  Mr.  G.  C.  Shlnn. 
.^.^Tedulcal  group.  Mr.  J.  H.  MoKenna,  chief  of  group;  Mr.  W.  R.  Robertson,  C.  P.  A.;  Mr.  John  Hart- 
^^  nett,  Jr.,  chemical  auditor;  Mr.  William  Und^n,  accountant;  Mr.  J.  C.  A.  Newman,  account; 

^  ant;  Mr.  John  P.  Chamberlain;  Mr.  J.  T.  Elliott. 

8pedBl  trial  attorney.  Ma].  Wilbur  Ryman. 

I^N  AdTiMry  SMti»n. 

^^fr.  Robert  L.  Henry,  board  member  in  charge  of  Legal  Ad>'isory  Section;  Mr.  J.  A.  Tyson,  chief  counsel; 
QO  Mr.  Hugh  C.  Smith,  assistant  chief  counsel;  Mr.  W.  C.  Parriott,  coimsel;  Bir.  J.  C.  Carmlchael,  counsel. 
Ip    Mr.  B.  M.  Price,  counsel;  Mr.  Harold  Allen,  counsel;  Mr.  W.  B.  Thomas,  counsel. 
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Mr.  Richard  W.  Smith,  member  of  board  In  charge;  Mr.  Frauds  G.  Await,  assistant;  Mr.  Alexander  C 
Robeson,  Govomment  attorney;  Mr.  J.  T.  Blakey,  accountant. 
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2362 
2542 

463 
2176 
2328 
2233 
2113 
2449 
1625 
1866 
1559 

745 
1801 
1802 

251 

76 

1947 

1735 

2405 

93 

676 
2227 
1165 
2366 
529,530 
2260 
1577 
1923 
2006 
1617 
2305 
2321 
2261 

369 
2337 
2168 
2495 
2401 
1847 
2306 
2413 

641 
2384 

411 
2419 

632 
1542 
2143 
1671 
2028 
2432 
2344 
43 
2284 
1159 
2424 
1743 
174B 
1557 

675 

2205 

2255 

451-460 

461 
1811 

549 
2394 
1255 
1478 


Acme  Packing  Co 

Advance  Bedalng  Co 

Algeltlnger,  E 

Albany  Chemical  Co 

Alexander,  James,  Constraction  Co 

do 

Allen,  W.  T.,  &  Co 

Aloe.  Sidney  A 

Alta  School  District 

American  Oas  Accumulator  Co 

American  National  Red  Cross 

American  Process  Co 

American  Rolling  Mill  Co 

American  Rolling  Mills  Co 

do 

American  Sash  &  Door  Co 

American  Seating  Co 

American  Stove  Co 

Amsinck,  O.,  &  Co 

Anderson  Box  &,  Basket  Co 

Antrim  Iron  Co 

Arbuckle  Bros 

Armitage  Tailoring  Co 

Armour  &  Co 

do 

Arnold,  Hoflman  &  Co 

Astoria  Veneer  Mills  &  Dock  Co 

A  thol  Machine  Co 

Atlas  Bolt  &  Screw  Co  . . .' 

Atlas  Crucible  Steel  Co , 

Aurora  Door  Hanger  &  Specialty  Co. . 

Austern,  C,  &  Co 

Bailey  Electrical  Supply  Co 

Baker  Food  Products  Co 

Baker,  H.  J.,  &  Bro 

Bamhart  Bros.  &  Spindler 

Belmont  Iron  "Works 

Bernstein,  M.,  &  Co 

Bi^ell  Carpet  Sweeper  Co 

Blacklnton  Co 

BlochCo 

Blystone,  W.  I.,  &  Sons 

Boston  Index  Card  Co 

Botany  Worsted  Mills 

Bourne-Fuller  Co 

Brandwein,  A.,  &  Co 

Brewster  &  Co 

Brown  Co 

Budd.  Edward  G.,  Manufacturing  Co. 

Buffalo  Shirt  Co 

Buffkin  &  Girvin 

Builders'  Iron  Foimdry 

B  undy ,  J.  C 

Burdott  Manufacturing  Co 

Burroughs  &  Taylor  Co 

Campbell  Motor  Car  Co 

Canadian  Explosives  Co.  (Ltd.) , 

Canton  Metal  Celling  Co 

Carev,  Philip,  Co 

Carolina  Cotton  &  Woolen  Miiis , 

Carter,  George  R.,  Co 

C.  &  C.  Raincoat  Co 

Chalmers  Knitting  Co.  (rehearing) 

Chalmers  Knitting  Co 

Chandler  &  Price  Co 

Cincinnati  Milling  Machine  Co 

Clark,  Le  Roy 

Clevelapd  Brass  <fe  Copper  Mills 

Cleveland  Brass  &  Copi>er  MiUs  (Inc.). 


Subject  matter. 


Meat  products 

Cotton  linters 

Rice  straw 

Acetate  of  lime 

Construction 

Contractor's  fees 

W^oolen  trousers 

Wool  service  coats 

School  buildings 

Interrupter  gear 

Laundry 

Coke  dryers  and  spare  parts. 

Increased  facilities 

Sheet  steel 

do. 
Airplane  propellers. 
Folding  tables. 
Engine  heaters. 
Castor  beans. 
Baskets. 

Acetate  of  lime 

Soluble  coffee 

Woolen  service  coats 

Meat  products 

Packing  house  supplies 

Demurrage 

Sawing  lumber 

Hand  vises 

Equipment 

Tunesten  ore 

Hardware 

Clothing 

Electrical  supplies 

Meat  products , 

Phosphorus  and  chloride 

Motor , 

Structural  steel 

Coats 

Rotating  map  cases 

Wool 

Clothing 

Cotton  linters 

Guides  and  folders 

Handling  charges  and  freight., 

Steel  nose  pieces 

Mattresses 

Airplanes 

Powder  containers 

Bombs 

Flannel  shirts 

Manure 

O  vertime  hours  worked 

Filing  cabinet 

Decision  by  Secretary  of  War. 

White  duck  trousers 

Chassis  and  ambulances 

Trinitrotoluol 

Decision  by  Secretary  of  War. 

Pyrex  asbestos  sets 

Asbestos  rope 

Blankets 

Battery  cases 

Raincoats 

Underwear 

Shirts  and  imderdrawers 

Dlllslotters 

Pistol  milling  machines 

Arbitrator's  fees 

Cartage  charges 

Copper 


Page. 


556 
325 
933 
891 
965 

1112 
604 

1221 
613 
90 
a39 
221 
716 
252 
258 
210 
127 

1365 

1184 
164 
040 
142 

1175 
556 

1247 
449 
775 
6 
417 
608 
768 
4$^ 

1286 
556 

1394 
343 
959 

1326 
477 
662 
482 
309 
927 

1178 
354 
303 

1448 
159 
625 

1258 
870 
834 
441 
451 

1280 
166 

1135 

462 

64 

272 

827 

1328 

1021 

1479 
11 
438 
229 
73 
597 
747 
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188 
1182 
1899 
2201 
1»40 

600 
2238 

2094 
2122 

491 
2367 
1176 
2163 
1S84 
2315 
19i5 
1700 
2212 
1892 

658 
2440 
2338 
242A 
83 
1612 

567 

91 

1665 

189 


1223 

2364 

232S 

2254 

2221 

2210 

6S4 

1469 

2473 

IS 

1876 

2515 

2431 

1158 

226»-2Zro 

1509 

2130 

2301 

1193 

1219 

493 

1613 

1614 

1615 

1616 

1667 

2324 
1769 
1196 
2354 
2427 
2517 
1605 
1148 
2523 
490 
708 
654 
1175 
1598,361 
1970 
1540 
2188 
2181 
17ft4 
2434 
1507 
791 
1458 

1875 
2174 
1545 
2106 
1544 


Name  of  claimant. 


Cleveland  ClifTs  Iron  Co 

Clinton  Knitting  Co 

Clough-Bounie  Corporation. 

Cliiett,  Peabody  &  Co 

Cohen,  8.  A  L 

Cohn  &  LipTrin 

Collegiate  Balloon  School . . . 


Collins.  R.  G 

Columbia  Bathing  Suit  Co 

Columbiavillc  Woolen  Co. 

Commercial  Bank  of  Spanish-America . . . 

Conway.  R.  F..  Co 

Cousens  A  Pratt 

Crane,  W.  M..  Co 

Crane,  Wm.  M..  Co 

Crown  Cork  &  Seal  Co 

Cudahy  Packini;  Co 

Cumberl  uid  Telephone  A  Telegraph  Co . 

Cunningham,  F.  W.,  A  Sons 

Curtiss  Aeroplane  A  Motor  Corporation. . 
Curtis  A  Co.  Manufacturing  Co 

:....do 

Danville  Stove  A  Manufacturing  Co 

Davenport-Brown  Co 

Dayton  Evaporating  A  Packing  Co 

Defiance  Check  Writer  Corporal  ion 

Delta  Chemical  Co 

Denby  Motor  Truck  Co 

Desmond  Charcoal  A  Chemical  Co 

Detrdt  Copper  A  Brass  RolUng  Mills. . . . 

DewOT  Bros.  Co 

De  Witt  SeitE  Co 

Dietrich  A  Wiltt 

DUl  A  Collins  Co 

DUwood  Manufacturing  Co 

Doehler  Die  Casting  Co 

Dold.  Jacob,  PacktagCo 

Dorrfe  Motor  Car  Co 

do 

da  Pont  de  Nemours,  E.  I.,  A  Co 

do 

do 

do 

Earl  Bros 

do 

East  Wilton  Woolen  Mills 

ELsner,  Sigmund  Co 

Elder  Manufacturing  Co 

Elkhart  Brass  Manufacturing  Co 

do 

Erie  City  Iron  Works 

Everlastlk  (Inc.) 

do 

do 

do 

Excelsior  Motor  Manufacturing  A  Sup- 
ply Ca 

Export  Oil  Corporation , 

Falkenberg,  Charles 

Farmers  A  Ginners  Cotton  Oil  Co 

Federal  Button  Co 

FeenyMlg.Co 

Ford.  Benry,  Hospital 

Frank,  L.,  A  Son  Co 

Frendi  Manufacturing  Co 

do 

Fries  A  Fries 

Frcwt's  Veneer  Seating  Co 

Gallivan  Building  Co 

Garden  City  Platmg  A  Manufacturing  Co. 

Garford  Motor  Truce  Co.  (rahearing) 

Gas  Oil  Chemical  Co. 

Georgetown  Oil  MiU 

Gerhardt.  Jacob,  A  Co 

Ooheen  Manufacturing  Co 

Goldstone,  J.  F.,  A  Co 

do 

Goodvear  Cotton  Mills  (Inc.) 

Granburv  Cotton  Oil  Co 

Guide  Motor  Lamp  Manufacturing  Co., 

The. 
Hale  A  Kilbum  Corporation 

....do .vT! 


Subject  matter. 


Acetate  of  lime 

Underwear 

Construction 

St  oroge,  c:irtagc,  and  insurance 

Wool  service  coats 

Per\-j'icV'et.s 

Expondiiiires  for  maintaining  school  of 
ballooning. 

Eciuipmental  rentals 

Wool  trousers 

Olivo-drab  melton 

Castor  Beans 

Crane 

Tents 

Trench  mortar  shells 

Oas  shells 

Cartridges,  facilities 

Meat  products 

Telephone  poles  and  lines 

Con«?truction,  Fort  Preble,  Me 

Motors 

Interest 

Increased  facilities 

Barrack  stoves 

Decision  by  Secretary  of  War 

Prunes 

Mirrors 

Acetate  of  lime 

Motor  trucks 

Acetate  of  lime 

Brass  rods 

Decision  by  Secretary  of  War 

Cotton  1  Inters 

Storage  for  nitrate 

Increased  facilities , 

Experimental  work  on  gasoline  engine — 

Bouchons 

Meat  products 

Engine  control  rods 

Liberty  motor  pumps 

Acetate  of  11  me 

E  xper  imental  work 

Trench  mortar  shells 

Ammunition  t^ts 

Potatoes 

do 

Olive  drab  blankets 

Cloth 

Clothing 

Hose  coupling 

do 

Stationary  boilers 

Webbing '. 

do 

do 

.....do 

Airplanes 


) 


Hal],  John  (Inc.). 


Storage 

Truck  bodies. . 

Overcoats  and 
coats. 


{ 


640 
930 
587 
988 
974 
1 
406 

206 

1109 

1396 

935 

68 

727 

840 

60 

136 

556 

433 

689 

1261 

1158 

1399 

547 

459 

786 

707 

640 

678 

640 

913 

465 

325 

304 

669 

292 

1446 

556 

896 

729 

640 

169 

1171 

1291 

1416 

807 

1234 

1009 

495 

1353 

1294 

952 

879 

782 

882 

876 

1151 

905 
772 

1166 
634 

1386 

1049 
556 
909 
911 
233 
^0 
962 
364 

1386 
542 

1181 
287 
359 
535 
803 
472 

1144 
285 

16 
77 

cotton  olive  drab  service  W    107 


Page. 


Gasoline 

Flannel  shirts 

Construction  of  plant 

Buttons 

Rehearing— See  Garford  Motor  Truck  (^. . 

General  Hospital  No.  36 

Meat  products 

Thread 

do 

Methyl  acetate 

Surplus  material 

Construction 

Machine  tools 

Gasoline  motors * 

Toluol 

Cotton  linters 

Denim  clothing 

Paint 

Bed  sacks 

do 

Cotton  duck 

Cotton  linten 

Ttiread  gauges 
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Case  No. 


1733 
2396 
2393 
1777 
2070 
169 
609 
696 
2423 
2067 
2007 
1149 
2299 
2224 
1552 
2087 

718 
2402 
1563 
1487 

1952 
1550 

181 

699 

1909 

123,124 

1588 

2192 

535 
1096 
2416 
1184 

263 

1600 

1657 

1797 

514,515 

674 
1966 
1771 

276 
1918 
2334 
2448 

483 
1951 
1548 
2062 

754 

762 
1701 
1174 

393 
1663 
2563 
2368 
2502 
2469 
2522 

522 
2386 
2538 
1903 
2483 
1651 
1473 

677 
1703 

679 

1660 

1961-1965 

374 
2494 
1749 
1789 
2126 

720 
2335 
2019 
2022 
2404 
1590 
1470 
2363 


Name  of  claimant. 


Hamilton  Trading  Co 

Harbach's  Sons  Co ^ 

Hardman,  Peck  &  Co 

Hartford  Machine  Screw  Co 

do 

Heller,  The  R.  C.  Co 

Herrmann,  Stembach  <fe  Co 

Hijfh  Rock  Knitting  Co 

Hirschman.  J.  C,  &  Co 

Hopeman,  A.  W. .  &  Sons  Co 

Howell  &  Lesser 

Hunter-Brown  Co • 

Huron  Chemical  Co 

Hussa.  Tlieodore  F 

Industrial  Chemical  Co 

Inland  Waterways  Equipment  &  Dredg- 
ing Co. 

International  Button  Co 

Internationa]  Duplex  Coat  Co 

International  Ilarvester  Co 

Internationa]  Thread  Gauge  ManuCactur- 
ingCo. 

Interstate  Machine  Products  Co 

Iron  City  Tool  Works 

Jacobs,  F.  L,,  Co 

Johnson  Educator  Food  Co: 

Joliet  Forge  Co 

Keery,  Thomas.  Co.  (Inc.) 

Kentucky  Distilleries  &  Warehouse  Co. . 

Kelly,  Henry  C,  Co 

Kessler  M  otor  Co 

Klngan  &Co.  (Ltd.) 

Klngsberry  Manufacturing  Co ^. 

Kirk,  James  S.,  &  Co 

Kirschbaum,  A.  B.,  Co 

Klebe,  L.,  &  Co 

KnifHn  &.  Demarest  Co 

Knight  Manufacturing  Co 

Kokomo  Steel  &  Wire  Co 


Subject  matter. 


} 


Kimhardt  &  Co.  (Inc.) 

Lafayette  Worsted  Co 

Lakeside  Biscuit  Co 

I^amson  Co 

I/angrock  Bros.  Co 

I^rkin  Co 

Lawrence,  Wm.  J 

Levy  Overall  Manufacturing  Co . . 

Lewis  Richard  F 

Ley,  Fred  T.,  Co.  (Inc.) 

do 

Libby,  McNeill  &  Hbby 

do 

Lichtman,  J.,  <t  Son 

Lipo,  Ravinond  P.,  Co 

Lincoln  Oarage  Co 

Littauer  Bros 

Locomobile  Co.  of  America 

Long  Island  R.  R.  Co.,  The 

Long,  R.  H.,  Co 

Loose- Wiles  Biscuit  Co 

Louisville  Bedding  Co 

Luzerne  Chemical  Co 

McCrary,  J.  B.,  <feCo 

McKinney  Steel  Co 

Magor  Cat  Corporation 

Maley  &  Kelly  Contracting  Co 

Manhattan  Spomdng  Works 

Mareulies,  L.,  &  Son 

Marion  Casli  Feed  Co 

Marlin-Rockwell  Corporation 

Marx,  George  B 

Massilon  Electric  &  Gas  Co 

Masten.  G.  H..  Co.  (Inc.) 

MaxwelL  David 

Mayer,  (Jscar  F.,  &  Bro 

Mendelson  Corporation 

MetzCo 

Meyer  Scale  &  Hardware  Co 

Michigan  (3opper  &  Brass  Co 

do 

Michigan  Motor  Specia  Ities  Co 

Michigan  Smelting  <Sc  Refining  Co. 
Michignn  Steel  Tube  Products  Co. 
Midvale  Steel  &  Ordnance  Co 


Duck  clothing 

Cotton  linters 

Storage  charges 

Wages 

do 

Decision  by  Secretary  of  War. 

Venetian  cloth 

Undershirts  and  drawers 

Cotton  linters 

Construction 

A  irplanes 

Cordwood 

Iodine  tubes 

Electric  crane 

Trinitrotoluol 

Lighters 


Buttons 

Leather  coats 

Motor  truck  chasses . 
Thread  gauges 


Exhaust  rockers 

Vises 

South  worth  screw  machine. 

Hard  bread 

Steel  bars 

Acetate  of  Ume 

Alcohol 

Cotton  rope 

Engines 

Meat  products 

Material 

Glycerine 

Coats  and  trousers 

Steam  shovel 

Lantern  globes 

Pyrotechnic  plant 

Commitments 


Castor  beans 

Wool 

Hard  bread 

Labor  and  overhead 

Kit  bags 

do 

Sag  paste 

Canned  tomatoes 

Overalls 

Iridium 

Guard  and  secret  service  agents . 

Traveling  expense 

Meat  products 

Strapping  shipping  cases 

Horsetiide 

Recompressing  hay 

Storage  and  supplies 

Gatmtlets 

War  taxes ; 

Railway  siding 

Looms  and  yams , 

Hard  bread  and  soldering 

Cotton  linters 

Acetate  of  lime , 

Engineering  services 

Steel  billets 

Rolling  kitdiens 

I>oss  on  building  road 

Skrinking  cloth 

Trousers 

Hay 

Raoiators 


Wire  carts 

Decision  by  Secretary  of  War 

Life  preservers 

Drawings 

Meat  products 

Chlormated  lime 

Airplane  parts 

Platform  scales 

Cartridge  cases 

Increased  facilities 

Cartridge  clips 

Brass  rods 

Steel  powder  tubes 

Lucainena  calcined  spathic  iron  ore. 


Page. 


338 

309 

490 

1284 

1283 

454 

917 

183 

309 

1099 

1241 

1369 

1301 

711 

1014 

1407 

923 

1053 

794 

283 

409 
430 
817 
501 

1466 
640 
157 
509 

1197 
556 
757 
799 
723 
519 
600 
38 

830 

1212 

760 

1249 

1147 

1042 

1045 

1226 

899 

225 

743 

553 

345 

556 

23 

153 

515 

945 

862 

1459 

1383 

1436 

92 

309 

946 

80 

352 

986 

606 

1067 

376 

1422 

549 

696 

464 

512 

35 

556 

736 

1357 

71 

845 

378 

948 

913 

416 

1039 
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508 

273 
2449 
2170 

646 
1501 
2446 
2462 

751 

633 
1642 

418 

1635, 1644 

2385 

Sales  B.C. 

A.l 

2553 

1765 

2219 

337 
2171 
2343 

158 

2353 

2088,2091, 

2092,2093 

1916 

664 
1520 

431 
2347 
2359 
2184 
2081 
1508 
1697 
2430 
2259 
2509 

361 
2387 
2298 
2125 

697 
2379 
1741 

339 
2249 

317 

85 
2527 
2189 

750 

618 

2479 

1882 

674 

674 

1168 

2318 

2442 

1656 

2529 

2320 

2059,2061 

2065 

404 

1482 

1853 

2531 

2289 

1730 

1244 


Name  of  claimanl. 


Sawyer  Tanning  Co.,  The 

Schaefer,  Charles,  &  Son 

Schroedei,  John 

Schultz  &  Hirsch  Co 

Scotch  Woolen  Mills 

Seattle  LiRhting  Co 

Selden-Breck  Construction  Co 

Self,  G.  M 

Scmet  Solvay  Co 

Sewell  Clapp  Envelopes 

Shaver,  S.  A.,  &  Co 

Siegel  Bros.  &  Goodman 

Silverstein  &  Schlo^berg 

Simonds  Manufacturing  Co 

Smith,  Philip  P.,  Co 

Snare  &  Triest  Co 

Southern  Ice  &  Cold  Storage  Co 

Southern  Pacific  Milling  Co 

Sparlcs-Withinpton  Co 

Speer-Harris  Lumber  Co 

Spencer  Lens  Co 

Spoor-Berggren  Binocular  Laboratory . . . 
Standard  Oil  Co.  of  Indiana 

jstandard  Textile  Products  Co 

Starr  Piano  Co 

steel  Products  Co 

St  eel  Sales  Corporation 

StefTens-Amberg  Co 

Sterling  Motor  Truck  Co : 

Sternberg,  Marc 

Siewart-McGehee  Construction  Co 

Stone  Propeller  Co 

Stuber  &  Kuck  Co 

Swift  &  Co 

do 

Tauber-Ryttenberg  &  Co ^ 

Tavlor  Instrument  Co 

Teetor-Hartley  Motor  Co 

Toledo  Seed  &  Oil  Co 

Turner  Constnictlon  Co 

Twin  City  Forge  &  Foundry  Co 

United  States  Bedding  Co 

Union  Twist  Drill  Co 

Vaughan,  "VV.  H.,  Construction  Co 

Vigo  American  Clay  Co 

Wabash  Valley  Packing  Co 

Weber- Knapp  Co 

West  Woodworking  Co 

Western  Cartridge  Co 

Western  Klectric  Co.  (rehearing) 

Western  Ore  Purcha«'ing  Co 

Western  Soap  Co 

Westinghouso  Klectric  &  Manufacturing 
Co. 

White,  J.  G.,  Engineering  Corporation 

Williamson  Heater  Co 

— do , 

Wilson*  Co I 

Wisconsin  Motor  Manufacturing  Co \ 

Woelfel  Leather  Co 

Wolf,  Isadore. ' 

Wolf.  Pa'il  E.,  Bedding  Co 

Woolman,  S.  C.,  &  Co 

Wright,  David  A.,  Works 

Wright-Martin  Aircraft  Corporation 

Wri^ley,  Allen  B.,  Co 

Yale  &  Towne  Manufacturing  Co 

York  Finishing  Works 

Young,  Corlev  &  Dolan 

Young.  W.  D.,  &  Co.  /Inc.) 

Youngstown  Sheet  &.  Tube  Co 

Zittlosen  Manufacturing  Co 


Subject  matter. 


Olive  drab  glove  leather 

Oats 

Services 

wtton  linters 

Thread 

Toluol 

Construction 

Hay 

Picric  acid 

Decision  by  Secretary  of  War. 

Stringless  beans 

Wool  coats 

Cotton  coats 

Cement  storage  tanks 

Steel  bars 


Salaries 

Ice  contract 

Storage  and  packing 

Radiators 

Lumber , 

Additional  facilities 

Decision  by  Secretary  of  War 

Candies 

Coloring  and  waterproofing  duck. . 

Propellers 

Liberty  engine  valves 

Increased  facilities 

Rings,  studs,  and  washers 

Insurance : 

Spiral  puttees , 

Aviation  camp 

Propellers , 

Hard-bread  cans , 

Meat  products , 

Provision  racks 

Olive-drab  flannel  shirts 

Altimeters 

Rehearing 

Castor  beans 

Manila  rope  and  cables 

Forgings 

Cotton  linters 

Tools 

Sand  gravel 

Tile 

Canned  hominy 

Aluminum  for  airplanes 

Mahogany  lumber 

Interest. 

Overhead  charges . 
Tungsten. 
Soap. 
Switchboard. 


Construction 

Furnaces 

Decision  by  SecretAry  of  War. . . 

Meat  products 

Motors 

Russett  leather  backs 

Lunches 

Cotton  linters 

Hay 

Fngine  lathes 

Rearranging  plant  and  farilities. 
Declf^ion  by  Secretary  of  War . . . 

Hand  fuse  setters 

Shrinking  material 

Drill  chucks , 

Packing  boxes , 

Nails 

Pack  carriers , 


Page. 


1080 

50 

613 

412 

487 

790 

1056 

1163 

498 

471 

98 

174 

269 

766 

1306 

801 
444 
393 
8 
14 
402 
453 
523 

172 

1296 

274 

810 

361 

20 

1127 

1025 

1004 

373 

556 

1106 

298 

1095 

1386 

538 

532 

194 

325 

893 

617 

941 

657 

932 

215 

819 

1224 

1438 

1360 

981 

1084 
213 
466 
556 
733 
740 

1238 
615 
388 
850 
366 
458 

1278 
685 
997 

1374 

82 

428 


Case  No.  600. 

In  re  CLAIM  OF  COHN  &  LIPKIN. 

1.  EXPENDITVBES  IN  ANTICIPATION  OF  CONTBACTS.— Where  a  clothing 
manufacturer  is  notified  that  a  contract  will  be  awarded  it  for  10,000 
pea-jackets,  to  he  manufactured  from  cloth  to  be  furnished  by  the  Oot- 
enunent,  but  under  the  practice  of  the  Government  no  cloth  will  be  de- 
livered until  contract  and  bond  are  executed,  claimant  is  not  entitled 
to  recover  for  expense  incurred  by  it  in  anticipation  of  a  contract  which 
is  not  entered  into  because  of  the  signing  of  the  armistice,  where  there 
is  no  agreement,  express  or  implied,  on  the  part  of  the  Government 
authorizing  the  expenditure. 

d.  CLAIM  AND  DECISION. — Claim  for  expenses  in  making  preparation  to 
carry  out  a  contract.  Held,  no  agreement  within  the  meaning  of  the 
act  of  March  2,  1919. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  is  a  class  B  claim  presented  by  Cohn  &  Lipkin,  of  Philadel- 
phia, Pa.,  who  were  small  manufacturers  of  clothing,  to  recover  the 
sum  of  $4,118  alleged  to  have  been  expended  by  them  in  making  prep- 
arations to  carry  out  a  contract  alleged  to  have  been  made  between 
them  ind  the  Government  for  the  manufacture  and  delivery  of 
10.000  pea-jackets,  short  overcoats,  to  be  used  by  the  soldiers  in 
overseas  service.  The  original  amount  of  the  claim  as  presented 
by  the  claimant  was  $4,000,  but  since  the  claim  was  filed  they  have 
made  >ip  an  itemized  statement  which  aggregates  the  sum  of  $4,118. 
of  which  $1,308  was  withdrawn  from  consideration  at  tBe  hearing. 

FINDINGS  OF  FACT. 

Tho  claim  was  presented  and  heard  before  this  Board  on  Janu- 
ary .14,  1920,  and  the  Board  finds  the  following  facts  from  the 
record  and  the  oral  testimony  presented  at  that  hearing : 

1.  During  the  month  of  October,  1918,  the  claimants  had  an  order 

from  the  Government  to  manufacture  and  deliver  6,000  pea-jackets. 

The  J  trice  to  be  paid  for  the  pea-jackets  under  that  order  was  not 

fixed^  and  when  3,000  of  the  garments  were  ready  for  delivery  a 

discussion  arose  as  to  the  amount  which  should  be  paid  each  for 

them.    On  a  settlement  made  with  the  claimants  after  the  armistice 

the  price  of  $2.25  each  was  fixed  upon  to  be  paid  for  the  3,000 

already  manufactured.     On  November  2,  1918,  the  Manufacturing 

Branch,  Clothing  and  Equipage  Division  of  the  War  Department 
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in  New  York  City,  issued  an  order  to  Government  officials  direct- 
ing that  30,000  of  these  pea-jackets  should  be  manufactured  at  once. 
This  order  directing  the  securing  of  the  30,000  garments  came  to 
Capt.  William  Brooks,  a  negotiating  officer  connected  with  the  Pro- 
curement Division  of  the  Army,  and  he  notified  claimants  that  a 
contract  would  be  awarded  them  for  10,000  of  the  above  number. 

2.  If  a  contract  was  made,  cloth  was  to  be  furnished  by  the  Gov- 
ernment and  the  contractors  were  to  furnish  the  machinery,  the 
thread,  and  the  labor.  No  formal  contract  was  executed ;  the  armis- 
tice was  signed  before  a  contract  was  written  and  no  goods  were 
delivered  to  the  claimants,  the  testimony  of  the  Government  wit- 
nesses being  that  the  Government  officials  made  it  a  rule  to  issue  no 
Government  material  to  contractors  until  the  contracts  were  signed 
and  the  bonds  required  executed.  Claimants  state  that  they  re- 
quested the  issuance  to  them  of  Government  material,  but  the  Gov- 
efnment  would  not  issue  the  materials  for  the  reasons  above  stated. 
At  the  hearing,  Mr.  Jacob  Cohn,  of  the  claimants'  firm,  testified  in 
behalf  of  the  claimants,  and  Capt.  William  Brooks  and  Mr.  Harry 
L.  Wells,  Acting  Chief  of  the  Uniform  Section,  Clothing  and  Equi- 
page Division,  testified  as  witnesses  for  the  Government.  The 
claimants  were  not  represented  by  counsel,  but  the  Government  at- 
torney, the  witnesses  of  the  Government,  and  the  members  of  the 
Board  gave  the  claimants  every  opportunity  to  present  their  claim. 
In  fact,  they  rather  assisted  them  in  presenting  the  claim. 

3.  It  is  contended  on  the  part  of  the  claimants  that  a  contract 
existed  between  them  and  the  Government  for  the  manufacture  and 
delivery  of  10,000  pea-jackets  at  the  price  of  $2  per  garment,  that 
they  laid  out  and  expended  the  above-named  sum  of  $4,118  in  pur- 
chasing material  and  machinery,  paying  rent  and  labor  to  carry 
out  the  contract,  and  that  they  should  be  reimbursed  for  this  ex- 
penditure. 

DECISION. 

1.  The  evidence  in  the  record  is  very  unsatisfactory.  The  mem- 
bers of  the  Board  who  sat  in  this  case  experienced  great  difficulty  in 
getting  clear  and  satisfactory  answers  from  the  claimants'  witness 
as  to  the  claim.  It  appears  from  the  record  and  files  in  the  case 
that  the  Government  attorneys  made  frequent  applications  to  the 
claimants  for  definite  statements  of  fact  which  were  not  complied 
with,  also  this  case  was  heard  before  the  Board  January  14,  1920, 
and  we  have  waited  a  month  for  certain  evidence  asked  from,  and 
promised  by,  the  claimants,  but  the  same  has  not  been  produced,  nor 
have  they  communicated  with  us  in  any  way.  Giving  full  credit 
to  all  that  the  only  witness  for  the  claimants  stated,  the  evidence  fails 
to  establish  a  contract.    Mr.  Cohn,  the  claimants'  witness,  speaks  of 
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his  dealings  with  the  Government  as  a  "contract,"  and  he  insists 
that  he  had  a  contract  with  the  Government  to  manufacture  the 
10,000  coats  at  the  price  of  $2  per  garment.  This  testimony,  how- 
ever, of  Mr.  Cohn,  is  not  substantiated  by  the  evidence.  In  a  letter 
dated  August  25,  1918,  addressed  to  this  Board,  among  other  things, 
Capt.  Brooks  says: 

"Although  this  firm  would  have  accepted  the  order  for  the 
10,000  pea-jackets,  they  would  not  have  signed  the  contract  unless 
the  price  had  been  revised.  The  price  mentioned  in  the  notice 
was  $2  per  garment,  subject  to  revision." 

Capt.  Brooks  also  testified  before  the  Board  that  there  was  never 
any  necessity  for  giving  the  claimants  instructions  as  to  the  10,000 
coats,  because  they  had  no  contract  until  a  formal  contract  had  been 
delivered  to  them  and  signed  by  them  (p.  40).  Again,  he  says  that 
the  claimants  could  not  have  proceeded  with  the  supposed  contract 
as  the  material  officer  di^  not  issue  the  material  until  the  conti%ct 
was  signed  and  the  bond  executed.  That  they  had  had  one  contract 
that  was  not  signed,  which  had  given  them  trouble,  and  they  would 
take  no  chances  on  another. 

See  Twentieth  Century  Stamping  &  Tool  Works  No.  2253.  De- 
cided January  26,  1920  (III,  these  Decisions,  154). 

2.  Mr.  Harry  L.  Wells,  the  other  witness  for  the  Government, 
speaks  of  the  obligation  of  the  Government  to  the  claimants  as  a 
*'  moral  obligation."  However  meritorious  a  claim  may  be,  this 
Board  is  of  the  opinion  that  it  has  no  authority  to  pay  the  claim 
unless  it  is  based  upon  an  agreement,  express  or  implied.  The  es- 
sential element  of  a  contract  is  mutuality,  that  it  shall  be  binding 
on  both  parties.  There  is  not  sufficient  evidence  in  the  record  to 
show  that  the  offer  of  the  Government  to  award  a  contract  to  the 
claimants  for  10,000  pea-jackets  at  the  price  of  $2  each  was  ever  ac- 
cepted by  the  claimants,  nor  is  there  anything  to  show  that  the  Gov- 
ernment could  have  required  them  to  deliver  these  garments  at  the 
price  named,  had  they  declined  to  do  so.  For  these  reasons  the 
claim  must  be  denied.  We  can  not  find  from  such  evidence  as  was 
offered  that  any  contract  of  any  kind  existed  or  that  any  expendi- 
tures or  commitments  were  justified  on  the  strength  of  a  supposed 
contract. 

See  Frank  Felter  (Inc.),  Case  No.  150-C-485  decided  October, 
1919  (I,  these  decisions,  63). 

DISPOSITION. 

1.  For  the  foregoing  reasons  the  claim  must  be  denied. 
Col.  Delafield  and  Mr.  Hamilton  concurring. 


Case  No.  1485. 

In  re  CLAIM  OF  NATIONAL  MANTTFAGTUBING  COBPOBATION. 

1.  EXTBA  EXPENSE  TO  ENABLE  ABTICLES  TO  PASS  INSPECTION.— Where 

the  contractor,  in  manufacturing  articles  under  a  formally  executed  con- 
tract, incurred  extra  expense  for  changes  necessary  to  satisfy  Govern- 
ment inspectors,  but  there  was  no  express  or  implied  agreement  sepa- 
rate from  the  formal  contract  to  pay  for  such  changes,  the  absence 
of  such  a  separate  agreement  prevents  any  claim  from  arising  under  the 
act  of  March  2,  1919. 

2.  UNLIQUIDATED     DAHAGES--TEBMINATED     CONTBACT— JUBISDICTION 

TO  ADJUST. — Where  a  formally  executed  contract  of  the  War  Depart- 
ment had  been  terminated,  and  no  question  remains  but  the  adjustment 
of  unliquidated  damages  claimed  under  such  formal  contract,  the  juris- 
diction and  power  to  make  such  adjustment  is  exclusively  in  the  De- 
partment of  the  Treasury  (Be v.  Stat.  U.  S.,  236)  or  in  the  courts  hav- 
ing jurisdiction. 

3.  CLAIM   AND   DECISION. — Claim   for   extra   expenditures   of   |2,144.53   in 

performing  formal  contract  for  tire  carriers,  filed  under  act  of  March 
2,  1919.  Held,  no  agreement,  express  or  implied,  to  pay  for  extra  ex- 
penditures on  articles  manufactured  under  the  formal  contract  for 
which  full  contract  price  had  been  paid,  and  no  jurisdiction  to  award 
damages  for  breach  of  formal  contract. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division,  for  $2,144.53,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  had  a  formal  contract.  Signal  Corps  No.  3837,  on 
Order  No.  91187,  for  the  manufacture  of  3,400  "  Hoover  "  tire  car- 
riers for  light  aviation  truck  bodies,  in  accordance  with  blue  prints 
approved  by  Motor  Transportation  Department,  at  a  total  price  of 
$20,400.  Claimant  appears  not  to  have  received  these  blue  prints, 
but  to  have  used  certain  others  which  were  assumed  to  be  substan- 
tially correct.  Whether  they  were,  or  were  not,  can  not  now  be  de- 
termined. 

3.  The  contract  provides  that  "  until  final  inspection  and  accept- 
ance of  and  payment  for  all  of  the  supplies  and  materials  and  work 
herein  provided  for,  no  prior  inspection  *  *  *  is  to  be  con- 
strued as  a  failure  *  *  *  of  the  right  *  *  *  to  reject  any 
defective  articles." 
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4.  Four  hundred  and  fifty-one  of  these  carriers  were  manufactured 
and  finally  accepted ;  412  more  were  on  first  inspection  passed  by  the 
Government  inspector,  but  they  were  subsequently  rejected;  137 
more  were  rejected;  549  in  all.  The  rejections  were  partly  because 
the  riveting  was  said  to  be  defective,  the  rivets  not  being  countersunk. 
Neither  the  specifications  for  the  contract  nor  the  blue  prints  on 
which  the  claimant  worked  indicated  any  requirement  for  counter- 
sinking. 

5.  Some  of  the  rejections  were  because  the  arms  of  the  carrier  were 
too  short,  the  shortage  of  an  eighth  of  an  inch  being  enough  to  in- 
terfere with  the  proper  locking  of  the  carrier.  Claimant  insists, 
however,  that  all  the  carriers  were  made  on  one  form  and  were  all 
exactly  alike. 

6.  Claimant  sent  the  549  rejected  carriers  to  a  manufacturer  for 
remaking.  After  some  unsatisfactory  work  had  been  done  on  them, 
claimant  sent  them  to  another  manufacturer,  and  they  were  finally 
completed  and  accepted.  The  amount  paid  for  the  remaking  of  the 
carriers,  $2,144.58,  appears  to  be  much  greater  than  the  fair  value 
of  the  work. 

7.  In  consideration  of  the  Government's  payment  of  invoices  about 
which  there  may  have  been  some  question,  claimant  agreed  to  present 
no  claim  for  the  Government's  failure  to  take  the  remaining  2,400 
carriers  covered  by  the  contract. 

DECISION. 

1.  It  does  not  appear  that  the  claimant  entered  into  any  agree- 
ment, express  or  implied,  with  any  officer  or  agent  of  the  Government 
for  the  remaking  of  the  carriers.  The  work  paid  for  by  claimant  was 
done  solely  in  order  that  the  carriers  might  pass  Government  in- 
spection. The  expense  was  incurred  in  the  performance  of  claim- 
ant's formal  contract.  The  Secretary  of  War  can  not,  therefore, 
adjust  this  claim  under  the  act  of  March  2,  1919. 

2.  Nor  has  this  Board  jurisdiction  under  General  Orders,  No.  103. 
The  actual  claim  is  that  the  Government  rejected,  through  its  inspec- 
tors, articles  which  were  perfectly  good  and  which  should  not  have 
been  rejected,  but  even  if  the  evidence  sustained  this  contention,  the 
claim  would  be  one  for  unliquidated  damages,  the  amount  actually 
paid  by  the  claimant  for  the  reconstruction  of  the  carriers  being  in 
excess  of  the  fair  value  of  the  work. 

3.  The  contract  has  been  terminated  and  nothing  remains  but  the 
question  of  unliquidated  damages,  which  can  be  adjusted  only  in  the 
Department  of  the  Treasury.     (Bev.  Stats.  U.  S.,  236.) 

DISPOSITION. 

An  order  will  issue  from  this  Board  denying  relief. 
Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 


Case  No.  1577. 

/;/  rv  CLAIM  OF  ATHOL  MACHINE  CO. 

1.  AW ABDS— WITHDRAWAL    OP    CLAIM.— Where    claimant    withdraws    all 

items  of  its  claim  except  those  arising  out  of  a  procurement  order  upon 
which  a  statutory  award  has  been  made  by  a  district  claims  board,  which 
award  had  been  accepted  by  claimant  and  forwarded  to  the  proper 
bureau  claims  board  for  approval,  that  portion  of  the  claim  upon  which 
award  has  been  made  will  be  transmitted  to  the  bureau  board  for  its 
action  upon  the  statutory  award,  and  the  portion  of  the  claim  with- 
drawn will  be  dismissed. 

2.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  damages 

because  of  cancelled  purchase  orders  for  hand  vises.  Held,  award  by 
the  District  claims  board  affirmed. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  with  the  Boston  District  Claims  Board, 
Ordnance  Department,  under  Supply  Circular  No.  17,  1919,  for  an 
unstated  amount  by  reason  of  an  agreement  alleged  to  have  been  en- 
tered into  between  the  claimant  and  the  United  States.  The  claim 
was  forwarded  to  the  Claims  Board,  Ordnance  Department,  and  by 
the  Claims  Board,  Ordnance  Department,  was  referred  to  this  Board 
without  action  by  the  Claims  Board,  Ordnance  Department. 

There  has  been  no  hearing  on  this  claim. 

This  Board  finds  and  decides  as  follows : 

1.  That  claimant  received  a  procurement  order,  War-Ord.  P17733- 
2895-Sa,  dated  November  5, 1918,  for  4,000  hand  vises.  No.  54:0-A,  at 
60  cents  each,  or  a  total  of  $2,400  f .  o.  b.  claimant's  plant,  Athol,  Mass. 
Claimant,  by  letter  of  December  5, 1918,  accepted  the  order.  Claim- 
ant in  its  petition  alleges  in  addition  to  the  above  that — 

"in  anticipation  of  the  receipt  of  contract  for  20,000  No.  540-A  hand 
vises,  complete  evidence  of  which  has  already  been  submitted,  we 

E laced  an  order  with  the  Allen  Manufacturing  Company,  of  New 
Durham,  New  Hampshire,  on  November  4,  1918,  our  order  No. 
3408-A,  for  wood  handles  for  the  hand  vises  in  question.  We  like- 
wise placed  on  the  same  day,  November  4, 1918,  our  order  No.  3407-A 
with  the  Arcade  Malleable  Iron  Company,  of  Worcester,  Massa- 
chusetts, for  malleable-iron  castings  used  for  the  jaws  and  thumb 
ends  of  the  hand  vises." 

2.  Under  date  of  January  30,  1920,  claimant  addressed  a  letter  to 
this  Board,  as  follows: 

"  The  writer  has  before  him  the  information  as  set  forth  in  your 
letters  of  Dec.  17,  Jan.  5,  and  Jan.  21, 1920.    After  studying  into  this 
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situation  fully,  it  seems  that  a  clear  statement  from  us  will  adjust  this 
matter,  and  with  this  in  mind  we  wish  to  commit  ourselves  as  with- 
drawing claim  for  excess  material  over  and  above  that  which  was 
necessary  for  the  completion  of  four  thousand  hand  vises.  It  is 
our  understanding  that  this  action  on  our  part  does  not  in  any  way 
affect  our  original  claim  on  the  four  thousand  hand  vises  as  called 
for  on  procurement  order  P17738-2895-SA." 

3.  Claimant  has  completed  2,815  of  the  4,000  hand  vises  called  for 
by  procurement  order  P1733-2895-Sa  and  has  been  paid  therefor, 
less  a  balance  of  $84.45,  the  5  per  cent  withheld. 

4.  Suspension  notice  dated  December  18,  1918,  was  forwarded  to 
the  contractor  on  December  24,  1918,  and  accepted  by  the  contractor 
Januarv  8,  1919. 

5.  The  Boston  District  Claims  Board  has  recommended  that 
statutory  award  upon  the  procurement  order  No.  P1733-28i95-Sa,  be 
executed  for  $336.98,  which  award  was  accepted  by  the  claimant  and 
forwarded  to  the  Claims  Board,  Ordnance  Department,  for  approval. 

DECISION. 

1.  Claimant  has  withdrawn  all  claim,  and  its  claim  is  denied  and 
dismissed,  for  material  over  and  above  that  which  was  necessary  for 
the  completion  of  the  4,000  hand  vises  called  for  by  procurement 
order  P1733-2895^Sa. 

DISPOSITION. 

This  Board  will  transmit  the  claim  to  the  Claims  Board,  Ordnance 
Department,  for  its  action  upon  the  statutory  award  based  upon  the 
suspension  of  procurement  order. 

Col.  Delafield  and  Maj.  Hill  concurring. 


Case  No.  337. 

Jn  re  CLAIM  OF  SPXBKS-WITHINGTON  GO. 

1.  STTBCONTBACTOBS. — Where  a  manufacturer   of  airplanes  had  a  contract 

with  the  Government  and  advises  claimant  of  its  intention  to  give  claim- 
ant an  order  for  radiators  as  soon  as  final  specifications  have  been  re- 
ceived, but  the  manufacturer  does  not  receive  them  and  places  no  order, 
and  claimant  incurs  expense  in  anticipation  of  the  order,  without  the 
knowledge  or  approval  of  any  agent,  of  the  Secretary  of  War,  there  is 
no  agreement  within  the  act  of  March  2,  1919. 

2.  CLAIM  AHD  DECISION. — Claim  under  act  of  March  2,  1919,  for  expense  in- 

curred in  anticipation  of  receiving  contract  from  a  prime  contractor. 
Held,  no  agreement  within  the  act  of  March  2,  1919. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division,  Supply  Circular  No.  17,  1919,  for  $8,553.03,  by  reason  of 
certain  negotiations  conducted  between  claimant  and  the  Packard 
Motor  Car  Co.  under  the  following  circumstances. 

2.  The  petitioner  is  a  manufacturer  of  radiators  for  gasoline 
motors,  and  prior  to  the  incidents  on  which  this  claim  is  based  had 
made  25  experimental  radiators  for  the  Packard  Motor  Car  Co. 
and  had  been  promised  further  business  by  the  Packard  Motor  Car 
Co. 

3.  On  September  7, 1918,  the  Packard  Motor  Car  Co.  was  awarded 
contract  No.  5062  by  the  Bureau  of  Aircraft  Production,  United 
States  Army,  for  1,000  Le  Pere  combat  planes.  This  fact  was  com- 
municated to  claimant  by  telephone,  and  they  were  told  that  it  was 
the  intention  of  the  Packard  Motor  Car  Co.  to  place  an  order  for 
1,000  radiators  with  the  claimant  as  soon  as  final  specifications  had 
been  received  from  the  Government. 

4.  The  claimant  purchased  certain  copper  and  rearranged  its 
factory  in  expectation  of  receiving  an  order  for  radiators  from  the 
Packard  Motor  Car  Co.,  and  for  itls  losses  incurred  in  this  regard  is 
now  asking  reimbursement. 
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5.  Under  date  of  October  24, 1918,  the  claimant  wired  the  Packard 
Motor  Car  Co.  as  follows : 

"  Referring  to  your  conversation  with  Mr.  White  to-day,  our  tele- 
gram earlier  to-day  referred  to  Mr.  Corbett's  letter  regarding  ma- 
terial purchased  for  one  thousand  radiators.  Must  have  your  protec- 
tion in  this  matter.    Send  order  number  to-day  sure.    Wire  answer." 

On  October  26,  the  Sparks- Withington  Co.  wrote  as  follows: 

*****  Material,  as  you  Imow,  is  hard  to  get,  and  we  were  de- 
sirous of  having  every  minute  we  possibly  can,  so  that  we  can  get 
everything  ready  to  go    *     *     *." 

The  Packard  company  replied  on  October  29,  pertinent  parts  of 
which  are  as  follows: 

*'  *  *  *  The  official  blue  prints  on  the  Le  Pere  airplanes  have 
not  been  received  and  we  are  putting  forth  every  effort  to  get  them 
Jiere  as  promptly  as  possible. 

"  Another  question,  that  is  that  the  Government  has  given  the  in- 
formation that  they  are  going  to  purchase  the  radiators.  The  con- 
tract has  net  been  received  here  and  we  do  not  know  whether  this  is 
definite  or  not.    We  are  trying  to  get  this  information  together." 

6.  On  November  12, 1918,  the  Bureau  or  Aircraft  Production  wired 
the  Packard  Motor  Car  Co.  that  their  contract  for  1,000  Le  Pere 
combat  planes  No.  5062  was  suspended. 

7.  Further  correspondence  between  the  claimant  and  the  Packard 
Motor  Car  Co.  was  had  in  anticipation  of  this  order  coming  through, 
but  on  November  23,  1919,  the  Packard  Motor  Car  Co.  wrote  the 
Sparks- Withington  Co.  as  follows: 

"  We  have  never  sent  you  an  order  for  any  part  of  the  radiators 
for  the  thousand  Le  Pere  planes ;  we  have  never  given  you  an  official 
go-ahead  as  we  have  never  received  the  approved  prints  from  the 
Government  which  would  enable  us  to  order  radiators." 

8.  The  claimant  has  not  alleged  or  proved — in  fact  disclaims — 
either  a  contract  or  negotiations  with  any  authorized  representatives 
of  the  Secretary  of  War  or  of  the  President.  (See  testimony  of  Mr. 
Corbett,  Record,  p.  10.) 

DECISION. 

1.  Under  the  act  of  March  2,  1919,  the  only  relief  that  can  be 
granted  a  subcontractor  is,  that  in  the  event  of  an  award  to  the  prime 
contractor,  the  Secretary  of  War  may  require  the  prime  contractor 
"  to  present  satisfactory  evidence  of  having  paid  said  subcontractor, 
or  of  the  consent  of  said  subcontractor  to  look  for  his  compensation 
to  said  prime  contractor  only."  Provided,  however,  that  the  sub- 
contractor "has  in  good  faith  made  expenditures,  incurred  obliga- 
tions, rendered  service  or  furnished  material,  equipment,  or  supplies 
to  such  prime  contractor,  with  the  knowledge  and  approval  of  any 
agent  of  the  Secretary  of  War  duly  authorized  thereunto^ 
993&'20 2 
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2.  The  claimant  has  failed  to  establish  a  contract  between  itself 
and  Packard  Motor  Car  Co.,  and  even  though  it  could  be  con- 
sidered as  a  subcontractor  it  has  failed  to  bring  itself  within  the 
provisions  of  section  4  of  the  act  of  March  2,  in  that  it  has  failed 
to  show  that  it  has  in  good  faith  made  expenditures,  etc.,  "  with  the 
knowledge  and  approval  of  any  agent  of  the  Secretary  of  War  duly 
authorized  thereunto." 

3.  This  Board  has  previously'  decided  that  "  a  contract  between  a 
subcontractor  and  a  prime  contractor  does  not  constitute  an  agree- 
ment between  the  (Government  and  such  subcontractor,  and  in  such 
case  the  claims  of  such  subcontractor  for  expenditures  and  obliga- 
tions incurred  under  a  contract  between  such  subcontractor  and  the 
prime  contractor  is  not  a  proper  claim  of  the  subcontractor  against 
the  Government  imder  the  Dent  Act,  and  should  be  made  through 
the  prime  contractor."  (Advance  Manufacturing  Co.  Case  051 — 
Decided  Sept.  16,  1919  (I,  these  decisions,  697). 

DISPOSITION. 

1.  This  Board  will  disallow  this  claim  in  accordance  with  the 
above  decision  and  transmit  the  same  to  the  Claims  Board  of  the 
Bureau  of  Aircraft  Production  for  appropriate  action. 

Col.  Dela field  and  Mr.  Low  concurring. 


Case  No.  461. 

In  re  CLAIM  07  CHALXEBS  KNITTING  GO. 

1.  GON8IDEEATI0N. — Where  a  contractor  is  requested  by  the  OoTernment  to 
modify  its  contract  and  manufacture  a  different  article  in  place  of  the 
article  called  for  by  the  contract,  and  where  as  a  result  of  such  a  modi- 
fication the  contractor  would  have  on  his  hands  material  not  suitable 
for  the  performance  of  the  modified  contract,  then  an  agreement  on  the 
part  of  the  Ooyernment  to  protect  the  contractor  against  any  loss  which 
it  may  sustain  in  respect  to  the  materials  which  it  had  left  on  hand  is 
supported  by  a  consideration. 

8.  CLAm  AHB  DECISION. — Claim  is  made  under  the  act  of  Xaroh  2,  1919, 
in  the  sum  of  $4,495.46.  This  claim  is  based  on  an  informal  contract 
to  reimburse  the  claimant  for  losses  on  materials  which  it  has  on  its 
hands  by  reason  of  its  compliance  with  the  Oovemment's  requests. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $4,495.46,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  It  appears  that  on  May  8,  1918,  a  contract  was  entered  into 
between  the  Chalmers  Knitting  Co.,  of  Amsterdam,  N.  Y.,  claimant 
in  this  case,  and  the  United  States  whereby  the  Chalmers  Knitting 
Co.  agreed  to  manufacture  and  deliver  to  the  Government  1,181,000 
worsted  and  cotton  underwear  at  a  specified  price.  On  or  about 
October  1,  1918,  a  supplemental  agreement  was  entered  into  by  the 
parties  above  named  in  which  the  claimant  agreed  to  make  600,000 
undershirts  in  place  of  a  like  number  of  underdrawers.  It  appears 
that  this  change  in  the  original  contract  was  made  at  the  request  of 
the  Government's  agent,  Mr.  W.  H.  Stalker,  of  the  Knit  Goods 
Branch,  Clothing  and  Equipage  Division,  War  Department.  It  wa^ 
found  that  the  Government  was  getting  more  drawers  than  it  needed 
but  that  there  was  need  of  more  shirts.  Accordingly,  it  was  pro- 
posed by  Mr.  Stalker  that  the  contract  calling  for  drawers  should 
be  modified  by  substituting  shirts  for  drawers.  The  price  for 
drawers  and  shirts  was  the  same.  The  claimant  stated  that  it  would 
be  willing  to  make  shirts  instead  of  drawers  except  for  the  fact  that 
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it  had  purchased  all  the  sateen  that  was  needed  for  performing  the 
contract  for  drawers  and  that  inasmuch  as  no  sateen  was  used  on 
the  shirts  it  would  find  itself  with  a  large  quantity  of  sateen  on 
hand  for  which  it  had  no  use.  Mr.  Stalker  stated  to  Mr.  Chalmers 
that  if  he  would  consent  to  enter  into  a  supplemental  agreement  and 
make  600,000  undershirts  in  place  of  600,000  underdrawers  he  would 
see  that  the  claimant  was  relieved  of  the  sateen  which  it  had  on  hand 
either  by  having  additional  contracts  placed  with  the  claimant  for 
drawers  or  by  arranging  to  have  other  manufacturers  take  over  the 
sateen  so  that  in  any  event  there  should  be  no  loss  to  the  claimant 
on  his  sateen  by  reason  of  changing  his  contract  from  drawers  to 
shirts.  Mr.  Chalmers  was  satisfied  with  this  arrangement  and 
accepted  Mr.  Stalker's  offer  as  stated. 

DECISION. 

1.  Both  Mr.  Chalmers  and  Mr.  Stalker  testified  that  it  was  agreed 
at  the  time  it  was  proposed  to  modify  the  contract  of  May  8,  1918, 
by  substituting  shirts  for  drawers,  that  the  Government  would  in 
effect  hold  the  claimant  harmless  from  any  loss  on  the  sateen  which 
it  had  purchased  for  making  drawers  either  by  placing  additional 
contracts  with  the  claimant  for  the  sateen  or  by  having  other  con- 
tractors purchase  the  sateen  from  the  claimant.  The  consideration 
for  which  the  claimant  entered  into  the  amending  contract  was  the 
agreement  on  the  part  of  the  Government  to  take  care  of  the  sateen 
that  would  be  left  on  its  hands  if  the  change  was  made  from  drawers 
to  shirts. 

2.  When  the  Government  asked  the  claimant  to  change  its  con- 
tract from  drawers  which  the  Government  did  not  need  to  shirts 
which  it  did  need  it  was  the  duty  of  the  United  States  to  make 
arrangements  to  protect  the  claimant  from  any  loss  that  it  might 
suffer  if  the  claimant  consented  to  the  change.  It  was  made  very 
clear  to  the  Government  that  the  claimant  would  consent  to  modify 
the  contract  only  on  condition  that  it  be  protected  from  any  loss 
on  the  sateen  which  it  had  purchased  for  the  purpose  of  making 
drawers.  When,  therefore,  Mr.  Stalker  agreed  to  protect  the  claim- 
ant from  any  loss  on  the  sateen  the  Government  was  only  doing  what 
it  was  boimd  to  do. 

3.  It  clearly  appears  that  the  agreement  in  respect  to  the  sateen 
was  a  separate  and  distinct  one  and  on  good  consideration.  It  did 
not  belong  in  the  modifying  contract.  In  fact,  the  claimant  made  it 
a  condition  for  signing  the  modifying  contract  that  the  Government 
should  agree  to  protect  it  against  loss  on  its  sateen.  This  is  not  the 
sort  of  case  for  the  application  of  the  much  abused  rule  that  evi- 
dence of  oral  understandings  can  not  be  admitted  to  vary  the  terms 
of  the  written  contract. 
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4.  The  relief  to  which  the  claimant  is  entitled  is  measured  by  the 
shrinkage  in  the  value  below  the  cost  to  the  claimant  of  the  sateen 
that  would  have  been  used  in  the  making  of  600,000  pairs  of  drawers. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms  and  conditions  of  the  agreement,  and  certificate  "  C  "  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 


Case  No.  2171. 

In  re  CLAIM  OF  SFEEK-HAKKIB  LVMBEK  CO. 

1.  TDCE  FOK  FUJNQ  CLAIICS— JirBISBICTION.— The  Board  of  Contract  Ad- 

justment has  no  Jurisdiotion  to  consider,  and  will  not  pass  upon  the 
merits  of  a  islaim  not  presented  within  the  time  required  by  the  act 
of  Xarch  2,  1919. 

2.  CLAIX  AND  BECISION. — This  claim  for  $365.81  arises  under  the  act  of 

Xarch  2,  1919,  npon  the  theory  that  claimant  is  entitled  to  compensa- 
tion for  Inmber  delivered  to  the  Government  under  an  oral  agpreement. 
Held,  the  Board  of  Contract  Adjustment  has  no  Jurisdiction  to  con- 
sider the  claim  for  the  reason  that  it  was  not  presented  within  the 
time  required  by  the  act  of  Xaroh  2,  1919. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

^  FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $365.81,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  that  it  entered  into  an  oral  agreement  with 
Maj.  C.  M.  Foster,  representing  the  Government,  to  supply  the  Gov- 
ernment with  certain  lumber  and  in  accordance  with  said  oral  agree- 
ment that  claimant,  on  October  23,  1918,  shipped  in  a  refrigerator 
car  from  Eclectic,  Ala.,  to  the  United  States  contracting  quarter- 
master, for  the  account  of  HoUoday-Crouse  Co.,  a  carload  of  lumber, 
conforming  to  the  specifications  of  the  alleged  contract. 

8.  When  the  shipment  arrived  at  its  destination  on  or  about 
November  11,  1918,  the  lumber  was  found  by  the  Government  in- 
spector to  be  wet  and  mildewed,  said  inspector's  report  containing, 
among  others,  the  following  statement: 

"  Packed  in  a  refrigerator  car,  sealed  up  air-tight ;  result,  heating 
and  consequent  mildew  which  renders  this  material  not  more  than 
60%  usable." 

•  4.  About  November  20  claimant  was  notified  that  the  lumber  was 

rejected,  and  on  December  2  claimant  was  asked  for  disposition  of 

the  car,  this  being  the  first  intimation  had  that  the  car  had  not  been 

unloaded.    Claimant  alleges  that  at  this  time  it  made  every  possible 

effort  to  have  the  shipment  handled  and  disposed  of ;  but  was  unable 
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to  do  SO  and  finding  that  the  freight  charges  and  demurrage 
amounted  to  more  than  the  value  of  the  lumber,  was  compelled  to  re- 
fuse to  furnish  directions  to  the  railway  company  for  disposition  of 
the  lumber. 

5.  The  documentary  evidence  indicates  that  while  Maj.  C.  M. 
Foster  ordered  the  material  in  question,  he  did  not  order  it,  on  be- 
half of,  or  acting  as  an  officer  of,  the  Government;  but  for  the  account 
of  a  contractor,  HoUoday-Crouse  Co.,  and  that  no  contractual  rela- 
tion ever  existed  between  the  Government  and  the  claimant. 

6.  The  record  also  discloses  that  the  claimant  filed  no  claim 
against  the  Government  until  October  22,  1919,  under  which  date 
this  claim  was  presented  to  this  Board. 

DECISION. 

In  view  of  the  foregoing  facts,  it  is  clear  that  whatever  may  be 
the  merits  of  the  claim,  this  Board  has  no  jurisdiction  by  reason  of 
the  fact  that  the  claim  was  not  filed  within  the  time  required  by  the 
act  of  March  2, 1919,  and  it  must,  on  that  account,  be  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 
ingly. 

Col.  Delafield  concurring. 


Case  No.  1875. 

In  re  CLAIM  OF  HALE  &  KILBTJKN  COKFOKATION. 

1.  CONSTKTJCTION    OF    CONTRACT — STORAaE. — ^Where    contracts    provide 

that  the  contractor  shall  provide  "  inclosed  floor  space  "  and  "  storage  " 
for  which  it  shall  be  reimbursed  by  the  Government,  the  Government 
is  not  obligrated  to  reimburse  contractor  for  a  vacant  lot  used  for  the 
purpose  of  storage  for  which  it  is  compelled  to  pay. 

2.  REIMBITRSEMENT   FOR   STORAGE  UNDER   ACT   OF   ICARCH   8,    1919.— 

Where  the  claimant  occupied  a  vacant  lot  for  storage  purposes  in  con- 
nection with  the  performance  of  two  formal  contracts  to  repair,  camou- 
flage, dismantle,  and  crate  trucks  for  the  Government,  which  contracts 
have  been  fully  completed  by  performance  and  for  which  full  and  final 
settlement  has  been  made,  the  United  States  Government  is  not  obli- 
gated, under  the  act  of  ICarch  2,  1919,  to  reimburse  claimant  for  rentals 
which  it  was  required  to  pay  on  such  vacant  lot  in  the  absence  of  evi- 
dence showing  that  the  Government  contracted  to  pay  such  rental. 
8.  CLAIH  AND  DECISION. — This  claim  for  $2,650  arises  under  the  act  of 
ICarch  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Government  is  obligated  to  reimburse  claimant  for  expenditures  made 
in  securing  a  vacant  lot  on  which  to  store  cars.  Held,  that  the 
claimant  is  precluded  from  recovering  such  expenditures,  as  the  origi- 
nal contract  was  fully  performed  and  settled  for  and  that  the  evidence 
is  insufficient  to  establish  an  agreement  on  the  part  of  the  Govern- 
ment to  reimburse  the  claimant  for  such  expenditures. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,650  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Tinder  contracts  Nos.  P5304-1135Me  and  P]4099-2455Me  the 
claimant  was  repairing,  camouflaging,  dismantling,  and  crating 
trucks  for  the  Government.  On  account  of  the  quantity  of  trucks 
received  by  the  claimant  it  did  not  have  sufficient  space  to  store 
the  trucks  and  accordingly  used  a  vacant  lot  adjacent  to  its  plant 
for  storage  purposes.    Although  this  was  done  with  the  knowledge 
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of  the  Army  inspector  of  ordnance  at  the  claimant's  plant,  it  was 
done  without  the  authority  or  direction  of  any  officer  or  agent  of  the 
Government.  The  claimant  believed  that  it  had  permission  from  the 
agent  of  the  owners  of  the  vacant  lot  to  use  that  lot  without  charge, 
but  it  subsequently  received  a  demand  from  the  attorney  for  the 
Kinsey  estate,  which  ov^ned  the  vacant  lot,  for  payment  of  rent  on 
account  of  use  and  occupation  of  said  lot  during  the  time  the  claimant 
company  had  placed  trucks  thereon. 

3.  On  June  5,  1919,  the  claimant  paid  the  executor  of  the  Kinsey 
estate,  which  owned  the  vacant  lot,  a  compromise  settlement  of  $2,500, 
and  paid  also  on  June  11,  1919,  to  claimant's  attorney  a  fee  of  $150 
for  effecting  said  compromise.  The  claimant  now^  seeks  reimburse- 
ment from  the  (lovemment  for  these  payments  in  tlie  total  of  $2,650. 

4.  In  the  claim  as  filed  it  is  alleged : 

"This  storage  Was  not  contemplated  by  the  contracts,  and  at  the 
time  of  placing  the  U.  S.  property  on  the  land  in  question,  the  U.  S 
officials  and  Hale  &  Kilburn  officials  understood  that  no  charge  would 
be  made  for  rental." 

However,  at  the  hearing  the  claimant,  who  was  not  represented  by 
counsel,  contended  that  contracts  Nos.  P5304-1135Me  and  P14999- 
2455Me  contain  provisions  which  should  be  construed  in  its  favor 
so  as  to  entitle  it  to  relief  under  the  contracts.  The  contracts  were 
admitted  in  evidence  so  that  the  claimant  might  have  full  opportunity 
to  substantiate  its  claim,  if  there  were  any  valid  grounds  for  it. 

The  contract  of  April  22,  1918  (P5304r-1135Me),  contains  the  fol- 
lowing provisions : 

"  Article  ni-1.  The  contractor  shall  lease  for  the  minimum  period 
of  three  (3)  months  for  an  amount  not  to  exceed  five  hundred  ($500) 
dollars  per  month,  total  monthly  rental,  a  sufficiently  enclosed  floor 
space  to  the  extent  of  50,000  square  feet,  more  or  less,  for  the  storage 
and  assembly  work  involved,  and  arrange  for  the  continual  renting 
of  the  same  as  long  as  necessary  to  complete  this  order. 

"Article  ni-2.  The  contractor  shall  equip  these  premises  with 
the  necessary  electric  wiring,  partitions,  and  work  benches,  all  to  meet 
the  approval  of  the  Army  inspector  of  ordnance. 

"Article  VI.  Payment. — ^The  United  States  shall  pay  the  contrac- 
tor for  all  work,  materials,  and  storage  supplied    *     *     *." 

The  contract  of  September  16,  1918  (P14999-2455Me),  contains 
the  following  provisions : 

"Article  VII.  Storage. — The  contractor  shall  safely  and  ade- 
quately store  any  completed  and  accepted  trucks  which  the  United 
Statesis  not  reaay  to  have  shipped,  such  storage  to  be  at  the  cost  and 
risk  of  the  United  States." 

The  claimant's  representative  admitted  at  the  hearing  that  the 
vacant  lot  which  claimant  had  used  for  parking  the  trucks  was  not 
an  "enclosed  floor  space,"  and  that  it  was  never  equipped  by  the 
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claimant  with  electric  wiring,  partitions,  or  work  benches.  He  also 
stated  that  it  was  used  for  parking  cars  before  or  while  work  was 
done  on  them,  and  that  he  knew  of  no  case  where  the  lot  had  been 
used  for  storage  of  dismantled  and  crated  trucks.  The  Army  inspec- 
tor of  ordnance  testified,  however,  that  he  had  seen  such  trucks  on 
the  lot.  However,  there  was  no  proof  that  these  trucks  had  been 
accepted  by  the  Government. 

The  two  contracts  in  question  have  long  since  been  fully  completed 
by  performance,  and  final  settlement  was  made  with  the  Govern- 
ment in  the  year  1919.  On  October  24,  1918,  months  before  such 
settlement,  the  claimant  received  from  the  Kinsey  estate,  the  owner 
of  the  vacant  lot,  the  demand  for  payment  of  rental  for  the  use  and 
occupation  of  the  lot.  Although  the  claimant  herein  had  full  knowl- 
edge of  the  claim  of  the  Kinsey  estate  against  it  for  use  of  the  vacant 
lot,  it  did  not  press  that  claim  against  the  Government  when  it  made 
final  settlement  of  the  contracts  with  the  Government,  or  refuse  to 
accept  a  settlement  with  the  Government  on  the  contracts  which  did 
not  include  the  claim  here  presented. 

DECISION. 

1.  A  proper  construction  of  the  contract  of  April  22,  1918,  does 
not  permit  a  vacant  lot  to  be  construed  as  an  "  inclosed  floor  space  " 
within  the  terms  of  that  contract.  The  lot  was  used  almost  wholly 
for  parking  of  cars  before  or  while  work  was  being  done  on  them, 
and  not  after  they  hade  been  accepted  by  the  Government,  and  hence 
no  allowance  for  such  use  can  be  made  under  the  contract  of  Sep- 
tember 16,  1918.  The  claimant  herein,  with  full  knowledge  of  the 
claim  of  the  Kinsey  estate  against  it,  made  full  settlement  with  the 
Government  on  the  two  contracts  above  mentioned  without  then 
pressing  this  claim  or  appealing  from  the  settlement  so  made.  It 
made  such  settlement  with  its  eyes  open,  and  can  not  now  rely  on 
the  said  contracts,  which  have  been  terminated,  as  the  basis  on  which 
to  rest  this  claim. 

We  are  therefore  of  the  opinion  that  the  claim  here  presented  of 
the  rental  for  the  use  and  occupation  of  a  vacant  lot  adjoining  the 
claimant's  plant  can  not  be  made  a  charge  against  the  Government 
under  the  contracts  under  which  the  claimant  company  was  oper- 
ating. 

2.  The  question  which  then  arises  is  whether  there  is  any  agree- 
ment, express  or  implied,  which  can  be  made  the  basis  of  relief  under 
the  act  of  March  2, 1919.  The  claimant  admits  that  it  took  possession 
of  the  vacant  lot  on  its  own  responsibility  and  without  being  ordered 
or  directed  so  to  do  by  any  officer  or  agent  of  the  Government.    No 
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contract  to  pay  for  the  use  of  the  lot  can  be  implied  against  the 
Government  from  the  free  and  voluntary  act  of  the  claimant.  No 
contractual  relations  between  the  Government  and  the  owners  of  the 
lot  existed.  In  taking  possession  of  the  lot  the  claimant  was  not 
acting  under  the  authority,  direction,  or  instruction  of  an  agent  of 
the  Government,  but  solely  on  its  own  responsibility.  The  record 
fails  to  show  any  grounds  for  relief  under  the  act  of  March  2, 1919 

3.  For  the  reasons  stated,  the  relief  prayed  for  its  denied. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  2347. 

In  re  CLAIM  OF  STEELING  XOTOR  TRUCK  COICFAHY. 

J.  INSTJEANCE. — ^Where  a  previous  contract  for  the  assembling^  of  motor 
trucks  provided  for  insurance,  but  the  contract  under  which  trucks  are 
assembled,  upon  which  expenditure  for  insurance  has  been  made,  does 
not  so  provide,  and  there  is  no  other  agreement  for  such  insurance, 
there  is  no  obligation  on  the  Government  to  reimburse  the  claimant 
therefor. 

2.  TIME  OF  FILING  CLAIM — JTJKISDICTION. — Where  a  claim  under  the  act 
of  March  2,  1919,  is  not  presented  before  June  30,  1919,  this  Board  has 
no  Jurisdiction  to  consider  such  claim. 

8.  EXFENDITTJREB  BEFORE  NOVEMBER  12,  1918— JVRIBDICTION.— Where 
no  expenditures  were  made  or  obligations  incurred  by  claimant  prior 
to  November  12,  1918,  under  the  alleged  agreement  upon  which  the 
claim  is  based,  this  Board  has  no  Jurisdiction  to  consider  the  claim 
under  the  act  of  March  2,  1919. 

4.  QTJANTTJM  MERXTIT. — Where  insurance  is  unauthorized  by  the  Government 

and  disclaimed  by  it  as  soon  as  it  has  knowledge  thereof,  no  recovery 
can  be  had  therefor  under  a  quantum  meruit  rule. 

5.  CLAIM  AND  DECISION. — Appeal  from  decision  of  Chief  of  the  Contract 

Section  under  G.  0.  108.    Held,  claimant  not  entitled  to  recover. 

Maj.  O'Xeill  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  to  the  Board  of  Contract  Adjustment 
by  the  claimant,  in  the  nature  of  an  appeal  from  the  decision  of 
Capt.  C.  E.  Roach,  Q.  M.  C,  Chief  of  the  Contract  Section,  under 
General  Order  103,  and  arises  under  the  following  circumstances : 

2.  On  June  1, 1918,  the  claimant  was  given  an  order — 125-B-14 — 
for  assembling  375  class  B,  3-ton  standard  Army  motor  trucks, 
as  per  blue  prints  and  specification  furnished  by  the  Quartermaster 
General  of  the  Army,  at  a  flat  rate  cost  of  $567  each. 

3.  Previously  claimant  had  been  awarded  an  order  for  assembling 
500  class  B,  3-ton  standard  Army  motor  trucks,  designated  as  order 
26-B-15,  which  contained  the  following  provision: 

"  Should  completed  trucks  be  left  at  perveyor's  plant  for  a  period 
longer  than  thirty  (30)  days  after  inspection  and  acceptance  by  the 
Government,  an  allowance  will  be  made  by  the  Government  for 
proper  protection  and  storage  at  five  dollars  ($5.00)  per  month  per 
truck,  which  shall  cover  all  cost  of  insurance,  guarding,  etc." 
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Under  "  Terms  and  conditions,"  this  contract  provided  as  follows : 

"The  truck  assembler  to  be  allowed  a  net  sum  to  be  determined 
by  bid,  for  doing  tlie  following  work:  Necessary  storage  of  parts 
and  trucks.  *  *  *  Truck  assembler  should  include  in  his  bid  any 
insurance  costs  which  he  may  deem  necessary  because  of  his  being 
held  responsible  for  goods  in  his  possession  shipped  to  him  by  the 
Quartermaster  Corps  from  parts  makers  or  any  other  sources." 

4.  It  should  be  noted,  however,  that  the  order  of  June  1,  hereto- 
fore mentioned,  does  not  contain  the  last-quoted  provision. 

5.  In  December,  1918,  claimant  directed  the  attention  of  the  Zone 
Supply  OflScer,  Zone  7,  Motors  Branch,  Chicago,  111.,  to  the  fact 
that  the  accumulation  of  trucks  was  blockading  its  plant  and 
suggested : 

"  It  certainly  would  assist  all  of  us  to  a  very  great  extent  if  we 
could  be  informed  immediately  how  to  proceed,  so  that  the  trucks 
may  be  given  proper  protection  and  stored  before  the  coming  of 
heavy  snows." 

This  communication  does  not  appear  to  have  been  answered,  but 
later  the  claimant,  on  its  own  responsibility,  succeeded  in  making 
rental  arrangements  with  the  manager  of  the  Wisconsin  State  Fair 
Park  to  put  all  trucks  that  had  been  assembled  under  the  con- 
tract under  cover.  Proper  authorization  was  subsequently  secured 
for  this  storage  and  the  same  paid  for  on  the  basis  of  $3  per 
month  to  cover  storage  and  handling,  but  this  allowance  did  not 
include  any  insurance. 

6.  The  claimant  claims  to  have  expended  the  sum  of  $1,490.32  for 
insurance,  at  the  rate  of  $3,500  for  each  truck,  from  the  time  the 
same  was  placed  in  storage  until  the  time  they  were  notified  by 
Maj.  A.  Y.  Dempsey,  of  the  Motors  and  Storage  Division,  that  the 
Government  did  not  intend  that  any  of  the  trucks  so  stored  should 
be  covered  by  insurance. 

7.  The  amount  expended  for  insurance  does-  not  appear  to  have 
been  audited,  but,  in  view  of  the  conclusion  hereinafter  expressed, 
this  fact  becomes  immaterial. 

8.  The  claimant  neither  alleges  nor  proves  a  contract  or  agreement 
of  any  character  covering  this  insurance,  but  rather  basVs  its  claim 
upon  the  fact  that  inasmuch  as  its  first  contract  contained  a  specific 
provision  for  "  storage  at  five  dollars  ($5.00)  per  month  per  truck, 
which  shall  cover  all  cost  of  insurance,  guarding,  etc.,"  they  were 
warranted  in  assuming  that  the  Government  would  require  the 
trucks  produced  under  the  subsequent  order  to  be  insured. 

9.  The  contract  under  which  this  claim  arises  has  been  fully  per- 
formed and  complete  settlement  and  payments  made  thereunder. 
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DECISION. 

1.  It  is  neither  asserted  or  proved  that  there  was  a  contract  or 
agreement  between  the  Government  and  claimant  with  respect  to 
this  insurance,  and  the  assumption  by  the  claimant  that  because 
insurance  had  been  required  under  a  previous  contract  it  would 
be  required  under  the  present  contract  was  unwarranted  and  creates 
no  obligation  on  the  Government  to  pay  insurance  on  the  completed 
trucks  while  held  in  storage. 

2.  Complete  performance  and  settlement  of  the  contract  having 
been  made,  the  Secretary  of  War  is  without  authority  to  entertain 

,or  settle  the  claim  under  General  Order  103. 

3.  Neither  can  the  claim  be  considered  under  the  act  of  March  2, 
1919,  for  the  following  reasons : 

(a)  The  claim  was  not  filed  prior  to  June  30,  1919. 

(b)  No  expenditures  were  made,  or  obligations  incurred,  prior 

to  November  12,  1918. 

4.  Neither  can  the  claim  be  considered  on  quantum  meruit^  be- 
cause the  insurance  was  not  authorized  by  the  Government  and  was 
disclaimed  as  soon  as  it  was  brought  to  the  attention  of  the  Govern- 
ment. 

DISPOSITION. 

1.  The  claim  will  be  disallowed. 

Col.  Delafield  and  Mr.  Low  concurring. 


Case  No.  1174. 

tn  re  CLAIM  OF  LIBBY,  McNEILL  A  LIBBY. 

1.  ADDITIONAL  EXPENSES. — When  the  claimant  was  required  to  strap  iron 

packing  cases  by  an  inspecting  officer,  although  the  contract  provided 
that  they  were  not  to  be  strapped,  and  incurred  expense  thereby,  an  im- 
plied contract  arose  to  reimburse  claimant  for  such  additional  expense/ 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  on 

oral  instructions  requiring  packing  cases  to  be  strap-ironed.  Held, 
claimant  entitled  to  relief,  certificate  C  ordered. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.    Statement  of 

claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 

Division  Supply  Circular  No.  17,  1919,  for  $325,412.98,  by  reason  of 

an  agreement  alleged  to  have  been  entered  into  between  the  claimant 

and  the  United  States. 

2.  On  April  26,  1918,  the  Chicago  depot  quartermaster  issued 
claimant  formal  purchase  order,  No.  11591,  for  the  following  South 
American  corned  beef : 

1,200,000  cans  No.  6  tins. 
4,320.000  cans  No.  2  tins. 
9,600,000  cans  No.  1  tins. 

"Delivery  to  be  completed  by  June  30,  1918.  All  supplies  must 
be  packed  and  marked  in  accordance  with  the  Q.  M.  C.  Form  No.  120. 
Bills,  in  triplicate,  must  accompany  the  goods,  with  order  number 
thereon.  All  cases  to  he  new  commercial  cases ^  not  strapped.  Beef 
subject  to  U.  S.  Army  inspection,  also  accepted,  provided  the  deliv- 
eries conform  to  the  requirements  of  the  U.  S.  Department  of  Agri- 
culture in  regard  to  inspection.  The  date  of  packing  must  be 
stamped  on  all  cases,  and  deliveries  must  be  accompanied  by  cer- 
tificate of  the  meat  inspection  authorities  covering  the  date  of  pack- 
ing or  canning,  on  being  delivered." 

3.  On  April  29,  1918,  the  Chicago  depot  quartermaster  issued  to 
claimant  purchase  order,  No.  11737,  for  the  following  quantity  of 
South  American  corned  beef:  1,200,000  cans  No.  6  tins.  The  time  of 
delivery  and  the  specifications  on  this  order  were  the  same  as  the 

above. 
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4.  On  May  1,  1918,  the  Chicago  depot  quartermaster  issued  claim- 
ant purchase  order,  No.  11812,  for  the  following  quantity  of  South 
American  corned  beef:  1,200,000  cans  No.  6  tins. 

^'  Delivery  to  be  completed  by  May  31,  1918." 
The  specifications  on  this  purchase  order  were  the  same  as  for  the 
first  purchase  order  above  mentioned. 

5.  All  of  the  above  purchase  orders  provided  that  the  goods  should 
be  delivered  "  f .  a.  s.  New  York,"  for  shipment  overseas. 

6.  On  August  27,  1918,  the  Chicago  depot  quartermaster  issued  to 
claimant  formal  purchase  order.  No.  869-P-H,  for  the  following 
quantity  of  South  American  corned  beef :  25,000,000  cans  No.  1  tins. 

"  To  be  delivered  f .  o.  b.,  c.  i.  f .,  New  York.  Shipping  marks  and 
instructions  will  be  furnished  at  the  earliest  practicable  date.  In- 
spection to  be  made  by  depot  quartermaster  at  New  York." 

Paragraph  5  of  printed  instructions  on  the  reverse  side  of  this 
purchase  order  were  as  follows : 

"  Each  case  or  package  shall  show  plainly  name  of  vendor,  number 
of  order,  article,  and  quantity,  number  of  case  or  package." 

This  purchase  order  makes  no  mention  of  whether  or  not  the  cases 
are  to  be  strapped.  However,  on  June  10,  1919,  the  Chicago  Zone 
Supply  Office  wired  the  New  York  Zone  Supply  Office,  the  telegram 
being  signed  "Kniskem  Subsistence  Skiles,"  mentioning  all  of  the 
foregoing  purchase  orders,  including  No.  869-P-H,  and  stating, 
among  other  things,  that — 

"  All  of  the  above  to  be  delivered  not  strapped^  subject  to  final  in- 
spection in  New  York." 

7.  All  of  the  above  purchase  orders  were  issued  to  claimant  com- 
pany by  Maj.  O.  F.  Skiles,  one  of  the  officers  in  the  Chicago  depot  of 
the  Quartermaster  Corps,  afterwards  the  Chicago  Zone  Supply 
Office. 

8.  The  price  of  the  goods  is  stated  in  each  of  the  foregoing  purchase 
orders,  also  the  size  of  the  cans,  and  they  specifically  state  that  the 
goods  were  to  be  delivered  at  New  York,  and  were  there  to  be  in- 
spected by  a  Government  inspector  detailed  for  that  purpose  by  the 
New  York  depot  quartermaster's  office  on  request  from  the  Chicago 
depot  quartermaster. 

9.  When  the  first  shipload  of  beef  purchased  under  the  foregoing 
purchase  orders  arrived  in  New  York  on  August  8, 1918,  the  Chicago 
zone  supply  office  formerly  the  Chicago  depot  quartermaster's  office, 
requested  the  New  York  zone  supply  office  to  have  the  goods  in- 
spected by  one  of  their  inspecting  officers,  and  Capt.  Robert  M. 
Mullings,  V.  C,  United  States  Army,  and  Lieut.  A.  L.  Felde,  Q.  M. 
C.,  United  States  Army,  were  detailed  to  make  the  inspection.  Capt. 
Mullings  went  to  the  pier  where  the  vessel  docked  and  inspect od  the 
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beef.  He  found  that  the  beef  was  acceptable  and  would  be  accepted 
by  him  when  the  cases  had  been  properly  marked  and  strapped^  ac- 
cording to  specifications,  and  so  told  Mr.  John  A.  HuUe,  export 
manager  of  claimant,  in  charge  of  overseas  shipments. 

10.  Capt.  Mullings  testified  as  follows: 

"  Ma  J.  Taylor.  What  did  you  say  with  reference  to  marking  and 
strapping? " 

^  Uapt.  MuixiNS.  I  told  him  (Mr.  Hulle)  that  the  goods  met  the 
requirements  of  the  specifications  with  reference  to  quality,  and  that 
their  acceptance  would  be  recommended  if  they  were  marked  and 
strapped  in  accordance  with  specifications."    (Tr.  p.  52.) 

11.  When  Capt.  Mullings  told  Mr.  Hulle,  at  the  time  of  the  arrival 
of  the  first  shipment  of  goods,  their  aceptance  would  be  recommended 
if  they  were  marked  and  strapped  in  accordance  with  specifications, 
he  referred  to  and  intended  to  have  his  directions  covier  all  subse- 
quent shipments,  and  Mr.  Hulle  was  familiar  with  the  Army  regula- 
tions on  that  subject,  as  shown  by  his  testimony  on  page  46  of  the 
transcript,  as  follows — 

"  Mr.  HuiiiE.  Well,  literally,  I  would  say  yes,  because,  in  my 
mind,  then  the  regulations  of  tne  Army  were  (as)  in  the  past  that 
all  cases  must  be  strapped  and  with  the  regulation  mark  on  them, 
and  when  he  said  that  1  did  not  doubt  his  word." 

and  therefore  proceeded  to  have  all  subsequent  shipments  strapped 
and  marked  in  accordance  with  the  specifications  of  the  Quarter- 
master General's  Office. 

12.  The  specifications  referred  to  by  Capt.  Mullings  were  specifica- 
tions in  the  order  of  May  3,  1918,  of  the  Quartermaster  General's 
Office,  and  were  as  follows : 

"All  nailed  or  lock  comer  packing  boxes  for  overseas  service  rn/ust 
he  strap  ironed.  Strapping  ahaU  he  cold  roUed  imcanceled  steel  not 
less  than  i  inch  wide  and  No.  26  gauge  (0.015)  treated  to  prevent 
rust,  and  shall  have  a  tensile  strength  of  not  less  than  875  pounds. 
Treatment  shall  be  of  a  character  to  prevent  injury  to  strapping 
when  bent  or  nailed." 

13.  At  this  time,  August  8, 1918,  and  continuing  until  the  last  de- 
livery of  beef  under  these  purchase  orders,  on  or  about  December  24, 
1918,  warehouse  space  in  and  about  New  York  was  extremely  diffi- 
cult to  obtain,  and  it  was  necessary  sometimes  to  wait  for  an  ex- 
tended period  before  warehouse  space  could  be  obtained. 

14.  The  cases  of  beef  could  not  be  left  upon  the  docks  where  they 
were  unloaded,  as  all  dockage  space  was  required  for  the  handling  of 
goods  being  sent  overseas,  and  it  became  necessary  for  claimant  to 
charter  lighters  and  tugs  to  transport  these  goods  to  such  warehouses 
as  could  be  obtained  for  the  marking,  strapping,  and  storage  of  the 
cases  until  shipping  orders  from  the  Quartermaster's  Department 
were  received.    Owing  to  the  congested  condition  of  the  warehouses 
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in  and  about  New  York  it  was  often  necessary  to  allow  the  cases  to 
remain  on  the  lighters  or  tugs  for  a  number  of  days  until  storage 
space  could  be  obtained  in  the  warehouses,  and  thereby  claimant  was 
compelled  to  pay  demurrage  on  the  lighters  or  tugs  so  held,  as  the 
case  might  be- 

15.  The  evidence  discloses  that  the  marking,  other  than  the  ship- 
ping instruction  markings,  could  have  been  done  on  the  docks  as  the 
cases  were  unloaded  from  the  vessels  delivering  them.  It  was  neces- 
sary in  order  to  do  the  strapping  to  put  the  cases  in  warehouses. 

16.  The  testimony  of  Capt.  Mullings  and  of  the  New  York  officers 
of  claimant,  Mr.  John  A.  Hulle,  export  manager  for  claimant,  and 
Mr.  J.  P.  Davenport,  general  manager  for  claimant  in  New  York, 
discloses  that  none  of  the  foregoing  purchase  orders  had  been  re- 
ceived in  New  York  prior  to  August  8,  1918,  or  at  any  time  during 
the  arrival  of  shipments  of  beef,  and  that  neither  the  New  York  Zone 
Supply  Office  nor  the  New  York  office  of  claimant  knew  of  the  pro- 
visions therein  providing  "  all  cases  to  be  new  commercial  cases,  not 
strapped?^ 

17.  When  claimant's  New  York  office  discovered  that  they  were 
under  no  obligation  to  mark  and  strap,  etc.,  the  cases  which  had 
been  received  and  unloaded  in  New  York  under  the  terms  of  the 
above-mentioned  purchase  orders,  it  took  up  the  matter  with  claim- 
ant's Chicago  office  and  they  in  turn  took  it  up  with  the  Chicago  Zone 
Supply  Office,  from  which  the  orders  were  originally  issued,  and  on 
June  10,  1919,  the  Chicago  Zone  Supply  Office  Tvired  the  New  York 
Zone  Supply  Office  as  follows : 

"  Libby  informs  this  office  that  they  have  been  paying  storage 
and  other  charges  on  South  American  corned  beef  purchased  by  this 
office  and  delivered  in  New  York.  Following  purchase  orders  for 
corned  beef  were  issued  this  firm  in  nineteen  eighteen  for  the  quan- 
tities indicated : 

"  No.  11737,  April  29,  for  1,200,000  6-pound  cans. 

"  No.  11591,  April  26,  for  1,200,000  6-pound  cans,  4,327,000  No. 
2  cans,  9,600,000  No.  1  cans. 

"  No.  11812.  May  1,  for  1,200,000  6-pound  cans. 

"  No.  869PH,  Aug.  27,  for  25,000,000  No.  1  cans. 
"All  of  the  above  to  be  delivered  not  strapped  subject  to  final  in- 
spection in  New  York.  Any  quantity  not  exceeding  above  amounts 
which  your  records  show  as  having  been  accepted  is  the  property  of 
the  Government  from  date  of  acceptance,  each  lot  and  all  storage 
handling  or  other  charges  accruing  since  date  of  acceptance  exclusive 
of  insurance  should  be  borne  by  the  Government.  New  York  office 
should  pay  all  such  bills,  as  this  office  has  no  information  as  to  con- 
ditions under  which  such  charges  accrue  and  therefore  can  not  pay 
such  bills.  It  seems  apparent  that  Libby  should  be  reimbursed  for 
all  such  expenditures  from  date  the  product  was  accepted  upon  the 
arrival  of  each  lot.  Copies  of  purchase  orders  noted  above  were 
furnished  the  depot  quartermaster.  New  York,  at  time  of  issue. 

"  Kniskern  Subsistence  Skile." 
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18.  Under  date  of  December  3, 1919,  the  claimant  company,  by  J.  P. 
Davenport,  general  manager,  and  Mr.  J.  A.  HuUe,  export  manager, 
waived  the  entire  item  for  marking  and  certain  demurrage  charges 
and  the  entire  item  of  interest. 

DECISION. 

1.  The  depot  quartermaster's  office  at  Chicago,  111.,  afterwards  the 
Chicago  Zone  Supply  Office,  at  the  time  of  issuing  the  purchase 
orders  herein  specifically  exempted  the  strapping  of  the  cases.  The 
New  York  depot  quartermaster's  office,  afterwards  the  New  York 
Zone  Supply  Office,  did  not  have  copies  of  the  purchase  orders  and 
was  not  familiar  with  the  clause  therein  which  exempted  the  claim- 
ant company  from  strapping  the  cases. 

2.  When  the  first  shipment  of  this  South  American  beef  arrived, 
Capt.  Robert  M.  MuUings,  the  representative  of  the  New  York  depot 
quartermaster's  office,  ordered  the  goods  to  be  strapped  and  marked 
in  accordance  with  the  regulations  of  the  Quartermaster  General's 
office  of  May  3^  1918,  and  stated  that  the  goods  should  not  be  ac- 
cepted until  this  strapping  and  marking  had  been  done.    The  claim- 
ant, at  great  expense  to  itself,  proceeded  under  the  instructions  of 
Capt.  MuUings,  the  Government  representative,  to  have  this  work 
done,  and  this  Board  is  of  the  opinion  that  when  the  claimant,  act- 
ing upon  the  instructions  of  the  Government  representative,  Capt. 
MuUings,  had  the  cases  strapped  and  also  held  them  in  storage  await- 
ing shipping  instructions,  an  implied  contract  arose  upon  the  part 
of  the  Government  to  pay  claimant  its  reasonable  expenses  actuaUy 
incurred  in  strapping  and  storing  said  beef. 

3.  This  opinion  of  the  Board  is  upheld  by  the  telegram  of  the 
Chicago  2k)ne  Supply  Office  to  the  New  York  Zone  Supply  Office 
of  June  10, 1919,  supra. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic. 

Col.  Delafield  and  Mr.  Howe  concurring. 


Case  No.  2234. 

In  re  CLADC  OF  ST.  KAEY'S  PACXnTG  CO. 

1.  msriTED  STATES  FOOD  ADlOniSTEATIOH  BULLETINS.— The  United 
States  Food  Administration  bulletins  under  whicli  claimant's  goods  were 
set  aside  for  tlie  use  of  the  Oovemment  under  terms  and  conditions  pre- 
scribed therein,  together  with  the  purchase  order  covering  those  goods, 
constituted  an  express  contract  between  the  claimant  and  the  United 
States. 

9.  SAKE. — ^Although  Bulletin  Ho.  13  provided  in  certain  cases  for  a  determi- 
nation by  the  Federal  Trade  Commission  of  the  actual  cost  of  the  goods 
to  which  a  fair  profit  was  to  be  added,  it  also  provided  that  the  total 
amount  was  not  to  exceed  the  seller's  average  price  on  that  part  of 
the  product  not  allotted  to  the  Government.  The  present  claim  can  not 
be  allowed  because  of  the  last-mentioned  provision  of  the  bulletin. 

8.  CLADC  AND  DECISION. — Claim  presented  under  General  Order  103  but 
considered  as  under  the  act  of  March  2,  1919,  based  upon  an  express 
written  contract  for  canned  tomatoes.  Held,  claimant  is  not  entitled 
to  relief. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  comes  to  this  Board  in  accordance  with  the  statement 
made  in  the  presentation  of  the  case,  under  General  Orders,  No.  103, 
as  an  appeal  from  the  oflSce  of  the  Director  of  Purchase,  Subsistence 
Division,  but  the  relief  asked  is  as  though  the  claim  were  presented 
under  the  act  of  March  2,  1919,  and  for  the  purposes  of  the  case,  it 
will  be  deemed  to  have  been  presented  properly  under  that  act. 
Claim  as  filed  is  for  $8,480. 

FINDINGS  OP  TACT. 

1.  The  United  States  Food  Administration  Bulletins  Nos.  10,  11, 
12,  and  18,  were  delivered  to  and  received  by  the  claimant  at  or 
about  the  dates  of  their  issue,  that  is  to  say,  on  July  80, 1918,  August 
80,  1918,  September  27,  1918,  and  November  9,  1918,  respectively. 
These  bulletins  had  to  do,  among  other  things,  with  the  allotment  to 
the  packers  of  the  country,  of  a  certain  amount  of  tl^eir  pack  of 
canned  tomatoes,  and  under  certain  circumstances  become  a  part  of 
the  'contract  of  purchase  by  the  Government  from  the  packers  to 
whom  they  were  sent,  and  who  received  them. 

2.  On  September  17,  1918,  a  purchase  order  was  issued  to  the 
claimant  by  Capt.  Lee  G.  Moffett,  Quartermaster  Corps,  by  au- 
thority of  the  depot  quartermaster.  United  States  Army,  Baltimore, 
Md.,  for  6,000  cases  of  the  claimant's  No.  3  canned  tomatoes,  at  the 
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provisional  price  of  12^  cents  per  can,  which  would  be  $3  per  case, 
or  $1^50  per  dozen  cans.  They  were  to  be  delivered,  by  the  terms  of 
the  purchase  order,  f.  o.  b.  Drayton,  Md.,  at  once,  and  the  purchase 
order  states  that  it  covered  allotments  made  by  the  United  States 
Food  Administration,  and  attached  the  bulletins  issued  before  that 
time  as  specifications  included  within  the  order.  The  goods  were  to 
be  packed  in  export  cases  according  to  specifications  submitted  in 
the  bulletins. 

3.  The  6,000  cases  were  delivered,  boxed  and  strapped  with  flat 
iron  straps,  in  accordance  with  the  specifications,  on  September  26 
and  September  27,  1918,  and  about  10  days  after  the  date  of  the 
purchase  order  were  shipped  to  the  Gk)vemment  warehouse  at  Balti- 
more, Md.,  and  were  accepted  by  the  depot  quartermaster.    There 
was  paid  on  account  of  this  order  to  the  claimant  on  or  about  the 
20th  day  of  November,  1918,  the  sum  of  $19,200  as  an  advanced  pay- 
ment, and  on  June  14, 1919,  there  was  paid  to  the  claimant,  purport- 
ing to  pay  the  claim  in  full,  a  check  with  a  voucher  attached,  pur- 
porting to  pay  items  $4,800,  the  remainder  due  on  principal  at  $2 
per  dozen  cans,  with  strapping  charges,  and  interest  to  the  date  of 
the  check,  both  items  being  $756.28,  amounting  to  $5,566.28,  making 
a  total  payment  of  $24,756.28,  that  is  to  say  making  payment  pur- 
porting to  make  payment  in  full  for  the  entire  6,000  cases  at  $2  per 
dozen  cans,  including  interest  on  deferred  payments,  and  strapping 
charges,  in  accordance  with  the  Food  Administration  bulletin  bear- 
ing on  that  subject.   At  the  date  of  the  receipt  of  this  check,  June  14, 
1919,  Henry  SioUer,  Jr.,  was  receiver  in  bankruptcy,  and  it  is  claimed 
that  by  a  mistake  of  the  post  office  the  president  of  the  claimant 
company  received  the  check,  and  the  voucher  purporting  to  pay  the 
claim  in  full.    He  signed  the  voucher  in  the  name  of  the  claimant 
acknowledging  payment  in  full  and  in  September,  1918,  passed  the 
amount  received  upon  the  check  over  to  Henry  ZoUer,  Jr.,  who  had 
then  become  trustee  in  bankruptcy  for  the  claimant  company.    On 
January  7, 1919,  the  claimant,  not  being  satisfied  with  the  zonjB  price 
,  of  $2  per  dozen  cans  as  fixed  by  the  United  States  Food  Administra- 
tion, filed  its  protest  of  the  price  in  accordance  with  the  terms  of  the 
United  States  Food  Administration  Bulletin  No.  13,  which  protest 
is  as  follows: 

[U.  8.  Food  Administration,  License  No.  O  13033.  St  Mary*8  Packing  Company.] 

Baltimore,  Md.,  January  7th^  1919. 
James  R.  Baker, 

Division  of  Ooordination  of  Purchase^ 

United  States  Food  Admdmstrationj  Washington^  D,  G. 

Dear  Sir:  St.  Mary's  Packing  Company  (Inc.)  hereby  protest 
the  price  named  for  our  product : 

6,000  cases  of  No.  3  standard  tomatoes  packed  in  export  cases  and 
strapped  with  flat-iron  straps,  on  purchase  order  No.  4-1288.    We 
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desire  that  adjustment  of  final  price  be  made  on  the  basis  of  U.  S. 
Food  Administration  Bulletin  No.  13. 
Yours,  very  truly, 

St.  Mary's  Packing  Company   (Inc.). 
By ^  Manager, 

4.  The  provisions  of  the  United  States  Food  Administration  Bul- 
letin No.  13  on  the  subject  of  prices  applicable  to  this  case  are  set 
forth  in  items  5  and  6  of  the  bulletin,  which  are  as  follows : 

"  5.  If  a  seller  is  not  satisfied  with  the  established  zone  price,  he 
may  file  a  protest  in  writing  with  the  purchaser,  and  his  cost  shall 
be  determined  by  the  Federal  Trade  Commission.  To  these  costs 
shall  be  added  a  fair  profit,  which  total  amount  shall  not  exceed  the 
seller's  justified  average  selling  price  to  be  ascertained  as  hereinafter 
stated  on  that  portion  of  his  pack  not  allotted  to  the  purchasers. 

"6.  The  seller's  average  price  on  protested  claims  shall  be  ascer- 
tained by  computing  the  justified  average  sales  made  from  that  por- 
tion of  the  pack  not  allotted  to  the  purchasers  up  and  until  any  subse- 
quent date  which  the  seller  may  name,  the  date,  however,  not  to  be 
later  than  February  28,  1919*  On  protested  claims  it  is  understood 
that  only  cost  plus  a  fair  profit  shall  be  paid,  even  though  the  figure 
thus  determined  be  less  than  the  named  zone  price." 

5.  After  the  protest  set  forth  in  item  3  above,  of  this  Findings  of 
Fact,  and  before  the  Federal  Trade  Commission  had  taken  any 
action  thereunder,  the  claimant  was  adjudicated  a  bankrupt  in  the 
United  States  District  Court  for  the  District  of  Maryland,  and 
Henry  ZoUer,  Jr.,  was,  on  the  5th  day  of  June,  1919,  appointed 
trustee  of  the  bankrupt's  estate,  as  appears  by  a  copy  of  his  appoint- 
ment certified  under  the  seal  of  the  United  States  district  court  for 
that  district,  and  thereby  the  said  trustee  in  bankruptcy  became 
successor  to  all  the  rights  of  the  bankrupt  in  this  claim  and  is  the 
real  claimant  here,  and  is  now  making  a  claim  for  the  net  balance 
alleged  to  be  due  the  claimant  from  the  Government  of  $3,312,  which 
item  is  made  up  of  0.006  cost  and  27  cents  per  dozen  profit  on  the 
6,000  cases,  or  12,000  dozen. 

6.  After  the  said  trustee  was  appointed  trustee  as  set  out  above, 
and  at  his  request,  the  Federal  Trade  Commission,  acting  under  Bul- 
letin No.  13  of  the  United  States  Food  Administration,  in  July, 
J.919,  found  the  cost  of  the  production  of  the  tomatoes  here  in  ques- 
tion, in  wooden  cases  used  on  Army  shipments,  unstrapped,  as  being 
$2,006  per  dozen  cans. 

DECISION. 

1.  The  bulletins  under  which  the  claimant  in  this  case  set  aside 
the  6,000  cases  or  12,000  dozen  cans  of  tomatoes  for  the  Army,  and 
the  purchase  order  issued  in  pursuance  thereof,  appear,  by  the  un- 
disputed testimony  in  the  case,  including  that  of  the  claimant,  to 
have  constituted  an  express  contract  under  which  claimant  sold  its 
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goods  to  the  Army.  The  terms  of  the  bulletins  are  as  much  a  part 
of  the  contract  as  was  the  purchase  order,  and  nothing  is  in  con- 
troversy except  the  price.  The  zone  price  of  $2  per  dozen  cans  wag 
fixed  by  the  United  States  Food  Administration  as  the  final  price 
to  be  paid  for  the  tomatoes  in  question,  and  which  the  claimant  was 
bound  to  accept  under  the  terms  of  the  contract  subject  to  the  terms 
of  Bulletin  No.  13.  The  price  was  protested  by  the  claimant  under 
the  terms  of  Bulletin  No.  13,  which  was  a  part  of  his  a)ntract. 
The  right  to  protest  the  zone  price  was  given  the  claimant  by  Bul- 
letin No.  13,  and  the  method  by  which  the  final  price  should  be 
fixed  went  along  with  it  and  is  determinative  of  the  question  in- 
volved. Items  5  and  6  (Findings  of  Fact  4)  were  a  part  of  the 
claimant's  contract  and  provide  the  method  of  ascertaining  the  final 
price  to  be  paid,  and  when  the  price  was  ascertained  in  accordance 
with  the  terms  of  such  items  5  and  6  it  became  the  final  price  and 
was  the  price  the  claimant  contracted  to  accept. 

2.  It  seems  that  the  claimant  sold  its  entire  pack  for  the  year  1918 
not  allotted  to  the  Government  at  the  price  of  $2  per  dozen  cans, 
which  was  the  precise  price  fixed  by  the  United  States  Food  Admin- 
istration as  the  final  price  before  the  protest  was  made.  By  the 
terms  of  the  Bulletin  No.  13  (Findings  of  Fact  4)  no  price  could  be 
fixed  greater  than  the  average  selling  price  of  the  claimant  to  its 
other  customers,  and  it  was  a  part  of  its  contract  that  when  so  fixed 
it  would  receive  the  same  as  payment  in  full.  No  price  greater  than 
$2  per  ddzen  cans  can  be  ascertained  by  applying  Bulletin  No.  13, 
and  therefore  that  amount  became  the  contract  price,  which  has 
been  paid  in  full. 

The  claim  must  be  disallowed. 

DisposrnoN. 

The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  Diggs  concurring. 


Case  No.  1592. 

In  re  CLAIM  OF  B.  B.  lOLLEB. 

1.  DELIVERY  WITHOUT  AGREEMENT. — ^Where  claimant  was  informed  that 
a  certain  camp  conld  use  all  grades  of  hay  and  thereupon,  without  any 
order  or  contract,  delivered  hay  which  was  not  accepted,  but  on  the 
contrary  was  rejected  because  of  its  inferior  quality,  there  was  no 
agreement  within  the  purview  of  the  act  of  March  2,  1919. 

9.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
an  alleged  oral  contract  for  hay.  Held,  claimant  is  not  entitled  to 
relief. 

Lieut.  Col.  Carnith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919. .  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division.  Supply  Circular  No.  17,  1919,  for  $161.50,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant,  Mr.  B.  B.  Miller,  Mount  Ulla,  N.  C,  alleges  that 
in  April,  1918,  he  had  a  conversation  with  Capt.  Charles  M.  Miller, 
assistant  supply  officer,  Camp  Greene,  N.  C,  wherein  he  inquired  of 
Capt.  Miller  whether  the  camp  was  in  need  of  hay  and  whether  he 
could  use  anything  but  the  best  grade  of  hay;  that  Capt.  Miller 
replied  that  the  camp  could  use  all  grades  of  hay  that  could  be  used 
for  feed  and  would  pay  the  prevailing  market  price  for  same;  that 
he  told  Capt.  Miller  that  he  would  try  to  get  him  out  a  shipment, 
and  did  ship  the  car  of  hay  in  question  to  Camp  Greene  about  the 
12th  day  of  April,  1918.  Capt.  Miller,  however,  in  a  letter  to  the 
Board  under  date  of  February  24,  1920,  gives  his  version  of  the 
alleged  conversation  in  part  as  follows: 

"  2.  With  reference  to  the  contract  with  B.  B.  Miller,  there  is  an 
error  in  Mr.  Miller's  statement  wherein  he  claims  that  a  contract  or 
purchase  order  had  been  given  him  by  me.  During  the  early  part 
of  1918  Mr.  Miller  came  to  my  office  with  a  statement  that  he  could 
furnish  large  quantities  of  hay  and  straw  by  purchasing  from  farm- 
ers and  local  dealers  in  his  vicinity.  I  at  that  time  advised  Mr.  Miller 
that  I  no  longer  had  authority  to  purchase  hay,  but  that  if  he  would 
write  a  letter  to  me  I  would  forward  this  letter  to  the  Chief  of  Forest 
(Forage),  with  such  remarks  as  I  seen  fit." 
32 
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"  3.  Some  time  after  that  conversation  a  car  of  hay  was  received, 
but  this  car  could  not  be  identified  with  anv  invoice  or  purchase 
orders  either  from  my  office  or  the  office  of  the  Chief  of  Forest 
(Forage).  At  about  the  same  time  I  was  instructed  to  ship  75 
carloads  of  hay  to  Camp  Jackson,  and  before  I  had  invoices  on  all 
ears  the  car  above  referred  to  was  also  shipped  to  Camp  Jackson; 
later  through  the  efforts  of  my  office  and  the  office  of  the  Southern 
Railway  Company,  it  was  learned  that  this  car  belonged  to  B.  B. 
Miller;  Mr.  Miller  was  at  once  notified  that  the  hay  was  not  up  to 
specifications  and  inasmuch  as  he  was  not  instructed  by  me  to  ship 
hay,  this  car  would  be  turned  over  to  him  and  for  him  to  notify  the 
railroad  company  to  make  proper  disposition." 

3.  It  appears  that  notwithstanding  the  indefiniteness  of  the  under- 
standing the  claimant  shipped  a  car  of  hay  to  Camp  Qreene  on  or 
about  April  12,  1918.  This  car  upon  reaching  Camp  Greene  was 
later  reshipped  on  Government  bill  of  lading  to  Camp  Jackson, 
S.  C,  where  upon  inspection  it  was  rejected  because  the  hay  was 
found  to  be  of  an  inferior  grade.  The  claimant  was  later  notified 
that  the  hay  was  rejected  and  was  held  by  the  railroad  company  sub- 
ject to  his  orders. 

DECISIOK. 

■ 

1.  From  a  careful  consideration  of  the  statements  of  the  claimant, 
and  Government's  agent  as  to  the  conversation,  upon  the  strength  of 
which  the  claimant  alleges  that  he  shipped  the  car  of  hay  to  Camp 
Greene,  it  appears  that  no  agreement  was  reached  whereby  the  Gov- 
ernment is  under  obligations  to  reimburse  the  claimant  for  the  car 
of  hay. 

2.  Capt.  Miller  stated  that  at  the  time  he  advised  Mr.  Miller  as 
follows :  ^'  I  no  longer  ha'd  authority  to  purchase  hay,  but  that  if 
he  would  write  a  letter  to  me  I  would  forward  this  letter  to  the 
Chief  of  Forest  (Forage),  with  such  remarks  as  I  seen  fit."  There.is 
nothing  in  the  record  to  indicate  that  the  claimant  wrote  the  letter 
to  Capt.  Miller,  but  proceeded  to  ship  the  car  of  hay.  The  claimant 
stated  in  his  affidavit  filed  with  this  Board  that  '^  Captain  Miller  con- 
strued the  conversation  as  nothing  more  than  a  negotiation,  but 
promised  to  see  what  could  be  done  about  it  and  advise  affiant." 
This  statement  it  appears  was  made  by  Capt.  Miller  after  the  car 
of  hay  had  already  reached  Camp  Greene.  This  would  seem  to  be  a 
refusal  upon  the  part  of  the  Government's  agent  to  accept  the  hay, 
but  have  a  promise,  however,  to  make  an  effort  to  see  whether  he 
could  arrange  for  its  acceptance. 

3.  The  hay  was  rebilled  to  Camp  Jackson  on  Government  bill  of 
lading,  but  upon  inspection  was  found  to  be  of  an  inferior  grade  and 
rejected  by  the  Government.  Claimant  was  notified  of  this  rejection 
upon  the  part  of  the  Government.    The  Board  is  of  the  opinion  that 
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there  was  no  agreement  between  the  Government's  agent  and  the 
claimant  for  the  purchase  of  the  hay  and  that  claimant  shipped  the 
hay  to  Camp  Greene  without  authority  and  upon  his  own  responsi- 
bility. The  Secretary  of  War,  under  the  provisions  of  the  Dent  Act, 
has  no  authority  to  adjust  this  claim  since  the  claimant  has  failed  to 
establish  that  there  was  an  agreement,  express  or  implied,  for  him  to 
ship  the  hay  in  question  to  Camp  Greene.  For  the  reasons  stated,, 
therefore,  the  relief  sought  for  is  denied. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


Case  No.  1749. 

In  re  CLAIM  OP  DAVID  KAXWELL. 

1.  DAAWIKG8 — PERSONAL  SERVICES. — Under  an  agreement  to  prepare  shop 

drawings  for  a  battle  tractor  or  tank  for  tlie  actual  and  necessary  cost 
thereof,  pins  a  profit  of  10  per  cent,  claimant  is  entitled  to  make  a  fair 
charge  for  his  own  services,  bnt  is  not  entitled  to  10  per  cent  profit 
thereon. 

2.  CLAUC  AND  DECISION. — Claim  nnder  the  act  of  March  2,  1919,  based  npon 

an  agreement  to  prepare  shop  drawings  for  a  battle  tractor  or  tank. 
Held,  claimant  is  entitled  to  payment  of  part  of  his  claim. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Ordnance  Depart- 
ment Claims  Board  upon  a  class  A  claim  under  Purchase,  Storage 
and  Traffic  Division  Supply  Circular  No.  17,  disallowing  the  claim 
of  David  Maxwell  of  Detroit,  Mich.,  for  moneys  alleged  to  be  due 
upon  partial  performance  of  Ordnance  Department  contract  Wai*- 
Ord.  Pl515C>-2447Me  under  which  the  claimant  agreed  to  prepare  a 
set  of  shop  drawings  of  an  articulated  caterpillar  battle  tractor  or 
tank  and  the  Government  promised  to  pay  the  actual  and  necessary 
cost  thereof  plus  a  profit  of  10  per  cent. 

2.  The  agreement  was  made  by  the  claimant  with  Lieut.  Col.  H.  W. 
Alden,  Ordnance  Department,  on  August  22,  1918,  and  sometime 
thereafter  a  procurement  order,  incorrect  in  terms,  was  issued  to  the 
claimant.  An  amended  procurement  order  was  subsequently  issued 
in  an  unsuccessful  effort  to  modify  the  procurement  order  to  properly 
set  forth  the  bargain. 

3.  The  claimant  entered  upon  the  performance  of  the  agreement  on 
September  1,  1918.  He  procured  a  suitable  office  and  the  necessary 
drafting-room  furniture  and  supplies  and  a  staff  of  12  draftsmen. 
The  performance  of  the  agreement  was  suspended  on  November  14, 
1918.  During  all  of  this  period  the  claimant  testified  that  he  worked 
15  hours  a  day  in  the  performance  of  this  agreement. 

4.  The  claim  is  made  up  as  follows : 

Overhead  (rent,  drafting-room  furniture,  suppUes,  etc.) —    $576.01 
TraveUng  expenses 80. 00 


056.01 
Leas  correction 8. 70 


1647.81 
85 


36  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

Draftsmen |3, 965. 50 

Draftmnen's  dinners 94. 05 

— 14,059.55 

Personal  services 7, 600. 00 

12,806.86 
Plus  10  per  cent  profit 1, 230. 69 

Total  of  claim 13,537.55 

5.  This  claim  was  subjected  to  a  very  careful  investigation  by  the 
Ordnance  district  office  at  Detroit,  and  it  is  contended  that  the  charge 
for  draftsmen's  time  should  not  exceed  75  cents  per  hour.  The 
<;laimant  charges  this  item  at  an  average  rate  of  $1.35  per  hour.  It 
is  shown  that  the  claimant  has  actually  paid  one  draftsman  for  544 
hours  at  the  rate  of  $2  an  hour. 

6.  In  his  original  statement  the  claimant  included  in  the  cost  of 
the  work,  76  days  of  his  own  time  at  $100  a  day.  In  a  subsequent 
statement  made  to  this  Board  he  computed  this  item  by  reducing 
the  number  of  hours  spent  by  him  in  this  work  to  terms  of  days, 
i.  e.,  1,064  hours  or  152  days  at  $50  a  day. 

7.  The  claimant  testified  upon  the  hearing  that  bis  services  were 
worth  at  least  $100  a  day,  and  that  the  British  Government  paid  him 
^166.66  per  day  as  a  consulting  engineer.  Mr.  Frederick  J.  Robin- 
son, district  chief  of  the  Detroit  Ordnance  District,  in  a  letter  dated 
July  31,  1919,  said: 

"  We  have  checked  over  his  costs  and  find  that  he  owes  the  amount 
specified  *  *  *  in  addition  to  which  the  Detroit  Claims  Board 
have  recommended  that  he  receive  for  his  personal  services  the  sum 
of  $2,500.00. 

*   '  «  *  «  «  «  * 

"  I  have  investigated  the  statement  of  Mr.  Maxwell  and  find  that 
he  did  receive  $100.00  a  day  for  his  services  with  the  British  Govern- 
ment and  find  that  it  is  his  regular  fee  as  consulting  engineer  working 
on  jobs  at  different  plants — said  jobs  not  being  for  one  day  but  for 
long  periods  of  time." 

DECISION. 

1.  Under  its  terms,  the  claimant  is  entitled  to  all  costs  actually 
and  necessarily  expended  in  the  performance  of  the  agreement,  plus 
a  profit  of  10  per  cent.  The  Government  attorney  concedes  that  the 
moneys  for  which  reimbursement  is  now  asked  were  actually  and 
necessarily  expended. 

2.  When  he  negotiated  with  him,  Lieut.  Col.  H.  W.  Alden  knew 
that  the  claimant  had  no  office  or  organization  with  which  to  do  the 
work,  and  no  question  is  raised  as  to  the  propriety  of  the  expendi- 
tures for  furniture  and  supplies.  The  Government  has  also  confirmed 
the  number  of  hours  of  draftsmen's  time  for  which  charge  is  pre- 
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sented,  and  the  cost  of  their  dinners  is  properly  included  as  an  item 
of  cost. 

3.  The  Ordnance  Department  offered  to  settle  this  claim  by  pay- 
ing the  overhead  charges,  the  charge  for  draftsmen's  meals,  and  the 
amount  of  draftsmen's  time  at  75  cents  per  hour,  together  with  a 
profit  of  10  per  cent  thereon.  This  offer  does  not  allow  of  any 
charge  for  his  services  and  it  was  refused  by  the  claimant. 

4.  The  investigations  conducted  by  the  Ordnance  Department  has 
established  the  fact  that  the  claimant  has  paid  and  is  obligated  to 
pay  draftsmen  at  varying  rates  from  $1  to  $2  an  hour  and  no  satis- 
factory reason  has  been  advanced  to  justify  any  reduction  below 
actual  costs. 

5.  The  questions  before  the  Board  in  this  case  are:  (a)  Is  the 
claimant  entitled  to  reimbursement  of  moneys  paid  and  obligations 
incurred  for  draftsmen's  time  at  a  rate  in  excess  of  75  cents,  and 
(h)  is  the  claimant  entitled  to  include  in  the  cost  of  the  work  a 
charge  for  his  own  services  and  expenses? 

6.  The  claimant  is  a  consulting  civil  and  mechanical  engineer,  and 
the  testimony  indicates  that  $100  a  day  for  such  services  as  he  ren- 
dered is  not  excessive.    An  opportimity  after  the  hearing  was  given 
to  the  claimant  to  support,  by  affidavits,  his  contention  that  he  cus- 
tomarily received  $100  a  day  for  similar  work.    In  taking  advantage 
of  this  opportimity,  he  cites  two  instances  in  which  he  was  paid 
$1,000  each  for  particular  pieces  of  work,  and,  because  the  work  re- 
quired but  a  few  days  to  accomplish,  he  urges  that  he  has  established 
$100  a  day  as  his  customary  fee.    In  this  we  are  unable  to  concur, 
and  no  cause  has  been -shown  for  placing  a  value  on  the  personal 
services  rendered  by  the  claimant  in  the  performance  of  this  agree- 
ment in  excess  of  the  amount  recommended  by  the  Detroit  District 
Claims  Board.    In  computing  the  cost  of  the  performance  of  this 
contract  there  should  properly  be'  included  a  charge  of  $2,500  for  the 
claimant's  services.    No  profit  should  be  allowed  on  this  item. 

7.  The  claimant  is  entitled  to  be  paid,  upon  delivery  to  the  Govern- 
ment of  the  drawings,  specifications,  and  other  data  prepared  under 
this  agreement,  the  cost  of  the  performance  of  the  agreement, 
$7,206.86,  together  with  a  profit  of  10  per  cent  on  $4,706.86,  or  a  total 
of  $7,677.55,  less  the  market  value  of  the  office  furniture  and  uncon- 
sumed  supplies  necessarily  purchased  for  the  performance  of  this 
contract. 

DISPOSmON. 

1.  This  Board  will  make  a  statutory  award  in  accordance  with 
this  decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the  ap- 
propriate finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Hendon  concurring. 


Case  No.  1797. 

In  re  CLAIM  OP  KNIGHT  MANUFACTURING  CO. 

1.  EXPENSES  ON  ANTICIPATED  CONTRACT.— Under  the  act  of  March  2, 
1919,  there  is  no  obllfiration  on  the  Government  to  leimburse  claimant 
for  expenses  incurred  in  preliminary  negro tiations,  which  do  not  resnlt 
in  a  contract. 

8.  CLAIM  AND  DECISION.— Claim  filed  nnder  act  of  March  2,  1919,  for  $31,200, 
claimed  to  have  been  expended  in  preparation  for  a  contract.  Held, 
claimant  not  entitled  to  relief  as  no  agreement  was  shown  by  the 

«         evidence. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $81,200  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  contemplation  of  the  more  active  prosecution  of  the  war, 
the  War  Department  desired  to  increase  its  facilities  of  production 
of  pyrotechnics,  and  to  that  end  inquiry  was  instituted  by  the  Plant 
Section,  Ordnance  Department,  to  determine  where  and  how  pyro- 
technic plants  could  be  built  and  operated  by  the  Government.  The 
general  plan  contemplated  the  erection  of  five  or  six  Government- 
biiilt  and  Government-owned  pyrotechnic  plants,  but  this  plan  was 
later  reduced  and  ultimately  abandoned. 

3.  On  September  18,  1918,  Maj.  Ernest  J.  Knabe,  of  the  Plant 
Section,  Production  Division,  Ordnance  Department,  telephoned  to 
Mr.  E.  V.  Knight  at  New  Albany,  Ind.,  and  requested  him  to  come 
to  Washington  with  a  view  to  consulting  about  a  proposed  pyro- 
technic plant.  Mr.  Knight  was  an  active  business  man  and  had 
substantial  financial  interests  and  a  strong  backing  in  his  community. 
For  15  months  prior  to  these  negotiations  he  had  rendered  service  to 
the  Government  as  a  member  of  the  District  Draft  Appeals  Board, 
but  had  no  knowledge  of  pyrotechnics,  and  so  informed  Maj.  Knabe. 
Some  conferences  were  held,  which  ultimately  resulted  in  Mr. 
Kjiight's  being  requested  to  submit  a  proposition  to  organize  a  unit 
to  manufacture  pyrotechnics  in  a  plant  to  be  built  and  equipped  by 
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the  Government.  Mr.  Knight,  in  company  with  engineers,  made 
trips  to  Boston,  Mass.,  Staten  Island,  N.  Y.,  and  Bridgeport,  Conn., 
to  inform  himself  on  what  would  be  required  in  a  plant  to  marfu- 
facture  pyrotechnics. 

4.  On  October  2  or  4,  1918,  Mr.  Knight  submitted  to  Maj.  E.  G. 
Wilmer,  Chief  of  the  Trench  Warfare  Section,  Procurement  Divi- 
sion, a  proposition  in  writing  whereby  he  and  his  associates  offered 
to  incorporate  a  company  to  be  known  as  the  Knight  Manufacturing 
Co.,  which  should  furnish  the  ground,  and  to  superintend  the  erec- 
tion by  the  Government  of  a  plant  for  the  manufacture  of  pyro- 
technics and  to  employ  labor  at  the  expense  of  the  Government  for 
the  operation  of  the  plant.  The  Government,  under  the  terms  pro- 
posed, should  furnish  all  the  materials  for  assembling  4,000,000 
rockets  and  10,000,000  position  lights  at  the  plant,  and  Mr.  Knight 
and  his  associates  should  be  paid  for  their  services  at  prices  specified 
for  each  article  manufactured.  It  is  calculated  that  they  would  re- 
ceive for  their  services  under  the  proposed  agreement  over  $300,000 
in  eight  months.  Other  provisions  of  this  proposal  are  not  necessary 
to  be  set  forth  because  Maj.  Wilmer  told  Mr.  Knight  that  the  "  prop- 
osition was  utterly  unacceptable,"  and  he  would  not  even  submit  it 
to  the  other  officers  in  the  Procurement  Division  who  would  have  to 
pass  upon  it. 

A  few  days  later,  in  October,  Mr.  Knight  submitted  a  pencil 
memorandum  to  Maj.  Wilmer,  by  which  he  offered  to  supervise  the 
erection  and  management  of  a  pyrotechnic  plant  to  be  contracted 
at  New  Albany,  Ind.,  at  a  monthly  salary  of  $10,000.  No  action 
was  taken  on  this  proposal,  and  the  same  was  withdrawn  by  Mr. 
Knight  on  the  following  day. 

At  these  interviews  Maj.  Wilmer  told  Mr.  Knight  that  he  had 
only  the  power  to  negotiate  for  a  contract  and  to  submit  the  terms 
agreed  upon  to  the  superior  officers  of  the  Procurement  Division, 
who  would  determine  whether  the  negotiations  would  go  through  or 
not. 

5.  On  October  23  Mr.  Knight  submitted  to  Lieut.  Col.  Arthur 
W.  Fairchild,  of  the  executive  staff  of  the  Procurement  Division, 
and  a  member  of  the  Board  of  Review,  a  proposal  in  writing  super- 
seding  and  amending  the  proposal  submitted  on  October  4.  Lieut. 
CoL  Fairchild  then  had  charge  of  the  negotiation  of  pyrotechnic 
contracts  after  Maj.  Wilmer  had  gone  overseas.  This  proposal  con- 
tains 29  typewritten  paragraphs,  covering  5  pages.  The  important 
features  of  it  are  as  follows : 

(a)  Mr.  Knight  and  his  associates  (termed  the  contractor)  agreed 
to  incorporate  a  company  to  be  known  as  the  Knight  Manufacturing 
Company  simultaneous  with  the  execution  of  a  contract  or  the 
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issuance  of  a  contract  with  the  Government  based  upon  the  condi- 
tions that  follow. 

(6)  The  Government  agrees  to  erect  and  pay  for  a  plant  for  the 
manufacture  of  pyrotechnics,  together  with  the  cost  of  machinery 
and  cost  of  installing  the  same. 

(0)  The  contractor  to  employ  labor  and  be  responsible  for  the 
management  of  the  plant.  All  salaries  and  wages  to  be  paid  for  by 
the  Government,  excepting  the  salaries  of  the  president,  vice  presi- 
dent, treasurer,  and  secretary,  which  are  to  be  paid  by  the  contractor 
out  of  the  funds  derived  from  the  contract. 

(d)  The  contractor  to  assist  in  the  purchase  of  machinery  for 
the  plant  if  the  Government  desires,  and  in  buying  raw  materials 
pay  therefor,  and  the  responsibility  for  the  delivery  thereof  shall 
rest  solely  on  the  Government. 

(e)  After  the  plant  is  erected,  if  the  Government  fails  to  deliver 
the  raw  material  at  the  plant  to  keep  all  labor  busy,  the  Government 
will  pay  labor  as  though  fully  employed. 

(/)  The  contractor  may  recruit  labor,  but  shall  not  be  restricted  to 
the  present  rules  as  now  issued  by  the  War  Labor  Board. 

(g)  The  plant  to  be  erected  shall  be  capable  of  manufacturing 
20,000  rockets  and  40,000  position  lights  per  eight-hour  day. 

(h)  The  contract  to  be  entered  into  shall  be  for  the  manufacture 
of  4,000,000  rockets  and  10,000,000  position  lights  at  the  prices  set 
forth  in  the  proposal,  ranging  from  $0,007  to  $0,045  each,  which 
amounts  shall  be  paid  to  the  contractor.  All  prices  for  rockets  and 
position  lights  are  based  on  a  profit  which  would  yield  about  3  per 
cent  of  the  present  known  cost  of  these  items. 

(i)  After  the  propoeed  contract  is  completed  the  contractor  agrees 
to  manufacture  under  subsequent  contracts  for  10  per  cent  less. 

(;)  The  prices  to  the  contractor  are  based  on  a  "  strictly  assembling 
proposition."  If  the  Government  wants  the  contractor  to  manufac- 
ture any  parts,  then  the  contractor  shall  be  paid  for  so  doing  on  a 

separate  basis.  .,.-.• 

(k)  The  contractor  agrees  to  purchase  the  plant  at  the  termmation 
of  the  original  proposed  contract  or  subsequent  contracts  at  10  per 
cent  of  the  cost  thereof,  and  the  Government  agrees  that  all  buildings 
will  be  of  permanent  type,  constructed  of  brick  or  concrete. 

(1)  "Should  the  Government  cancel  this  proposed  contract,  or 
any  part  or  portion  of  this  contract,  before  the  contractor  shall  have 
completed  same,  then  and  in  that  event  such  goods  as  are  m  proce^ 
of  manufacture  and  such  raw  material  as  is  on  hand  shall  be  worked 
up  into  finished  articles,  and  for  such  remaining  items  under  this 
contract  as  may  still  be,  because  of  such  cancellation,  unmanufactured 
the  contractor  shall  be  paid  on  the  basis  of  one-third  the  price,  as 
agreed  by  and  between  said  Government  and  said  contractor. 

The  paragraphs  of  the  proposal  of  October  23,  which  are  sum- 
marized under  subparagraphs  a,  &,  <?,  d^  e,  /,  ff,  and  I  above,  are  sub- 
stantially similar  to  provisions  contained  in  the  proposal  of  Octo- 
ber 4,  which  was  promptly  rejected.  Under  the  proposal  of  October 
28  it  was  not  required  that  the  claimant  put  up  any  cash. 
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6.  On  October  26,  1918,  Mr,  Knight  had  a  conference  with  Lieut. 
Col.  Fairchild  about  the  proposal  submitted  on  October  23.  The 
daimant  relies  upon  the  statements  made  at  this  conference  by  Lieut. 
CoL  Fairchild  to  Mr.  Knight  as  the  basis  of  the  claim  now  presented. 

The  testimony  of  Mr.  Knight  as  to  what  was  said  on  October  26 
at  his  conference  with  Lieut.  Col.  Fairchild,  when  reduced  to  nar- 
rative form,  is  substantially  and  in  effect  as  follows : 

Lieut.  Col.  Fairchild  said  the  proposal  of  October  23  seemed  fair 
and  reasonable  and  was  satisfactory  to  him  and  to  the  Procurement 
Division,  excepting  only  paragraph  10,  which  should  be  eliminated. 
He  said  it  would  be  submitted  to  the  Chief  of  Ordnance  for  prompt 
action.  Lieut.  Col.  Fairchild  is  the  only  one  who  told  me  he  would 
recommend  the  acceptance  of  my  proposal.  Maj.  Knabe  did  not  tell 
me  that. 

Lieut.  Col.  Fairchild  said  he  had  submitted  my  proposal  in  con- 
ference with  officers  who  passed  on  contracts,  and  that  it  had  been 
tentatively  approved  with  the  exception  of  paragraph  10.  He  said 
it  was  necessary  to  have  it  rewritten,  and  that  certain  changes  be 
made,  but  he  would  approve  it  and  recommend  that  a  formal  contract 
issue. 

Lieut.  Col.  Fairchild  said  that  certain  forms  were  used  in  making 
Government  contracts,  and  the  department  had  attorneys  who  drew 
contracts,  and  there  might  be  some  changes  in  the  verbiage;  but  the 
sense  of  the  contract  would  remain  practically  the  same  as  the  pro- 
posal, with  the  exception  of  paragraph  10.  He  said  a  formal  con- 
tract would  issue  and  a  copy  would  be  mailed  to  me  at  New  Albany. 

I  assumed  Lieut.  Col.  Fairchild  had  full  authority  to  negotiate  and 
make  contracts.  I  thought  his  recommendation  meant  a  contract. 
I  never  knew  what  further  process  was  necessary.  I  never  inquired. 
He  did  not  tell  me  that  a  contract  would  have  to  be  submitted  to  the 
Boai^  of  Review  for  approval  before  it  could  be  sent  out. 

Later,  however,  the  following  appears  in  the  record : 

"  Question.  You  knew  that  the  Board  of  Contract  Review  passed 
on  these  contracts?  " 

**  Mr.  Knight.  Absolutely ;  yes." 

At  the  end  of  the  interview  I  asked  Lieut.  Col.  Fairchild  to  give 
me  a  letter  of  our  understanding,  which  I  might  show  my  associates. 
He  dictated  and  handed  to  me  the  letter  of  October  26,  which  is  as 
follows: 

"  1.  Following  the  negotiations  with  reference  to  proposed  opera- 
tion of  the  pyrotechnic  plant  in  the  vicinity  of  New  Albany,  Ind., 
by  a  company  to  be  organized  by  you,  I  beg  to  say  that  I  propose 
to  recommend  that  a  contract  for  the  operation  of  such  a  plant  be 
given  your  proposed  corporation.  The  terms  negotiated  between 
us  will  shortly  be  put  in  the  form  of  a  tentative  agreement  and  pass 
through  regular  channels  for  approval." 

Lieut.  Col.  Fairchild  advised  that  I  return  to  New  Albany  to  get 
my  personal  and  private  business  affairs  in  shape  to  take  charge  of 
this  program.    I  did  so. 

983S— 20 i 
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7.  The  testimony  of  Lieut.  Col.  Fairchild  as  to  the  conference  with 
Mr.  Knight  and  kindred  matters,  when  reduced  to  narrative  form,  is 
substantially  and  in  effect  as  follows : 

I  was  on  the  executive  staff  of  the  Procurement  Division  and  a 
member  of  the  Board  of  Review.  When  Maj.  Wilmer  went  over- 
seas, about  October  10,  I  had  temporary  supervision  of  the  negotia- 
tion of  contracts  involving  pyrotechnics. 

The  procedure  which  was  universally  followed  by  the  oiBce  in 
making  contracts  was  that  when  a  contract  was  negotiated  by  a 
section  it  was  sent  to  the  contract  section  in  the  form  of  a  procure- 
ment request,  which  eventuated  in  a  formal  contract  which  was  sub- 
mitted to  the  executive  staff  of  the  Board  of  Review  for  report  to 
the  board,  w^hich  either  approved,  rejected,  or  modified  the  proposed 
contract  as  it  saw  fit. 

At  the  conference  of  October  26  we  discussed  the  proposal  of 
October  23,  paragraph  by  paragraph,  and  I  called  Mr.  Knight's 
attention  to  the  numerous  objections  I  had  to  this  document.  I  re- 
fused to  consider  the  last  paragraph  regarding  cancellation  because 
it  would  give  Mr.  Knight  very  large  profits  even  before  the  plant 
was  started.  There  were  other  clauses  which  I  refused  to  agree 
to ;  for  instance,  a  clause  relating  to  labor,  as  I  saw  clearly  the  com- 
plication that  might  arise.  I  called  his  attention  to  orders  that  had 
issued  from  the  Purchase,  Storage  and  Traffic  Division  and  bulle- 
tins and  circulars  which  had  required  certain  provisions  in  contracts 
or  restrictions  on  the  powder  to  contract  w^hich  would  modify  the 
clauses  he  suggested  or  prevent  their  adoption.  I  approved  of  the 
scale  of  prices  for  pyrotechnics  that  were  to  be  manufactured,  and 
was  going  to  recommend  them. 

I  told  him  that  all  I  could  do  was  to  recommend,  and  that  while 
I  had  taken  up  the  matter  with  Col.  Bumstead  and  possibly  Maj. 
Gelshennen,  and  they  were  inclined  to  agree  with  me,  I  had  had  no 
opportunity  to  take  the  matter  up  with  the  other  seven  members  of 
the  board,  but  would  do  so  as  soon  as  possible.  I  did  not  tell  Mr. 
Knight  that  the  matter  had  been  submitted  to  the  Board  of  Review. 

I  outlined  to  him,  at  the  time,  what  the  procedure  in  the  Procure- 
ment Division  w- as,  and  told  him  he  might  never  get  a  contract. 

I  told  him  I  would  recommend  a  contract  along  the  lines  of  our 
negotiations  on  October  26,  not  according  to  the  proposal.  He 
asked  me  to  O.  K.  the  proposal  of  October  23,  but  I  refused  to  do  so. 

We  discussed  many  points  which  I  intended  to  put  in  the  form  of 
a  procurement  request  and  send  Mr.  Knight  for  his  approval,  cor- 
rections, or  suggestions.  That  is  the  reason  I  worded  the  letter  of 
October  26  as  I  did.  I  told  Mr.  Knight  I  would  put  our  tentative 
negotiations  in  writing  in  the  form  of  a  procurement  request  and 
send  it  to  him  to  O.  K.  or  to  make  suggestions  or  corrections.  The 
whole  program  w-as  cancelled  before  I  was  able  to  do  this. 

He  asked  whether  he  could  go  home  and  begin  work  and  break 
away  from  his  old  business.  I  told  him  I  certainly  would  not  recom- 
mend him  to  do  so,  because  he  might  or  might  not  get  a  contract; 
and  if  he  took  this  step,  it  would  be  at  his  own  risk.  I  said  I  could 
not  guarantee  that  a  contract  would  eventuatfe.  I  did  not  tell  him 
to  return  to  New  Albany  and  get  his  private  affairs  in  shape  to  begin 
the  employment  of  his  labor.    I  did  not  authorize  him  to  make  any 
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expenses  in  contemplation  of  receiving  a  contract.  I  told  Mr.  Knight 
I  would  not  take  the  responsibility  of  his  severing  his  private  busi- 
ness relations  on  the  chance  of  a  contract  being  approved. 

In  cross-examining  Lieut.  Col.  Fairchild,  Mr.  Knight  assented  to 
the  truth  of  the  following  replies  of  the. witness,  or  stated  the  fol- 
lowing as  his  own  recollection : 

Lieut.  Col.  Fairchild  said  paragraph  28  regarding  cancellation 
was  unfair,  and  Mr.  Knight  agreed.  The  proposed  contract  would 
be  as  we  had  discussed  it  if  approved  by  the  Board  of  Beview,  not 
as  it  was  shown  by  the  proposal. 

At  the  conference  of  OcfiSber  26  Lieut.  Col.  Fairchild  made  pencil 
notations  of  some  of  his  many  objections  on  the  margin  of  the 
copy  of  the  proposal  which  he  had  before  him  and  also  on  a  pad 
which  was  on  his  desk.  He  produced  the  copy  of  the  proposal  on 
which  he  had  made  notations  in  corroboration  of  his  testimony.  On 
it  there  appears  the  word  "no"  opposite  some  of  the  paragraphs 
and  other  notations  of  objections  opposite  other  paragraphs,  includ- 
ing references  to  circulars  and  bulletins  governing  the  making  of 
Government  contracts.  As  an  instance  of  his  many  objections  to  the 
proposal,  there  appears  on  his  copy  of  the  proposal  a  notation  oppo- 
site paragraph  28  relating  to  cancellation,  as  follows : 

"  If  the  cancellation  should  occur  before  this  plant  shall  be  fully 
constructed  and  operation  be^un,  the  said  contractor  shall  be  fairly 
and  reasonably  compensated  for  such  cancellation." 

Lieut.  Col.  Fairchild  testified  as  to  this  that  he  told  Mr.  Knight 
that  he  could  not  agree  to  clause  28  of  his  approval,  and  it  would 
have  to  be  very  substantially  modified. 

8.  Mr.  Ejiight  heard  nothing  further  after  the  conference  of 
October  26  until  November  1,  when  he  received  a  telegram  from  the 
Procurement  Division  reading  as  follows: 

"  Col.  McFarland  has  ordered  investigation  from  Washington 
office  of  all  proposed  sites  and  directs  no  further  steps  be  taken  in 
locating  Government  plants  until  inspection  is  completed." 

At  this  time  Mr.  Knight  knew  some  Government  engineers  had 
been  at  New  Albany  to  inspect  proposed  sites  for  plants,  and  they 
had  returned  to  Washington  on  October  31  to  make  a  favorable 
report. 

On  November  4  Lieut.  Col.  Fairchild  sent  Mr.  Knight  a  telegram 
reading  as  follows : 

"  Have  been  directed  to  take  no  further  steps  at  present  regarding 
new  pyrotechnic  plant." 

Lieut.  Col.  Fairchild  also  sent  Mr.  Knight  the  following  letter 
dated  November  6 : 

"  1.  A  wire  was  sent  you  on  Saturday  advising  you  of  the  orders 
from  Col.  McFarland  regarding  the  Govermnent  pyrotechnic  plants. 
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At  that  time  I  was  not  fully  advised  of  the  exact  situation.  My  in- 
formation now  is  that  the  elimination  of  quantities  required  to  De- 
cember 31st  of  this  year,  some  changes  in  subsequent  requirements, 
and  the  possibility  of  large  increases  in  capacities  of  plants  already 
in  production,  will  very  seriously  modify  the  ideas  of  the  Depart- 
ment regarding  the  construction  of  Government  plants.  My  wire 
was  sent  at  the  earliest  possible  moment  so  that  you  would  take  no 
further  steps  until  the  situation  is  entirely  clear."  (Record,  pp. 
94,  95.) 

Mr.  Knight  came  to  Washington  on  November  6  and  remained 
there  until  November  12.  On  November^  Mr.  Knight  had  an  inter- 
view relative  to  the  pyrotechnic  program  with  Col.  Earl  McFarland, 
who  was  then  assistant  to  the  Chief  of  Ordnance  in  charge  of  trench 
warfare  material,  and  the  superior  officer  of  Maj.  Knabe  and  Lieut 
Col.  Fairchild. 

Mr.  Knight  testified  that  Col.  McFarland  said  he  had  hardly  time 
to  familiarize  himself  with  all  the  facts  relative  to  this  program,  but 
that  he  had  made  sufficient  investigation  to  enable  him  to  decide 
that  the  Knight  Manufacturing  Co.  should  have  the  first  pyrotechnic 
plant  to  be  built  and  equipped  by  the  Oovernment,  and  it  was  his 
decision  that  the  first  plant  should  be  built  at  once  at  New  Albany. 

Col.  McFarland  gave  a  different  version  of  the  interview,  which 
was  that  he  could  not  have  made  any  such  remarks  as  testified  to  by 
Mr.  Knight  because  at  the  time  of  the  interview  orders  were  in  effect, 
as  shown  by  telegram,  suspending  all  operations.  He,  however,  re- 
called that  the  first  plant  to  be  built,  if  any  were  built,  would  prob- 
ably be  at  New  Albany.  Col.  McFarland  explained  that  after  he 
assumed  his  duties  on  October  22  the  pyrotechnic  program  was 
brought  to  his  attention,  and  he  did  not  agree  with  Maj.  Knabe's  con- 
clusions, and  was,  therefore,  not  willing  to  give  his  approval  to  any 
part  of  the  program  that  entailed  building  new  plants,  so  he  with- 
held his  approval  pending  further  investigation.  He  stated  that  he 
did  not  approve  going  ahead  with  the  program,  and  that  he  gave  in- 
structions that  the  matter  be  held  up.  These  statements  of  Col. 
McFarland  are  corroborated  by  the  telegrams  of  November  1  and  4, 
above  quoted. 

9.  On  November  12  Col.  McFarland  sent  a  letter  to  Mr.  Knight  as 
follows : 

"  1.  You  are  advised  that  owing  to  the  declaration  of  an  armistice 
and  the  probable  suspension  of  warfare,  the  program  appertaining  to 
the  manufacture  of  pyrotechnics  is  suspended  and  canceled.^ 

"  2.  Under  the  circumstances,  no  further  contract  for  increased 
pyrotechnic  facilities  will  be  placed  by  the  Government.'' ' 

10.  Other  matters  which  were  developed  at  the  hearing  are  as 
follows : 
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After  Mr.  Pugh  made  a  favorable  report,  on  October  30,  on  the 
site  of  New  Albany  for  a  pyrotechnic  plant,  Col.  McFarland  wanted 
the  engineers  of  the  Plant  Section  to  make  another  inspection. 

On  October  31, 1918,  the  Plant  Section  recommended  to  Col.  McFar- 
land the  giving  of  a  contract  to  the  Knight  Manufacturing  Co.,  but 
this  reconmiendation  was  held  up  and  finally  disapproved  November 
12.  However,  in  anticipation  of  favorable  action  on  its  recommenda- 
tion the  Plant  Section  requested  that  15  or  more  engineers  from  the 
Construction  Division  be  sent  to  New  Albany.  Such  an  order  was 
issued  but  cancelled  on  November  8,  before  the  engineers  left  Wash- 
ington. 

Maj.  Knabe  testified  that  he  gave  to  Mr.  Knight  the  "indication 
that  he  would  be  reimbursed  ^  for  his  expenses  if  Mr.  Knight  did  not 
get  the  contract.  When  asked  whether  he  had  an  understanding 
with  Mr.  Kjiight  about  being  paid  for  his  services,  Maj.  Knabe 
answered  that  he  did  not,  but  that  it  was  expected  Mr.  Knight  would 
be  reimbursed  out  of  the  profits  on  the  contract. 

Mr.  Knight  alleges  that  he  devoted  practically  the  whole  of  his 
time  from  September  18  to  November  12  to  the  negotiations  in  ques- 
tion, and  that  he  was  assured  by  Maj.  Knabe  and  Mr.  W.  B.  Phillips, 
an  engineer,  that  he  would  get  a  contract  to  superintend  the  erection 
and  operation  of  a  pyrotechnic  plant  at  New  Albany. 

The  following  also  appears  of  record : 

"  Question.  Mr.  Knight,  with  whom  do  you  insist  that  you  reached 
an  agreement  that  the  Government  would  give  you  this  contract  as 
per yourproposition  of  October  23 ? 

"  Mr.  Knight.  First,  Major  Knabe  and  last  Colonel  Fairchild. 

"  Question.  Major  Knabe  told  you  he  would  recommend  it? 

"  Mr.  Knight.  No  ;  Col.  Fairchild  is  the  one  who  told  me  he  would 
recommend  it.    *    *    * " 

11.  The  claimant  now  seeks  reimbursement  in  the  sum  of  $31,200 
upon  the  grounds  that  Lieut.  Col.  Fairchild,  on  October  26,  accepted 
Mr.  Knight's  proposal  dated  October  23,  and  that  the  Government  is 
obligated  to  the  claimant  in  the  sum  of  $30,000  as  liquidated  dam- 
ages on  account  of  cancellation  of  said  agreement,  as  provided  in 
paragraph  28  of  Mr.  Knight's  proposal  dated  October  23,  and  in  the 
further  sum  of  $1,200  on  account  of  traveling  and  incidental  expenses 
which  Mr.  Knight  paid  out  in  going  to  Washington  and  elsewhere 
between  September  20  and  November  12  in  preparation  to  perform 
the  said  alleged  agreement.  Mr.  Knight  testified  there  were  no  direct 
expenditures  on  actual  work  under  the  alleged  contract. 

12.  The  claimant  is  the  Knight  Manufacturing  Co.  The  Knight 
Manufacturing  Co.  does  not  exist  as  a  corporation.  Mr.  Knight's 
proposal  of  October  23  (par.  1)  offered  to  incorporate  a  company  to 
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be  known  as  the  Knight  Manufacturing  Co.  That  company  has 
never  been  incorporated.  If  it  be  assumed  that  E.  V.  Knight  makes 
this  claim,  as  E.  V.  Knight  and  his  associates  trading  as  the  Knight 
Manufacturing  Co.,  then  this  Board  may  take  cognizance  of  the 
claim  as  such. 

DECISION. 

1.  The  evidence  in  this  case  is  practically  compelling  that  there 
was  no  meeting  of  minds  on  any  definite  and  final  agreement,  and 
that  the  dealings  between  Mr.  Kjiight  and  the  representatives  of  the 
Government  never  passed  the  stage  of  negotiations  preliminary  to 
the  reaching  of  an  agreement.  It  is  too  clear  to  admit  of  question 
that  the  proposal  contained  in  Mr.  Knight's  written  offer  of  October 
23  was  not  accepted  by  Lieut.  Col.  Fairchild  or  anyone  else.  That 
offer,  as  it  stands,  can  not  be  made  the  basis  of  the  existence  of  any 
contractual  relations,  as  it  was  never  accepted  by  the  Government. 

2.  These  remarks  are  equally  applicable  to  any  alleged  oral  agree- 
ment claimed  to  have  been  made  on  October  26  between  Lieut.  Col. 
Fairchild  and  Mr.  Knight.  From  a  careful  review  of  the  whole 
record  it  is  clear  that  no  oral  agreement  was  made.  The  written 
proposal  was  discussed  item  by  item;  many  of  them  definitely  re- 
jected ;  some  of  them  tentatively  accepted  for  the  purpose  of  further 
negotiation,  and  some  accepted  with  modifications  for  the  same  pur- 
pose. 

Mr.  Knight  was  told  by  Lieut.  Col.  Fairchild  that  all  he  could 
do  was  to  recommend.  His  letter  of  October  26  corroborates  this 
testimony.  Mr.  Knight  had  been  told  the  same  thing  before  by 
Lieut.  Col.  Fairchild's  predecessor,  Maj.  Wilmer.  He  must,  there- 
fore, be  presumed  to  have  known  that  Lieut.  Col.  Fairchild  could 
recommend  only. 

Also  Lieut.  Col.  Fairchild  testified  that  he  told  Mr.  Knight  he 
would  prepare  a  procurement  request  containing  the  points  discussed, 
and  send  it  to  Mr.  Knight  for  his  approval,  suggestions,  or  correc- 
tions. This,  of  itself,  shows  there  had  been  no  final  meeting  of  the 
minds.  In  the  letter  of  October  26,  which  Mr.  Knight  received 
without  objection  from  Lieut.  Col.  Fairchild,  it  is  stated : 

"  The  terms  negotiated  between  us  will  shortly  be  put  in  the  form 
of  a  tentative  agreement  and  pass  through  regular  channels  for 
approval." 

Why  the  use  of  the  phase  "  tentative  agreement "  if  a  final  agree- 
ment had  been  reached?  The  letter  of  October  26  was  not  an  ac- 
ceptance of  Mr.  Knight's  proposal.  On  the  contrary,  it  indicates 
clearly  that  the  terms  of  the  proposal,  as  modified  by  the  negotiations 
just  conducted,  are  to  be  "  put  in  the  form  of  a  tentative  agreement " 
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and  submitted  to  the  Board  of  Review  for  approval  or  rejection.  It 
is  obvious  that  there  was  no  agreement  or  final  meeting  of  the  minds, 
which  Mr.  Knight  well  knew.  These  facts  were  so  clearly  and 
definitely  revealed  by  the  testimony  of  Lieut.  Col.  Fairchild,  as  well 
as  the  admissions  of  Mr.  Knight,  that  the  conclusion  is  obvious  that 
there  was  no  oral  agreement  entered  into  between  Lieut.  Col.  Fair- 
child  and  Mr.  Knight  on  October  26,  or  at  any  other  time. 

3.  After  the  Plant  Section  had,  on  October  31,  recommended  that 
New  Albany,  Ind.,  be  selected  as  a  site  for  a  pyrotechnic  plant,  it 
requested  that  engineers  be  sent  to  New  Albany  to  begin  work.  The 
request  was  favorably  acted  on  by  the  Construction  Division  and 
engineers  were  directed  to  leave  Washington  on  November  8,  but 
did  not  do  so  as  the  order  was  cancelled.  The  claimant  lays  great 
stress  upon  this  incident  and  contends  that  it  shows  acceptance  and 
ratification  of  Mr.  Knight's  proposal. 

We  do  not  see  it  in  this  light,  and  do  not  find  that  the  action  taken 
by  the  Plant  Section  is  proof  of  the  acceptance  of  the  proposal  when 
such  acceptance  had,  in  fact,  not  been  made  by  the  proper  branch  of 
the  Government.  If  the  Plant  Section  hoped  that  its  recommenda- 
tion would  be  favorably  acted  upon  by  the  Procurement  Division 
and  the  Board  of  Review,  it  may  have  been  justified  in  anticipating 
favorable  action  on  its  recommendation,  and  of  using  its  best  en- 
deavors to  hasten  obtaining  the  results  sought.  But  the  Plant  Sec- 
tion did  not  make  a  contract,  and  its  recommendation  was  held  up 
and  finally  disapproved.  The*  engineers  were  not  sent  to  New 
Albany.  The  incident  only  goes  to  show  that  the  Plant  Section  was 
overzealous  in  acting  in  anticipiation  of  favorable  action  on  its 
recommendation,  and  that  there  was  a  lack  of  coordination  between 
it  and  the  contracting  branch  of  the  department.  It  does  not  estab- 
lish the  existence  of  an  agreement  or  contract  with  the  Knight  Manu- 
facturing Co. 

4.  We  therefore  conclude  that  no  contractual  relations  are  shown 
in  this  case  to  have  existed  which  can  be  made  the  basis  of  liability 
on  the  part  of  the  Government  for  its  not  erecting  a  pyrotechnic 
plant  at  New  Albany,  Ind.,  and  that  therefore  neither  the  chiimant 
nor  Mr.  E.  V.  Knight  is  entitled  to  any  damages  under  the  alleged 
agreement,  which  never  had  any  existence  in  fact. 

5.  Mr.  Knight  has  made  a  personal  claim  within  this  case  for 
$1,200  on  account  of  traveling  and  incidental  expenses  from  Septem- 
ber 20  to  November  12,  1918.  Although  such  items  of  expense  are 
filed  by  the  claimant,  the  Knight  Manufacturing  Co.,  that  company 
was  never  incorporated,  and  the  claim  can  only  be  considered  on  the 
theory  that  the  Knight  Manufacturing  Co.  is  a  voluntary  association 
trading  for  the  benefit  of  E.  V.  Knight. 
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6.  On  behalf  of  the  claimant  it  is  contended  that  the  traveling  and 
incidental  expenses  involved  in  the  claim  for  $1^00  were  expenses 
incurred  at  the  request  of  Maj.  Knabe,  Plant  Section,  Ordnance  De- 
partment. The  Government  attorney,  however,  contends  that  they 
were  purely  personal  expenses  of  Mr.  Elnight  incident  to  the  pre- 
liminary negotiations  for  a  Government  contract  which  he  never 
obtained,  and  hence  no  allowance  should  be  made.  Each  of  these 
contentions  are  correct  to  a  certain  measure. 

Mr.  Knight  testified  that  on  September  18  Maj.  Knabe  requested 
him  to  come  to  Washington  for  a  conference,  at  which  he  was  told 
that  if  he  and  his  associates  were  in  a  position  to  negotiate  with  the 
department,  he  should  set  forth  his  proposition  in  writing  at  the 
earliest  date  possible.  Arrangements  were  then  made  for  him  to 
visit  some  pyrotechnic  plants,  in  company  with  engineers,  as  a  result 
of  which  he  traveled  as  far  north  as  Boston  and  returned  on  October 
1,  when  he  submitted  his  first  proposal,  which  was  flatly  and  finally 
rejected  by  Maj.  Wilmer.  Mr.  Knight  then  returned  to  New  Albany 
on  October  5. 

The  trip  which  Mr.  Knight  took  to  Boston  was  to  familiarize  him- 
self with  the  manufacture  of  pyrotechnics,  so  as  to  enable  him  to  mak« 
the  proposal  which  he  did  make  and  which  was  flatly  rejected. 

Thereafter  Mr.  Knight  voluntarily  made  two  round  trips  be- 
tween New  Albany  and  Washington  from  October  9  to  November  12. 
The  purpose  of  these  trips  was  to  obtain  a  contract  from  the  Govern- 
ment through  which  he  would  obtain  large  profits,  and  one  of  the 
trips  was  made  after  he  was  advised  that  no  further  steps  would  be 
taken  in  reference  to  the  proposed  new  pyrotechnic  plants. 

7.  The  nearest  thing  we  find  in  the  record  which  could  be  con- 
strued as  a  basis  of  imposing  liability  on  the  Government  for  these 
traveling  expenses  is  found  in  the  testimony  of  Maj.  Knabe  when  he 
said  he  gave  Mr.  Knight  the  "indication  that  he  would  be  reim- 
bursed "  for  his  expenses  if  he  did  not  get  a  contract.  But  when 
Maj.  Knabe  was  asked  whether  he  had  an  understanding  with  Mr. 
Knight  about  being  paid  for  his  services,  Maj.  Knabe  answered  that 
he  had  no  such  understanding,  and  that  it  was  expected  that  Mr. 
Knight  would  be  reimbursed  out  of  the  profits  on  the  contract. 

The  proof  in  this  record  falls  far  short  of  establishing  the  exist- 
ence of  any  agreement  whereby  the  claimant  should  have  reimburse- 
ment from  the  Government  for  the  traveling  and  incidental  expenses 
of  Mr.  Knight  for  which  claim  is  made. 

Nor  is  it  shown  that  the  Government  ever  requested  the  claimant  to 
take  anv  trips  except  the  first  trip  to  Washington  on  September  20, 
which  was  for  the  purpose  of  having  Mr.  Knight  make  a  proposal. 
The  trip  he  made  to  Boston  was  for  the  purpose  of  gathering  infor- 
mation and  data  so  that  he  could  make  a  proposal  whereby  he  hoped 
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to  obtain  a  contract,  through  which  he  should  reap  profits  which 
were  considered  by  Maj.  Wihner  all  out  of  proportion  to  the  services 
to  be  rendered.  Under  such  circumstances  there  would  be  no  liabil- 
ity between  individuals  for  expenses  incident  to  making  a  proposal 
which  is  not  accepted.  There  is  no  difference  when  the  proposal  is 
made  to  the  Government. 

8.  In  its  petition  the  claimant  asserts  that  the  written  proposal  of 
October  28  and  the  acceptance  by  letter  of  October  26  signed  by  Lieut. 
Col.  Fairchild  constitutes  the  agreement  whereby  the  claimant  is  now 
entitled  to  recover.  It  is  shown  by  the  testimony  that  no  such  agree- 
ment v^as  made.  An  allowance  of  the  claim  for  traveling  or  other 
expenses  can  not,  therefore,  be  based  on  that  alleged  agreement.  It 
further  appears  that  these  traveling  expenses  were  purely  personal 
expenses  in  an  endeavor  to  secure  a  contract  whereby  he  expected  to 
obtain  large  profits.  He  never  did  obtain  such  a  contract.  For 
expenses  incident  to  preliminary  negotiations  not  ripening  into  a 
contract,  the  Government  is  not  liable.  To  allow  such  a  claim  is  not 
authorized  by  the  act  of  March  2, 1919,  because  it  is  not  founded  on 
the  existence  of  contractual  relatione  No  promise  to  pay  for  these 
expenses  can  be  implied  from  the  mere  fact  that  the  Government 
requested  Mr.  Eoiight  to  submit  a  proposal,  which,  in  fact,  never 
ripened  into  a  contract. 

9.  For  the  reasons  stated,  the  relief  prayed  for  is  denied. 
Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  273. 

In  re  CLAHC  OF  CHAS.  SCHAEFEB  A  SON. 

1.  EXPIBATION  OF  FORMAL  CONTBACT— ATTEKPT  TO  EXTEND  TIME  OF 
PEBFOBKANCE. — Where  a  formal  written  contract  has  expired  by  lapse 
of  time  it  is  beyond  the  power  of  the  contracting  oi&cer  unless  author- 
ized by  the  Director  of  Purchase  to  extend  the  time  of  performance^ 
and  an  attempt  made  to  do  so  will  not  revive  the  formal  contract. 

S.  PBOVISION  ALLOWING  BEDVCTION  OF  AMOUNT  AT  OPTION  OF  GOV- 
EBNMENT — WHEN  MAY  BE  EXEBCISED. — Where  a  contract  provides 
that  the  Government  at  its  option  may  increase  or  decrease  the  amount 
of  oats  to  be  delivered  under  the  contract  by  20  per  cent,  and  the  time 
for  performance  of  the  contract  has  expired,  it  is  too  late  for  the  Gov- 
ernment to  exercise  the  option  and  thereby  escape  responsibility  for  an 
amount  of  oats  not  called  for  or  delivered  within  the  specified  time. 

8.  ATTEMPT  TO  OPEBATE  VNDEB  EXPIBED  CONTBACT  NOT  A  NEW  CON- 
TBACT  UPON  SAME  TEBMS. — Where  a  formal  contract  for  the  sale 
and  delivery  of  oats  is  breached  by  the  Government  by  its  failure  to 
take  before  the  expiration  of  the  time  for  performance  the  full  quan- 
tity of  oats  agreed  upon,  a  subsequent  attempt  to  cure  the  breach  by 
operating  under  the  expired  contract,  whereby  the  Government  ex- 
presses its  willingness  to  receive  the  undelivered  oats  at  the  contract 
price,  nunc  pro  tunc,  i.  e.,  as  if  they  had  been  called  for  and  delivered 
under  the  formal  contrt^ipt  before  the  time  for  performance  had  ex- 
pired, does  not  constitute  a  new  and  informal  contract  to  take  the  un- 
delivered ^oats  at  the  contract  price. 

4.  IMPLIED  AGBEEMENT  FBOM  ACTION  IN  BELIANCE  ON  BEPBESENTA- 
TIONS — MEASITBE  OF  BELIEF. — Where  under  the  above  circum- 
stances the  contractor  goes  out  into  the  market  and  buys  oats  in  reli- 
ance on  the  Government's  representations  that  it  would  take  them  as  if 
under  the  expired  contract,  and  the  Government  refuses  to  do  so,  an 
implied  agreement  within  the  act  of  March  2,  1919,  arises  whereby  the 
Government  is  obligated  to  reimburse  the  contractor  for  the  loss  he  has 
suffered  because  of  having  acted  in  reliance  on  the  Government's  rep- 
resentations. The  measure  of  relief  in  such  a  case  is  the  difference  be- 
tween the  price  paid  for  the  oats  and  the  price  at  which  they  were  sold 
when  the  contractor  learned  of  the  Government's  final  decision  not  to 
take  them. 

0.  CLAIM  AND  DECISION.^This  is  a  claim  for  f  153,143.66  under  the  act  of 
March  2,  1919,  for  loss  resulting  from  transactions  between  the  con- 
tractor and  the  Government  after  the  termination  of  a  formal  contract 
for  the  sale  and  delivery  of  oats  to  the  Government.  Held,  claimant 
is  entitled  to  be  reimbursed  for  the  loss  he  has  suffered  by  reason  of 
such  transactions. 

Mr.  Harding  writing  the  opinion  of  the  Board. 
50 
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lliis  case  comes  to  us  under  General  Orders,  No.  103,  War  Depart- 
ment, 1918,  but  will  be  treated  as  though  coming  to  us  under  the 
act  of  March  2, 1919,  under  the  following  circumstances: 

FINDINGS   OF   FACT. 

1.  Charles  Schaefer  &  Son  are  a  copartnership  of  Brooklyn,  N.  Y., 
and  they  are  the  claimants  here  making  a  claim  of  $153,143.66  on. 
account  of  the  cancellation  of  a  contract  entered  into  with  the  Gov- 
ernment by  which  the  claimants  were  to  furnish  to  the  Government 
at  Camp  Devens,  Ayer,  Mass.,  26,019,090  pounds  of  oats,  a  part  of 
which  oats  the  Government  declined  to  take.  On  August  14,  1917, 
Charles  Schaefer  &  Son,  the  claimants,  entered  into  a  formal  written 
contract  with  Capt.  Julian  Codman,  United  States  Reserves,  an 
officer  acting  under  the  authority,  direction  or  instruction  of  th6 
Secretary  of  War,  by  which  the  claimants,  Charles  Schaefer  &  Son, 
agreed  to  deliver  to  the  United  States  Army  Cantonment  at  Camp 
Devens,  Ayer,  Mass.,  between  August  14,  1917,  and  June  30,  1918, 
26,019,090  pounds  of  white  oats,  at  $2.9575  per  100  pounds,  delivered 
in  carload  lots;  deliveries  to  be  made  f.  o.  b.  at  Camp  Devens  in 
carload  lots  as  required.  One  provision  necessary  for  consideration 
which  appears  in  this  contract  is  as  follows : 

"  2.  It  is  mutually  agreed  and  understood  between  the  said  par- 
ties that  the  separate  quantities  of  supplies  to  be  delivered  under 
this  contract  may  be  increased  or  decreased  at  the  option  of  the  United 
States,  at  any  time  or  times  during  the  continuance  of  the  contract, 
not  exceeding  the  percentages  thereof  indicated  in  the  circular  to 
bidders  hereto  attached;  and  further,  if  during  the  period  of  the 
contract  the  troops  or  garrison  be  withdrawn,  in  whole  or  in  part, 
from  the  post  or  station,  the  number  of  animals  thereat  reduced,  an 
electric  light  plant  installed  thereat,  or  other  radical  change  in  the 
service  be  made,  on  account  of  which  the  supplies,  or  any  portion 
thereof,  will  not  be  required,  quantities  to  be  delivered  under  this 
contract  may  be  modified  accordingly.    In  case  of  change  in  the 
quantity  required,  by  increase  or  decrease,  notice  in  writing  of  such 
diange  will  be  served  upon  the  contractor  by  the  contracting  officer." 

The  contract  also  provided  that  in  the  event  of  the  contractor 
not  furnishing  the  oats  in  accordance  with  the  terms  of  the  written 
contract  as  and  when  required,  the  Government  might  go  out  and 
buy  oats  in  the  open  market  and  charge  the  difference  between  the 
contract  price  and  the  price  paid  against  the  contractors,  Charles 
Schaefer  &  Son. 

2.  During  the  early  part  of  the  year  1918,  on  account  of  conges- 
tion of  the  railroads,  they  were  not  able  to  deliver  shipments  of  oats 
offered  by  Charles  Schaefer  &  Son  in  part  performance  of  this  con- 
tract, and  the  Government  thereupon  went  out  in  the  open  market 
and  bought  a  quantity  of  oats  which  it  subsequently  charged  against 
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the  contractors;  but  in  the  end,  recognizing  the  fact  that  the  railroads 
were  at  that  time  a  Government  instrumentality  and  not  able  to 
accept  the  shipments,  remitted  the  charge  to  the  claimants  so  that 
the  contract  stood  the  same  as  though  no  charge  against  them  had 
been  made.  The  claimants,  in  their  papers  filed  in  this  case,  treat 
the  whole  amount  of  oats  that  were  to  be  delivered  by  them  under 
the  contract  as  though  the  contract  read  26,010,000  pounds  instead 
of  26,019,090  pounds,  as  the  contract  reads,  and  this  will  account 
for  some  of  the  discrepancies  between  the  claimants'  figures  and 
those  made  up  by  the  Government.  For  convenience  and  inasmuch 
as  the  claimants  base  their  claim  on  the  smaller  amount,  we  shall 
use  the  claimants'  figures. 

Prior  to  and  including  June  13, 1918,  the  claimants  had  delivered 
to  the  Government,  or  placed  in  transportation  for  the  Government, 
on  the  contract,  19,901,177  pounds  of  oats,  and  have  been  paid  for 
same  at  the  contract  price,  leaving  to  be  delivered  thereon  6,108,823 
pounds  on  that  date  and  also  on  June  30,  1918,  the  date  the  con- 
tract terminated  by  lapse  of  time. 

8.  On  June  12,  1918,  a  telegram  was  sent  from  the  camp  quarter- 
master, Camp  Devens,  Mass.,  to  Chas.  Schaefer  &  Son,  304  Meserole 
Street,  Brooklyn,  N.  Y.,  as  follows : 

June  12,  1918. 

[Camp  Quartermaster,  Camp  Deyens,  Mass.    Chas.  B.  Schaefer  &  Son,  804  Meserole  St, 

Brooklyn,  N.  Y.    Contract  on  oats.] 

1.  Information  is  furnished  that  you  are  granted  an  extension 
until  September  30,  1918,  to  complete  delivery  of  oats  purchased 
under  contract  made  with  the  Northeastern  Department  on  August 
14, 1917. 

J.  R.  MnSGRAVE. 

Lt.  Col,,  Q.  M.  C,  N.  A. 

It  appears,  in  fact,  that  the  extension  granted  to  September  30, 
1918,  was  unlawful,  for  the  reason  that  a  contracting  officer  can  not 
extend  the  time  of  a  written  contract  except  upon  express  authority 
from  the  Quartermaster  General,  Quartermaster  Manual  1011 
(authority  to  grant  extensions,  section  1011,  rests  with  the  Director  of 
Purchase  since  the  organization  of  the  Purchase,  Storage  and 
Traffic  Division,  General  Staff).  The  written  contract,  therefore, 
appears  to  have  terminated  by  lapse  of  time  and  not  to  have  been 
lawfully  extended  and  therefore  to  have  been  terminated  alto- 
gether on  June  30,  1918.  The  claimant  so  treated  it,  and  their  wit- 
ness testified  at  the  hearing  on  December  10,  1919,  that  claimants  did 
not  regard  the  extension  as  effective  and  that  immediately  after 
June  30, 1918,  they  sold  out  all  of  the  oats  held  for  the  Government 
or  account  of  this  contract. 
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4.  Afterwards,  however,  both  parties  treated  the  contract  as  though 
the  extension  was  valid,  and  between  July  11,  1918,  and  August  21, 
1918,  the  claimants  shipped  upon  Government  orders  to  Camp 
Devens,  Ayer,  Mass.,  930,077  pounds  of  oats,  purporting  to  ship  them 
on  account  of  the  contracts,  and  they  were  ultimately  accepted  by 
the  Government  and  paid  for  at  the  contract  price.  This  left  a 
deficiency  on  the  entire  amount  contracted  for  of  5,178,746  pounds. 

5.  On  October  9,  1918,  Maj.  George  M.  Schumacher,  Q,  M.  C,  at 
Camp  Devens,  wrote  the  claimants  as  follows : 

^This  camp  has  on  hand  an  ample  supply  of  oats  to  last  five 
months  at  the  present  rate  of  consumption,  and  we  will  not  be  in  a 
position  to  receive  any  more  oats  before  February  or  March,  1919,  at 
the  earliest" 

On  November  20,  1918,  Capt.  H.  B.  Parker,  Q.  M.  C,  property 
officer,  by  Capt.  Charles  Smith,  Q.  M.  C,  at  Camp  Devens,  wrote 
to  claimants : 

^  It  has  been  decided  that  the  balance  due  on  your  contract  will  be 
accepted  by  the  Zone  Supply  Officer,  Boston,  Mass.  You  are  directed 
to  wait  for  his  instructions  before  making  any  shipments.  This 
camp  being  unable  to  use  these  oats,  you  will  be  instructed  by  him 
when  and  where  to  make  shipments.'' 

On  December  6, 1918,  2d  Lieut.  Carl  A.  Smith,  Q.  M.  C,  Boston, 
Mass.,  wrote  claimants : 

"  With  reference  to  jonr  letter,  dated  December  4,  1918,  you  are 
herewith  directed  to  ship  the  undelivered  balance  on  your  contract 
direct  to  Camp  Devens. 

"  It  would  be  advisable  to  so  time  your  shipments  that  their  arrival 
at  Camp  Devens  will  not  overtax  their  facilities  for  handling. 

"  You  will  precede  each  shipment  with  a  notice  advising  of  your 
action  in  order  that  the  shipments  may  be  anticipated  and  proper 
preparation  made  to  receive  them." 

On  December  18,  1918,  the  following  telegram  was  sent  to 
claimants: 

"Instructions  contained  in  first  paragraph  of  letter  from  this 
ofiice,  dated  December  sixth,  nineteen  eighteen,  directing  you  to  ship 
undelivered  balance  on  your  contract  to  Camp  Devens,  are  hereby 
canceled.  Make  no  shipment  oats  to  Camp  Devens  until  you  receive 
further  instructions  from  this  office." 

6.  January  17, 1919,  Capt.  H.  B.  Parker,  Q.  M.  C,  Camp  Devens, 
by  Capt.  Charles  Smith,  Q.  M.  C,  wrote  claimants  as  follows : 

"  You  are  informed  that  the  office  of  the  Director  of  Purchase  and 
Storage  has  decided  that  it  will  not  authorize  the  acceptance  of  the 
undelivered  balance  of  oats  on  your  contract  with  the  Govern- 
ment   ♦     ♦    •'' 
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DECISION. 

1.  It  appears  from  the  above  recited  facts  that  the  written  contract 
for  furnishing  the  oats  in  question  expired  by  lapse  of  time  on  June 
30,  1918,  and  that  it  was  beyond  the  power  of  the  officer  who  at- 
tempted to  extend  the  time  to  do  so.  But  the  officers  who  repre- 
sented the  Government  in  this  transaction  were  contracting  officers 
and  had  authority  to  purchase  the  oats,  and  hence  all  the  trans- 
actions which  took  place  after  the  expiration  of  the  written  contract 
constitute  a  new  contract  for  the  purchase  of  oats,  but  not  at  a 
fixed  price.  The  930,077  pounds  of  oats  shipped  to  the  Government 
in  July  and  August  might  have  been  treated  in  this  maimer  if  the 
Government  through  its  contracting  officers  had  seen  fit  to  do  so;  but 
it  accepted  the  oats  and  paid  for  them  at  the  contract  price  of 
$2.9575,  and  this  leaves  us  only  to  deal  with  the  5,178,746  pounds 
of  oats  which  the  Government  agreed  to  take  and  did  not  do  so. 
The  claimants'  witness  testified  that  immediately  upon  shipping  the 
oats  in  July  and  August,  and  receiving  encouragement  to  do  so 
from  the  Government,  they  purchased  that  amount  of  oats  and  held 
them  on  account  of  the  Government  until  they  were  finally  notified 
in  January,  1919,  that  no  more  oats  would  be  accepted  by  the 
Government. 

2.  There  seems  from  the  statement  of  facts  above  outlined  that 
the  claimants  had  abundant  reason  to  believe  that  the  Government 
would  take  the  oats  and  that  it  would  pay  for  them  at  the  contract 
price.  But  the  contract  being  out  of  existence  and  serving  no  pur- 
pose here  except  to  fix  the  amount  of  oats  still  undelivered  referred 
to  in  the  correspondence,  the  price  named  therein  can  not  govern, 
and  the  claimants  are  entitled  only  to  such  amount  as  they  may  have 
lost  on  account  of  the  purchase  and  sale  of  5,178,746  pounds  of  oats. 
The  claimants  express  their  willingness  to  measure  their  loss  by  the 
difference  between  the  average  purchasing  price  in  August,  1918, 
when  they  claim  to  have  purchased  the  oats,  and  the  average  selling 
price  in  the  open  market  from  January  20  to  February  5,  1919,  the 
time  when  they  claim  to  have  closed  out  the  oats  so  purchased.  This 
adjustment  of  the  matter  would  save  the  contractor  from  loss  and 
would  cost  the  Government  very  much  less  money  than  if  settled 
upon  the  basis  of  the  difference  between  the  purchase  price  and  the 
so-called  contract  price. 

3.  It  }fi  pressed  upon  us  on  behalf  of  the  Government  that  the 
Government  should  not  be  held  liable,  because  in  item  2  in  the 
formal  contract  (item  1,  Findings  of  Fact)  it  is  provided  that  the 
United  States  might  at  any  time,  at  its  option,  during  the  continu- 
ance of  the  contract,  reduce  the  amount  of  oats  to  be  furnished  under 
the  contract  by  a  percentage  not  exceeding  the  amount  indicated  in 
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the  circular  to  bidders,  which  seems  to  have  been  20  per  cent.  The 
point  is  untenable.  The  Government  no  doubt  could  have  indicated 
in  writing  to  the  contractor  on  or  before  June  30,  1918,  that  the 
amount  of  oats  to  be  received  under  the  contract  was  to  be  reduced 
by  20  per  cent,  in  which  event  the  whole  amount  of  oats  undelivered 
would  have  been  taken  care  of.  But  the  Government  did  not  do  so ; 
it  evidently  wanted  the  oats  and  took  the  ordinary  and  reasonable 
steps  to  obtain  them.  The  written  contract  having  expired  as  to  the 
claimants,  it  has  also  expired  as  to  the  Government,  and  no  action 
can  now  be  taken  by  either  party  under  it. 

4.  We  hold  that  the  above  state  of  facts  constitutes  a  contract 
between  the  claimants  and  the  Government,  to  be  settled  by  applying 
the  principles  of  the  act  of  March  2,  1919,  and  that  the  claimants 
should  be  allowed  a  recovery,  but  not  greater  than  the  amount 
claimed  by  them,  which  in  their  testimony  they  place  at  12  cents  per 
bushel  on  161,833  plus  bushels,  or  5,178,746  pounds  at  32  pounds  to 
the  bushel.  The  amount  of  oats  not  received  by  the  Government  and 
the  di£Perence  between  the  purchase  and  the  sale  price  should  be 
definitely  ascertained. 

DISPOSmON. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  appropriate  action. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Huidekoper  concurring. 
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be  known  as  the  Knight  Manufacturing  Co.  That  company  has 
never  been  incorporated.  If  it  be  assumed  that  E.  V.  Knight  makes 
this  claim,  as  E.  V.  Knight  and  his  associates  trading  as  the  Knight 
Manufacturing  Co.,  then  this  Board  may  take  cognizance  of  the 
claim  as  such. 

DECISION. 

1.  The  evidence  in  this  case  is  practically  compelling  that  there 
was  no  meeting  of  minds  on  any  definite  and  final  agreement,  and 
that  the  dealings  between  Mr.  Knight  and  the  representatives  of  the 
Government  never  passed  the  stage  of  negotiations  preliminary  to 
the  reaching  of  an  agreement.  It  is  too  clear  to  admit  of  question 
that  the  proposal  contained  in  Mr.  Knight's  written  offer  of  October 
23  was  not  accepted  by  Lieut.  Col.  Fairchild  or  anyone  else.  That 
offer,  as  it  stands,  can  not  be  made  the  basis  of  the  existence  of  any 
contractual  relations,  as  it  was  never  accepted  by  the  Government. 

2.  These  remarks  are  equally  applicable  to  any  alleged  oral  agree- 
ment claimed  to  have  been  made  on  October  26  between  Lieut.  Col. 
Fairchild  and  Mr.  Knight.  From  a  careful  review  of  the  whole 
record  it  is  clear  that  no  oral  agreement  was  made.  The  written 
proposal  was  discussed  item  by  item;  many  of  them  definitely  re- 
jected; some  of  them  tentatively  accepted  for  the  purpose  of  further 
negotiation,  and  some  accepted  with  modifications  for  the  same  pur- 
pose. 

Mr.  Knight  was  told  by  Lieut.  Col.  Fairchild  that  all  he  could 
do  was  to  recommend.  His  letter  of  October  26  corroborates  this 
testimony.  Mr.  Knight  had  been  told  the  same  thing  before  by 
Lieut.  Col.  Fairchild's  predecessor,  Maj.  Wilmer.  He  must,  there- 
fore, be  presumed  to  have  known  that  Lieut.  Col.  Fairchild  could 
recommend  only. 

Also  Lieut.  Col.  Fairchild  testified  that  he  told  Mr.  Knight  he 
would  prepare  a  procurement  request  containing  the  points  discussed, 
and  send  it  to  Mr.  Knight  for  his  approval,  suggestions,  or  correc- 
tions. This,  of  itself,  shows  there  had  been  no  final  meeting  of  the 
minds.  In  the  letter  of  October  26,  which  Mr.  Knight  received 
without  objection  from  Lieut.  Col.  Fairchild,  it  is  stated: 

"  The  terms  negotiated  between  us  will  shortly  be  put  in  the  form 
of  a  tentative  agreement  and  pass  through  regular  channels  for 
approval." 

Why  the  use  of  the  phase  "  tentative  agreement "  if  a  final  agree- 
ment had  been  reached?  The  letter  of  October  26  was  not  an  ac- 
ceptance of  Mr.  Knight's  proposal.  On  the  contrary,  it  indicates 
clearly  that  the  terms  of  the  proposal,  as  modified  by  the  negotiations 
just  conducted,  are  to  be  "  put  in  the  form  of  a  tentative  agreement " 
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and  submitted  to  the  Board  of  Eeview  for  approval  or  rejection.  It 
is  obvious  that  there  was  no  agreement  or  final  meeting  of  the  minds, 
which  Mr.  Knight  well  knew.  These  facts  were  so  clearly  and 
definitely  revealed  by  the  testimony  of  Lieut.  Col.  Fairchild,  as  well 
as  the  admissions  of  Mr.  Knight,  that  the  conclusion  is  obvious  that 
there  was  no  oral  agreement  entered  into  between  Lieut.  Col.  Fair- 
child  and  Mr.  Knight  on  October  26,  or  at  any  other  time. 

3.  Aft^r  the  Plant  Section  had,  on  October  31,  recommended  that 
New  Albany,  Ind.,  be  selected  as  a  site  for  a  pyrotechnic  plant,  it 
requested  that  engineers  be  sent  to  New  Albany  to  begin  work.  The 
request  was  favorably  acted  on  by  the  Construction  Division  and 
engineers  were  directed  to  leave  Washington  on  November  8,  but 
did  not  do  so  as  the  order  was  cancelled.  The  claimant  lays  great 
stress  upon  this  incident  and  contends  that  it  shows  acceptance  and 
ratification  of  Mr.  Knight's  proposal. 

We  do  not  see  it  in  this  light,  and  do  not  find  that  the  action  taken 
by  the  Plant  Section  is  proof  of  the  acceptance  of  the  proposal  when 
such  acceptance  had,  in  fact,  not  been  made  by  the  proper  branch  of 
the  Government.  If  the  Plant  Section  hoped  that  its  recommenda- 
tion would  be  favorably  acted  upon  by  the  Procurement  Division 
and  the  Board  of  Eeview,  it  may  have  been  justified  in  anticipating 
favorable  action  on  its  recommendation,  and  of  using  its  best  en- 
deavors to  hasten  obtaining  the  results  sought.  But  the  Plant  Sec- 
tion did  not  make  a  contract,  and  its  recommendation  was  held  up 
and  finally  disapproved.  The'  engineers  were  not  sent  to  New 
Albany.  The  incident  only  goes  to  show  that  the  Plant  Section  was 
overzealous  in  acting  in  anticipiation  of  favorable  action  on  its 
recommendation,  and  that  there  was  a  lack  of  coordination  between 
it  and  the  contracting  branch  of  the  department.  It  does  not  estab- 
lish the  existence  of  an  agreement  or  contract  with  the  Knight  Manu- 
facturing Co. 

4.  We  therefore  conclude  that  no  contractual  relations  are  shown 
in  this  case  to  have  existed  which  can  be  made  the  basis  of  liability 
on  the  part  of  the  Government  for  its  not  erecting  a  pyrotechnic 
plant  at  New  Albany,  Ind.,  and  that  therefore  neither  the  claimant 
nor  Mr.  E.  V.  Knight  is  entitled  to  any  damages  under  the  alleged 
agreement,  which  never  had  any  existence  in  fact. 

6.  Mr.  Knight  has  made  a  personal  claim  within  this  case  for 
$1,200  on  account  of  traveling  and  incidental  expenses  from  Septem- 
ber 20  to  November  12,  1918.  Although  such  items  of  expense  are 
filed  by  the  claimant,  the  Knight  Manufacturing  Co.,  that  company 
was  never  incoi'porated,  and  the  claim  can  only  be  considered  on  tiie 
theory  that  the  Knight  Manufacturing  Co.  is  a  voluntary  association 
trading  for  the  benefit  of  E.  V.  Knight. 
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6.  On  behalf  of  the  claimant  it  is  contended  that  the  traveling  and 
incidental  expenses  involved  in  the  claim  for  $1^00  were  expenses 
incurred  at  the  request  of  Maj.  K!nabe,  Plant  Section,  Ordnance  De- 
partment. The  Government  attorney,  however,  contends  that  they 
were  purely  personal  expenses  of  Mr.  Knight  incident  to  the  pre- 
liminary negotiations  for  a  Government  contract  which  he  never 
obtained,  and  hence  no  allowance  should  be  made.  Each  of  these 
contentions  are  correct  to  a  certain  measure. 

Mr.  Knight  testified  that  on  September  18  Maj.  Knabe  requested 
him  to  come  to  Washington  for  a  conference,  at  which  he  was  told 
that  if  he  and  his  associates  were  in  a  position  to  negotiate  with  the 
department,  he  should  set  forth  his  proposition  in  writing  at  the 
earliest  date  possible.  Arrangements  were  then  made  for  him  to 
visit  some  pyrotechnic  plants,  in  company  with  engineers,  as  a  result 
of  which  he  traveled  as  far  north  as  Boston  and  returned  on  October 
1,  when  he  submitted  his  first  proposal,  which  was  flatly  and  finally 
rejected  by  Maj.  Wilmer.  Mr.  Knight  then  returned  to  New  Albany 
on  October  5. 

The  trip  which  Mr.  Knight  took  to  Boston  was  to  familiarize  him- 
self with  the  manufacture  of  pyrotechnics,  so  as  to  enable  him  to  make 
the  proposal  which  he  did  make  and  which  was  flatly  rejected. 

Thereafter  Mr.  Knight  voluntarily  made  two  round  trips  be- 
tween New  Albany  and  Washington  from  October  9  to  November  12. 
The  purpose  of  these  trips  was  to  obtain  a  contract  from  the  Govern- 
ment through  which  he  would  obtain  large  profits,  and  one  of  the 
trips  was  made  after  he  was  advised  that  no  further  steps  would  be 
taken  in  reference  to  the  proposed  new  pyrotechnic  plants. 

7.  The  nearest  thing  we  find  in  the  record  which  could  be  con- 
strued as  a  basis  of  imposing  liability  on  the  Government  for  these 
traveling  expenses  is  found  in  the  testimony  of  Maj.  Knabe  when  he 
said  he  gave  Mr.  Knight  the  "indication  that  he  would  be  reim- 
bursed "  for  his  expenses  if  he  did  not  get  a  contract.  But  when 
Maj.  Knabe  was  asked  whether  he  had  an  understanding  with  Mr. 
Knight  about  being  paid  for  his  services,  Maj.  Knabe  answered  that 
he  had  no  such  understanding,  and  that  it  was  expected  that  Mr. 
Knight  would  be  reimbursed  out  of  the  profits  on  the  contract. 

The  proof  in  this  record  falls  far  short  of  establishing  the  exist- 
ence of  any  agreement  whereby  the  claimant  should  have  reimburse- 
ment from  the  Government  for  the  traveling  and  incidental  expenses 
of  Mr.  Knight  for  which  claim  is  made. 

Nor  is  it  shown  that  the  Government  ever  requested  the  claimant  to 
take  any  trips  except  the  first  trip  to  Washington  on  September  20, 
which  was  for  the  purpose  of  having  Mr.  Knight  make  a  proposal. 
The  trip  he  made  to  Boston  was  for  the  purpose  of  gathering  infor- 
mation and  data  so  that  he  could  make  a  proposal  whereby  he  hoped 
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to  obtain  a  contract,  through  which  he  should  reap  profits  which 
were  considered  by  Maj.  Wihner  all  out  of  proportion  to  the  services 
to  be  rendered.  Under  such  circumstances  there  would  be  no  liabil- 
ity between  individuals  for  expenses  incident  to  making  a  proposal 
which  is  not  accepted.  There  is  no  difference  when  the  proposal  is 
made  to  the  Government. 

8.  In  its  petition  the  claimant  asserts  that  the  written  proposal  of 
October  2S  and  the  acceptance  by  letter  of  October  26  signed  by  Lieut. 
Col.  Fairchild  constitutes  the  agreement  whereby  the  claimant  is  now 
entitled  to  recover.  It  is  shown  by  the  testimony  that  no  such  agree- 
ment was  made.  An  allowance  of  the  claim  for  traveling  or  other 
expenses  can  not,  therefore,  be  based  on  that  alleged  agreement.  It 
further  appears  that  these  traveling  expenses  were  purely  personal 
expenses  in  an  endeavor  to  secure  a  contract  whereby  he  expected  to 
obtain  large  profits.  He  never  did  obtain  such  a  contract.  For 
expenses  incident  to  preliminary  negotiations  not  ripening  into  a 
contract,  the  Government  is  not  liable.  To  allow  such  a  claim  is  not 
authorized  by  the  act  of  March  2, 1919,  because  it  is  not  founded  on 
the  existence  of  contractual  relations.  No  promise  to  pay  for  these 
expenses  can  be  implied  from  the  mere  fact  that  the  Government 
requested  Mr.  Knight  to  submit  a  proposal,  which,  in  fact,  never 
ripened  into  a  contract. 

9.  For  the  reasons  stated,  the  relief  prayed  for  is  denied. 
Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  2315. 

In  re  CLAIM  OF  WILLIAM  M.  CRANE  CO. 

1.  FACILITIES— ORAL      AGREEMENT      FOLLOWED      BY      PROCUREMENT 

ORDERS. — Where  claimant  was  requested  to  install  special  machinery 
for  experimental  work  in  connection  with  gas  shell  under  an  oral 
agrreement  that  it  was  to  be  paid  actual  cost  plus  15  per  cent  and,  after 
such  installation,  accepted  procurement  orders  for  shell  at  cost  plus 
15  per  cent,  which  orders  (by  reference  to  a  certain  circular)  limited 
'<  cost "  to  expenses  for  labor  and  materials,  claimant  is  nevertheless 
entitled  under  the  act  of  March  2..  1919,  to  be  paid  for  the  special  ma- 
chinery in  accordance  with  the  agreement  in  force  at  the  time  the 
machinery  was  installed. 

2.  MISTAKE — RE-FORMATION — MERGER. — Tinder  the   above   circumstances 

the  procurement  orders  did  not  embody  the  true  intention  of  the  parties 
to  the  contract,  and  did  not  constitute  a  complete  statement  of  the  con- 
tract. Hence  there  was  no  merger  of  the  original  oral  agreement,  and 
the  procurement  orders  should  be  re-formed  for  mutual  mistake. 

3.  "DEFINITION  OF  COST."— The  "Definition  of  Cost"  pertaining  to  Ord- 

nance contracts,  issued  June  27,  1917,  was  not  intended  as  a  limitation 
of  cost  where  there  was  an  express  agreement  on  the  subject. 

4.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  oral  agreement  relating  to  experimental  work  in  connection  with  the 
manufacture  of  gas  shell.    Held,  claimant  is  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  the  Secretary  of  War,  but 
the  claim  amounts  practically  to  an  appeal  from  a  decision  of  the 
New  York  District  Ordnance  Claims  Board. 

The  claim  is  for  the  cost  of  special  machinery  installed  by  claim- 
ant for  the  purpose  of  experimental  work  on  four  lots  of  gas  shells 
for  the  Ordnance  Department  under  alleged  instructions  from  the 
Engineering  Division  of  the  Ordnance  Department,  confirmed  sub- 
sequsntly  by  procurement  orders. 

A  hearing  of  the  claim  was  held  February  12,  1920. 

STATEMENT  OP  PACTS. 

1.  Claimant  is  a  manufacturer  of  stoves,  with  a  foundry  equipped 
for  ordinary  commercial  work. 

2.  On  or  about  August  21,  1918,  claimant's  vice  president,  Mr.  W. 
K.  PiercA.  had  an  interview  at  Washington  with  Maj.  William  P. 
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Hensley,  of  the  Trench  Warfare  Section,  Engineering  Division, 
Ordnance  Department,  at  which  Maj.  Hensley  requested  claimant  to 
undertake  some  experimental  work  on  four  types  of  gas  shell  for 
trench  mortars,  which  the  Engineering  Division  was  anxious  to  have 
produced  in  quantity  to  be  used  in  connection  with  Livens  trench 
mortars  which  were  already  on  hand.  Claimant  pointed  out  to 
Maj.  Hensley  that  its  foundry  was  not  equipped  to  undertake  this 
work  without  the  addition  of  certain  additional  special  machinery. 
Maj.  Hensley  asked  claimant  to  undertake  the  work  and  to  buy  such 
special  facilities  as  in  its  judgment  would  be  necessary  to  do  the  work, 
and  told  claimant  that  the  Engineering  Division  would  assist  it  to 
obtain  such  machinery  and  facilities  as  claimant  was  unable  to  obtain 
on  the  market.  Claimant  agreed  to  do  the  work,  and  it  was  also 
agreed  between  claimant  and  Maj.  Hensley  that  claimant  was  to 
be  paid  for  this  experimental  work  Ihe  cost  to  claimant  of  such 
work  plus  a  profit  of  15  per  cent  on  the  amount  of  such  cost. 

3.  Pursuant  to  and  to  carry  out  this  agreement,  claimant  before 
November  12, 1918,  purchased  the  special  machinery  involved  in  this 
claim  at  a  cost  of  $4,219.35,  which  entered  into  the  necessary  expense 
of  doing  the  work. 

4.  The  agreement  was  suspended  December  14,  1918,  in  response 
to  notification  from  the  Government. 

5.  Subsequent  to  buying  the  machinery,  claimant  was  issued  four 
procurement  orders  to  cover  the  experimental  shells  to  be  made  by 
it,  each  order  relating  to  one  of  the  four  varieties  of  shell.  These 
orders  were  dated,  respectively,  October  4,  1918,  November  12,  1918, 
November  26,  1918,  and  December  19,  1918.  These  orders  all  stated 
the  price  to  be  "  actual  cost  (determined  in  accordance  with  '  Defini- 
tion of  costs  pertaining  to  the  contracts '  issued  by  the  office  of  the 
Chief  of  Ordnance,  War  Department,  June  27,  1917)  plus  a  profit 
of  15  per  cent."  These  purchase  orders  were  all  accepted  in  writing 
bv  the  claimant. 

6.  Claimant  presented  to  the  New  York  District  Ordnance  Claims 
Board  its  claim  covering  the  expenses  incurred  by  it  in  carrying  out 
its  agreement  and  has  been  allowed  its  expenses  for  labor  and  mate- 
rials. The  board,  however,  declined  to  allow  anything  for  this 
special  machinery,  on  the  ground  that  it  was  not  a  proper  item  of 
cost  in  accordance  with  the  definition  of  cost  as  contained  in  the 
circular  referred  to  in  the  procurement  orders. 

7.  Claim  is  now  brought  before  this  Board  for  the  value  of  said 
machinery,  on  the  ground  that  the  cost  of  said  machinery  was  covered 
by  claimant's  contract  as  originally  made. 
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DECISION. 

1.  It  was  develojJed  by  the  testimony  produced  at  the  hearing  that 
claimant's  agreement  with  Maj.  Hensley  was  to  the  effect  that  claim- 
ant was  to  undertake  certain  experimental  work  for  which  it  was 
understood  claimant's  plant  was  not  at  the  time  equipped  and  which 
would  require  the  installation  of  certain  special  machinery.  That 
Maj.  Hensley  authorized  claimant  to  purchase  such  machinery  as  in 
its  judgment  was  suitable  for  performing  this  work,  and  agreed  that 
claimant  was  to  be  paid  the  actual  cost  to  claimant  of  performing 
the  experimental  work  and  producing  sample  shells  with  a  view  to 
future  quantity  production,  plus  15  per  cent  of  this  cost. 

2.  It  further  appeared  from  the  evidence  that  this  agreement 
contemplated  the  payment  to  claimant  of  the  total  actual  disburse- 
ments made  by  it  for  the  above  purpose,  and  in  no  way  contemplated 
restricting  claimant  to  any  cost  as  defined  by  department  regulations. 

3.  It  was  further  shown  that  claimant,  in  reliance  on  this  agree- 
ment, purchased  the  machinerj'^  for  which  claim  is  made  in  the  exer- 
cise of  its  best  judgment  and  at  what  appear  to  have  been  reason- 
able prices.  That  the  machinery  was  suitable  for  the  purpose  of  the 
work  and  constituted  a  legitimate  item  of  disbursement  in  connec- 
tion therewith  was  contemplated  by  all  parties  at  the  time  of  mak- 
ing the  agreement,  and  was  all  bought  or  contracted  for  before  the 
issuance  of  the  procurement  orders. 

4.  It  appears  that  after  making  the  foregoing  agi'eement,  the 
Engineering  Division  reported  to  the  Procurement  Division  that  it 
had  made  with  claimant  a  "  cost  plus  15  per  cent  contract."  In 
reliance  on  this  report  the  Procurement  Division  inserted  in  the 
procurement  orders  a  definition  of  cost  in  accordance  with  its  own 
circular  of  June  27, 1918,  but  this  was  done  under  a  misapprehension 
as  to  the  actual  terms  of  the  agreement  with  claimant,  and  the 
words  were  inserted  as  a  result  of  this  departmental  mistake.  The 
procurement  orders  therefore  did  not  in  this  respect  express  the 
actual  agreement.  There  is  nothing  to  show  that  claimant  knew  of 
the  existence  of  the  circular  in  question  before  it  received  the  pro- 
curement orders,  or  that  in  accepting  the  orders  it  thought  they  af- 
fected in  any  way  its  oral  agreement  or  that  it  intended  to  accept 
them  as  a  modification  thereof.  Moreover,  the  orders  did  not  reach 
claimant  until  after  it  had  incurred  its  obligations  as  previously 
orally  authorized.  It  appears  that  claimant  relied  on  its  oral  agree- 
ment and  regarded  the  procurement  orders  as  merely  a  formal  con- 
firmation required  as  a  matter  of  department  routine.  It  appears 
further  from  the  evidence  that  the  object  of  the  definition  of  cost  in 
the  circular  was  to  limit  expenditures  by  a  contractor  under  a  cost 
plus  contract  where  no  limit  of  cost  was  fixed  by  the  contract  itself. 
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but  was  not  intended  to  define  cost  in  a  case  where  the  cost  allowed 
had  been  actually  agreed  on  as  in  this  instance. 

5.  In  view  of  the  foregoing,  it  appears  that  claimant  had  a  valid 
informal  agreement  under  the  act  of  March  2,  1919,  with  the  Ord- 
nance Department  on  the  faith  of  which  it  incurred  disbursements 
and  obligations  prior  to  November  12,  1918,  and  that  in  view  of 
the  circumstances  under  which  the  procurement  orders  were  issued 
and  accepted,  they  should  not  be  held  to  embody  and  express  the  real 
agreement  between  the  parties.  Claimant,  therefore,  should  not 
be  bound  by  the  terms  of  the  circular  of  June  27,  1918,  but  an 
adjustment  of  claimant's  agreement  should  be  made  under  the  act 
of  March  2,  1919,  in  accordance  with  the  supply  circular  properly 
applicable. 

DISPOSITION. 

1.  This  Board  will  issue  its  certificate  Form  C  and  document 
setting  forth  the  nature,  terms,  and  conditions  of  the  above  agree- 
ment between  claimant  and  the  Ordnance  Department  and  transmit 
the  same  to  the  proper  bureau  board  for  appropriate  action  in  ac- 
cordance with  this  opinion. 

Col.  Delafield  and  Maj.  Hope  concurring. 


Case  No.  174B. 

In  re  CLAIM  OF  PHILIP  CAREY  CO. 

1.  PURCHASE    OF    MATERIALS   IN    ANTICIPATION    OF    CONTRACTS—''  ON 

FAITH  OF  CONTRACT." — Where  the  manufacturer  purchases  materials 
in  anticipation  of  a  contract,  which  is  not  awarded  it  until  some  months 
thereafter,  the  materials  so  purchased  can  not  be  said  to  have  been 
purchased  upon  the  faith  of  any  agreement  entered  into  with  any  officer 
of  the  Government  within  tAe  meaning  of  the  act  of  March  2,  1919. 

2.  JURISDICTIONAL  REQUIREMENTS  OF  THE  ACT  OF  MARCH  2,   1919.— 

Where  the  contractor  does  nothing  by  way  of  performance  of  an  infor- 
mal contract,  and  does  not  incur  any  obligations  or  make  expenditures 
on  the  faith  of  same  before  November  12,  1918,  the  Secretary  of  War 
has  no  authority  to  adjust  under  the  act  of  March  2,  1919. 

3.  CLAIM  AND  DECISION. — Appeal  from  a  decision  of  the  Claims  Board,  Di- 

rector of  Purchase,  under  act  of  March  2,  1919,  for  expense  incurred 
in  the  purchase  of  pyrex  asbestos  sets.  Held,  no  agreement  within  the 
act  of  March  2,  1919. 

Lieut.  Col.  CaiTuth  writing  the  opinion  of  the  Board, 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  United  States  Army,  on  a  claim  for  $9,135  on  an  in- 
formally executed  contract  under  circumstances  set  out  in  the  docu- 
ment issued  by  this  Board  on  September  26,  1819,  setting  forth  the 
nature,  terms,  and  conditions  of  the  agreement  in  the  matter  of  the 
claim  of  the  Philip  Carey  Co.  as  follows : 

"1,  On  or  about  October  29, 1918,  an  oral  contract  was  entered  into 
by  the  Government,  acting  by  Capt.  J.  G.  Williams,  procurement 
officer,  Hardware  &  Metals  Division,  and  Philip  Carey  Company  of 
Lockland,  Ohio,  whereby  the  Philip  Carey  Company  agreed  to  manu- 
facture 6,000  pyrex  asbestos  sets  or  liners  for  rolling  kitchens  as 
per  instructions  of  the  Budd  drawings,  and  to  deliver  the  same  at 
Lockland,  Ohio,  and  the  Government  agreed  to  pay  therefor,  f .  o.  b. 
Lockland,  Ohio,  $12.40  apiece,  or  $74,400." 

2.  The  Zone  Supply  Officer  of  Jeffersonville,  Ind.,  entered  into 
negotiations  with  the  claimant  for  the  purpose  of  reaching  an 
equitable  settlement  of  the  claim  against  the  United  States  growing 
out  of  its  agreement  as  embodied  in  Certificate  C  and  the  above 
document.    The  Zone  Supply  Officer  found  that  the  claimant  had 
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on  hand  522,000  pounds  of  asbestos  fiber  and  proposed  to  allow  it 
$9,135  for  alleged  shrinkage  in  value.  The  Claims  Board,  Director 
of  Purchose,  disapproved  the  proposed  award  for  the  reason  that 
the  entire  quantity  of  raw  material  was  purchased  in  July,  1918; 
that  no  part  of  said  material  was  purchased  on  the  faith  of  the  in- 
formal contract;  that  no  expenditures  or  obligations  were  incurred 
by  the  claimant  on  the  faith  of  said  agreement,  and  that  said  agree- 
ment has  not  been  performed  in  whole  or  in  part. 

3.  At  the  hearing  of  this  claim  Mr.  R.  B.  Crabbs,  vice  president 
of  the  claimant  company,  testified  that  on  July  15,  1918,  he  sent  a 
note  to  his  general  superintendent  stating : 

"I  had  a  telephone  conversation  to-day  with  Mr.  Schafer  (the 
Washington  representative  of  the  claimant  company),  and  he  in- 
formed me  that  he  was  going  to  secure  an  order  from  Captain  Wil- 
liams for  20,000  of  these  pyrex  asbestos  sheets,  which  are  used  for 
lining  stoves  in  rolling  kitchens." 

That  on  the  same  day  he  wrote  Mr.  Schafer : 

"  Beg  to  confirm  phone  conversation  with  you  yesterday  regarding 
asbestos  lining  order  for  20,000  stoves,  tentative  order  which  you 
received  from  Mr.  J.  G.  Williams." 

That  the  claimant  company  immediately  started  preparations  to 

equip  its  plant  with  punching  machines,  dies,  and  saws  and  provided 

room  for  executing  the  order,  and  on  July  17,  1918,  Mr.   Schafer 

wrote  him: 

"As  per  my  conversation  over  the  telephone  with  you  yesterday, 
I  have  secured  verbal  order  for  9,000  sets  of  pyrex  asbestos  insulation 
as  per  sizes  given  vou  over  the  telephone  and  confirmed  by  your 
letters  of  the  8th  and  15th." 

That  on  July  23,  1918,  an  order  for  725  tons  of  XX  asbestos  fiber, 

at  $55  a  ton,  was  placed  with  the  Asbestos  Corporation  of  Canada ; 

that  he  received  a  formal  order  from  the  Government  on  October  29, 

1918,  confirming  said  oral  order  for  9,000  sets;  that  on  October  29, 

1918,  Mr.  Schafer  wrote  him: 

"  Captain  Williams  has  just  advised  me  that  he  will  place  with  me 
an  order  for  6,000  additional  sets  pyrex  insulation  as  per  Budd  Co. 
drawings  next  Monday  or  Tuesday  and  requests  that  I  notify  you  at 
once  as  the  entire  shipments  will  be  required  within  the  20  or  25  days 
fi'om  that  date." 

Mr.  Crabbs  further  testified  that  he  did  not  mak(;  any  furtlier  pur- 
chases of  raw  materials  or  incur  any  obligations  or  expenditures 
upon  the  faith  of  the  agreement  of  October  29,  1918,  but  simply  con- 
tinued to  get  out  the  sets  called  for  in  the  9,000  order.  lie  also 
admitted  that  he  did  not  communicate  with  Capt.  Williams  as  to  the 
reasons  why  the  order  was  for  only  9,000  sets  instead  of  20,000  sets  as 
originally  contemplated. 
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4.  Mr.  J.  G.  Williams  testified  that  at  the  time  of  the  negotiations 
with  the  claimant's  representative  he  was  captain  in  charge  of  one 
of  the  sections  of  the  Hardware  and  Metals  Division,  later  known  as 
the  General  Supplies  Division;  that  his  negotiations  with  Mr.  V.  H. 
Schafer  with  respect  to  linings  for  rolling  kitchens  started  early  in 
June ;  that  in  July  the  probable  requirements  of  the  Government  were 
approximately  20,000  sets ;  that  he  negotiated  with  the  claimant  com- 
pany, through  its  representative,  Mr.  Schafer,  on  a  tentative  quantity 
of  20,000  sets;  that  on  or  about  the  1st  of  August,  1918,  he  recom- 
mended that  an  order  be  placed  with  the  claimant  company  for  9,000 
sets;  that  he  did  not  recommend  an  order  for  15,000  sets  instead  of 
9,000  sets  because  all  the  stoves  that  he  was  able  to  place  was  9,000 
and  he  did  not  want  to  order  more  asbestos  than  stoves;  that  some- 
time between  August  15  and  September  15,  1918,  he  recommended 
that  an  additional  order  for  6,000  sets  be  placed  with  claimant  com- 
pany, and  that  he  did  not  have  authority  to  place  orders,  but  simply 
to  recommend  that  orders  be  placed. 

DECISION. 

1.  From  the  foregoing  statement  of  facts  it  is  clear  that  the  nego- 
tiations conducted  in  the  latter  part  of  June  and  the  early  part  of 
July,  1918,  between  Mr.  Schafer,  claimant's  representative,  and  Capt. 
Williams,  representing  the  Government,  did  not  constitute  an  agree- 
ment within  the  purview  of  the  act  of  March  2,  1919.  The  discus- 
sions were  general  and  of  an  indefinite  nature.  The  probable  needs 
of  the  Government  were  outlined,  but  no  positive  declarations  were 
made  as  to  the  exact  quantity  of  stove  linings  that  would  be  re- 
quired. Neither  was  the  claimant  informed  definitely  that  he  would 
receive  an  order  for  20,000  of  these  stove  linings.  Later,  in  August, 
the  claimant  did  receive  an  order  for  9,000  of  these  stove  linings  and 
proceeded  to  fulfill  same.  No  protest  was  made  because  of  the  fact 
that  the  order  was  for  only  9,000  sets  of  these  linings,  which  was 
less  than  half  of  the  quantity  that  was  originally  discussed.  In  the 
meantime  the  claimant  placed  orders  for  a  sufficient  quantity  of  raw 
material  to  manufacture  20,000  sets  of  stove  linings. 

2.  The  principal  question  for  this  Board  to  determine  is  whether 
or  not  the  Claims  Board,  Office  of  Director  of  Purchases,  was  correct 
in  disapproving  the  claim  under  the  October  oral  agreement,  for  the 
reasons  as  stated  by  said  Board,  that  the  entire  quantity  of  material 
so  charged  against  the  Government  was  purchased  in  July,  1918; 
that  no  part  of  said  material  was  purchased  upon  the  faith  of  the 
informal  contract  of  October  29,  1918 ;  that  no  expenditures  or  obli- 
gations were  incurred  by  the  claimant  upon  the  faith  of  said  agree- 
ment; that  said  agreement  had  not  been  performed  in  whole  or  in 
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part,  and  even  though  the  Board  of  Contract  Adjustment  had  found 
that  an  agreement  was  entered  into  in  the  hitter  part  of  October, 
1918,  for  the  manufacture  of  6,000  additional  sets  of  stove  linings, 
that  the  items  claimed  under  the  oral  agi^eement  were  not  just  and 
proper  and  should  be  disallowed.  Claimant's  vice  president.  Mr. 
Crabbs,  admitted  before  this  Board  at  the  hearing  of  the  claim  that 
the  claimant  did  not  purchase  any  raw  materials  or  incur  any  obli- 
gations or  expenditures  upon  the  faith  of  the  oral  agreement  of 
October  29, 1918,  nor  perform  any  part  of  same. 

3.  The  Board  is  therefore  of  the  opinion  that  inasmuch  as  the 
material  was  not  purchased  upon  the  faith  of  any  agreement  entered 
into  with  any  officer  or  agent  of  the  Government,  and  that  claimant 
incurred  no  expenditures  or  obligations  upon  the  faith  of  the  agree- 
ment of  October  29, 1918,  there  is  no  obligation  upon  the  part  of  the 
Government  under  the  act  of  March  2,  1919,  to  reimburse  it  for  the 
shrinkage  in  value  of  said  raw  materials.  The  decision  of  the  Claims 
Board,  Office  of  Director  of  Purchases,  is  affirmed. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Office  of  Director  of  Purchases,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


Case  No.  1176. 

In  re  CLAIM  OF  £.  F.  CONWAY  CO. 

1.  RESTRAINING    ORDER    OR   REaUEST   TO    HOLD^GOMPENSATION    FOR 

LOSSES  INCTTRRED  TTNDER. — Where  an  order  was  dnly  given  by  Oov- 
ernment  officer,  restraining  claimant  from  disposing  of  a  certain  ma- 
chine- pending  negotiations  for  the  purchase  of  the  same  by  the  Gov- 
ernment, and  in  complying  with  said  order  claimant  sustained  loss  of 
rental  value  of  the  machine  and  paid  demurrage  to  the  common  carrier 
while  awaiting  shipping  instructions,  there  was  an  implied  contract 
under  the  act  of  March  2,  1919,  whereby  the  Government  was  obligated 
to  compensate  claimant  for  such  loss  and  expenditures. 

2.  CONTRACT  OF  SAME— DAMAGES  FOR  BREACH  OF.— Where  shortly  be- 

fore the  signing  of  the  armistice  claimant  agreed  to  sell  a  certain  ma« 
chine  to  the  Government  at  an  agreed  price  upon  an  informal  con- 
tract, and  immediately  after  the  armistice  the  Government  refused  to 
accept  delivery  of  the  machine,  claimant  is  entitled  to  recover  the  dif- 
ference between  the  contract  price  and  the  value  of  the  machine  imme- 
diately after  the  armistice. 

3.  CLAIM  AND  DECISION.— This  is  a  class  B  claim  for  the  sum  of  $13,100, 

and  is  based  upon  implied  contract  and  an  express  informal  contract. 
Held,  that  claimant  is  entitled  to  relief  upon  both  contracts. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  imder  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  by  E.  F.  Conway  Co.,  Chamber  of 
(commerce  Building,  Chicago,  111.,  for  $13,100  damages  sustained  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  by  the 
claimant  with  the  Government,  acting  through  Capt.  James  M. 
Ranck,  Sr.,  Corps  of  Engineers,  United  States  Army,  under  which 
it  is  asserted  that  the  Government  purchased  a  certain  railroad  crane 
belonging  to  the  claimant.  The  amount  claimed  consists  of  $12,000 
to  cover  loss  in  value  of  the  crane  between  October  4,  1918,  and 
November  12,  1918;  $900  for  rental  for  15  days  between  October  26 
and  November  12,  1918;  and  $200  for  reimbursement  of  demurrage 
charges  paid  to  the  railroad  company. 

2.  On  October  4,  1918,  Capt.  Eanck,  who  was  assigned  to  the 
Office  of  the  Director  of  Military  Railways,  sent  a  telegram  to  the 
claimant  directing  that  it  hold  the  railroad  crane  in  question  for  the 
Government,  and  stating :  "  Your  crane  *  *  *  must  *  *  * 
not  be  disposed  of  except  by  my  authority."  Capt.  Ranck  had 
specific  authority  from  his  superiors  to  take  this  action  on  behalf  of 
the  Government. 
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3.  Capt.  Ranck's  authority  did  not  extend  to  matters  of  price, 
inspection,  and  conditions  of  delivery,  and  shortly  after  he  had 
reported  the  action  taken  the  Office  of  the  Director  General  of  Mili- 
tary Railways  requested  the  claimant  by  telegi*am  to  fix  a  price  at 
which  it  would  be  willing  to  sell  this  crane.  The  claimant  quoted  a 
price  of  $27,000.  This  price  was  rejected,  and  the  Government  tele- 
graphed the  claimant  that  unless  it  satisfactorily  I'educed  the  price 
the  Government  would  commandeer  the  crane  and  that  the  process 
of  appraisal  and  payment  upon  such  action  would  be  slow.  The 
claimant  thereupon  quoted  a  price  of  $26,000,  to  which  the  Govern- 
ment still  objected,  with  the  comment:  "Revise  quotation.  Advise 
lowest  figure  considered.  Dislike  commandeer.  Substantial  reduc- 
tion necessary." 

4.  Upon  receipt  of  this  telegram  on  October  31,  1918,  the  claimant 
asked  for  a  conference  in  Washington,  which  was  had  on  the  after- 
noon of  November  8  and  the  morning  of  November  9.  After  discuss- 
ing the  matter  with  Maj.  W.  W.  Houston,  a  price  of  $21,500  was 
agreed  upon  and,  according  to  Maj.  Houston's  testimony,  an  oral 
agreement  for  the  purchase  of  the  crane  at  that  price  was  entered 
into  and  order  No.  26882  was  assigned  to  the  transaction. 

5.  On  October  26,  1918,  the  United  States  Shipping  Board  of  the 
Emergency  Fleet  Corporation  directed  the  claimant  to  ship  this  crane 
to  the  Inland  Steel  Co.  That  company  offered  $27,000  for  the  crane. 
The  claimant  advised  the  Shipping  Board  that  the  Army  had  already 
taken  this  crane,  and  on  October  28  the  Shipping  Board  notified  the 
claimant  that  "Captain  Ranck  showed  us  that  he  had  option  and 
title  to  this  crane  two  weeks  prior  to  Mr.  Spooner,  therefore  entitled 
to  same  by  priority,"  and  that  it  would  have  to  "  release  all  claim  and 
title  to  the  locomotive  crane  purchased  by  the  Inland  Steel  Co." 

.  DECISION. 

1.  On  October  4,  1918,  the  Government,  acting  through  Capt. 
Kanck,  directed  the  claimant  to  hold  this  crane  for  its  account,  and 
the  Government  was  thereupon  obligated  by  implication  to  pay  the 
reasonable  rental  value  of  this  crane  for  such  period  as  the  claimant 
was  deprived  of  the  use  of  the  crane.  The  conclusion  of  the  United 
States  Shipping  Board  that  title  had  already  vested  in  the  Gov- 
ernment is  erroneous. 

2.  Before  negotiations  with  the  Army  as  to  the  price  at  which  title 
to  the  crane  would  be  transferred,  the  Emergency  Fleet  Corporation, 
through  one  of  its  subcontractors,  offered  $27,000  for  the  crane. 

3.  Had  the  agreement  for  the  sale  of  the  crane  to  the  Army,  made 
on  November  9,  1918,  not  established  a  selling  price,  the  offer  of  the 
Emergency  Fleet  Corporation  would  be  very  convincing  evidence  as 
to  the  value  of  the  crane  when  it  was  purchased  by  the  Army.    The 


70  DECISIONS  BOABD  OF   CONTRACT  ADJUSTMENT. 

claimant,  however,  agreed  to  accept  $21,500  for  the  crane,  and  it  is 
estopped  from  now  asserting  a  different  value. 

4.  Upon  being  notified  by  the  Government  on  November  12,  1918, 
that  the  Army  would  not  require  the  crane,  the  claimant  immediately 
appropriated  the  crane  to  its  own  use  and  still  retains  possession.  It 
is  the  opinion  of  this  Board  that  the  claimant  is  entitled  to  the  dif- 
ference between  $21,500  and  the  value  of  the  crane  immediately  after 
the  armistice. 

5.  Capt.  Eanck  told  the  claimant,  on  October  4, 1918,  that  it  might 
take  some  time  for  the  Government  to  complete  the  transaction,  and 
he  therefore  gave  permission  to  the  claimant  to  use  this  crane  in  the 
completion  of  the  work  upon  which  it  was  then  engaged,  or  until  the 
Government  issued  shipping  instructions.  The  claimant  did  use  the 
crane  until  October  24, 1918,  and  thereafter  it  was  held  upon  railroad 
cars  for  15  worlring  days.  The  claimant  asks  to  be  paid  the  rental 
value  of  the  crane  at  the  rate  of  $60  per  day  for  the  period  during 
which  it  was  so  deprived  of  the  use  of  the  crane.  The  testimony  of 
an  expert  produced  by  the  claimant  is  to  the  effect  that  the  rental 
value  of  that  crane  is  $75  a  day.  This  Board  is  unwilling  to  find  the 
actual  rental  value  of  the  crane,  but  it  is,  nevertheless,  of  the  opinion 
that  the  claimant  is  entitled  to  reasonable  compensation  for  the  use 
of  this  crane  during  the  15-day  period  for  which  claim  is  made. 

6.  A  considerable  expenditure  of  time  and  labor  would  have  been 
involved  in  shipping  the  crane  into  its  Chicago  plant,  where  the 
crane  was  ordinarily  used,  after  it  had  finished  the  work  on  which 
it  was  engaged  when  the  Government  took  the  crane.  The  claimant, 
knowing  that  the  Government  was  about  to  have  the  crane  shipped 
to  some  other  destination,  held  the  crane  upon  railroad  tracks  near 
the  site  of  the  work  then  finished,  pending  instructions  from  the  Gov- 
ernment. The  charge  of  the  Chicago  &  Northwestern  Railroad  Co. 
for  car  service  during  this  period  of  $133.90  has  been  paid  by  the 
claimant.  It  is  the  opinion  of  this  Board  that  the  claimant  is  entitled 
to  be  reimbursed  the  amount  so  paid  for  demurrage  charges. 

DISPOSITION. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be 
ascertained  and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and 
Traffic  Division,  and  will  make  the  statutory  award,  and  cause  the 
same  to  be  executed  on  behalf  of  the  United  States  and  by  the  claim- 
ant, and  to  be  transmitted  to  the  appropriate  finance  officer  for 
payment. 

2.  Attention  is  invited  to  the  testimony  of  Mr.  Henry  A.  Wolcott 
as  to  the  value  of  the  crane  after  the  armistice  and  the  rental  value 
of  the  crane  prior  to  the  armistice. 

Col.  Delafield  and  Mr.  Hendon  concurring. 


Case  No.  2335. 

In  re  CLAIM  OF  MEYER  SCALE  &  HARDWARE  CO. 

1.  MISTAKE     nr     SETTLEMENT     AGREEMENT— CONSIDERATION.— Where 

claimant  signed  a  memorandum  of  a  settlement  agreement  providing 
for  payment  of  a  certain  snm  to  claimant  and  through  clerical  error 
the  formal  settlement  contract  called  for  payment  of  a  larger  sum, 
such  excess  is  without  consideration  and  claimant  may  not  take  ad- 
vantage of  the  Oovernment's  error  even  if  the  formal  contract  was 
signed  by  the  Government's  representative. 

2.  CLAIM  AND  DECISION. — Appeal  under  General  Order  103  from  decision  of 

Claims  Board,  denying  relief.  The  claim  is  based  upon  a  formal  settle- 
ment agreement  which,  in  turn,  is  based  upon  a  formal  contract  for 
platform  scales.    Decision  affirmed. 

Mr.  Hamilton,  writing  the  opinion  of  the  Board. 

l-^N DINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board, 
OflSce  of  Director  of  Purchase,  for  $925.47  by  the  Meyer  Scale  & 
Hardware  Co.,  320  Adams  Street,  Newark,  N.  J.,  and  grows  out  of 
the  following  circumstances:  Under  date  of  September  17,  1918, 
contract  No.  HCN-618-N  for  the  manufacture  of  300  portable  plat- 
form scales  of  2,000  pounds  capacity  was  entered  into  by  the 
Quartermaster  Corps  with  the  claimant.  The  production  of  scales 
under  this  contract  was  suspended  after  the  armistice  and  the  con- 
tractor was  relieved  of  the  delivery  of  200  scales  for  which  the 
(iovernment  had  agreed  to  pay  $10,600. 

2.  Shortly  thereafter  the  contractor  filed  a  claim  against  the 
Government  amounting  to  more  than  $10,000  damages  alleged  to 
have  been  sustained  by  reason  of  the  suspension  of  production  under 
this  contract.  Negotiations  were  begun  looking  to  a  final  adjust- 
ment and  the  Zone  Supply  Officer  at  New  York  recommended  that 
the  sum  of  $8,071.09  be  paid  to  the  claimant.  Upon  reference,  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  reopened  this 
case  and  on  October  4,  1919,  entered  into  a  memorandum  agreement 
with  the  claimant  reading  in  part :  "  Amount  to  be  paid  in  full  and 
final  settlement  of  the  above,  $7,145.62."  This  agreement  was  signed 
for  the  claimant  by  E.  A.  Meyer,  its  president,  and  for  the  Govern- 
ment by  W.  H.  Buxton,  salvage  officer.  Claims  Board.    The  accept- 
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ance  b}^  the  claimant  of  a  settlement  upon  the  basis  established  oi: 
October  4,  1919,  is  further  evidenced  by  correspondence  and  tele- 
grams exchanged  at  about  that  time. 

3.  On  October  28,  1919,  a  fcn^mal  settlement  agreement,  No.  1031, 
was  submitted  to  the  claimant  which  erroneously  called  for  a  pay- 
ment by  the  Government  of  $8,071.09.  This  agreement  was  signed 
by  the  claimant  and  returned  to  the  Government.  It  is  contended 
that  when  so  submitted  this  agreement  had  already  been  signed  for 
the  GovernmjBnt  by  Maj.  W.  A.  Dempsey,  Quartermaster  Corps, 
and  that  when  signed  by  the  claimant  a  contract  binding  the  Gov- 
ernment to  pay  $8,071.09  was  completed  and  from  which  the  Gov- 
ernment can  not  now  withdraw.  Upon  discovering  its  error,  the 
Government  erased  the  amount  $8,071.09,  substituted  the  figures 
$7,145.62,  and  returned  one  copy  of  the  contract  to  the  claimant. 

DECISION. 

1.  The  claimant  desires  to  take  advantage  of  the  error  of  a  Gov- 
ernment clerk  in  submitting  for  its  signature  a  contract  in  which 
was  recited  an  amount  in  excess  of  the  amount  which  the  claimant 
agreed  to  accept  on  October  4,  1919,  in  final  settlement  of  a  contract 
for  the  manufacture  by  it  of  weighing  scales. 

2.  Whether  or  not  the  .cancellation  agreement  was  signed  by  the 
Government  before  it  was  executed  by  the  claimant,  in  so  far  as  it 
differed  from  the  memorandum  cancellation  agreement,  it  was  with- 
out consideration.  The  claimant  has  failed  to  support  the  technical 
position  assumed  by  it  and  has  suggested  no  other  reason  which, 
even  if  established,  would  justify  making  an  award  in  any  amount. 

Col.  Delafield  and  Mr.  Hendon  concurring. 


Case  No.  2394. 

7)1  re  CLAIM  OF  LE&OY  CLARK. 

1.  COHTBACT,  COHSTKITCTION   OF— ARBITRATORS*   FEES.— Where   a   con- 

struction contract  provides  that  in  case  of  its  termination  the  contrac- 
tor should  be  reimbursed  in  an  amount  to  be  determlued  by  appraisers, 
one  to  be  appointed  by  each  of  the  contracting  parties,  and  a  third  to  be 
appointed  by  the  two  appraisers  so  selected,  and  there  is  no  provision  in 
the  contract  relative  to  the  payment,  or  method  of  payment,  of  the  ap- 
praisers, there  is  an  implied  agreement  that  the  appraisers  so  selected 
will  receive  a  reasonable  sum  for  cervices  to  be  paid  by  the  contracting 
parties. 

2.  SAICE — QTJAHTUM  ICERITIT. — Where   under   the   circumstances    stated   in 

Syllabus  No.  1,  the  appraisers  selected  by  the  contracting  parties  select 
a  third  appraiser,  and  it  is  agreed  between  the  representatives  of  the 
contracting  parties  that  one-half  of  the  amount  paid  the  third  appraiser 
will  be  paid  by  each  of  the  contracting  parties,  the  Government  is  under 
obligation  to  pay  one-half  of  any  sum  that  the-  contracting  officer  may 
determine  to  be  a  reasonable  fee  for  the  third  appraiser. 
8.  CLAIU  AND  DECISION. — Claim  under  General  Order  103.  Question  sub- 
mitted by  Contracting  Officer  as  to  how  the  Government's  share  of  ex- 
pense of  an  appraiser  should  be  paid,  and  who  should  determine  the 
amount  of  his  fee.  Held,  the  Government's  share  of  such  expense  should 
be  paid  by  the  issue  of  a  certificate  of  fair  value  to  be  determined  by 
the  contracting  officer,  and  in  the  opinion  of  this  Board  a  total  fee  of 
$3,000  is  a  reasonable  one,  of  which  $1^500  should  be  paid  by  the  Gov- 
ernment. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  General  Order  103,  War  Department, 
1918,  iinder  the  following  circumstances. 

2.  About  October  14,  1918,  the  Government,  acting  through  offi- 
cers of  the  Signal  Corps,  entered  into  two  formal  contracts,  num- 
bered respectively,  Sc440  and  Sc450,  with  the  Electric  Cable  Co. 
and  Habirshaw  Electric  Cable  Co.  (Inc.). 

3.  In  Article  X  of  each  contract  it  was  provided  that  if  the  public 
interest  should  require,  the  contract  might  be  terminated  by  the 
United  States.  In  the  event  of  such  termination,  the  contractor  was 
to  receive  from  the  Uiiited  States  reimbursement  on  account  of  de- 
preciation or  amortization  of  its  plant,  facilities,  and  equipment- 
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4.  For  the  purpose  of  determining  the  amount  of  reimbursement,  it 
was  provided  that  an  appraisal  of  the  fair  value  of  the  plant,  facili- 
ties, and  equipment  should  be  made  by  three  appraisers,  one  to  be  ap- 
pointed by  the  (xmtractor,  one  by  the  contracting  officer,  and  the 
third  by  these  two.  There  was  no  provision  in  the  contract  rela- 
tive to  the  payment  or  method  of  payment  of  the  appraisers. 

5.  The  contracts  were  terminated  about  January  16, 1919,  and,  pur- 
suant to  the  terms  thereof,  Capt.  (since  Maj.)  Louis  D.  Waldron, 
Contracting  Officer,  appointed  Lieut.  H.  C.  Joos,  of  the  Wire  and 
Cable  Section,  appraiser  on  behalf  of  the  Government,  and  the  con- 
tractors appointed  Mr.  E.  L.  Fletcher,  president  of  Fletcher-Thomp- 
son (Inc.),  of  Bridgeport,  Conn.,  appraiser  on  behalf  of  the  con- 
tractors. On  April  2,  1919,  the  two  appraisers  joined  in  appointing 
as  the  third  appraiser,  Mr.  Leroy  Clark,  president  of  the  Safety 
Insulated  Wire  &  Cable  Co.,  and  (up  to  Dec.  31,  1918)  Chief  of  the 
Wire  and  Cable  Section  of  the  War  Industries  Board,  at  $1  per  year. 
Mr.  Clark  had  been  engaged  in  the  manufacture  of  wire  and  wire 
machinery  for  some  20  years. 

6.  It  appeared  from  the  testimony  of  Capt.  Waldron  at  the  hearing, 
that  it  was  mutually  agreed  between  him  and  the  contractors,  at  or 
about  the  time  of  the  appointment  of  the  appraisers,  that  the  Gov- 
ernment should*  pay  the  expense  of  the  appraiser  appointed  by  it, 
the  contractors  the  expense  of  the  member  appointed  by  the  contrac- . 
tors,  and  that  the  expense  and  remuneration  of  the  third  member 
should  be  borne  equally  by  the  Government  and  the  contractors. 
This  understanding  was  communicated  to  Mr.  Clark  about  the  time 
of  his  appointment,  but  the  amount  of  compensation  which  he  should 
receive  was  never  agreed  upon. 

7.  The  appraisers  did  not  hold  a  meeting  until  October,  1919,  when 
they  occupied  five  days  with  making  their  appraisal  and  report  on 
both  contracts. 

8.  The  value  of  the  total  amount  of  property  appraised  was  agreed 
by  the  appraisers  to  be  $240,000. 

9.  It  appeared  at  the  hearing  that  prior  to  that  time  Mr.  Clark 
had  occupied  himself  on  different  occasions  in  inquiring  among  deal- 
ers in  the  articles  under  appraisement,  to  determine  prices,  salability, 
and  so  forth,  and  that  he  had  had  several  conferences  and  telephone 
conversations  with  Lieut.  Joos,  one  of  the  other  appraisers. 

10.  In  November,  1919,  Mr.  Clark  rendered  a  bill  for  services  of 
$7,500.  The  Contracting  Officer  being  in  doubt  in  respect  to  the 
matter,  referred  the  same  by  letter,  dated  January  8,  1920,  to  this 
Board,  requesting  an  answer  to  the  following  questions : 

"  (a)  How  should  the  Government's  share  of  expense  in  connection 
with  the  third  member  of  the  appraisal  committee  be  paid — should  it 
be  included  in  the  final  settlement  made  the  contractor  with  the  pro- 
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vision  that  the  contractor  pay  the  entire  expense  of  the  third  mem- 
ber, or  can  it,  under  the  contract,  be  paid  direct  to  the  member  ? 

"(6)  Who  should  determine  the  amount  to  be  allowed  the  third 
member  of  the  apparisal  committee  for  his  services?  The  bill  as 
rendered  appeared  to  the  Contracting  Officer  to  be  large**  than  is 
warranted  considering  the  amount  of  time  that  this  committee  was 


in  session.'' 


DECISION. 


1.  We  think  there  can  be  no  doubt  of  the  authority  of  Capt. 
Waldron  and  Lieut.  Joos,  acting  for  the  Government,  to  employ  the 
claimant  as  appraiser  with  the  understanding  that  he  was  to  receive 
remuneration  for  his  services.  Under  the  principles  laid  down  in 
Clark  V.  United  States  (95  U.  S.,  539),  and  other  cases,  the  claimant 
is  entitled  to  receive  a  reasonable  sum  for  services  thus  rendered  to 
the  Government. 

2.  It  is  difficult  to  determine  with  absolute  accuracy  the  fair  value 
of  the  services  in  a  matter  of  this  kind.  There  are  various  elements 
to  be  taken  into  consideration.  On  the  one  hand  it  does  not  appear 
that  a  great  amount  of  time  was  spent  by  the  claimant.  The  actual 
sittings  of  the  committee  consumed  five  days.  Prior  to  this  time  the 
claimant  had  from  time  to  time  and  on  fairly  numerous  occasions  de- 
voted his  attention  to  the  matter.  On  the  other  hand,  the  claimant 
was  selected  as  arbitrator  because  of  his  high  standing  in  the  com- 
munity and  his  knowledge  of  the  questions  under  conside''ation.  The 
amount  involved  was  considerable.  The  claimant  could  hardly  be 
expected  to  act  on  a  strictly  per  diem  basis  in  the  matter. 

3.  The  claimant  has  rendered  a  bill  for  $7,500,  calculating  his  com- 
mission at  1\  per  cent  on  $500,000.  While  the  sum  of  $500,000  was 
at  one  time  claimed  by  the  contractor,  the  result  of  the  appraisal  was 
to  fix  the  fair  value  of  the  property  at  $240,000.  Taking  into  con- 
sideration the  quality  of  the  services  inyolved  and  the  amount  of 
time  spent  by  the  claimant,  we  consider  the  sum  of  $3,000  to  be  a 
fair  remuneration  to  the  clahnant  in  the  matter.  Taking  an  arbi- 
trary  percentage  of  the  amount  involved  is  not  always  a  satisfactory 
method  of  fixing  the  value  of  services,  but  as  a  matter  of  fact,  in 
the  present  case,  the  compensation  which  we  have  arrived  at  gives 
the  claimant  substantially  the  percentage  he  claims  upon  the  actual 
value  of  the  appraised  property.  As  the  United  States  is  obligated 
for  one-half,  the  Government's  share  would  be  $1,500. 

4.  We  should'  answer  the  questions  of  the  Contracting  Officer  as 

f oDows : 

(a)  The  Government's  share  of  expense  in  connection  with  the 
third  member  of  the  appraisal  committee  should  be  paid  by  the 
issue  of  a  certificate  of  fair  value,  addressed  to  the  Treasury  Depart- 
ment. 
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(&)  The  amount  to  be  allowed  the  third  member  of  the  appraisal 
committee  for  his  services  should  be  determined  by  the  Contracting 
Officer  and  certified  as  stated. 

(c)  It  is  the  opinion  of  this  Board  that  $3,000  is  a  fair  sum  for 
the  total  services  of  the  claimant,  of  which  the  Government  should 
pay  one-half  or  $1,500. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  trisinsmits  its  decision 
to  Louis  D.  Waldron,  major,  Engineers,  General  Contracting  and 
Purchasing  Officer. 

Col.  Delafield  and  Mr.  Barnes  concurring. 


Case  No.  2174. 

In  re  CLAIK  OF  HALE  A  KILBURN  CORPOEATION. 

1.  ADDITIONAL  ORDEE— OKAL  CONTRACT— COICPENSATION.— Where  claim- 
ant had  a  formal  contract  to  manufacture  and  deliver  1,081  reconnais- 
sance truck  bodies,  at  ^04.21  each,  and  where  the  War  Department  al- 
lowed claimant  to  deliver  46  of  such  bodies  to  the  Navy  Department, 
and  it  was  orally  agreed  that  claimant  should  manufacture  46  addi- 
tional bodies  for  the  War  Department  to  replace  those  taken  by  the 
Navy,  under  such  circumstances  there  arose,  under  the  act  of  March  2, 
1919,  an  obligation  on  the  part  of  United  States  Government  to  com- 
pensate claimant  for  the  trucks  manufactured  and  delivered  under  such 
oral  contract  at  the  same  price  as  provided  for  in  the  original  contract. 

a.  CLAUC  AND  DECISION. — This  claim  for  $23,193.66  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  claimant  manu- 
factured for  the  United  States  Government  46  truck  bodies  under  an 
oral  contract.  Held,  that  an  oral  contract  was  entered  into  between  the 
claimant  and  the  United  States  as  alleged  by  the  claimant  and  that 
claimant  is  entitled  to  the  relief  sought. 

Mr.  Huidekoper  writing  the  opinion  of  the  board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $23,193.66  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  Under  contract  No.  P-4089-976ME,  dated  March  13,  1918,  Hale 
&  Kilbum  Corporation,  the  claimant  herein  agreed  to  manufacture 
for  the  Motor  Equipment  Section  of  the  Ordnance  Department  864 
reconnaissance  truck  bodies,  with  running  board  tool  boxes,  artil- 
lery trays,  etc.,  at  $505.16  for  each  body  complete.  By  amendment 
to  this  contract,  dated  July  31,  1918,  the  contractor  was  required 
to  make  217  additional  bodies,  etc.,  making  a  total  of  $1,081,  the 
price  stipulated  in  the  amendment  being  $504.21  per  body. 

Some  time  in  June,  1918,  the  contractor  was  directed  by  the  Pro- 
curement Division  of  the  Ordnance  Department  to  deliver  46  of  these 
truck  bodies  to  the  Navy  Department.  Accordingly,  46  truck  bodies 
which  had  been  accepted  by  the  Ordnance  Department  were  delivered 
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by  the  contractor  to  the  Navy  Department  at  the  Philadelphia  Navy 
Yard. 

3.  On  or  about  July  1,  1918,  Maj.  Tyler  W.  Carlisle,  Chief  of  the 
Motor  Equipment  Section,  Procurement  Division,  of  the  Ordnance 
Department,  had  a  conference  in  Washington  with  W.  M.  Swope, 
claimant's  representative.  At  this  conference  Maj.  Carlisle  stated 
that  owing  to  the  fact  that  46  reconnaissance  truck  bodies  had  been 
turned  over  to  the  Navy  Department  there  was  a  corresponding 
shortage  in  the  requirement  of  the  Ordnance  Department,  and  that  this 
shortage  would  have  to  be  made  up.  Maj.  Carlisle  requested  claim- 
ant's representative  to  instruct  his  company  to  proceed  with  the 
manufacture  of  the  46  additional  reconnaissance  truck  bodies  in  the 
absence  of  a  formal  contract  for  the  same.  It  was  agreed  between 
Maj.  Carlisle  and  Mr.  Swope  that  claimant  would  manufacture  the 
46  additional  bodies  at  the  price  stipulated  in  the  amendment  to  the 
written  contract  dated  July  '31,  1918,  viz,  $504.21. 

4.  The  Ordnance  Department  furnished  claimant  with  component 
parts  necessary  to  manufacture  the  1,081  bodies  covered  by  the  for- 
mal contract,  and  also  to  manufacture  the  46  additional  bodies  which 
claimant  was  to  manufacture  under  the  verbal  agreement  with  Maj. 
Carlisle.  Claimant  manufactured  the  1,081  bodies  covered  by  the 
written  contract  and  also  the  46  additional  bodies  as  per  the  oral 
agreement  with  Maj.  Carlisle.  The  46  additional  bodies  were  fin- 
ished in  October,  1918. 

The  1,081  truck  bodies  manufactured  by  claimant  under  the  writ- 
ten contract  were  all  delivered  to,  and  accepted  by,  the  Government 
and  have  been  paid  for.  A  formal  requisition  to  cover  the  46  addi- 
tional bodies  manufactured  under  the  oral  agreement  with  Maj. 
Carlisle,  was  actually  prepared,  but  owing  to  the  delay  of  the  Navy 
Department  in  paying  the  War  Department  for  the  46  bodies  which 
the  War  Department  sold  to  the  Navy  Department  there  was  no 
appropriation  to  cover  the  46  additional  bodies  and  the  requisition 
for  the  46  additional  bodies  was  never  approved.  The  46  additional 
truck  bodies  manufactured  by  claimant  were  inspected  and  accepted 
by  the  Government  but  still  remain  in  storage  at  claimant's  plant 
at  Philadelphia.  Claimant  has  not  received  any  payment  on  these 
46  additional  bodies. 

DECISION. 

1.  We  find  that  an  oral  agreement  was  entered  into  by  and  be- 
tween the  claimant  company  and  Maj.  Tyler  W.  Carlisle,  Chief  of 
the  Motor  Equipment  Section,  Procurement  Division,  Ordnance  De- 
partment, for  the  manufacture  of  46  reconnaissance  truck  bodies  at 
the  same  price  at  which  claimant  agreed  to  manufacture  1,081  recon- 
naissance truck  bodies  under  written  contract  No.  P-4089-976ME  and 
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amendment  thereto,  viz,  $504.21.  Said  46  reconnaissance  truck 
bodies  to  be  in  addition  to  1,081  covered  by  the  above-mentioned  writ- 
ten contract.  Claimant  did  manufacture  the  46  additional  recon 
naissance  truck  bodies  prior  to  November  12, 1918,  and  the  same  were 
inspected  and  accepted  by  the  Ordnance  Department  but  claimant 
has  not  been  paid  for  the  same. 

2.  There  arises  an  obligation  on  the  part  of  the  Government  to 
pay  the  contractor  the  amount  due  it  in  accordance  with  the  agree- 
ment entered  into  on  or  about  July  1, 1918. 

DISPOSmON. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner 
provided  in  subdivision  C>  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  1903. 

In  re  CLAUK  OP  THE  J.  B.  ICcGRABY  CO. 

1.  FOBICAL     CONTEACT— ADDITIONAL     WORK     NOT     PROVIDED     POR.— 

Where  a  formal  contract  required  an  engrineering  company  to  supervise 
the  construction  of  an  aviation  cantonment  according  to  typical  plans 
furnished,  which  did  not  include  the  erection  of  a  warehouse,  and  at 
the  request  of  the  Government  the  engineering  company  supervised  the 
erection  of  a  warehouse  oh  the  sight  of  an  aviation  camp,  such  serv- 
ices are  not  such  as  were  contemplated  in  the  original  agreement,  and 
there  is  an  implied  agreement  on  the  part  of  the  Government  to  pay 
therefor,  within  the  meaning  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  for  engrineering  services  under  the  act  of 

March  2,  1919.    Held,  an  agreement  within  said  act. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

This  case  arises  binder  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,600,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States.    The  facts  are  as  follows : 

1.  Under  date  of  February  7, 1918,  the  Hardaway  Construction  Co. 
entered  into  a  cost-plus  contract  with  the  United  States  for  the  erec- 
tion and  construction  of  "one  aviation  training  camp  at  Americus, 
Ga."  Thereafter,  under  date  of  February  12, 1918,  the  J.  B.  McCrary 
Co.  entered  into  a  contract  with  the  United  States  (by  C.  G.  Edgar, 
colonel,  Signal  Corps,  Contracting  Officer)  by  which  petitioner,  in 
consideration  of  $4,500  undertook  to  render  all  necessary  engineering 
services  in  supervising  the  construction. of  "an  aviation  cantonment 
at  Americus,  Ga.,".  in  accordance  with  certain  typical  plans  and  to 
adapt  the  same  to  the  site  selected.  The  evidence  shows  that  the 
petitioner  was  to  render  supervisory  engineering  services  in  connec- 
tion with  the  construction  work  undertaken  by  the  Hardaway  Con- 
struction Co.  in  its  contract  of  February  7.  The  typical  plans  for 
the  construction  of  this  training  camp,  according  to  the  evidence,  did 
not  embrace  any  aviation  general  warehouse. 

2.  The  petitioner  undertook  to  render  the  services  called  for  in 
its  agreement  of  February  12  and  has  been  paid  therefor  in  full. 
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3.  Under  date  of  March  30,  1918,  the  Hardaway  Construction  Co. 
entered  into  an  agreement  with  the  United  States  "  for  the  construc- 
tion of  an  aviation  general  warehouse  at  Americus,  Ga."  The  con- 
struction of  this  warehonse  was  begun  during  the  continuance  of  the 
work  on  the  aviation  training  camp.  At  the  instance  and  request, 
and  for  the  sole  benefit  of  the  United  States,  the  J.  B.  McCrary  Co., 
petitioner  in  this  case,  undertook  to  perform  all  supervisory  engineer- 
ing services  in  connection  with  the  construction  of  it.  This  warehouse 
cost  the  Government  of  the  United  States  $424,339.54  exclusive  of 
the  commission  allowed  the  Hardaway  Construction  Co. 

4.  On  January  7,  1919,  a  so-called  supplemental  contract  was 
entered  into  between  the  petitioner  and  the  Government  •of  the 
United  States  which  sought  to  allow  petitioner  $2,600  as  compensa- 
tion for  engineering  services  rendered  in  connection  with  the  aviation 
general  warehouse,  upon  the  theory  that  the  engineering  services 
rendered  by  petitioner  in  connection  with  the  warehouse  were  serv- 
ices that  might  be  called  for  under  the  contract  of  February  12,  1918. 
For  reasons  stated  by  this  Board  in  a  decision  heretofore  rendered  in 
the  case  of  the  Selden  Breck  Constniction  Co.,  this  so-called  supple- 
mental contract  is  not  an  instrument  which  binds  either  party,  and 
upon  which  petitioner  may  rely  for  recovery. 

DECISION. 

1.  It  was  no  part  of  the  duty  of  petitioner  under  its  contract  of 
February  12  to  supervise  the* construction  of  the  aviation  general 
warehouse  at  Americus,  Ga.,  or  to  adapt  it  to  the  site,  as  this  ware- 
house was  not  embraced  in  the  typical  plans,  and  was  not  work  which 
the  Government  had  a  right  to  call  upon  the  petitioner  to  perform 
under  the  terms  of  the  contract  of  February  12. 

2.  The  engineering  services  in  connection  with  this  warehouse  were 
rendered  at  the  request,  and  for  the  sole  benefit,  of  the  United  States. 
Under  well-settled  principles,  petitioner  is  entitled  to  be  paid  for 
these  services  at  their  fair  value. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  .nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Maj.  Farr  concurring. 


Case  No.  1730. 

In  re  CLAIK  OF  YOlTHaSTOWN  SHEET  A  TUBE  CO. 

1.  SALES  F.  0.  B.  BESTINATIOir— DEUVERY  OF  GOODS— EYIDENCE  OF.— 
Where  goods  are  sold  f.  o.  b.  destination  and  are  to  be  delivered  by  car- 
rier, the  burden  is  on  the  seller  to  establish  the  delivery  at  destination 
of  the  quantity  for  which  claim  is  lUed. 

8.  claim:  and  DECISION. — Claim  under  General  Order  103  for  nails  claimed 
to  have  been  delivered  to  the  Government.  Held,  claimant  not  entitled 
to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $430.64,  under  the  following 
circumstances : 

2.  By  order  No.  11940-A,  dated  October  8, 1918,  the  claimant  com- 
pany was  requested  to  furnish  the  Government  750  kegs  of  cement- 
coated  sinker  nails.  Certain  material  parts  of  the  order  are  as 
follows:  . 

"  Price :  $3.84J.  per  keg  delivered  at  job. 

"  Delivery :  Start  at  once.    Complete  as  soon  as  possible  by  freight 

"  Inspection :  By  Government  inspector  at  factory. 

"  Mark  every  package  plainly,  quoting  order  number  and  the  fol- 
lowing identification:  Tullytown  Bag  Loading  Plant. 

"  Consign  to  Inspector  of  Army  Ordnance,  Tullytown  Bag  Load- 
ing Plant,  Tullytown,  Pa. 

"  Bill  to :  Same. 

"Shipment  will  be  made  on  commercial  B/L.  Original  and  two 
^copies  of  B/L  and  invoices  to  be  sent  to  the  consignee,  and  one  copy 
of  each  to  this  office. 

"  Upon  shipment  wire  immediately  attention  Production  Depart- 
ment date  of  shipment,  car  number,  initials,  routing,  or  name  of 
express  company." 

3.  On  October  14,  1918,  the  claimant  shipped  in  car  No.  LV  60302 
to  the  Army  inspector  of  ordnance,  Tullytown  Bag  Loading  Plant, 
Tullytown,  Pa.,  a  consignment  of  kegs  of  nails  which  it  alleges  to  be 
750  kegs,  and  upon  the  arrival  of  the  car  at  Tullytown  the  same 
was  opened  and  found  to  contain  638  kegs  of  nails.  The  claimant 
has  been  paid  for  the  638  kegs  and  now  seeks  to  recover  for  the  re- 
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maining  112,  on  the  ground  that  it  had  fully  complied  with  its  con- 
tract with  the  Government. 

In  response  to  a  letter  from  this  Board  requesting  to  know  whether 
the  shipment  of  the  nails  was  made  f .  o.  b.  shipping  point,  namely, 
Youngstown,  Ohio,  or  f.  o.  b.  receiving  point,  namely,  Tullytown, 
Pa.,  the  claimant  replied  on  August  19,  1918,  as  follows : 

"  In  reply  to  your  last  question  as  to  the  f .  o.  b.  point,  you  will 
notice  from  invoice  mailed  to  you  with  our  letter  of  Ju^  31st  that  ma- 
terial was  billed  f .  o.  b.  our  works,  freight  allowed  to  Tullytown,  but 
it  would  appear  from  the  order  that  the  material  was  sold  delivered ; 
that  is,  f .  o.  b.  Tullytown.  We  would,  however,  respectfully  advise 
that  the  matter  was  treated  by  us  the  same  as  though  shipment  had 
been  invoiced  f .  o.  b.  Tullytown ;  that  is,  as  soon  as  we  received  no- 
tice of  the  alleged  shortage  we  filed  claim  against  the  Pennsylvania 
Company,  but,  as  previously  advised,  there  was  no  transportation 
loss,  since  the  original  seals  which  we  put  on  the  car  doors  were  intact 
when  car  was  placed  on  consignee's  siding  at  Tullytown." 

The  Government  contends  that  only  638  kegs  of  nails  were  re- 
ceived at  Tullytown,  and  that  it  has  fulfilled  its  obligations  to  the 
claimant  by  payment  of  the  price  stated  in  the  purchase  order  for 
the  said  638  kegs,  and  that  it  is  not  indebted  to  the  claimant  for  the 
112  kegs  which  were  not  received  by  it  at  Tullytown. 

4.  In  support  of  its  contention  the  claimant  has  submitted  an  af- 
fidavit of  J.  D.  Sloan,  shipper  of  claimant's  rod  and  wire  depart- 
ment, Youngstown,  Ohio,  in  which  it  is  alleged : 

"  Regarding  car  L.  V.  60302  shipped  October  14, 1918,  to-Inspector 
of  Army  Ordnance,  Tylly  Bag  Loading  Plant,  Tullytown,  Pa.,  said 
car  did  contain  750  kegs  coated  nails,  weight  56988  lbs.,  as  pei'  our 
warehouse  scales  and  further  said  car  weighed  57120  pounds  over  our 
track  scale. 

"This  material  was  in  first-class  condition  and  properly  loaded 
in  said  car." 

The  claimant  also  submits  a  letter  of  W.  H.  Welsh,  assistant  traffic 
manager  of  the  claimant  company,  dated  July  2,  1919,  in  which  the 
following  paragraphs  appear : 

"Referring  to  conversation  with  you  a  few  days  ago  while  in 
Wilmington,  we  attach  hereto  our  invoice  in  quadruplicate  covering 
112  kegs  of  cement-coated  sinker  nails,  which  were  forwarded  Octo- 
ber 14th,  1918,  in  car  LV  No.  60302  to  the  Inspector  of  Army  Ord- 
nance, Tullytown  Bag  Loading  Plant,  TuUeytown,  Pa.,  our  invoice 
No.  2362,  your  order  11940,  Eeq-0-896A. 

"The  original  shipment  consisted  of  750  kegs  of  cement-coated 
sinker  nails,  bill  of  lading  or  actual  weight  as  weighed  on  small  scales 
when  trucked  into  the  car  being  56988  pounds.  This  car  was  weighed 
carefully  on  our  track  scales  also,  our  weights  being  as  follows : 

Pounds. 

Gross 91, 680 

Actual  light  weight  (marked  light  weight  35,000  pounds)—  34,560 
Net  weight 57, 120 
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"  On  receipt  of  advice  from  Tullytown  to  the  effect  that  this  ship- 
ment checked  short  112  kegs  of  nails,  we  secured  affidavit  of  Mr. 
Eichie  Dewey  and  tiled  claim  against  the  Pennsylvania  Railroad. 

"  The  Pennsylvania  Eailroaa,  however,  has  declined  our  'claim, 
rightfully,  as  they  have  developed  the  fact  that  the  original  seals 
which  we  put  on  the  doors  of  the  box  car  in  question  were  intact 
when  the  car  was  placed  on  consignee's  siding  at  Tullytown. 

"  The  fact  that  the  original  seals  were  not  broken,  of  course,  proves 
that  all  the  nails  which  we  loaded  were  delivered  and  we  would  re- 
spectfully call  your  attention  to  the  fact,  as  you  will  see  from  in- 
formation shown  above,  that  our  net  weight  as  weighed  on  track 
scales  is  132  pounds  more  than  our  actual  weight  as  weighed  on  small 
scales." 

6.  The  Government's  contention  is  that  only  638  kegs  of  nails 
arrived  at  Tullytown,  which  was  the  place  of  delivery  under  the 
contract,  and  as  no  invoice  or  bill  of  lading  was  forwarded  to  the 
United  States  inspector's  office,  as  required  by  the  contract,  it  was  not 
known  how  many  kegs  of  nails  the  car  was  supposed  to  contain  when 
it  arrived  at  Tullytown,  Pa.  In  an  affidavit  of  Richie  P.  Dewey, 
United  States  stores  inspector,  stationed  at  the  du  Pont  Engineering 
Corporation,  Tullytown,  Pa.,  this  fact  is  brought  out,  and  he  further 
alleges  that,  according  to  his  records  and  the  records  of  the  du  Pont 
Engineering  Corporation,  and  two  signed  tally  sheets  held  by  his 
office,  only  638  kegs  of  cement-coated  nails  were  received  from,  the 
claimant  in  car  No.  LV  60302,  and  that  this  car  was  unloaded  at 
Tullytown  on  October  28,  1918. 

In  further  support  of  the  Government's  contention  there  are  sub- 
mitted true  copies  of  the  original  checker's  sheets  at  the  place  of 
destination  made  by  Miss  T.  M.  Lavin  at  the  time  of  the  unloading 
of  car  No.  60302  on  October  28,  1918,  at  Tullytown,  which  show  that 
the  car  contained  only  638  kegs  of  nails. 

DECISION. 

1.  The  claimant  accepted  an  order  from  the  Government  to  deliver 
to  the  Army  inspector  of  ordnance,  Tullytown  Bag  Loading  Plant, 
Tullytown,  Pa.,  750  kegs  of  cement-coated  nails,  which  order  required 
that  copies  of  the  bill  of  lading  and  invoices  be  sent  to  the  consignee. 
No  copies  of  the  bill  of  lading  and  invoice  were  received  by  the  con- 
signee prior  to  the  receipt  of  the  shipment  and,  therefore,  when  the 
car  arrived  ftt  Tullytown  there  were  no  means  of  checking  up  the 
amount  of  nails  which  are  claimed  to  have  been  shipped,  and  so  the 
discrepancy  was  not  discovered  until  afterwards. 

2.  In  the  contract  between  the  Government  and  the  claimant  the 
place  of  delivery  is  Tullytown,  Pa.  The  claimant  has  made  sub- 
stantial proof  that  on  October  14,  1918,  it  loaded  750  kegs  of  nails 
on  a  freight  car  at  Youngstown,  Ohio ;  that  the  car  was  sealed  and 
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sent  to  TuUytown,  Pa.,  and  that  the  seals  on  the  car  were  unbroken 
when  the  car  arrived  at  TuUytown.  On  the  other  hand,  the  Gov- 
ernment has  made  proof  that  when  the  car  was  opened  at  TuUy- 
town it  contained  only  638  kegs  of  nails,  or  112  kegs  short  of  the 
amount  ordered  by  the  Government.  The  question  at  issue  is 
whether  there  was  a  delivery  to  the  Government  at  TuUytown  of  the 
112  kegs  of  nails  which  it  claims  it  did  not  receive,  so  as  to  make  the 
Government  liable  therefor. 

3.  While  the  claimant's  evidence  of  loading  750  kegs  of  nails  at 
Youngstown,  Ohio,  is  direct  and  positive,  the  Government's  evidence 
of  the  arrival  of  only  638  kegs  of  nails  at  TuUytown,  Pa.,  is  equally 
so.  The  fact  to  be  proven  is  the  arrival  of  the  nails  at  TuUytown. 
The  loading  at  YoungstoMin  plus  the  fact  that  the  seals  placed  on  the 
car  at  Youngstown  were  unbroken  when  the  car  arrived  at  TuUy- 
town is  the  chain  of  evidence  on  which  the  claimant  relies  to  show 
delivery  at  TuUytown.  The  question  thus  arises  whether  this  chain 
of  circumstantial  evidence  is  sufficient  to  establish  the  fact  that  the 
nails  arrived  at  TuUytown  in  face  of  the  positive  and  direct  evidence 
submitted  by  the  Government  that  they  did  not  arrive  there. 

4.  While  circumstantial  evidence  may  have  great  probative  force  to 
supply  deficiencies  in  direct  or  positive  evidence,  the  circumstances 
relied  on  must  clearly  lead  to  the  conclusion  sought  to  be  established. 
Speculation  may  not  be  indulged  in  to  supply  any  defect  in  the 
chain  of  circumstantial  evidence.  A  conclusion  is  not  to  be  sup- 
ported by  circumstantial  evidence  unless  the  facts  relied  on  are  of 
such  a  nature  and  so  related  to  each  other,  that  no  other  conclusion 
can  fairly  or  reasonably  be  drawn  from  them.  It  is  not  shown 
that  the  freight  car  was  immediately  closed  and  sealed  after  the  kegs 
of  nails  were  loaded  in  it  at  Youngstown.  Other  causes  may  have 
intervened  to  have  prevented  all  the  kegs  of  nails  arriving  at  TuUy- 
town. Even  though  it  be  admitted  that  proof  of  the  fact  that  750 
kegs  of  nails  were  loaded  at  Youngstown,  and  that  the  seals  of 
the  car  were  unbroken  would  raise  a  presumption  that  all  the  750 
kegs  of  nails  did  actually  arrive  at  TuUytown,  yet  such  presuftiption 
is  not  conclusive  in  the  face  of  direct  and  positive  evidence  that 
there  were  112  kegs  of  nails  missing  when  the  freight  car  arrived 
at  TuUvtown. 

As  the  circumstantial  evidence  on  which  the  claimant  relies  to 
show  delivery  at  TuUytown,  after  shipment  from  Youngstown,  is 
not  compelling,  we  can  not  accept  it  as  proving  delivery  at  TuUy- 
town in  the  face  of  the  positive  and  direct  evidence  contained  in  the 
i-ecord,  that  the  freight  car  when  opened  contained  only  638  kegs 
of  nails,  or  112  kegs  short  of  the  number  of  kegs  which  the  claimant 
had  obligated  itself  to  deliver  at  TuUytown. 
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6.  The  conclusions  we  have  reached  in  this  case  are  fully  in  accord 
with  a  decision  of  this  Board  rendered  on  February  9,  1920,  in  the 
claim  of  Elmer  G.  Porter  (No.  2325).  In  that  case  the  claimant's 
loader  made  affidavit  that  a  carload  of  hay  contained  a  certain  num- 
ber of  bales  of  a  certain  weight,  which  was  supported  by  the  fact 
that  when  the  car  arrived  at  its  destination  it  was  fully  loaded  and 
the  seals  were  intact.  The  Government  agent,  however,  made  affi- 
davit that  he  unloaded  the  hay  and  found  that  the  car  contained  a 
smaller  number  of  bales  of  less  total  weight.  This  Board  held  that 
the  claimant  had  not  proved  his  claim  for  payment  of  the  difference 
in  weight,  and  was,  therefore,  not  entitled  to  relief. 

6.  For  the  reasons  stated,  the  relief  prayed  for  is  denied. 

DISPOSITION. 


1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Director  of  Purchase,  for  appropriate 
action. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  2382. 

In  re  CLAIH  07  HOBTH  A  JVDD  XAHTIFAGTUBIHO  CO. 

1.  PS0XI8E  TO  BEGOIOEEHD  AH  OBDEB. — The  promise  to  reoomme^d  an 

order  coupled  with  the  atsnrance  that  there  was  little  doubt  that  it 
would  go  through  does  not  constitute  an  agreement. 

2.  CLAIX  AND  DECISION. — Claim  under  the  act  of  March  8,  1919,  based  upon 

an  alleged  oral  agreement  for  the  manufacture  of  fastenings  for  canvas 
belts.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  comes  on  appeal  from  the  Claims  Board,  OflSce  of 
Director  of  Purchase.  Statement  of  claim  on  Form  A  was  filed 
mider  Supply  Circular  No.  17,  Purchase,  Storage  and  TraiEc  Di- 
vision, for  $4,121.03,  on  an  alleged  agreement  between  the  claimant 
and  the  United  States. 

2.  On  October  18, 1918,  the  claimant's  secretary,  Mr.  E.  M.  Wight- 
man,  called  on  Mr.  O.  A.  Lanchantin,  Chief  of  the  Canvas  Goods 
Hardware  and  Gas  Mask  Hardware  Section  of  the  General  Supplies 
Division,  and  quoted  him  a  price  of  $2.30  per  100  on  183,240  pieces 
of  end  fastenings  for  canvas  belts. 

3.  After  some  negotiation  the  price  was  reduced  to  $2.25,  and  Mr. 
Lanchantin  stated  he  would  make  a  recommendation  for  the  pur- 
chase of  the  fastenings,  and  said  he  thought  it  would  be  safe  to  go 
ahead  and  make  them  up. 

4.  Mr.  Wightman  states  that  Mr.  Lanchantin  said  he  had  not  him- 
self authority  to  give  the  purchase  order  but  on  his  recommendation 
"  there  was  little  question  but  that  it  would  go  through." 

5.  The  claimant  had  on  hand  substantially  this  number  of  end 
fastenings,  and  thereafter  merely  kept  them  ready  to  ship. 

6.  After  the  armistice,  the  claimant  was  notified  that  the  purchase 
order  would  not  be  forthcoming. 

DECISION. 

1.  The  claimant  and  the  representative  of  the  Government  are  in 
close  agreement  as  to  their  conversation  and  course  of  dealing,  and 
there  is  no  dispute  about  the  facts. 
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2.  The  promise  to  recommend  an  order,  coupled  with  the  assur- 
ance there  was  little  question  that  it  would  go  through,  did  not 
constitute  an  agreement,  express  or  implied.  Accordingly  claimant 
is  not  entitled  to  relief  under  the  act  of  March  2, 1919. 

DISPOSITION. 

An  order  will  issue  from  this  Board  denying  relief. 
Col.  Delafield  and  Mr.  Price  concurring. 


Case  No.  2383. 

In  re  CLAIK  OF  NORTH  &  JVDD  MAHTTFACTTTRIKG  CO. 

1.  PROMISE  TO  RECOmCEND  AN  ORDER. — The  promise  to  reoommend  an 
order  coupled  with  the  assnrance  that  there  was  little  question  but 
that  It  would  go  through  does  not  oonstitnte-an  agreement. 

S.  CLADC  AND  DEGISION.^Claim  nnder  the  act  of  ICareh  8,  1919,  based  upon 
an  alleged  oral  agreement  for  the  manufacture  of  fastenings  for  canvas 
belts.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  comes  on  appeal  from  the  Claims  Board,  Office  of 
Director  of  Purchase.  Statement  of  claim  on  Form  A  was  filed 
under  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Divi- 
sion, for  $540  on  an  alleged  agreement  between  the  claimant  and 
the  United  States. 

2.  On  November  1,  1918,  Mr.  O.  A.  Lanchantin,  Chief  of  the 
Canvas  Goods  Hardware  and  Gas  Mask  Hardware  Section  of  the 
General  Supplies  Division,  in  a  telephone  conversation  with  Mr. 
E.  M.  Wightman,  secretary  of  the  claimant,  told  Mr.  Wightman  that 
he  would  recommend  an  order  for  24,000  end  fasteners  for  canval^ 
belts  at  $2.26  per  hundred. 

3.  This  order  was  to  be  in  addition  to  the  order  for  183,240  of  the 
same  articles,  recommended  on  October  18, 1918,  for  which  the  claim- 
ant has  filed  claim  No.  2382. 

4.  The  fasteners  had  been  manufactured  and  were  to  be  delivered 
on  receipt  of  a  formal  order  or  contract,  but  this  was  never  issued. 

DECISION. 

1.  This  case  is  similar  in  all  material  particulars  to  claim  No. 
2382,  filed  by  the  same  claimant. 

2.  There  was  a  promise  to  recommend  an  order,  but  no  agree- 
ment, express  or  implied,  between  the  Government  and  the  claimant. 

DISPOSmON. 

This  Board  will  enter  an  order  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Price  concurring. 
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Case  No.  1625. 

In  re  CIiAIK  07  AMEBICAK  GAS  ACCVKITLATOR  CO. 

1.  EZPERIMEHTAL  COSTS. — Where  experimental  costs  were  not  incurred  hj 
claimant  in  connection  with  performance  or  preparation  for  perform- 
ance of  a  contracti  claimant  is  not  entitled  to  reimbnrsement  therefor 
under  Supply  Circular  111  under  such  contract. 

9.  CLAIK  AHD  DECISION. — Appeal  from  decision  of  Claims  Board,  Air  Serrioe, 
denying  claimant  experimental  costs  in  connection  with  settlement  of 
formal  suspended  contract  for  the  manufacture  of  interrupter  gears. 
Decision  ai&rmed. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  tlie  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Boards  Air 
Service,  denying  claimant  certain  items  in  connection  with  the 
settlement  of  his  formal  suspended  contract,  for  the  manufacture 
of  interrupter  gears. 

2.  Briefly,  by  purchase  order  dated  March  11,  1918,  claimant 
ihanufactured  and  delivered  to  the  United  States  one  interrupter 
gear  for  the  agreed  price  of  $52.36,  which  he  has  been  paid.  Claim- 
ant, however,  manufactured  at  the  time  two  gears,  only  one  of 
which  was  ordered  or  accepted  by  the  Government.  In  connection 
with  the  manufacture  of  these  gears,  claimant  apparently  found  it 
necessary  to  undergo  considerable  preliminary  experimental  and 
engineering  expense,  so  that  the  gears  actually  cost  him  $2,681.80, 
to  which  in  his  claim  he  has  added  10  per  cent  profit,  making  a  total 
of  $2,949.98,  upon  which  he  has  credited  the  United  States  with  the 
purchase  price  of  the  one  gear  accepted,  i.  e.,  $52.36,  leaving  a  bal- 
ance of  $2,897.60. 

3.  Claimant  thought  this  excess  cost  justifiable  for  the  reason  that 
he  expected  to  absorb  it  in  a  larger  contract  which  he  might  ex- 
pect were  the  gear  submitted  satisfactory.  A  formal  order  dated 
June  5,  1918,  which  has  been  suspended  and  upon  the  settlement  of 
which  this  case  arises,  was  later  given  to  the  claimant  for  750  of 
these  gears.  The  claimant  in  making  up  his  estimates  upon  which 
the  price  would  be  based  in  the  new  contract  included  in  his  esti- 
mated overhead  the  experimental  and  excess  cost  incurred  in  con- 
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nection  with  the  purchase  order  of  March  11,  1918,  for  the  one  gear 
that  such  cost  might  be  absorbed  in  the  production  thereunder. 

4.  The  formal  contract  was  suspended,  however,  and  the  Claims 
Board,  Air  Service,  refused  to  allow  claimant  the  excess  cost  under 
the  prior  order  in  the  settlement  of  his  formal  contract,  stating 
that  his  claim  was  class  B,  informal  under  the  purchase  order.  Hear- 
ing was  had  before  this  Board  on  this  class  B  claim  on  December  8, 
1919,  and  the  Board  in  its  decision  stated : 

"  No  express  agreement  was  made  nor  can  an  agreement  be  im- 
plied by  which  the  Government  undertook  to  reimburse  the  claimant 
for  any  expense  in  making  the  one  gear  called  for  in  order  20747. 
outside  of  those  expenses  carried  by  the  price  of  $52.72  for  the  gear, 
which  has  been  paid  to  the  claimant." 

5.  The  suggestion  was  made  to  claimant  in  the  decision  that  appli- 
cation be  made  to  the  Claims  Board,  Air  Service,  to  reopen  the  settle- 
ment made  under  the  formal  contract  in  order  that  this  excess  ex- 
pense might  be  considered.  The  Claims  Board,  Air  Service,  refused 
to  open  this  claim  for  the  reason  that  the  expense  for  which  claim 
was  made  was  not  properly  chargeable  to  the  formal  contract,  and 
upon  such  refusal  appeal  was  taken  to  this  Board. 

DECISION. 

1.  The  basis  upon  which  formal  contracts  will  be  adjusted  is  set 
forth  clearly  in  Supply  Circular  No.  Ill,  of  the  Purchase,  Storage 
and  Traffic  Division.  What  the  contractor  may  have  considered  in 
fixing  or  arriving  at  the  contract  price  is  not  necessarily  a  "  cost " 
under  that  Supply  Circular  for  which  he  will  be  reimbursed.  The 
expenses  for  which  claimant  seeks  reimbursement  were  not  made  in 
connection  with  performance  or  getting  ready  to  perform  this  formal 
contract,  but  were  made  under  an  entirely  distinct  and  separate  con- 
tract for  the  production,  at  a  fixed  price,  of  one  gear  for  which 
<;laimant  has  been  paid.  The  decision  of  the  Claims  Board,  Air 
Service,  must,  therefore,  be  affirmed. 

Col.  Delafield  and  Mr.  Henry  concurring. 


Case  No.  522. 

In  re  CLAIK  07  LOOSE- WILES  BISCUIT  CO. 

1.  OBAL     A6KEEXENT— SPECIAL     7ACILITIES.^Where     duly    authorised 

agents  of  the  Government  direct  the  manufacturer  of  hard  bread  to  in- 
stall special  facilities  for  making  and  soldering  tin  containers  for  hard 
bread,  and  promise  the  manufacturer  that  the  Government  will  issue 
purchase  orders  to  the  manufacturer  for  bread  to  be  packed  In  such  con- 
tainers, and  the  manufacturer  incurs  expense  in  preparing  to  comply 
with  such  directions,  and  thereafter  oral  orders  for  a  minimum  quantity 
of  300,000  pounds  of  bread  to  be  packed  in  such  containers  and  in  car- 
tons is  given  the  manufacturer,  though  no  price  is  specified,  there  were 
two  agreements  within  the  meaning  of  the  act  of  March  2,  1919,  one 
for  providing  facilities  and  one  for  bread. 

2.  CLAIK  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  expense  in- 

cident to  the  preparation  for  the  manufacture  and  packing  of  hard 
bread.  Held,  there  were  agreements  within  the  meaning  of  said  act 
under  which  claimant  is  entitled  to  relief. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

1.  This  is  a  class  B  claim  arising  under  the  act  of  March  2,  1919. 
Statement  of  claim  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply'  Circular  No.  17, 1919.  The  amount  of  claim 
is  $1,860.77.    A  hearing  was  had  December  16, 1919. 

2.  The  alleged  agreement,  or  rather  agreements,  result  from  two 
verbal  orders,  both  given  the  claimant  by  Lieut.  David  M.  Graham 
and  Capt.  F.  M.  Van  Home,  both  of  whom  were  officers  in  the  Quar- 
termaster Corps ;  one  of  these  orders  included  an  order  for  the  instal- 
lation of  special  facilities  for  packing  and  soldering  hard  bread  in 
tin  cans,  and  the  other  an  order  for  the  production  of  hard  bread 
in  both  tins  and  cartons,  the  minimum  amount  intended  in  the  last- 
mentioned  order  appears  to  be  300,000  pounds.  The  exact  amount 
of  the  order  is  not  certain,  nor  is  the  price  stated.  The  entire  claim 
embraces  losses  on  raw  material  used  in  packing  hard  bread  in  car- 
tons which  grew  out  of  the  alleged  oral  order  for  3,000,000  pounds 
as  a  minimum  production  of  hard  bread  in  cartons  and  tins,  and  the 
cost  of  special  facilities  for  soldering  tin  cans  in  which  hard-bread 
was  to  be  packed,  which  grew  out  of  the  alleged  oral  order  which 
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included  in  part  an  order  for  the  installation  of  equipment  for  pack- 
ing hard  bread  in  tins ;  the  items  are  as  follows : 


Article. 


HAW  MATERUL. 


Solder— 2,180  pounds,  at  10.48. . . 
Waterproof  paper: 

15,005  sets,  at  6.843  cents. . . 

435  pounds,  at  13. 31  cents. . 

3,131  pounds,  at  11. 52  cents. 


Flos  5  per  cent  overhead. 


SPECIAL  ?ACILmE8. 

[Purchased  and  installed  during  August  and  September,  1918.] 


Soldering  table  and  equipment . 
Hard  bread  cutters,  2  at  S65 


All  chargeable  to  dovemment . 
Total  loss 


Cost. 


$1,264.00 

8n.54 

57.03 

300.01 


2,560.78 
128.04 


Recovery 
value. 


1 


1872.00 
518.55 


500.00 
130.00 


125.00 
32.50 


Loss. 


1302.40 
777.83 


1,170.23 
128.04 


1,206.27 


406.00 
07.60 


562.60 


1,800.77 


3.  During  the  summer  and  fall  of  1918  the  demands  of  the  Govern- 
ment for  hard  bread  greatly  exceeded  the  supply.  Also  the  Gov- 
ernment desired  that  hard  bread  destined  for  the  front  should  be 
packed  in  tin  cans  instead  of  paper  or  wooden  cartons,  because  the 
poisonous  gases  used  by  the  Germans  had  been  found  to  permeate  the 
paper  and  wooden  cartons.  The  claimant  had  theretofore  handled 
many  Government  contracts  which  required  hard  bread  packed  in 
cartons,  but  the  packing  of  hard  bread  in  tins  was  a  new  idea,  and 
ways  and  means  for  the  packing  and  soldering  of  these  tins  had  to 
be  devised  by  the  claimant. 

4.  Pursuant  to  plans  adopted  by  the  Quartermaster  General's  De- 
partment for  a  greatly  increased  production  of  hard  bread  in  both 
tins  and  cartons,  Lieut.  Graham,  whose  chief  duties  were  the  develop- 
ment of  production  of  hard  bread  in  tins  and  cartons  and  tins  for 
packing  hard  bread,  was  ordered  to  Chicago  for  the  purpose  of 
holding  a  conference  with  the  manufacturers  of  hard  bread  and  the 
manufacturers  of  tins.  Thereupon  a  conference  was  held  in  Chicago 
on  June  14, 1918.  The  representatives  of  the  claimant  company  were 
those  among  others  of  such  manufacturers  who  attended  this  con- 
ference, and  instructions  were  then  and  there  given  by  Lieut.  Graham 
to  all  of  the  manufacturers  present  that  they  must,  without  delay, 
make  preparations  to  greatly  increase  their  production  of  hard  bread 
in  both  tins  and  cartons.  These  instructions,  given  to  the  claimant  at 
Chicago  on  June  14, 1918,  were  again  repeated  to  it  at  later  dates  by 
both  Lieut.  Graham  and  Capt.  Van  Home,  the  latter  being  a  Zone 
Supply  Officer  with  power  to  negotiate  contracts  for  hard  bread. 
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The  claimant  thereupon  proceeded  to  make  the  necessary  prepara- 
tions pursuant  to  the  instructions  given  it  by  said  officers.  Between 
the  dates  of  October  21  and  October  25,  1919,  the  claimant  received 
an  oral  order  from  both  Lieut.  Graham  and  Capt.  Van  Home  for 
the  production  of  hard  bread  in  both  tins  and  f»Artons.  Thereupon 
the  claimant,  without  delay,  began  the  production  of  the  bread  on 
the  faith  of  this  verbal  order  and  produced  approximately  50,000 
pounds,  which  was,  however,  delivered  on  other  orders  issued  by 
the  Government,  and  not  on  this  particular  oral  order. 

5.  The  evidence  in  this  case  which  tends  to  prove  the  essential  facts 
described  in  the  foregoing  paragraphs  is  hereinafter  set  forth,  and 
is  as  follows : 

Testimony  of  Mr.  Willcockson,  vice-president  of  the  claimant 
(transcript  of  testimony,  p.  28,  et  seq.) : 

"  Question.  Now,  did  you  do  any  work  on  it  ? 

"  Mr.  Willcockson.  We  made  some  goods  but  we  never  delivered 
any,  to  the  best  of  my  knowledge,  on  that  contract,  because  the  con- 
wtract  was  never  issued  before  the  goods  were  made  up. 

"  Question.  How  many  of  them  were  made  up  ? 

"  Mr.  Willcockson.  My  recollection  of  it  is  60,000  pounds. 

"Question.  And  you  made  none,  did  not  do  any  work  on  that 
contract  at  all? 

"  Mr.  Willcockson.  To  the  best  of  my  recollection,  we  made  some 
goods  but  they  never  were  delivered  on  that  contract,  but  having 
other  contracts  that  had  not  been  completed,  it  took  the  same  goo(S 
and  delivered  them  on  the  other  contracts." 

The  affidavit,  which  is  in  the  Government  files,  of  John  H.  Wiles, 
also  vice  president  of  the  claimant  company,  is  in  part  as  follows : 

"  On  June  14,  1918,  while  in  Washington,  D.  C,  I  received  a  tele- 
gram from  our  Chicago  plant  advising  me  in  substance  that  Lieut. 
D.  E.  Graham,  of  Washington,  had  that  day  convened  a  meeting  of 
Chicago  cracker  packers  at  the  office  of  the  Chicago  depot  quarter- 
master, and  allotted  our  company  30,000  pounds  per  day  of  hard 
bread  in  cartons,  or  tins,  as  soon  as  tins  were  available;  that  this  was 
an  emergency  order  and  all  other  orders  were  to  be  set  aside.  *  *  * 
A  few  days  later,  when  in  New  York,  I  met  Lieut.  Graham  and 
Captain  Van  Home  and  the  former  explained  to  me  the  purpose  of 
his  recent  trip  to  Chicago  and  instructed  me  to  install  tin  packing 
and  soldering  facilities  at  our  plants  in  Kansas  City  and  St.  Louis; 
and  he  gave  me  a  verbal  order  for  hard  bread  in  tins  to  be  produced 
at  both  plants  named. 

m  .         *  *  *  *  *  * 

"  It  required  more  than  thirty  days  experiments  at  Chicago  with 
soldering  devices  before  w^e  had  perfected  one  that  worked  satisfac- 
torily, and  toward  the  end  of  July  (1918)  I  instructed  the  Kansas 
City  plant  to  begin  the  installation  of  the  soldering  device  and  equip- 
ment and  to  provide  a  supply  of  solder  to  take  care  of  verbal  orders 
for  hard  bread  in  tins  given  me  by  Lieut.  Graham  and  Capt.  Van 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  95 

Home,  both  of  whom  insisted  that  we  at  once  begin  at  Kansas  City 
to  pack  trench  tins  and  solder  as  many  as  we  could  with  the  best 
devices  on  hand,  regardless  as  to  whether  these  said  devices  were 
economical  or  not." 

Testimony  of  Capt.  F.  M.  Van  Home  (Transcript  of  Evidence, 

pp.  24  and  26) : 

"Question.  No;  I  was  just  getting  to  that.  Did  you,  on  or  about 
October  21st  or  25th  (1919)  give  the  claimant  an  order  for  300,000 
pounds  of  hard  bread  to  be  made  at  their  Kansas  City  plant? 

"Mr.  Van  Horne.  Mv  recollection  on  that  whole  transaction  is 
not  absolutely  clear.  I  do  laiow  I  received  instructions  from  Wash- 
in£pton  that  they  were  placing  contracts,  or  having  contracts  placed 
at  Kansas  City  for  hard  bread  at  once  and  that  I  should  arrange  with 
the  Loose- Wiles  Biscuit  Company  a  contract.  As  to  the  exact 
amount,  I  am  not  positive ;  it  was  300,000  pounds,  I  believe. 

"Question.  A  letter  dated  August  11,  1919,  written  to  this  board 
by  the  Loose- Wiles  Biscuit  Company  states  that  the  latter  part  of 
October,  1918,  about  the  21st  or  26th,  Captain  F.  M.  Van  Home,  of 
the  New  York  Depot  Quartermaster  Corps,  gave  to  our  vice  presi- 
dent, John  H.  Wiles,  who  was  then  in  New  li^ork,  a  verbal  order  for 
300,000  pounds  of  hard  bread  packed  in  paper  cartons  and  wooden 
cases.  Can  you  state  whether  or  not  you  gave  that  order  as  alleged 
there  or  as  set  forth  there  ? 

"  Mr.  Van  Horne.  Well,  as  far  as  the  date  goes,  I  can  not  make  a 
sworn  statement  about  it.  I  do  know  that  I  told  them  to  prepare  to 
manufacture  hard  bread  in  cartons  and  in  tins  in  the  Kansas  City 
factory.  I  believe  they  did  manufacture  hard  bread  in  cartons  and 
we  received  delivery  from  them. 

"Question.  Do  you  know  whether  you  told  them  to  go  ahead  or 
just  told  them  to  prepare? 

"  Mr.  Van  Horne.  I  told  them  to  go  ahead  on  tins." 

•  

Testimony  of  Lieut.  D.  M.  Graham  (Transcript  of  Evidence, 
p.  41  et'seq.) : 

"Mr.  Graham.  My  instructions  (from  his  superiors)  were  to  get 
hard  bread  and  tins  for  hard  bread  at  any  cost,  that  the  manufac- 
turer's producing  equipment  work  night  and  day  and  Sunday  in 
order  to  get  the  hard  bread,  the  calls  were  so  urgent  from  France. 
As  a  matter  of  fact,  we  had  one  cable  criticising  us  very  severely  for 
not  getting  the  hard  bread  over  there,  stating  that  our  soldiers,  our 
men  in  France,  had  to  tie  baling  wire  around  a  loaf  of  bread  and 
tie  it  over  their  backs  in  marches  to  the  front  and  in  their  advances. 
The  instructions  at  all  times  were  to  get  it.  '  No  matter  how  you  get 
it,  to  get  it.' 

"  Question.  Were  any  restrictions  placed  on  you  ? 

"  Mr.  Graham.  Absolutely  none.  I  was  given  complete  authority 
by  Col.  Mcintosh.  It  was  my  function  to  get  these  people  to  equip 
and  produce.  They  were  promised  definitely  that  they  would  get 
contracts;  such  contracts  would  be  given  them  by  the  respective 
representatives  of  the  Zone  Supply  Officer.  I  had  authority  to  tell 
people  that  they  would  get  contracts  but  not  definitely  ito  draw 
contracts  myself. 
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"Question.  Had  you  any  authority  to  order  these  people  to  put 
in  equipment ;  or  had  you  any  instructions  to  order  people  to  put  in 
additional  facilities,  telling  them  that  the  Government  would  take 
care  of  them  ? 

"  Mr.  Graham.  Yes.  *  *  *  We  insisted  that  they  increase  their 
manufacturing  and  get  the  goods,  otherwise  we  frankly  told  them  we 
might  have  to  do  it  for  them.  *  ♦  ♦  I  told  him  (representative  of 
the  claimant)  that  he  would  have  contracts  and  that  such  contracts 
would  be  definitely  given  by  the  zone  supply  oflScer  in  his  territory 
there.  We  verv  franklv.  Colonel,  had  full  authoritv  to  tell  these 
people  to  go  ahead,  that  they  would  be  given  contracts  and  we  were 
backed  up  in  it  absolutely.  '^*  *  *  I  told  the  Loose- Wiles  Biscuit 
Co.  in  Kansas  City  they  would  be  required  to  make  hard  bread  and 
to  get  busy  and  prepare  for  it  and  get  as  much  production  as  possible. 
A  representative  of  the  zone  supply  officer  was  present,  and  he  was 
told  to  make  necessarv  and  definite  detailed  arrangements  with  the 
Loose- Wiles  Biscuit  Co.  to  give  them  a  contract." 

DECISION. 

1.  The  evidence  in  this  case,  consisting  of  the  testimony  of  the 
claimant  and  of  Lieut.  Graham  and  Capt.  Van  Home,  is  to  the 
effect  that  the  claimant  was  on  June  14,  1918,  and  thereafter  in- 
structed to  go  ahead  with  the  production  of  hard  bread  in  both  tins 
and  cartons,  and  also  to  install  the  necessary  facilities  for  the  pack- 
ing and  soldering  of  hard  bread  in  tin  cans.  The  evidence  given  by 
both  the  claimant  and  Capt.  Van  Home  is  to  the  effect  that  a  verbal 
order  was  between  October  21  and  October  25,  1918,  given  the 
claimant  for  the  production  of  hard  bread  in  cartons  and  tins.  The 
exact  number  of  pounds  of  hard  bread  is  not  shown  by  the  evidence, 
but  it  does  show  that  the  minimum  amount  intended  by  Lieut. 
Graham  was  300,000  pounds;  nor  does  the  evidence  show  the  price 
per  pound  to  be  paid  by  the  Government  for  such  bread.  The  evi- 
dence is  to  the  effect  that  the  claimant  at  once  proceeded  to  comply 
with  the  verbal  instructions,  both  as  to  the  installation  of  facilities 
for  the  packing  of  hard  bread  in  tins  and  the  production  of  a 
minimum  amount  of  300,000  pounds  of  hard  bread  in  both  tins  and 
cartons,  and  that  approximately  50,000  pounds  of  the  above  amount 
was  produced,  but  was  delivered  on  another  contract. 

2.  In  view  of  the  decisions  in  cases  of  the  Heekin  Can  Co.,  volume 
1,  part  2,  page  328,  and  the  New  Orleans  Can  Co.,  volume  1,  part  2, 
page  163,  Decisions  of  the  Board  of  Contract  Adjustment,  in  which 
the  principles  involved  are  substantially  similar  to  those  in  this  case, 
a  discussion  of  the  sufficiency  of  the  contractual  authority  of  either 
Lieut.  Graham  or  of  Capt.  Van  Home  to  bind  the  Government 
appear  unnecessary;  adding  only  that  the  negotiations  entered  into 
with,  and  the  instructions  given  the  claimant  by,  both  of  these 
officers  were  on  all  occasions  without  doubt  acts  done  within  the 
scope  of  their  authority. 
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3.  Therefore,  under  these  facts,  and  under  all  the  circumstances 
of  the  case,  it  is  the  opinion  of  this  Board  that  two  agreements  were 
entered  into  between  the  claimant  and  Lieut.  D.  M.  Graham  and 
Capt.  F.  M.  Van  Home,  both  authorized  agents  of  and  both  acting 
in  behalf  of  the  Government  jointly,  consisting,  respectively,  on  June 
14, 1918,  of  an  agreement  for  special  facilities  for  packing  and  solder- 
ing hard  bread  in  tins  and  between  October  21  and  25,  1918,  of  an 
agreement  for  the  production  of  hard  bread  in  both  tins  and  cartons, 
the  minimum  amount  being  300,000  pounds.  That  the  claimant  did, 
without  delay  on  both  occasions,  proceed  to  carry  out  these  instruc- 
tions as  given.  That  both  of  these  agreements  are  agreements  within 
the  meaning  of  the  act  of  March  2,  1919,  and  that  the  claimant  is 
entitled  to  relief  for  such  losses  as  it  has  suffered  in  complying  with 
the  instructions  of  Government  officers  at  the  times  and  under  the 
circumstances  stated. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  document  setting  forth  the 
nature,  terms,  and  conditions  of  the  agreement  and  certificate  Form 
C  to  tiie  Claims  Board,  Director  of  Purchases,  for  action  in  the 
manner  provided  in  subdivision  (c),  section  5,  Supply  Circular  No. 
17,  Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Shaw  concurring. 


Case  No.  1642. 

In  reCLALK  OF  W.  £.  E0BIK80N  &  CO.,  FACTORS  FOR  S.  A.  SHAVER  &  CO.. 

1.  FAJXTTRE  TO  COMPLY  WITH  SPECIFICATIONS.— Where  bulletins  of  the 
Food  Administration,  nnder  which  canned  goods  were  purchased  by  the 
Government,  provided  that  goods  must  comply  with  certain  specifica- 
tions as  to  quality  and  packing,  and  where  on  first  inspection  the  goods 
were  passed  as  to  quality  but  were  later  rejected  for  improper  packing, 
there  was  no  acceptance.  Therefore,  when  it  was  later  agreed  on  behalf 
of  the  Government  to  accept  the  goods  in  spite  of  the  inferior  packing,, 
provided  that  they  met  the  specifications  as  to  quality,  and  the  goods  on 
reinspection  failed  to  meet  such  specifications,  there  is  no  obligation 
on  the  Government  to  pay  under  the  act  of  March  2,  1919,  for  the  loss 
suffered  by  claimant  in  setting  aside  the  beans. 

8.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
vTritings,  including  bulletins  of  the  United  States  Food  Administration^ 
relating  to  stringless  beans.    Held,  claimant  not  entitled  to  relief. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  comes  to  this  Board  on  appeal  from  a  decision  of  the 
Claims  Board,  Director  of  Purchase,  on  a  Class  B  claim,  in  the 
sum  of  $1,597.56,  for  losses  claimed  by  reason  of  the  Government 
failing  to  take  1,600  cans  of  stringless  beans  or  3,200  dozen  cans 
at  $1.35  per  dozen  cans. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Bulletin  No.  10  of  the  United  States  Food  Administration  dated: 
July  30,  1918,  and  Bulletin  No.  12  of  the  United  States  Food  Ad- 
ministration dated  September  27,  1918,  were  sent  by  the  United 
States  Food  Administration  to  S.  A.  Shaver  &  Son,  who,  among 
other  things,  were  canners  of  stringless  beans,  on  or  about  the  dates 
which  they  bear  date.  Bulletin  No.  12  required  of  S.  A.  Shaver  &  Son 
that  they  set  aside  40  per  cent  of  their  pack  of  1918  No.  2  stringless 
beans,  which  for  the  purposes  of  this  case  is  deemed  to  be  1,600 
cases  of  2  dozen  cans  each.  In  accordance  with  the  bulletins  S.  A. 
Shaver  &  Son  set  aside  for  the  use  of  the  Government  the  1,600* 
cases  so  allotted  to  them. 

2.  On  or  about  October  21,  1918,  a  purchase  order  was  issued  to 
S.  A.  Shaver  &  Son  ordering  the  1,600  cases  so  set  aside  to  be 
shipped  as  soon  as  possible  f.  o.  b.  Frankfort,  Ky.,  to  the  depot 
quartermaster  at  St.  Louis,  Mo.,  fixing  the  provisional  price  at 
10^*^  cents  per  can,  or  a  total  provisional  price  of  $4,000.  The 
goods  so  ordered  were  inspected  by  an  inspection  officer  from  the- 
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office  of  the  depot  quai'termaster  who  passed  the  goods  as  being  in 
accordance  with  the  specifications.  Thereupon  the  Government  bills 
of  lading  were  furnished  to  S.  A.  Shaver  &  Son  for  shipment  in  their 
nama  to  the  depot  quartermaster  at  St.  Louis,  Mo.,  in  accordance- 
with  the  terms  of  the  purchase  order.  On  or  about  that  date  W.  E. 
Hobinson,  a  member  of  the  firm  of  W.  E.  Robinson  &  Co.,  factors, 
of  Bel  Air,  Md.,  who  held  a  power  of  attorney  from  S.  A.  Shaver  & 
Son  as  factors  for  them,  and  who  had  advanced  monev  to  S.  A. 
Shaver  &  Son  on  account  of  the  1918  pack  upon  w-hich  he  had 
a  lien  for  such  advanced  moneys,  appeared  at  the  factory  of  S.  A. 
Shaver  &  Son  and  objected  to  the  purchase  order  and  the  bills  of 
lading  being  issued  in  the  name  of  S.  A.  Shaver  &  Son,  and  objected 
also  to  shipments  being  made  in  their  name;  and  thereupon  he  took 
possession  of  said  purchase  order  and  the  bills  of  lading  for  the 
purpose  of  having  their  names  inserted  in  the  purchase  order  as 
factors,  and  also  of  having  their  names  inserted  in  the  bills  of 
lading  as  shippers. 

3.  Said  W.  E.  Eobinson  proceeded  to  Washington  on  or  about  the 
2d  day  of  November,  1918,  and  took  up  the  matter  of  having  the 
name  of  W.  E.  Eobinson  &  Co.,  inserted  in  the  purchase  order  and 
in  the  bills  of  lading,  and  thereupon  the  purchase  order  and  the  bills 
of  lading  were  cancelled  and  the  whole  matter  was  transferred  to 
the  quartermaster's  office  at  Baltimore,  Md.,  inasmuch  as  the  fac- 
tors, W.  E.  Robinson  &  Co.,  lived  within  the  Baltimore  zone. 

4.  On  November  8,  1918,  the  following  letter  was  written  by  the 
United  States  Food  Administration  to  W.  E.  Robinson  &  Co. : 

22-H-16/HW 

Subject:  String  beans. 

Nov.  8,  1918. 
W.  E.  Robinson  &  Company, 

Bel  AiVy  Maryland. 

Gentlemen  :  From  their  report  dated  October  30th  addressed  to 
the  depot  quartermaster,  St.  Louis,  Mo.,  we  note  that  S.  A.  Shaver 
&  Son,  Frankfort,  Kentucky,  have  canned  to  date  6,000  cases  string 
beans,  40  per  cent  of  which  for  the  Government  is  2,400  cases. 

Under  date  of  October  3d  allotment  was  made  for  1,600  cases 
based  on  a  previous  report,  and  allotment  has  been  made  to-day  for 
800  cases  representing  the  balance  due  the  Government. 

The  purchase  order  covering  1,600  cases  allotted  October  3d,  which 
was  returned  to  this  office,  has  been  forwarded  to  the  depot  quarter- 
master at  St.  Louis  for  cancellation,  and  a  new  order  will  be  issued 
in  your  name. 

Very  truly,  yours. 

United  States  Food  Administration. 

By 

5.  The  quartermaster  at  Baltimore  then  treated  the  matter  as 
though  the  purchase  order  of  October  21,  1918,  to  S.  A.  Shaver  & 
Son  had  never  been  in  existence  and  as  though  the  1,600  cases  in 
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question  had  been  set  aside  and  were  still  being  held  by  S.  A,  Shaver 
&  Son  with  W.  E.  Bobinson  &  Co.,  as  factors,  to  be  dealt  with  by 
the  quartermaster's  office  at  Baltimore,  and  thereupon  the  transac- 
tions were  had  as  shown  in  the  following  letter : 

File  No.  432.2-Subs. 

December  27,  1918. 
Memorandum. 

From  Captain  H.  B.  Walker 
To:  Inspection  Branch, 
bubject :  S.  A.  Shaver  &  Son,  Frankfort,  Ky. 

1.  Your  attention  is  directed  to  the  attached  file  covering  allot- 
ment of  string  beans  to  S.  A.  Shaver  &  Son,  Frankfort,  Ky.,  which 
was  later  canceled  by  the  Zone  Supply  Officer,  Baltimore. 

2.  This  allotment  was  at  first  handled  direct  by  St.  Louis.  In- 
spection had  been  made,  samples  had  been  approved  and  bill  of 
lading  had  been  issued  by  the  St.  Louis  Supply  Officer,  when  W.  E. 
Robinson,  Bel  Air,  Md.,  filed  the  necessary  papers  as  factor  for  this 
concern.  This  automatically  placed  the  matter  in  the  hands  of  the 
Zone  Supply  Officer  at  Baltimore  and  you  will  note  Captain  Green- 
law's letter  of  November  2  advising  St.  Louis  that  Baltimore  would 
issue  papers  to  replace  those  already  issued  by  the  St.  Louis  officer. 
The  Zone  Supply  Officer  at  Baltimore,  finding  that  the  string  beans 
in  question  were  packed  in  fibre  cases  released  the  packer  from  his 
obligations. 

8.  Both  Robinson  and  Shaver  have  filed  protest  at  this  action 
and  after  careful  consideration  of  the  matter  it  has  been  decided 
that  if  the  beans  are  up  to  the  standard  quality  required  for  Army 
consumption,  a  purchase  order  will  be  issued  and  the  goods  taken 
over  in  accordance  with  the  plan  approved  for  all  allotments  of 
com,  peas,  string  beans,  and  tomatoes,  on  which  no  price  adjust- 
ment can  be  made  with  the  contractor. 

4.  This  office  has  therefore  instructed  W.  E.  Robinson  to  secure 
one  or  two  dozen  samples  selected  from  various  cases  in  the  1,600 
case  lot  and  forward  them  to  your  office. 

5.  It  is  also  suggested  that  you  have  the  Zone  Supply  Officer  at 
St.  Louis  send  in  such  samples  as  he  may  have.    On  receipt  of  these 
samples  will  you  kindly  inspect  and  advise  this  office  as  to  your 
■findings. 

H.  B.  Walker, 
Captain.  Quartermaster  Corps^ 
By  C.  Jordan. 
CJ.CSP 
1  end. 
S.  A.  Shaver  &  Son  file. 

and  also 

22-H-16-HW 

Nov.  21, 1918. 
Subject :  String  beans. 
W.  E.  Robinson  &  Company 

Bel  Air,  Maryland. 

Gentlemen:  We  herewith  acknowledge  receipt  of  your  two  let- 
ters, that  of  November  18th  asking  for  instructions  in  reference  to 
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your  allotment  to  S.  A.  Shaver  &  Son^  Frankfort,  Ky.,  and  that  of 
the  19th  in  acknowledgement  of  our  wire  releasing  this  packer  from 
further  obligations  to  the  Government  so  far  as  1918  string  beans  are 
concerned. 

Very  truly  yours, 

XjNrrBD  States  Food  Administration. 

The  Government  closed  the  transaction  with  the  final  letter : 

jANUARr  7, 1919. 
432.2-Sub.  (Beans,  stringless.) 
From :  Director  of  Purchase  and  Storage. 
To :  W.  E.  Kobinson  &  Co.,  Bel  Air,  Md. 
Subject :  Final  disposition  of  stringless  beans. 

1.  You  are  referred  to  allotment  of  stringless  beans  to  S.  A.  Shaver 
&  Son,  Frankfort,  Kv.,  and  recent  arrangements  whereby  the  Army 
agreea  to  issue  purchase  order  and  shipping  instructions  to  cover, 
providing  the  quality  of  the  beans  proved  to  be  up  to  the  standard 
quali^  required  for  Army  use. 

2.  Sample  you  secured,  together  with  samples  forwarded  by  the 
Zone  Supply  Officer,  have  been  carefully  examined  by  the  Inspection 
Branch  of  this  division.  It  has  been  found  that  the  beans  were 
"  matured ;  of  red  variety ;  pods  not  snipped ;  pieces  of  vine  and  stems 
in  the  can;  contents  of  inferior  flavor,  and  grading  substandard." 
The  Inspection  Branch  reports  that  the  samples  submitted  represent 
quality  mf erior  to  that  reauired  for  Army  consumption. 

3.  You  are  hereby  notined  that  the  packer  in  question  is  finally 
and  definitely  released  from  his  obligation,  and  may  dispose  of  his 
product  through  any  channel  he  may  select. 

By  authority  of  the  Director  of  Purchase  and  Storage. 

J.  H.  ^AMS, 

Lieut.  Col.  Qiuirtermaster  Corps, 

In  charge,  Subsistence  Division. 
By  H.  B.  Walker, 
Captain,  Quartermaster  Corps. 

6.  The  beans  in  question  were  afterwards  disposed  of  by  the  claim- 
ant to  the  retail  trade  at  a  claimed  loss. 

DECISION. 

1.  The  Findings  of  Fact  above  set  forth  evidence  a  contract 
whereby  S.  A.  Shaver  &  Son,  of  Frankfort,  Ky.,  under  bulletins  No. 
10  and  No.  12,  of  the  United  States  Food  Administration,  set  aside 
for  the  use  of  the  Army  1,600  cases  of  3,200  dozen  cans  No.  2  stringless 
beans  of  their  pack  of  1918,  and  the  Government  agreed  to  pay  there- 
for the  provisional  price  of  10^  cents  per  can,  the  final  zone  price  to 
be  fixed  by  the  United  States  Food  Administration,  which  price, 
when  so  fixed,  the  Government  agreed  with  S.  A.  Shaver  &  Son  that 
it  would  pay  to  them,  subject  to  the  terms  of  the  bulletins. 

2.  After  October  21,  1918,  and  after  the  purchase  order  and  bills 
of  lading  had  been  issued,  W.  E.  Bobinson  &  Co.,  claiming  to  be 
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factors  for  S.  A.  Shaver  &  Son,  appeared  at  the  claimants'  plant  and 
took  possession  of  the  bills  of  lading  and  the  purchase  order  and 
carried  them  to  Washington  for  the  purpose  of  having  the  name 
of  W.  E.  Robinson  &  Co.  inserted  both  in  the  purchase  order  and 
the  bills  of  lading,  so  that  they,  as  factors,  might  preserve  their  lien 
for  moneys  advanced  to  the  packers,  S.  A.  Shaver  &  Son,  on  account 
of  the  pack  in  question  and  some  other  items. 

3.  It  appears  by  a  letter  dated  November  8,  1918,  from  the  United 
States  Food  Administration  to  W.  E.  Robinson  &  Co.,  factors  for 
S.  A.  Shaver  &  Son,  that  in  the  meantime  800  cases  more  had  been 
allotted  to  the  claimant  and  that  the  purchase  order  for  1,600  cases 
was  forwarded  to  the  depot  quartermaster  at  St.  Louis  for  cancella- 
tion "  and  a  new  order  will  be  issued  in  your  name."  (Findings  of 
Fact  4.)  However,  the  Government,  S.  A.  Shaver  &  Son,  the  packers, 
and  W.  E.  Robinson  &  Co.,  their  factors,  have,  by  agreement  of 
action,  treated  the  matter  throughout  as  though  only  1,600  cases 
were  involved,  the  other  cases  having  been  treated  as  though  never 
involved,  and  no  claim  is  made  here  except  on  account  of  loss  on  the 
1,600  cases.  On  November  21, 1918  (Findings  of  Fact  5),  the  United 
States  Food  Administration  notified  W.  E.  Robinson  &  Co.,  factors 
for  S.  A.  Shaver  &  Son,  the  packers,  to  the  effect  that  the  packers 
had  been  released  on  or  about  the  19th  from  further  obligation  to 
the  Government  on  account  of  the  1918  stringless  beans  concerned. 

The  entrance  of  W.  E.  Robinson  &  Co.,  as  factors  for  S.  A.  Shaver 
&  Son,  into  the  case  removed  the  whole  transaction,  in  the  opinion 
of  Capt.  H.  B.  Walker,  of  the  Inspection  Branch  of  the  Purchase, 
Storage  and  Traffic  Division,  to  the  Zone  Supply  Officer  at  Baltimore, 
Md.,  regardiijg  such  removal  as  having  taken  place  automatically 
on  November  2,  1918,  when  the  Zone  Supply  Officer  at  Baltimore 
wrote  the  Zone  Supply  Officer  at  St.  Louis  that  the  Baltimore  office 
would  issue  the  papers  to  replace  those  already  issued  by  the  St. 
Louis  officer.  And  thereupon  the  Zone  Supply  Officer  at  Baltimore, 
finding  that  the  beans  in  question  were  packed  in  fiber  cases,  released 
the  packers  from  their  obligations,  but  subsequently,  upon  the  pro- 
test of  both  the  factor  and  the  principal  against  this  release,  the 
Baltimore  quartermaster  was  instructed  to  inspect  the  beans  in  ques- 
tion and  to  issue  a  purchase  order  therefor  if  they  were  found  to  be 
up  to  the  standard  quality  required  for  Army  consumption,  and 
thereupon  W.  E.  Robinson  &  Co.  required  S.  A.  Shaver  &  Son  to 
send  from  their  pack  in  question  one  or  two  dozen  sample  cans 
selected  from  various  cases  in  the  1,600  case  lots  to  the  Inspection 
Branch,  and  upon  the  same  being  inspected  they  were  found  to  be 
below  grade,  and  the  letter  of  January  7, 1919  (Findings  of  Fact  5), 
finally  rejecting  the  beans  was  forwarded  to  W.  E.  Robinson  &  Co., 
the  factors  in  question. 
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4.  The  only  question  in  this  case  is  whether  or  not  after  the  trans- 
actions by  the  quartermaster  at  St.  Louis,  the  issuance  of  the  pur- 
chase order  and  the  bills  of  lading  and  the  satisfactory  inspection 
of  the  beans  at  that  point,  the  Government  then  had  the  right,  under 
the  changed  conditions,  to  resample  the  beans  and  to  reject  them 
as  not  being  of  the  standard  quality  required,  if  such  were  the  fact. 
We  are  of  the  opinion  that  the  Government  had  such  right  based 
upon  the  fact  that  it  had  the  right  to  reject  the  beans  because  they 
were  not  packed  according  to  specifications,  and  the  waiver  of  that 
rejection  for  the  time  being  and  the  consent,  if  any,  to  further  ac- 
K!eptance,  was  to  be  based  upon  a  new  test  by  sample.  The  samples 
from  the  zone  officer  at  St.  Louis,  and  also  the  new  ones  furnished 
did  not  come  up  to  grade,  and  by  the  terms  of  the  purchase  order 
the  requirement  was  that  they  must  be  satisfactory  to  the  purchasing 
•quartermaster,  and  although  that  particular  purchase  order  was 
cancelled  and  a  new  one  was  to  be  issued,  it  is  fair  to  assume — it  is 
almost  a  necessary  assumption — ^that  the  new  purchase  order  would 
have  contained  the  same  provision,  inasmuch  as  it  is  a  printed  part 
of  Q.  M.  C.  Form  108b  which  was  almost  universally  used  in  such 
•cases.  Specifications  also  were  set  forth  in  the  bulletins.  The  quar- 
termaster at  St.  Louis  in  inspecting  these  beans  passed  only  on  the 
quality  of  the  samples  furnished  him,  and  had  no  information  as  to 
the  kind  of  boxes  in  which  they  had  been  placed  at  the  factory,  nor 
was  that  point  waived  by  him  for  the  Government.  The  Baltimore 
•quartermaster  had  the  right  and  it  was  his  duty  to  raise  the  objec- 
tion and  then  to  accept  or  reject  on  such  terms  as  might  be  required 
by  his  conception  of  official  duty  or  by  the  direction  of  his  superior 
officers.  The  beans  when  sampled  were  found  not  to  comply  with 
the  specifications. 

The  decision  of  the  Claims  Board,  Director  of  Purchase,  is  affirmed. 

DISPOSITION. 

The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  Diggs  concurring. 


Case  No.  553. 

In  re  CLAIM  OP  ST.  LOUIS  TIN  &  SHEET  METAL  WOBKING  CO. 

1.  MATERIALS  IN  EXCESS  OF  AMOUNT  NECESSABY  TO   COMPLETE  CON- 

TRACTS.— Where  a  duly  authorized  representatlye  of  the  GoTemment 
at  a  meeting  In  Chicago,  at  which  a  representatlye  of  claimant  was  pres- 
ent, Instructed  the  manufacturers  of  hard-bread  cans  to  purchase  thtt 
necessary  equipment  and  material  for  the  manufacture  of  such  cans  In 
as  large  quantity  as  possible,  and  as  soon  as  possible,  and  that  the  Got- 
ernment's  needs  were  unlimited,  and  the  time  of  manufacture  Indefi- 
nite, and  thlit  all  future  arrangements  should  be  made  with  the  local 
depot  quartermaster,  and  claimant  Is  thereafter  awarded  contracts  for 
2,850,000  cans,  and  has  recelyed  settlement  under  such  contracts,  there 
Is  no  agreement  to  reimburse  claimant  for  loss  on  raw  materials  In  ex- 
cess of  the  amounts  required  to  complete  the  formal  contracts. 

2.  NO  LOSS. — Where  a  contractor  purchases  materials  with  which  to  fill  Got- 

ernment  orders,  there  can  be  no  allowance  to  claimant  therefor  In  the 
absence  of  any  testimony  showing  a  loss  on  such  materials. 

3.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  loss 

on  raw  materials.    Held,  no  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 


The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  TraflSe 
Division  Supply  Circular  No.  17,  1919,  for  $11,975.94,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  that  its  president,  C.  F.  Blanke,  was  orally 
instructed  by  Capt.  D.  E.  Graham,  representative  of  the  Quartermas- 
ter General's  Office,  at  a  meeting  in  Chicago  held  on  June  12,  1918, 
to  purchase  the  necessary  equipment  and  material  for  the  manufac- 
ture of  hard-bread  cans  in  as  large  a  capacity  as  possible  and  as  soon 
as  possible;  that  the  quantity  was  unlimited  and  the  time  of  manu- 
facture indefinite,  and  that  claimant  was  told  that  further  instruc- 
tions as  to  terms  and  conditions  would  be  received  and  all  future  ar- 
rangements should  be  made  with  the  local  depot  quartermaster. 
Claimant  alleges  that  it  purchased  tin  plate  and  solder  in  excess  of 
the  amount  required  to  complete  the  contracts  which  it  received  prior 
to  the  signing  of  the  armistice. 
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3.  The  claim  is  for  $11,975.94,  which  is  alleged  to  be  the  loss  on 
tin  plate  and  solder  and  the  handling  charges  and  overhead  expenses 
on  the  same. 

4.  By  agreement  between  Mr.  C.  F.  Blanke,  president  of  the  claim- 
ant company,  and  the  Government  attorney,  the  testimony  of  Capt. 
D.  E.  Graham  as  given  in  the  case  of  the  National  Can  .Co.  was 
admitted  and  agreed  to  be  the  evidence  which  Capt.  Graham  would 
give  if  present  in  the  instant  case. 

5.  From  this  evidence  it  appears  that  Capt.  Graham  instructed 
those  present  at  the  meeting  of  June  12. 1918,  as  follows : 

"  It  developed  that  none  of  these  manufacturers  were  in  a  position 
to  manufacture  tins  for  hard  bread,  except  by  very  crude  methods, 

methods  which  were  termed  *hand  methods' tins  for  hard 

bread  made  by  hand,  which  was  a  very  slow  process  and  did  not 
meet  the  needs  of  the  department  for  quantity  production  to  any 
extent.  They  were  then  advised  that  they  should  procure  the  neces- 
sary automatic  machine  equipment  from  machine  manufacturers  in 
the  East,  namely  E.  W.  Bliss  Manufacturing  Co.,  Max  Ams;  they 
were  the  two  principal  machine  manufacturers.  They  were  in- 
structed at  the  time  to  return  to  their  plants,  to  commence*  imme- 
diately the  production  of  hard-bread  tins  with  their  present  facili- 
tate, and  to  also  arrange  to  secure  the  necessary  equipment  for  manu- 
facturing tins  for  hard  bread  by  the  so-called  automatic  machinery." 

6.  The  claimant  company  appears  to  have  made  arrangements  for 
the  necessary  machinery  and  received  contracts  from  the  Govern- 
ment for  2,850,000  cans,  of  which  they  completed  and  delivered 
1,176,043. 

7.  The  evidence  shows  that  the  claimant  was  reimbursed  for  raw 
material  on  hand  and  material  in  process  not  in  excess  of  the  amounts 
required  to  complete  the  formal  contracts. 

8.  The  evidence  also  shows  that  in  addition  to  the  raw  material 
on  hand,  and  which  was  settled  for  by  the  Government,  the  claimant 
had  commitvients  for — 

1,714  packages  of  tin  plate, 

1,720  packages  of  tin  plate, 
and  that  as  early  as  November  12,  1918,  the  claimant  company  made 
arrangements  to  have  this  sheet  tin  cut  to  commercial  sizes  and  to 
come  in  black  plate. 

9.  The  evidence  shows  that  there  was  no  loss  entailed  upon  the 
claimant  company,  as  the  sheet  tin  and  the  solder  were  all  used 
in  their  commercial  transactions.    (See  pp.  11-21,  Tr.) 

DECISION. 

1.  If  any  agreement  was  entered  into  between  the  claimant  and 
the  Government,  represented  by  Capt.  D.  E.  Graham,  it  could  only 
have  been  for  machinery  and  facilities  and  there  is  no  claim  what- 
ever made  for  either  machinery  or  facilities. 
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2.  Subsequent  to  June  12,  1918,  the  claimant  received  contracts — 

No.  8447,  July  1, 1918, 100,000  cans. 

No.  1371,  Sept.  18,  1918,  750,000  cans. 

No.  1591,  Sept.  80,^1918,  750,000  cans. 

No.  1873,  1,250,000  cans. 
Total  2,850,000,  of  which  it  delivered  1,176,043,  and  was  reimbursed 
for  raw  material  and  material  in  process  not  in  excess  of  the  quantity 
required  to  complete  said  contracts. 

3.  The  evidence  is  clear  that  the  claimant  company,  without  loss 
to  itself,  was  able  to  have  the  sheet  tin  for  which  it  stood  committed 
on  November  12, 1918,  cut  to  commercial  sizes  and  furnished  in  black 
plate,  and  that  same  has  been  used  in  its  regular  commercial  busi- 
ness without  any  loss. 

4.  The  evidence  is  also  clear  that  the  solder  for  which  claim  is 
made  has  been  used  by  the  claimant  company  in  the  course  of  its 
regular  business  and  without  loss. 

5.  It  is,  therefore,  the  opinion  of  the  Board  that  no  agreement  was 
entered  into  between  the  claimant  and  the  United  States  Government 
whereby  the  Government  is  obligated  to  reimburse  the  claimant  the 
items  set  up  in  the  claim. 

6.  The  Board  is  also  of  the  opinion  that  if  there  had  been  an 
agreement  there  has  been  no  loss  entailed  upon  the  claimant  company 
by  reason  of  said  agreement. 

7.  Relief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


Cases  Nos.  1544,  1545,  and  2108. 

In  re  CLAUCS  OF  JOHN  HALL  (IHO.). 

1.  PH0HI8E  OF  BtrBSEaiTENT  CONTRACTS. — A  Y2Lgut  promise  alleged  to 
liaye  been  made  by  an  ofioer  while  negotiating  a  clothing  contract  that 
on  completion  of  the  flrst  contract  claimant  would  receiye  another  con- 
tract for  the  same  kind  of  garments  without  mention  of  price  or  quan- 
tity does  not  amount  to  an  agreement,  in  regard  to  such  subsequent  con- 
tract, within  the  purriew  of  the  act  of  ICarch  8,  1919.  Especially  is 
this  so  when  the  contractor  is  in  default  in  the  performance  of  the 
contract  he  has. 

9.  HECOKHENDATION. — Beoommendation  for  a  contract  does  not  amount  to 
an  agreement  within  the  meaning  of  the  act  of  Xaroh  %,  1918. 

8.  CLADC  AND  DECISION. — These  claims  arise  under  the  act  of  ICarch  8,  1919, 
and  are  based  upon  alleged  oral  contracts  for  the  manufacture  of  oyer- 
ooats  and  cotton  seryioe  coats.  Held,  claimant  is  not  entitled  to  re- 
Uef. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

These  claims  arise  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $21,482.17  in  Case  No. 
1644,  $10,799.37  in  Case  No.  1545,  and  $10,588.99  in  Case  No.  2108, 
bj  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

FUNDINGS  OP  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  It  seems  that  prior  to  March  18,  1918,  the  claimant  had  two 
contracts  with  the  Government  for  the  manufacture  of  cotton  coats, 
all  of  which  coats  were  delivered  to  the  Government,  have  been  paid 
for,  and  are  not  in  question  in  these  cases.  Claimant  claims  that 
some  time  in  March,  1918,  it  received  a  telegram  from  the  quarter- 
master's office  at  Washington  making  inquiry  of  the  claimant  as  to 
the  possible  manufacture  of  raincoats;  that  it  did  not  want  to  enter 
into  the  manufacture  of  raincoats,  but  the  treasurer  of  the  com- 
pany, Mr.  Jacobs,  came  to  Washington  to  see  what  he  could  do  with 
reference  to  some  other  garments,  and  upon  that  visit  called  upon 
Mr.  O.  D.  Frost,  who  was  connected  with  the  Office  of  the  Quarter- 
master General  and  was  a  negotiating  officer  to  negotiate  with  manu- 
facturers for  the  manufacture  of  clothing.    He  had  a  conversation 
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at  his  own  request  with  Mr.  Frost  on  March  18,  1918,  in  which  Mr. 
Jacobs  claims  that  Mr.  Frost  asked  him  whether  or  not  he  could 
make  overcoats,  and  he  told  him  that  he  could  manufacture  over- 
coats at  the  rate  of  1,000  a  day  or  5,000  per  week,  and  that  Mr.  Frost 
said  to  him  that  the  price  would  be  $1.81  per  garment.  The  treasurer 
of  the  company,  Mr.  Jacobs,  testified  that  at  that  time  he  was  equip- 
ped for  making  woolen  overcoats  and  had  lots  of  extra  machines  to 
manufacture  them  with.  He  also  testified  that  Mr.  Frost  said  he 
would  issue  a  contract  to  him  for  40,000  overcoats,  5,000  to  be  fin- 
ished weekly,  the  whole  contract  to  run  over  a  period  of  eight  weeks, 
and  that  if  the  claimant  would  notify  him  within  a  short  time  be- 
fore finishing  the  manufacture  he  would  give  him  another  contract 
for  overcoats.  Mr.  Frost  was  not  a  contracting  officer,  but  was  a 
negotiating  officer  and  recommended  various  manufacturers  to  the 
Government  for  contracts.  The  conversation  ripened  into  a  con- 
tract. No.  1303-C,  dated  March  18,  1918,  proxy-signed,  for  40,000 
overcoats,  5,000  weekly,  running  over  a  period  of  eight  weeks  from 
the  time  the  materials  should  be  furnished.  The  materials  were 
furnished  May  6,  1918,  and  all  deliveries  under  the  contract  should 
have  been  made  on  or  about  July  1,  1918,  but  deliveries  were  not 
completed  until  about  August  10,  1918.  There  was  a  provision  in 
the  contract  regulating  the  relations  that  should  exist  between  the 
claimant  and  his  labor,  which  provisions  were  subject  to  the  super- 
vision and  direction  of  the  Bureau  of  Labor  Standards. 

2.  It  appears  from  the  record  that  beginning  in  July,  1918,  and 
running  up  until  some  time  in  August,  1918,  the  claimant  was  in 
controversy  with  the  labor  in  his  shops  and  was  not  complying 
with  his  contract  with  reference  thereto,  and  that  by  reason  thereof 
he  had  not  delivered  the  overcoats  in  accordance  with  the  terms  of 
the  contract,  and  that  his  controversy  with  his  labor  was  acting  to 
the  detriment  of  the  Government.  The  Bureau  of  Labor  Standards 
called  the  Government's  attention  to  the  fact  and  directed  that  fur- 
ther contracts  should  not  be  given,  and  the  claimant  was  taken  from 
the  list  of  those  to  whom  the  Government  would  give  further  con- 
tracts. The  assistant  chief  of  the  Clothing  Division  gives  this  as 
a  reason  why  a  further  contract  was  not  awarded  to  the  claimant. 
The  claimant  should  have  completed  his  contract  for  the  40,000  over- 
coats about  July  1, 1918,  and  by  the  time  the  inhibition  was  removed 
from  this  claimant  so  that  he  could  again  become  a  contractor  it  was 
about  August  6,  1918,  and  the  Government  was  so  well  supplied  with 
overcoats  that  it  did  not  wish  to  enter  into  any  further  overcoat 
contracts  with  the  claimant,  and  so  informed  him.  But  inasmuch  as 
the  claimant  was  very  persistent  in  his  efforts  to  obtain  other  con- 
tracts and  had  agreed  thereafter  to  comply  with  Government  re- 
quirements with  reference  to  his  labor,  the  Government,  instead  of 
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giving  him  a  further  contract  for  overcoats,  entered  into  a  con- 
tract with  him  on  August  18,  1918,  No.  5657-C,  for  100,000  pairs  of 
wool  trousers.  The  claimant  testified  that  this  contract  was  given 
him  in  place  of  the  contract  for  overcoats  which  he  expected  and 
that  under  the  circumstances  he  was  satisfied  with  it.  This  contract 
was  never  finished  by  the  claimant,  but  was  settled  by  a  settlement 
agreement  between  the  claimant  and  the  Government  dated  October 
7,  1919,  in  which  settlement  the  Government  paid  the  claimant 
$5,638.50,  being  21  cents  each  on  26,850  garments.  The  settlement 
contract  purported  to  cover  and  ilid  cover  all  materials,  facilities, 
and  other  things  for  or  used  in  and  about  said  contract,  and  the 
claimant  released  the  Government  from  all  obligations  on  account 
thereof. 

3.  It  appears  also  that  while  the  contract  for  the  40,000  woolen 
overcoats,  No.  1303-C,  dated  March  18,  1918,  was  in  process  of 
performance  the  contracts  for  cotton  coats  spoken  of  in  the  intro- 
duction to  these  Findings  of  Fact  were  in  operation,  and  when  those 
contracts  were  completed,  and  during  the  performance  of  the  over- 
coat contract,  the  Government  entered  into  a  contract  No.  2963-C, 
dated  May  10,  1918,  for  the  manufacture  of  100,000  khaki  coats,  and 
which,  it  appears  from  the  evidence,  was  not  completed  until  on  or 
about  August  15,  1918.  The  coats  due  under  this  last-named  con- 
tract were  finished  and  the  claimant  thereupon  applied  to  the 
Quartermaster  General's  Department  for  another  contract  for  the 
manufacture  of  cotton  coats.  There  was  considerable  negotiation  be- 
tween the  claimant  and  the  Quartermaster  General's  Department  in 
New  York  concerning  the  contract  which  had  been  applied  for  and 
claimant  was  notified  on  or  about  August  8,  1918,  that  Harry  L. 
Wells,  assistant  chief  of  the  Procurement  Division,  had  recommended 
him  for  a  contract  of  72,000  additional  olive-drab  cotton  service 
coats.  It  is  not  pretended,  or  should  not  be  pretended,  that  Harry  L. 
Wells  entered  into  any  contract  with  the  claimant  for  these  coats,  and 
the  written  evidence  shows  that  he  did  nothing  more  than  to  recom- 
mend the  claimant  for  a  contract.  It  so  happened,  for  some  reason 
that  is  not  apparent  on  the  record,  that  the  Government  at  this 
time  did  not  want  any  further  cotton  coats,  and  the  recommendation 
of  Harry  L.  Wells  for  a  contract  to  the  claimant  for  72,000  cotton 
olive  drab  service  coats  was  not  awarded.  But  in  place  thereof,  and 
because  of  the  insistence  of  the  claimant,  it  was  arranged  that  he 
should  be  given  an  order  for  wool  service  coats  to  take  the  place 
of  the  cotton  olive  drab  service-coats  contract  which  the  claimant 
expected,  and  thereupon  on  September  20,  1918,  the  Government 
entered  into  a  contract  with  the  claimant.  No.  6241-C,  for  the  manu- 
facture of  30,000  wool  service  coats,  which  contract  was  entered 
upon  but  never  completed.     This  contract  was  settled  by  settle- 
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ment  agreement  between  the  claimant  and  the  Government  dated 
February  24,  1919,  by  which  the  Government  paid  the  claimant 
$402.67,  and  was  released  in  full  from  every  obligation  of  every  kind 
that  might  arise  under  such  contract. 

4.  The  claimant  here  claims  damages  arising  out  of  the  above 
transactions  which  he  divides  into  three  parts  and  files  three  claims 
therefor,  numbered  respectively  1544,  1545  and  2108.  ITie  claims 
No.  1544  and  No.  1545  are  claims  arising  out  of  being  denied  a  second 
overcoat  contract,  and  No.  2108  is  a  claim  for  damages  arising  out  of 
not  receiving  the  contract  for  72,000  cotton  olive-drab  service  coats, 
which  it  seems  would  have  been  the  fourth  contract  for  the  manu- 
facture of  similar  garments.    All  three  cases  were  heard  together. 

(a)  The  claim  under  No.  1544  is  stated  by  the  claimant  to  be  made 

up  of  the  following  items : 

Loss  on  operators,  instructed  how  to  make  overcoats |1, 773. 97 

Instructors'  salaries  paid  in  teaching  operators  how  to  make  over- 
coats   1. 803. 00 

Machinists,  shipping  clerk,  and  porter 654.00 

Rent,  6  weeks,  one-half  of  1757.91  a  month 568. 43 

Miscellaneous  expenditures,  royalty,  teaming,  advertising  for  help, 

etc L 2, 933. 12 

Traveling  expenses 300.00 

Insurance 491. 76 

Light  and  power 188.  77 

Office  salaries,  6  weeks,  at  $80.50,  or  one-half 241.  50 

Officers'   salaries 635.  50 

Additional  machinery  installed 16,422.79 

26, 012.  84 
Less  present  market  value  of  machinery 3,284.56 

22, 728. 28 
Less  value  of  the  use  made  of  this  equipment  which  at  the  outside 
equals  lA  cents  for  each  of  40,000  overcoats  manufactured 760.00 

21. 968.  28 
Less  a  deduction  from  organization  expense  equivalent  to  lA  cents 
on  each  overcoat  manufactured  (40,000  manufactured) 486.11 
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(b)  The  claim  under  No.  1545  arising  out  of  the  loss  on  the  same 

overcoat  contract  is  stated  by  claimant  to  be  as  follows : 

Salaries  of  foremen,  workmen,  etc.,  during  period  men  were  held 

without  work $1, 723. 00 

Rent  of  said  shop  for  43  days 756. 90 

Miscellaneous  expenditures  for  43  days,  covering  royalty,  advertis- 
ing for  help,  telephone,  teaming,  etc 1, 820. 17 

Salaries  paid  in  holding  employees  for  overcoat  contract 1, 652. 07 

Ix)sses  on  operators  in  reorganizing  shop 2, 060. 36 

Tnaurancc  48/60  of  $284.50  for  2  months 182. 39 
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2  machinists,  43  days,  at  $36.75  per  week $451.  50 

1  porter,  43  days,  at  $18  per  week 110.  57 

2  shippers,  43  days,  at  $20  per  week ^ 245. 71 

Officers'  salaries,  43  days 597.  70 

Office  salaries,  43  days 247.25 

Cutters'  salaries,  43  days 931.75 

Total 10, 799.  37 

{c)  The  claim  No.  2108,  loss  arising  out  of  not  receiving  the  con- 
tract for  72,000  cotton  olive-drab  service  coats,  is  stated  as  follows: 

Salaries  paid  out,  holding  employes  for  cotton-coat  contract $1, 975. 26 

Cutting  department  help  held  also  on  same  account,  salaries  paid 

out  $745.08  or  one-half 372.  54 

Iioss  on  operators  in  reorganizing  shop 955.  60 

Salaries  paid  instructors  in  reorganizing,  49  days 1,260.00 

Office  salaries,  49  days,  one-half  cost ^        281.  75 

Officers*  salaries,  49  days,  one-half  cost 729.  75 

Rent,  49  days 618.96 

Miscellaneous  expense 2, 044.  09 

Royalty,  help,  advertising,  teams,  etc 

Insurance,  $127.25  a  month,  49  days 207.09 

2  machinists,  7  weeks,  at  $36.75 514.  50 

1  porter,  7  weeks,  at  $18 126.00 

2  shippers.  7  weeks,  at  $20 280. 00 

40/3  thread On  order. 

A  mercerized On  order. 

Gimp On  order. 

Hooks  and  eyes,  83  great  gross,  at  $4.15 344.45 

17  line  tape.  288  spools  (1,000  yards  each),  at  $3.05 878.  40 
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This  Board  under  the  act  of  March  2,  1919,  has  jurisdiction  only 
to  adjust  agreements,  express  or  implied,  not  executed  according  to 
law,  entered  into  in  good  faith  prior  to  November  12,  1918,  when 
such  agreements  have  been  performed  in  whole  or  in  part,  or  expend- 
itures made,  or  obligations  incurred  upon  the  faith  of  them.  It 
appears  very  clearly  from  the  Findings  of  Fact  that  the  claimant 
has  no  claim  whatever  and  is  not  asserting  any  arising  out  of  any 
of  the  written  contracts  set  forth  in  the  Findings  of  Fact.  They 
aU  seem  to  have  been  performed  and  paid  for,  or  partially  performed 
and  settled  for  so  that  they  need  not  be  considered  in  this  decision 
except  in  so  far  as  they  are  the  basis  of  or  are  concerned  in  the 
alleged  express  or  implied  contracts  upon  which  the  claimant  is 
claiming.  The  claims  arising  out  of  the  transactions  set  forth  in 
the  Findings  of  Fact  are  presented  to  this  Board  in  three  divisions 
or  in  three  parts,  as  cases  numbered  1544, 1545,  and  2108,  which  were 
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all  heard  together  on  February  27,  1920.  These  claims  are  all  so 
interwoven  with  each  other  that  they  can  be  better  undei-stood  if 
decided  together  and  the  decision  filed  with  each  of  the  three  cases. 

I. 

1.  The  claimant  bases  his  claim  in  case  No.  1544  of  $21,482.17 
.upon  an  express  contract  which  he  claims  to  have  entered  into  March 

18,  1918,  in  Washington,  with  O.  D.  Frost,  who  was  at  that  time 
connected  with  the  office  of  the  Quartermaster  General  as  a  nego- 
tiating officer.  The  conversation  out  of  which  the  claimant  claims 
this  contract  grew  is  very  short  and  very  precise,  and  is  in  effect  that 
Mr.  Jacobs,  the  treasurer  of  the  claimant  company,  was  in  Washing- 
ton on  other  business  and  at  that  time  saw  Mr.  Frost,  when  the  ques- 
tion of  furnishing  overcoats  for  the  Government  came  up;  that  at 
that  time  Mr.  Frost  asked  the  claimant  whether  he  was  equipped  for 
making  woolen  overcoats,  and  the  claimant  told  him  that  he  was; 
that  thereupon  Mr.  Frost-said  to  him  that  he  would  give  him  a  con- 
tract for  40,000  overcoats,  5,000  to  be  finished  weekly,  the  whole 
contract  to  run  over  a  period  of  eight  weeks,  and  that  if  the  claimant 
would  notify  him  within  a  short  time  of  finishing  the  contract  he 
would  give  him  another  contract  for  overcoats;  that  the  precise 
number  to  be  included  in  the  second  contract  for  overcoats  was  not 
given,  and  that  the  price  thereof  was  not  mentioned.  This  is  all  of 
the  conversation  upon  which  the  claimant  relies  to  establish  a  second 
contract,  the  contract  upon  which  he  is  here  claiming  for  overcoats. 
Mr.  Frost  was  a  negotiating  officer  and  was  not  a  contracting  officer, 
and  any  recommendation  that  Mr.  Frost  made  for  a  contract,  or  any 
number  of  contracts,  would  have  to  pass  the  Board  of  Awards,  the 
Bureau  of  Labor  Standards,  an  investigation  as  to  the  claimant's 
financial  responsibility,  and  a  bond  for  the  proper  completion  of  the 
work  would  have  to  be  furnished  by  the  claimant,  and  this  pro- 
cedure would  have  to  be  gone  through  each  time  in  the  issue  of  the 
successive  contracts. 

2.  The  testimony  of  Mr.  Frost  as  to  the  same  conversation  is  that 
he  does  not  remember  the  specific  conversation  particularly,  but 
that  he  has  no  doubt  that  he  told  this  claimant  the  same  thing  that 
he  told  all  applicants  for  contracts,  which  was  to  the  effect  that  it 
was  the  Government's  policy  that  whenever  a  contractor  finished 
his  work  or  performed  the  contracts  to  the  satisfaction  of  the  Gov- 
ernment, to  prefer  such  contractors  over  others  and  to  keep  them 
in  constant  production  so  far  as  the  Government's  needs  required; 
and  that  he  is  certain  that  he  never  told  this  claimant  in  that  con- 
versation, or  in  any  other,  that  he  would  be  given  a  succession  of 
contracts,  because  it  was  not  in  his  power  to  do  so  or  to  give  con- 
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tracts  at  all,  and  that  he  could  not  bind  the  Government  to  anything 
and  would  not  have  attempted  to  do  so. 

It  is  out  of  this  meager  conversation  that  the  claimant  seeks  to  con- 
strue a  contract  which  was  to  be  not  only  for  the  overcoats  for  which 
he  did  receive  a  contract  dated  March  18,  1918,  but  a  succession  of 
contracts  for  wool  overcoats  as  long  as  the  war  lasted.  The  claimant^ 
however,  being  interrogated  as  to  prices,  testified  that  the  price  at 
which  they  were  to  be  made  after  the  first  contract  was  not  specified, 
and  that  he  supposed  that  it  might  be  subject  to  a  change. 

The  above  facts,  when  construed  most  strongly  in  favor  of  the 
<;laimant,  do  not  constitute  a  contract,  even  if  they  stood  alone  and 
were  to  be  construed  by  themselves  separately.  There  is  hardly  an 
element  of  a  contract  entering  into  the  conversation  set  out  above. 

Furthermore,  the  conversation  ripened  into  a  written  contract 
-dated  March  18,  1918,  into  which  was  absorbed  and  merged  any  of 
the  conversations,  side  talk,  or  proposed  arrangements  which  might 
or  could  grow  out  of  the  conversation  of  the  same  date.  This  was 
a  proxy-signed  contract  binding  upon  the  claimant  contractor  and 
which  went  through  all  of  the  routine  testified  as  necessary  by  the 
(jovemment's  witness,  O.  D.  Frost;  that  is  to  say,  it  passed  the 
Board  of  Awards,  the  Bureau  of  Labor  Standards,  an  investigation 
us  to  the  claimant's  financial  responsibility,  and  the  furnishing  of 
the  required  bond  by  the  claimant ;  and  was  accepted  by  the  Govern- 
ment and  it  received  and  paid  for  the  garments  to  be  manufactured 
under  it.  The  conversation  of  March  18,  1918,  having  been  followed 
by  a  contract  in  writing  covering  the  same  subject  matter,  all  other 
understandings  than  those  incorporated  in  the  contract  itself  are 
excluded. 

3.  In  addition  to  this,  it  appears  that  in  the  contract  was  a  provision 
with  reference  to  the  claimant's  labor,  which  was  as  binding  on  the 
claimant  as  was  any  other  part  of  the  contract.  The  Bureau  of  Labor 
Standards  investigated  the  affairs  of  the  claimant  during  the  perform- 
ance of  this  written  contract  and  found  that  the  claimant  was  not 
complying  with  the  Government  regulations  with  reference  to  its 
labor,  and  thereupon  notified  the  manufacturing  branch,  of  which  Mr. 
Kirstein  was  the  head,  that  the  claimant  was  having  labor  troubles  in 
his  factory,  and  that  he  was  not  meeting  these  labor  difficulties  satis- 
factorily, and  until  the  Bureau  of  Labor  Standards,  William  Z.  Rip- 
lev,  administrator,  was  convinced  that  claimant  intended  to  do  the 
square  thing,  new  contracts  should  not  be  granted,  and  that  whenever 
he  was  satisfied  that  conditions  were  changed  in  claimant's  plant  he 
would  make  a  further  report.  This  knowledge  came  to  the  direct 
attention  of  H.  L.  Wells,  assistant  chief  of  the  Clothing  Division, 
and  at  or  about  the  time  the  claimants  should  have  been  ready  for 
another  overcoat  contract  the  inhibition  upon  him  against  receiving 
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another  contract  was  still  in  force,  and  it  appears  that  by  the  time 
the  inhibition  was  removed  and  the  claimant  could  again  become  a 
Government  contractor,  August  6,  1918,  the  Clothing  Division  was 
informed  that  the  Government  was  so  well  supplied  with  overcoats 
that  it  did  not  wish  to  enter  into  any  further  overcoat  contracts  with 
the  claimant,  and  so  informed  him.  And  so  it  appears  that  even 
if  there  were  a  contract  for  additional  overcoats  succeeding  that 
of  March  18,  1918,  the  claimant  on  account  of  its  own  fault  arising 
out  of  labor  difficulties  and  out  of  delay  in  deliveries,  was  not  in 
shape  to  take  another  contract  under  Government  requirements  until 
too  late.  But  the  claimant  was  equipped  for  the  manufacture  of 
garments  and  was  very  insistent  that  he  should  have  another  contract 
of  some  sort,  and  the  Government  was  as  always  during  that  period 
in  need  of  garments  for  its  soldiers,  and  thereupon  entered  into  an- 
other contract  with  the  claimant  on  August  19,  1918,  No.  5657-C, 
for  100,000  woolen  trousers.  This  contract  was  given  to  him  by 
the  Government,  according  to  the  testimony  of  the  claimant,  in 
place  of  the  contract  for  overcoats  which  he  did  not  get,  and  which 
the  testimony  shows  he  did  not  get  because  the  Government  had 
entered  into  no  contract  that  he  should  get  it,  and  because  of  his 
own  fault  in  not  settling  the  labor  difficulties  and  in  not  completing 
his  contract  on  time;  and  the  claimant  testified  that  under  the  cir- 
cumstances he  Was  satisfied  with  it.  This  contract  which  the  claim- 
ant received  in  lieu  of  the  second  overcoat  contract  was  never  com- 
pleted ;  but  the  Government  settled  with  him,  aild  paid  him  his  price 
in  the  settlement  of  it,  and  received  from  claimant  a  release  from  all 
obligations  on  account  thereof,  which  must  have  included  any  obliga- 
tions on  account  of  the  delay  in  getting  it,  if  there  was  any,  and  on 
account  likewise  of  any  facilities,  if  any,  entering  into  it. 

4.  The  claimant  in  his  Case  No.  1544,  as  shown  in  subdivision  (a), 
Findings  of  Fact  4,  sets  out  a  claim  for  $21,482.17,  which  he  arrives 
at  by  deducting  from  a  total  of  $26,012.84,  covering  various  items 
therein  set  out,  salvage  and  deductions,  which  reduces  the  net  claim 
to  $21,482.17.  Mr.  Jacobs,  treasurer  of  the  claimant  company,  the 
only  witness  appearing  therefor,  and  who  seems  to  have  had  entire 
charge  of  the  claimant's  business,  testified  in  effect,  on  the  hearing 
(p.  38  et  seq..  Transcript  of  Evidence),  that  all  of  the  expenses  of 
every  kind  included  in  subdivision  (a),  Findings  of  Fact  4,  were 
incurred  before  and  during  the  existence  and  performance  of  the 
written  contract  of  March  18,  1918.  He  was  interrogated  at  some 
length  concerning  the  items  which  enter  into  the  total  of  subdivision 
(a)  in  question,  and  in  each  instance  testified  to  the  above  effect. 
This  makes  it  unnecessary  to  go  into  all  of  the  items,  but  it  may  be 
said  that  all  of  the  items,  except  the  machinery,  were  arrived  at  by 
dividing  the  expenses  of  his  entire  factory  in  some  proportion  and 
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charging  against  the  Government  for  the  purpose  of  this  claim  a 
certain  percentage  thereof.  It  will  be  remembered  that  Mr.  Jacobs 
testified  that  in  his  conversation  with  Mr.  Frost  before  the  written 
contract  was  given  that  he  told  Mr.  Frost  he  was  already  equipped 
for  manufacturing  overcoats  at  the  rate  of  5,000  per  week.  (P.  18, 
Transcript  of  Evidence.)  He  was  interrogated  with  reference  to 
Iiis  ability  to  make  overcoats  at  the  time  he  had  his  first  conversation 
with  Mr.  Frost,  the  question  being  "  Were  you  equipped  at  that  time 
for  making  woolen  overcoats?"  Mr.  Jacobs,  "Yes;  we  had  lots 
of  extra  machines  that  we  could  have  done  with."  Mr.  Jacobs  testi- 
fied, "At  the  time  that  we  started  to  make  ovei-coats  we  did  not  figure 
that  we  would  have  to  have  machinery.  (P.  52,  Transcript  of  Evi- 
dence.) 

It  therefore  appears  conclusively  that  the  cost  of  machinery  and 
labor  for  which  he  is  claiming  in  Case  No.  1544  was  incurred  for  the 
performance  of  that  contract  and  was  not  incurred  for  the  perform- 
ance of  a  further  expected  contract,  nor  did  the  machinery  which 
he  claims  to  have  purchased,  or  the  labor,  or  other  expenses  set  out 
in  his  itemized  statement  enter  into,  nor  could  they  have  entered  into, 
the  consideration  of  the  second  contract  to  be  absorbed  to  any  extent 
in  the  unknown  consideration  to  be  received  on  account  of  the  sup- 
posed second  contract.  And  it  also  appears  conclusively,  as  a  matter 
of  law,  that  even  if  they  were  purchased  for  the  purpose  of  entering 
into  or  being  used  with  reference  to  a  second  contract,  the  said 
second  contract  was  justly  withheld,  and  these  items  can  not  be  con- 
sidered here  as  constituting  any  claim.  And  so  far  as  the  machinery 
item  is  concerned,  it  could  not  have  been  needed  at  all  if  his  testimony 
is  to  be  taken  as  true  that  he  was  already  equipped  for  making  5,000 
overcoats  a  week  before  entering  into  any  contract,  and  that  his 
expectation  was  only  that  he  should  receive  successive  contracts  of 
5,000  overcoats  a  week.  It  is  inconceivable  that  his  testimony  should 
be  true  and  that  at  the  same  time  he  should  have  made  this  addi- 
tional expenditure.  We  hold,  therefore,  that  the  claim  in  Case  No.* 
1544  must  be  denied,  because — 

(a)  There  is  no  contract  in  existence  to  adjust;  and 

(b)  There  were  no  expenditures  or  commitments  made  on  account 
of  the  supposed  contract,  nor  was  the  supposed  contract  ever  parti- 
ally or  wholly  performed. 

XL 

As  to  Case  No.  1545.  The  facts  which  must  govern  this  case  are  the 
same  as  those  which  govern  the  claim  No.  1544,  decided  in  the  first 
part  of  this  opinion,  and  which  facts  are  set  out  in  item  2,  Findings 
of  Fact.  The  claimant  sets  out  at  length  an  itemized  statement  of 
his  loss  in  subdivision  (b).  Findings  of  Fact  4,  and  amounting  to* 
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$10,799.37,  and  are  claimed  losses  on  account  of  salaries  to  foremen 
and  workmen,  the  rent  of  his  shops,  or  a  part  of  them,  miscellaneous 
expenses  for  advertising,  salaries  paid  in  holding  employes,  and 
other  items,  all  running  over  a  period  of  43  days.  The  claimant 
does  not  in  his  itemized  statement  show  when  the  claimed  43  days 
begin  nor  precisely  when  they  end;  but  the  files  in  Case  No.  1545 
and  the  testimony  of  the  claimant  show  that  this  claim,  itemized  as 
amounting  to  $10,799.37,  grows  out  of  the  fact  that  he  did  not  re- 
ceive the  promised  second  overcoat  contract,  and  that  the  items  set 
out  in  his  claim  under  No.  1545,  Findings  of  Fact  4,  subdivision 
(b),  were  amounts  paid  out  by  him  for  a  period  of  43  days,  measured 
from  the  time  when  he  thinks  he  should  have  received  his  second  over- 
coat contract  and  the  time  he  actually  entered  upon  the  performance 
of  the  contract  for  100,000  woolen  trousers  No.  5657-C,  dated  August 
19,  1918  (2  Findings  of  Fact).  This  claim  is  ruled  by  the  former 
part  of  this  decision  with  reference  to  his  claim  No.  1544,  and  the 
claim  should  have  been  made  as  a  part  of  the  claim  asserted  in  that 
case,  as  it  arises  out  of  the  same  subject  matter,  and  it  differs  only 
in  its  items  and  the  time  of  their  expenditure ;  and  the  Board  hav- 
ing found  that  there  was  no  contract  or  agreement  out  of  which  the 
claim  asserted  in  No.  1544  arose,  it  necessarily  happens  that  the 
claim  asserted  in  Case  No.  1545  can  have  no  merit  and  no  existence. 

It  would  be  enough  for  the  purposes  of  this  case  to  leave  the  de- 
cision at  this  point,  but  it  is  not  quite  certain  from  the  papers'  in  the 
case  that  the  claim  is  not  connected  in  some  way  with  a  subsequent 
contract  which  the  claimant  did  receive,  that  contract  being  the 
contract  No.  5657-C,  which  he  received  on  August  19,  1918,  for  the 
manufacture  of  100,000  pairs  of  wool  trousers.  If  the  claimant 
does  connect  it  in  anv  wav  with  a  loss  under  that  contract,  then  it 
is  sufficient  to  say  that  that  contract  was  in  writing,  it  was  not  fully 
performed,  and  the  Government  settled  with  the  claimant  all  mat- 
^  ters  relating  to  that  contract  and  received  from  the  claimant  a 
release  in  full.  It  also  appears  that  in  lieu  of  the  expected  second 
overcoat  contract,  the  claimant  received  this  contract  No.  5657-C, 
dated  August  19,  1918,  for  the  manufacture  of  the  100,000  pairs  of 
wool  trousers,  and  that  the  testimony  of  the  claimant  is  that  under 
the  circumstances  he  was  satisfied  with  it.  It  must  be  noticed  in 
this  connection  that  he  furnished  and  delivered  all  of  the  garments 
required  of  him  under  the  first  overcoat  contract  about  August  10, 
1918,  and  between  that  date  and  August  19,  1918,  when  he  received 
the  wool  trousers  contract  in  lieu  of  the  second  overcoat  contract, 
is  but  a  few  days,  and  would  not  have  been  considered  an  unreason- 
able delay  on  the  part  of  the  Government  in  any  event.  It  is  true 
that  the  Government  was  somewhat  late  in  getting  materials  to  the 
•claimant  for  this  wool  trousers  contract,  but  there  was  no  contract 
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ID  existence,  as  appears  from  the  former  part  of  this  decision, 
which  required  the  Government  to  be  unusually  prompt  with  this 
claimant.  Even  if  there  had  been  a  contract  for  the  second  amount 
of  overcoats,  which  there  was  not,  and  even  if  the  claimant  had 
completed  this  first  overcoat  contract  in  accordance  with  its  terms, 
we  should  not  hold  that  his  expenses,  caused,  as  he  claims,  by  a  delay 
in  the  delivery  of  goods  under  this  second  contract,  were  chargeable 
against  the  Government.  Such  delays  are  only  ordinary  business 
risks  taken  by  manufacturers  everywhere.  We  hold  that  the  claim 
made  therefore  under  No.  1545  must  be  disallowed. 

As  to  Case  No.  2108.  This  case  was  heard  together  with  Case 
No.  1544  and  Case  No.  1545,  and  the  facts  are  so  interwoven  with 
both  of  those  cases  that  all  three  cases  were  considered  and  are  de- 
cided together.  The  supposed  contract  under  which  the  claimant  is 
asserting  its  claim  set  for  in  subdivision  (^),  Findings  of  Fact  4,  is 
on  account  of  expenditures  made  by  the  claimant  over  a  period  of  49 
days,  measured  between  the  completion  of  another  contract  for  cot- 
ton olive  drab  service  coats  and  the  one  No.  6241-C  given  him  Sep- 
tember 20, 1918,  for  30,000  woolen  coats.  It  appeai-s  that  on  May  10, 
1918,  the  claimant  entered  into  a  written  contract,  No.  2963-C,  to 
manufacture  for  the  Government  100,000  khaki  coats  which  it  was 
expected  would  be  finished  Aug.  15, 1918,  and  before  that  contract  was 
finished,  and  on  or  about  the  8th  day  of  August,  1918,  when  it  was 
nearing  completion,  hQ  applied  for  another  contract  for  the  manu- 
facture of  other  cotton  olive  drab  service  coats,  and  this  was  com- 
municated  from  the  depot  quartermaster  at  Chicago  to  Harry  L. 
Wells,  assistant  chief  of  the  Clothing  Section,  Clothing  and  Equip- 
page  Division  at  New  York,  and  on  August  8,  1918,  Harry  L.  Wells 
telegraphed  to  the  depot  quartermaster  at  Chicago  as  follows : 

"Recommending  award  John  Hall  Company  cotton  coats,  12 
weeks.  Weekly  capacity  6,000.  Do  not  need  overcoats.  Can  John 
Hall  Company  make  wool  trousers.  Advise  by  wire  stating  esti- 
mated weekly  capacity  wool  trousers." 

This  telegram  at  or  about  the  date  of  its  receipt  was  shown  to  the 
claimant. 

By  telegram  dated  August  16,  1918,  the  claimant  informed  Mr. 
Wells  that  contract  No.  296^C,  upon  which  claimant  was  engaged 
in  the  manufacture  of  khaki  coats,  would  be  finished  that  week,  and 
asked  that  the  Chicago  quartermaster  be  wired  information  as  to  the 
new  contract  for  cotton  olive  drab  service  coats  so  that  the  claimant 
could  continue  manufacturing  without  disruption  of  his  organiza- 
tion; to  which  telegram  the  Manufacturing  Branch  replied  on  the 
same  date : 

"  In  reply  to  telegram  sixteenth  advise  that  the  Chicago  depot  has 
been  notified  of  these  contracts  and  that  we  can  take  no  further  ac- 
tion." 
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It  appears  that  telegrams  passed  backward  and  forward  relating 
to  the  negotiations  between  the  claimant  and  the  Clothing  and 
Equipage  Division  with  refemce  to  the  72,000  cotton  olive  drab 
service  coats,  but  that  no  agreement  was  ever  entered  into  with  refer- 
ence to  the  same,  although  Harry  L.  Wells  had  made  a  recommenda- 
tion therefor.  And  finally,  on  September  11,  1918,  a  telegram  was 
sent  from  the  manufacturing  branch  at  New  York  signed  "  Wood  " 
to  the  depot  quartermaster  at  Chicago,  stating — 

"John  Hall  originally  recommended  for  cotton  coats  contract 
recommendation  di^pproved  *  ♦  *  Would  they  consider  wool 
coats." 

And  on  September  12,  1918,  the  following  telegraphic  reply  was 
sent  from  the  depot  quartermaster  at  Chicago  to  the  manufacturing 
branch  in  New  York: 

"Eetell  John  Hall  Company  will  accept  the  wool  coats  contract, 
800  per  day." 

Harry  L.  Wells  testified  with  reference  to  this  negotiation  that  the 
release  of  the  claimant  from  the  inhibition  placed  upon  it  to  be  a 
Oovernment  contractor  was  issued  on  August  6,  1918,  and  that  on 
August  8,  1918,  a  telegram  was  sent  from  his  office  to  the  Chicago 
depot  advising  that  a  recommendation  of  an  award  of  72,000  service 
coats  to  the  claimant's  firm  had  been  made,  but  that  about  that  time 
the  Clothing  and  Equipage  Division's  requirements  for  cotton  coats 
were  cancelled  by  the  office  of  the  Quartermaster  General  and  that  it 
was  ordered  that  all  negotiations  as  to  cotton  coats  be  cancelled  and 
also  that  all  outstanding  contracts  for  cotton  coats  be  cancelled 
wherever  it  was  satisfactory  to  the  contractor.  That  upon  this  order 
the  recommendation  for  the  contract  for  further  cotton  service  coats 
to  the  claimant  was  recalled  as  it  had  not  yet  been  approved  by  the 
Board  of  Review  or  the  Board  of  Awards,  and  this  was  notified  to 
the  quartermaster's  depot  at  Chicago.  Because  of  the  cancellation  of 
this  recommendation  and  because  of  the  insistence  of  the  contractor 
claimant  for  another  contract  of  some  kind,  and  in  pursuance  of  the 
telegram  of  September  12,  1918,  hereinbefore  quoted,  in  which  it 
was  reported  that  John  Hall  Co.  would  accept  a  contract  for  wool 
coats  at  the  rate  of  800  per  day,  a  contract  was  entered  into  in  writing. 
No.  6241-C,  dated  September  20,  1918,  for  30,000  wool  service  coats. 
This  contract  was  entered  into  and  was  accepted  by  the  claimant  in 
place  of  the  contract  for  the  manufacture  of  72,000  olive  drab  service 
coats  at  the  price  of  83  cents  each  which  was  never  entered  into  but 
which  had  been  recommended. 

The  evidence  relied  upon  by  the  claimant  to  show  a  contract  for 
the  72,000  cotton  olive-drab  service  coats  is  as  above  set  forth  and 
there  is  no  evidence  in  the  record  to  change  the  effect  of  it  as  given. 
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From  this  it  becomes  evident  that  there  was  no  contractual  rela- 
tion whatever,  nor  the  promise  of  a  contract  for  the  72,000  cotton 
olive-drab  service  coats.  The  claim  asserted  here  by  the  claimant 
is  for  a  net  amount  of  $10,588.99,  and  is  for  expenditures  made  by 
him  for  reorganizing  his  shop  for  the  manufacture  of  the  wool 
service  coats,  and  for  salaries,  rent,  and  other  expenses  alleged  to 
have  been  paid  out  by  him  for  a  period  of  49  days  which  he  puts 
as  the  time  between  the  completion  of  his  last  cotton  olive-drab 
service  coat  contract  No.  296^C  and  his  wool  service  coat  contract 
No.  6241-C.  dated  September  20,  1918,  together  with  loss  on  some 
materials  which  he  had  on  hand  it  seems  for  the  manufacture  of 
cotton  service  coats.  The  contract  for  the  manufacture  of  the  30,000 
wool  service  coats,  6241-C,  dated  September  20, 1918,  was  never  com- 
pleted, but  the  contract  was  settled  by  a  settlement  agreement  Febru- 
ary 24, 1919,  between  the  claimant  and  the  Government  in  which  the 
claimant  released  the  Government  from  all  obligations  of  all  kinds 
arising  out  of  that  contract. 

We  must  hold  with  reference  to  this  alleged  contract  for  the  manu- 
facture of  the  72,000  cotton  olive-drab  service  coats  that  it  never 
was  in  existence,  and  there  never  was*  such  a  contract  upon  which 
the  items  included  in  his  total  amount  claimed  in  this  claim  No.  2108 
could  be  based.  And  so  far  as  the  items  which  enter  into  this  claim, 
if  any,  refer  to  educating  help  or  organizing  his  shop,  or  advertising 
for  help,  or  for  teams,  for  the  benefit  of  the  wool  service  coat  con- 
tract No.  6241-C,  they  are  items  which  were  settled  and  paid  for 
and  released  in  the  settlement  agreement  for  that  contract  dated 
February  24,  1919.  The  expenditures  claimed  in  this  claim  are  the 
ordinary  and  usual  expenditures-  incident  to  the  business  and  can 
not  be  charged  against  the  Government  on  account  of  a  contract 
which  was  never  promised  and  never  entered  into.  As  we  have 
often  held,  a  recommendation  for  a  contract  is  not  a  contract,  and 
has  in  it  no  element  of  one. 

The  claim  must  be  disallowed. 

Under  all  of  the  circumstances  surrounding  these  cases  it  does  not 
seem  that  the  Government  was  derelict  about  furnishing  this  claim- 
ant with  contracts.  He  had  had  two  contracts  with  the  Govern- 
ment, which  do  not  appear  of  record  here,  but  beginning  with  the 
contracts  set  out  in  the  Findings  of  Fact  in  this  case,  contract 
130^C,  is  dated  March  18,  1918,  and  finished  about  August  10, 
1918;  contract  2963-C,  dated  May  10,  1918,  while  contract  1303-C 
was  in  process  of  performance,  and  was  finished  about  August  15, 
1918;  contract  5657-C,  dated  August  19,  1918,  while  the  previous 
contract  was  in  process  of  performance;  contract  6241-C,  dated 
September  20, 1918,  and  was  given  to  the  claimant  at  the  time  that 
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the  previous  contract  was  in  performance;  so  that  it  appears  that 
during  most  of  the  time  of  which  claimant  complains  he  had  at 
least  two  contracts  or  more  in  process  of  performance. 

DISPOSmOK. 

For  the  reasons  given  above  all  claims  asserted  in  Cases  Noei. 
1544,  1545,  and  2108  are  disallowed. 
Col.  Delafield  and  Mr.  Diggs  concurring. 


Case  No.  572. 

In  re  CLAIH  OF  THE  PITTSBTTBO-DES  HOINES  STEEL  CO. 

1.  OVE&HEAD  EXPENSE. — Where,  under  the  facts  of  this  case,  the  contract 
of  a  sales  corporation,  maintaining  two  separate  departments  is  sus- 
pended by  the  Government,  the  proper  method  of  determining  the  per 
cent  of  overhead  sales  expense  properly  chargeable  to  such  contract 
is  to  divide  the  total  sales  expense  of  both  departments  for  the  year  by 
the  total  sales  in  both  departments  for  the  year.  The  percentage  of  the 
face  value  of  the  contract  at  the  per  cent  so  calculated  is  properly 
cliargeable  against  the  contract. 

8.  STORAGE. — Where  there  is  no  agreement,  express  or  implied,  for  the  pay- 
ment of  storage  on  materials  in  process  owned  by  the  contractor  dur- 
ing the  pendency  of  his  claim,  there  can  be  no  allowance  therefor. 

8.  IH7EBEST. — Where  claimant  is  a  selling  organization  and  had  no  money 
invested  in  raw  materials,  it  is  not  entitled  to  interest. 

4.  CLAnC  AND  DECISION.— Claim  for  $13,067.50  under  the  act  of  Harch  2, 
1919,  for  damages  on  account  of  suspension  of  contract  for  structural 
steel.    Held,  relief  granted  as  above  indicated. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  New  York  Board  of 
Awards  of  the  Air  Nitrates  Corporation  in  connection  with  the  re- 
duction of  the  overhead  percentage  upon  claimant's  claim  and  the 
allowance  of  an  arbitrary  percentage  which  claimant  contends  is  not 
sufficient  to  reimburse  him  for  actual  cost. 

2.  The  claim  arises  upon  four  purchase  orders  of  the  Air  Nitrates 
Corporation  for  structural  steel  which  orders  are  known  as  requisi- 
tions Nos.  128  and  133  and  contracts  C-125  and  T-125,  all  of  which 
were  suspended  shortly  after  the  signing  of  the  armistice.  For  the 
purposes  of  this  appeal  the  four  orders  have  been  treated  as  one  and 
will  likewise  be  disposed  of  by  one  decision.  The  claimant  presented 
his  claim  to  the  New  York  Board  of  Awards  and  there  encountered 
his  principal  difficulty  in  connection  with  so  much  of  his  claim  as 
was  based  upon  what  is  known  as  ''  sales  overhead."  It  had  been  the 
practice  in  the  claimant's  office  immediately  upon  the  entry  of  an 
order  upon  its  books  to  charge  against  the  cost  of  such  order  30  per 
cent  of  the  estimated  labor  cost  to  fill  the  order,  w^hich  amount  would 
cover  all  engineering  and  preliminary  expenses  up  to  the  point  of 
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where  all  materials  were  ordered  and  all  organization  overhead  be- 
came absorbed  by  the  overhead  percentage  chargeable  against  direct 
labor.  The  claimant  is  a  selling  company  only  and  apparently  con- 
trols the  Pittsbiirgh-Des  Moines  Co.,  which  is  the  manufacturing 
company.  Objection  was  made  to  this  method  of  computing  cost  by 
the  Xew  York  board,  that  board  stating  that  any  overhead  percentage 
should  be  based  upon  costs  to  date  rather  than  upon  the  face  value  of 
the  orders  and  allowance  was  made  of  10  per  cent  of  the  costs  to  the 
date  of  suspension. 

'),  The  claimant's  organization  was  divided  into  two  parts,  one  of 
which  was  by  far  the  larger  part  and  was  known  as  the  waterworks 
department  and  the  other  the  structural  department  in  the  latter  of 
which  these  contracts  were  being  performed.  The  claimant  charged 
of  its  total  sales  overhead  each  year  a  certain  arbitrary  amount  to 
the  structural  department.  Upon  the  hearing  the  contention  was 
that  these  contracts  should  bear  the  same  proportion  of  the  entire 
sales  overhead  for  the  structural  department  as  the  face  value  of  the 
contracts  bore  to  the  total  sales  in  that  department.  The  difficulty 
with  this  contention  is  that  the  original  allocation  of  selling  costs 
to  the  structural  department  was  purely  an  arbitrarj^  one  and  does 
not  by  any  means  represent  actual  costs.  A  much  better  method 
would  seem  to  be  to  take  the  entire  sales  for  the  vear  of  both  the 
waterworks  and  structural  departments  and  also  the  selling  expenses 
for  the  two  departments  for  the  same  period,  then  by  dividing  the 
total  sales  into  the  total  expenses  a  percentage  will  be  arrived  at 
which  would  be  properly  chargeable  to  the  face  value  of  the  con- 
tracts in  question.  The  proof  submitted  by  claimant  in  this  respect 
was  that  his  total  waterworks  and  structural  sales  for  the  year  1918 
were  $2,667,860  and  that  the  total  sales  expenses  for  the  two  depart- 
ments for  the  same  period  were  $144,264.  By  dividing  the  total 
sales  into  the  total  expenses  a  percentage  of  5.41  is  obtained  which, 
subject  to  verification  of  the  figures  submitted  by  the  claimant,  would 
appear  to  be  the  proper  sales  overhead  percentage  to  be  applied 
against  the  face  value  of  the  contracts.  In  this  connection  it  will  be 
noted  that  it  is  assumed  that  the  total  sales  and  the  total  face  value 
of  all  contracts  would  equal  approximately  the  same  sum.  The  testi- 
mony in  the  trial  was  to  the  effect  that  ordinarily  this  assumption 
would  be  quite  correct. 

4.  There  is,  of  course,  the  objection  in  applying  the  percentage 
so  obtained  to  the  face  value  of  the  contract  that  it  would  contem- 
plate that  the  contracts  were  completed  and  that  the  claimant  would 
receive  the  the  same  sum  for  these  partially  finished  orders  that  it 
would  receive  for  completed  ones.  The  testimony  on  the  hearings 
however,  was  to  the  effect  that  at  the  time  these  orders  were  can- 
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celed  the  work  to  be  done  by  the  sales  organization  was  so  negligible 
in  amount  as  not  to  require  consideration. 

5.  Claim  is  also  made  for  storage  of  materials  in  process  of  con- 
struction from  the  time  such  materials  were  accumulated  until  their 
disposition  was  authorized  by  the  New  York  board.  A  further  claim 
is  made  for  interest  at  6  per  cent  on  all  amounts  invested. 

DECISION. 

1.  The  claimant  is  entitled  in  the  settlement  of  its  claim  to  such 
sum  as  will  actually  reimburse  it  for  expenditures  and  disbursements 
incurred  in  good  faith  in  attempting  to  perform  its  contract.  The 
method  of  arriving  at  the  actual  overhead  has  been  set  forth  herein, 
and  the  claimant  is  therefore  entitled  to  receive  as  sales  overhead  in 
coimection  with  this  contract  a  percentage  obtained  by  the  application 
of  this  method  and  application  of  that  percentage  to  the  face  value 
"bf  the  contracts  or  purchase  orders  upon  which  this  appeal  has  been 
taken. 

2.  The  claim  for  storage  is  in  connection  with  the  storage  of  process 
materials  during  the  pendency  of  the  claim.  Claimant  has  been 
allowed  10  per  cent  profit  on  the  cost  of  such  materials  by  the  New 
York  boa'd,  which  amount  is  allowed  to  cover  just  such  items  as 
storage.  No  additional  sum,  therefore,  can  be  allowed  to  cover  such 
claim. 

8.  Interest  is  claimed  upon  all  amounts  invested  in  these  contracts 
and  orders.  Not  only  is  an  allowance  of  interest  prohibited  upon 
claims  under  section  1091  of  the  Revised  Statutes,  except  when  ex- 
pressly provided  for  in  the  contract  upon  which  the  claim  is  based, 
but  there  has  been  established  a  general  rule  of  procedure  in  the 
Federal  Government  that  interest  is  not  allowed  on  claims  over  which 
the  various  Government  departments  have  jurisdiction.  The  only 
recognized  exception  is  the  one  stated  above,  where  the  interest  has 
been  stipulated  for  in  the  contract.  An  allowance  for  expenses  and 
services  has  been  made  in  the  settlement  of  claims  imder  supply 
circulars  of  the  Purchase,  Storage  and  TraflSc  Division  of  6  per  cent 
per  annum  on  capital  invested  in  raw  materials  for  the  actual  per- 
formance of  the  contract.  The  claimant  here,  however,  had  no 
moneys  invested  in  raw  materials  and  was  not  a  manufacturing  but 
merely  a  selling  organization ;  hence  the  claim  for  interest  must  be 
denied. 

Col.  Delafield  and  Mr.  Henry  concurring. 


Case  No.  572. 

Rehearing  in  re  CLAIH  OF  THE  PITT8BTTB0-DES  KOINES  STEEL  CO. 

1.  BONTTSES  TO  EHPLOYEES  OTTT  OF  PBOFITS  ABE  NOT  ITEMS  OF  COST. — 

Bonuses  whioli  are  merely  a  distribution  of  profits  after  certain  fixed 
charges  of  the  employer  are  taken  care  of  are  not  fixed  charges  against 
a  contract  with  the  Government,  but  are  merely  a  division  of  profits 
among  the  employees  and  are  not  the  subject  of  reimbursement  by  the 
Government  in  the  settlement  of  suspended  contracts  upon  a  cost  basis. 

2.  CABBYING    CHABGES    ALLOWED. — ^Where,    although    claimant    had    no 

money  invested  in  raw  materials,  its  subsidiary  company,  which  was  to 
manufacture  the  articles  claimant  had  contracted  to  sell  to  the  Gov- 
ernment, did  have  money  invested  in  such  raw  materials  and  has  been 
reimbursed  by  claimant  to  the  extent  of  6  per  cent  per  annum  upon  its 
capital  invested  in  such  raw  materials,  claimant  is  entitled  under  the 
provisions  of  Supply  Circular  No.  19  to  be  reimbursed  for  the  amount 
so  paid  by  it  to  its  subsidiary  company. 
8.  CLAIH  AND  DECISION.— Claim  for  $13,067.67  under  the  act  of  March  %, 
1919,  for  loss  on  account  of  a  suspended  contract  for  furnishing  struc- 
tural steel.  Held,  claimant  entitled  to  recover  as  above  indicated.  In, 
other  respects  former  decision  of  Board  reaffirmed. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

1.  This  case  originally  came  before  this  Board  as  an  appeal  from 
a  decision  of  the  New  York  board  of  the  New  York  Board  of 
Awards  of  the  Air  Nitrates  Corporation  in  connection  with  the 
reduction  of  the  overhead  percentage  upon  claimant's  claim  and  a 
claim  in  connection  with  interest  and  storage  charges. 

2.  By  the  decision  of  this  Board  of  March  15,  1920,  certain  of 
these  claims  in  respect  to  the  overhead  percentage  were  allowed  in 
part,  while  the  claims  on  account  of  storage  and  interest  charges 
were  disallowed.  Claimant  now  appears  before  this  Board  upon  a 
rehearing  of  the  claim,  granted  by  this  Board,  upon  the  submission 
of  the  claimant  of  certain  additional  evidence  in  connection  with 
these  claims. 

3.  It  is  claimed  that  the  overhead  percentage  as  allowed  in  the 
original  decision  of  this  Board  or  its  method  of  computation  is 
inadequate  for  the  reason  that  there  were  not  included  in  the  general 
overhead  items  consisting  of  bonuses  paid  to  employees.  It  is  now 
stated  by  the  claimant  that  in  the  figures  submitted  to  this  Board 
upon  the  first  hearing  there  was  inadvertently  omitted  the  item  rep- 
resenting the  total  of  such  bonus  payments  to  employees  during  the 
year  in  which  these  contracts  were  being  performed.    The  bonuses 
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referred  to  consisted  in  a  division  of  the  undistributed  surplus  of 
earnings  left  remaining  after  the  payment  of  the  dividend  upon  the 
preferred  and  common  stock  of  the  claimant  company,  the  employee's 
annual  salary  being  the  basis  upon  which  such  distribution  was  made. 
These  bonuses  are  claimed  to  have  been  paid  to  keep  In  the  claimant's 
organization  that  high  morale  necessary  to  the  efficient  performance 
of  its  war  contracts. 

While  in  the  computation  of  costs  under  a  contract  the  Govern- 
ment has  recognized  bonuses  as  a  necessary  cost,  it  is  only  when  such 
bonuses  consist  of  a  fixed  percentage  of  the  employee's  salary  that 
an  allowance  therefor  can  be  made,  for  in  such  case  the  charge  be- 
comes a  fixed  cost  in  the  performance  of  the  contract.  With  re- 
spect, however,  to  bonuses  which  consist  merely  of  a  distribution 
of  profits  after  certain  fixed  charges  of  the  employer  are  taken  care 
of,  an  entirely  different  situation  obtains.  Such  bonuses  are  not 
fixed  charges  against  the  contract,  but  consist  merely  of  ^  division 
of  profits  with  the  employees,  no  doubt  laudable  in  its  purpose,  but 
never  recognized  by  the  United  States  as  a  cost  of  the  performance 
of  a  contract.  The  bonuses  paid  to  employees  in  connection  with 
the  performance  of  these  contracts  fall,  therefore,  in  the  latter  class, 
and  are  not  the  subject  of  reimbursement  by  the  United  States  in 
the  settlement  of  the  suspended  contracts  upon  a  cost  basis,  and 
the  claim  therefor  must  be  disallowed. 

4.  No  additional  proof  has  been  submitted  in  connection  with  the 
storage  charges,  and  for  the  reasons  stated  in  the  original  decision 
the  claim  for  such  charges  must  be  denied. 

5.  The  original  claim  with  respect  to  interest  was  one  for  6  per 
cent  upon  all  capital  expended  in  connection  with  the  performance 
of  these  contracts,  which  claim  was  disallowed  in  the  original  de- 
cision by  virtue  of  the  provisions  of  section  1091  of  the  Revised 
Statutes,  and  upon  the  further  ground  that  the  claimant,  being  a 
selling  organization  only,  had  no  money  invested  in  raw  materials 
which  might  bring  such  claim  within  the  purview  of  the  provisions 
of  the  Supply  Circular  No.  19,  which  authorizes  compensation  not 
to  exceed  6  per  cent  per  annum  upon  capital  invested  in  raw  materials 
for  the  performance  of  the  contracts.  It  now  appears  that,  while 
the  claimant  company  had  no  money  invested  in  raw  materials,  its 
subsidiary  company,  which  was  the  manufacturing  company,  actually 
did  have  money  invested  in  raw  materials,  and  which  company  has 
been  reimbursed  by  the  claimant  company  to  the  extent  of  6  per  cent 
per  annum  upon  all  the  capital  of  the  former  company  tied  up  in 
such  raw  materials.  The  claimant  company,  therefore,  should,  under 
the  provisions  of  the  circular  referred  to,  be  reimbursed  to  the  extent 
to  which  it  has  expended  moneys  by  payment  of  this  6  per  cent  per 
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annum  to  its  subsidiary  company  upon  so  much  of  the  capital  of  the 
latter  company  as  was  tied  up  in  raw  materials  not  to  exceed  the 
amount  required  for  the  performance  of  these  contracts. 

6.  Further  claim  is  made  that  the  basis  of  overhead  for  the  struc- 
tural department  should  be  upon  the  general  overhead  originally 
allocated  to  that  department  rather  than  so  much  of  the  overhead 
as  becomes  chargeable  to  that  department  upon  the  basis  set  forth 
in  the  original  decision.  For  the  reasons  stated  in  the  original  de- 
cision, and  against  which  now  new  testimony  or  argument  has  been 
adduced  the  claim  in*  this  respect  is  denied,  and  this  Board  reasserts 
the  principles  set  forth  in  its  original  decision  as  being  the  proper 
ones  to  be  applied  in  connection  with  the  computation  of  overhead 
costs  in  the  performance  of  these  contracts. 

Col.  Delafield  and  Mr.  Henry  concurring. 


Case  No.  76. 

In  re  CLAIH  OF  AMESICAH  SEATING  CO. 

1.  COKTBACT  BENEWAL. — A  formal  contract  for  the  manufacture  of  50,000 
folding  tables  provided  that  the  articles  aforesaid  *'  may,  at  the  option 
of  the  TTnited  States  and  with  the  consent  of  the  contractor,  be  in- 
creased not  exceeding  100  per  cent  thereof.''  The  contract  was  fully 
performed  and  thereafter  an  oral  order  was  given  and  a  purchase  order 
issued  for  another  50,000  tables,  specifying  different  delivery  dates 
and  in  different  quantities  which  was  accepted  by  the  claimant.  This 
constituted  the  making  of  a  new  contract  and  it  was  not  a  continuation 
of  the  flrst  contract,  because  it  required  the  assent  of  both  parties  be- 
fore becoming  effective. 

S.  TBBKINATED  POBXAL  CONTBACT—^TTBISDIOTION.— Where  the  claim- 
ant has  two  contracts  as  indicated  in  paragraph  1  and  the  first  for- 
mal contract  is  fully  performed,  and  the  second  contract  is  suspended, 
no  losses  under  the  first  contract  can  be  considered  in  a  settlement  of 
the  second  as  the  Secretary  of  War  has  no  Jurisdiction  of  the  first  con- 
tract after  performance. 

S.  CLAHC  AND  DECISION. — Claim  under  formal  contract  and  also  under  act 
of  ICarch  2,  1919,  for  ^24,005.27  materials  on  hand  and  expenses  for 
labor  resulting  from  suspension  of  contract  for  tables  and  also  losses  on 
completed  contract.  Held,  claimant  entitled  to  recover  on  suspended  un- 
completed contract,  but  claim  based  on  completed  contract  dismissed. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordajice  with  General  Order,  No. 
103,  War  Department,  1918.  Statement  of  claim  under  form  pro- 
vided in  Information  Circular  No.  1  was  filed  with  this  Board  April 
14,  1919,  by  the  claimant  for  the  sum  of  $21,403.58.  Claimant  had 
previously  made  claim  through  the  Field  Medical  Supply  Depot 
to  the  Board  of  Contract  Eeview,  Medical  and  Hospital  Supply 
Division,  Office  of  Director  of  Purchase,  and  had  been  offered  an 
adjustment  on  this  claim  of  $12,655.20  for  raw  materials  plus  10  per 
cent  for  handling  and  applicable  overhead  less  salvage  value  offered 
by  claimant  of  $8,769.43,  which  claimant  did  not  accept.  Upon  the 
hearing  herein  the  claimant  offered  as  an  exhibit  a  schedule  of  his 
losses  in  the  total  sum  of  $24,005.27. 

2.  The  claimant  entered  into  a  formal  contract  dated  September 
4, 1918,  signed  on  behalf  of  the  United  States,  by  Lieut.  Col.  M.  A. 
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R^asoner,  Medical  Corps,  the  contracting  officer  and  officer  in  charge 
of  Field  Medical  Supply  Depot.  The  contract  provides  in  part  that 
the—      ' 

"  *  *  *  contractor  shall  furnish  and  deliver,  free  of  all  extra 
charges  vehatsoever,  to  the  Medical  Department  of  the  United  States 
Aiiny,  at  f .  o.  b.  cars,  Grand  Eapids,  Mich.,  the  articles  below  enumer- 
ated, at  the  prices  herein  stated,  viz : 

"  Fifty  thousand  (50,000)  tables^  bedside  folding^  to  be  made  of 
Northern  Michigan  Hard  Maple,  free  from  knots  or  other  injurious 
defects  that  would  impair  the  strength  of  the  table,  15  inch  by  16J 
inch  top,  26  inches  high,  per  standard,  to  be  crated  for  export  ship- 
ment, 25  in  crate,  crates  to  be  made  of  f  inch  lumber  rough,  at 
fifty-five  cents  ($0.55)  each,  5,000  to  be  shipped  on  or  before  Sept. 
23rd,  1918,  followed  by  shipments  at  the  rate  of  10,000  per  week 
thereafter  until  completed." 

The  contract  further  provided  in  part : 

"  It  is  further  mutually  understood  and  agreed  that  the  quantities 
hereinbefore  specified  in  the  case  of  all  or  any  of  the  articles  afore- 
said, may,  at  the  option  of  the  United  States  and  loith  the  consent 
of  the  contractor^  be  increased  not  exceeding  one  hundred  (100)  per 
cent  thereof,  upon  notice  of  such  desired  increase  served  upon  the 
contractor  by  the  contracting  officer  or  his  authorized  successors  at 
any  time  prior  to  the  completion  of  this  contract.  It  is  further  mu- 
tually understood  and  agreed  that  the  prices  originally  specified 
herein  may  be  increased  not  to  exceed  ten  (10)  per  cent  thereof, 
at  the  time  the  contractor  accepts  the  quantity  increase  herein  pro- 
vided for,  provided  the  contractor  is  able  to  present  evidence  satis- 
factory to  the  contracting  officer  or  has  authorized  successors  of  an 
increase  in  the  cost  of  material,  overhead  or  labor,  which  increase  is 
sufficient  to  justify  the  parallel  increase  in  price." 

The  claimant  furnished  and  delivered  the  fifty  thousand  (50,000) 
tables  referred  to  in  the  contract  and  received  the  purchase  price  in 
full  therefor. 

3.  About  November  9, 1918,  the  claimant  received  a  purchase  order 
which  reads  in  part  as  follows : 

Purchase  order.  Order  No.  4820. 

Field  Medical  Supply  Depot,  U.  S.  Army, 

Washington,  D,  C,  November  7,  191S. 

American  Seating  Co., 

i4  East  Jackson  Boulevard^  Chicago^  III. 

You  will  please  furnish  for  the  use  of  the  Medical  Department  of 
the  Army,  and  deliver  all  charges  prepaid  subject  to  the  usual  ex- 
amination at  the  place  of  delivery,  the  following  supplies,  to  be 
delivered  promptly  and  within  the  time  proposed  f.  o.  b.  cars  Grand 
Bapids,  Michigan : 

"  50,000  tables,  bedside  folding,  to  be  made  of  northern  Michigan 
hard  maple,  free  from  knots  or  other  injurious  defects  that  would 
impair  the  strength  of  the  table,  15  inch  by  16f  inch  top,  26  inches 
high,  per  standard,  to  be  crated  for  export  shipment  25  in  crate, 
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crates  to  be  made  of  f-inch  lumber  (rough)  at  fifty-five  cents  ($0.55) 
each." 

Mark  all  packages  "  Warehouse  B,  Lower,"  in  addition  to  contents, 
name  of  firm,-  and  order  number. 

Notify  this  depot  when  material  is  ready  for  shipment,  giving 
number  of  packages,  contents,  and  gross  weights  of  each,  as  well  as 
full  shipping  particulars,  and  Government  bill  of  lading  will  be 
furnished. 

Crates  to  be  made  in  accordance  with  specifications  attached 
hereto. 

To  be  shipped  at  the  rate  of  20,000  per  week,  commencing  on  or 
before  November  9th,  1918. 

Quotation :  100  per  c^nt  increase  contract  September. 

Authority :  S.  G.  O.  6/13/18—713-739  N.  Y.-rl47. 

FEW : 

(Signed)  M.  A.  Reasoner, 

Lieut.  Colonel  J  Medical  Corps  ^  U,  S.  -4., 

In  charge  of  depot. 

The  claimant  acknowledged  receipt  of  this  purchase  order  by 
letter  under  date  of  November  11,  1918,  and  stated  that  it  would 
continue  production.  On  or  about  November  19,  1918,  a  form  letter 
was  sent  out  from  the  Field  Medical  Supply  Depot  to  claimant  re- 
questing it  to  suspend  production,  but  to  manufacture  completed 
tables  up  to  the  number  of  parts  in  process.  At  the  time  claimaiit 
received  this  letter  no  tables  had  been  finished  under  the  purchase 
order,  but  18,000  tables,  which  it  had  in  process  at  that  time,  were 
thereafter  completed  and  delivered  and  claimant  has  received  pay- 
ment therefor  at  the  rate  provided  in  the  purchase  order. 

4.  Neither  at  the  time  the  claimant  accepted  the  purchase  order, 
nor  at  any  time  prior  thereto,  did  it  present  evidence  to  the  con- 
tracting officer  or  his  successor  of  an  increase  in  the  cost  of  material, 
overhead,  or  labor. 

5.  On  October  29, 1918,  the  claimant  was  asked  by  telegram  by  the 
Field  Medical  Supply  Depot  for  a  quotation  on  150,000  tables.  The 
company  wired  on  the  same  day  a  quotation  at  65  cents  each  on  this 
number  of  tables.  On  November  4,  Field  Medical  Supply  Depot 
wired  claimant  offering  an  award  of  150,000  tables  at  55  cents  each. 
Mr.  Wayne  Wills,  vice  president  of  the  claimaitt,  thereafter  and  on 
or  about  November  6,  called  up  Capt.  Harry  G.  Gunther,  Sanitary 
C!orps,  assistant  to  Lieut.  Col.  Eeasoner  at  the  Field  Medical  Supply 
Depot,  on  the  long-distance  telephone  and  protested  against  the  price, 
viz,  55  cents  each,  offered  in  the  telegram  of  November  4,  stating 
that  the  claimant  could  not  afford  to  accept  such  price.  Capt. 
Gunther  stated  in  this  conversation  that  he  could  not,  at  that  time, 
give  claimant  an  order  at  65  cents.  Mr.  Wills  then  agreed  to  accept 
100  per  cent  increase  on  the  original  contract  of  September  4  at  55 
cents,  stating  that  he  wanted  to  continue  production.    Capt.  Gunther 
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informed  Mr.  Wills  that  the  Field  Medical  Supply  Depot  would,  in- 
the  near  future,  call  for  competitive  bids  on  150,000  of  these  tables, 
and  Mr.  Wills  stated  that  he  felt  positive  claimant  would  secure  the 
order  for  this  amount,  but  Capt.  Gunther  informed  Mr.  Wills  that 
claimant  would  have  to  take  chances  along  with  other  bidders,  and 
Mr.  Wills  stated  that  he  would  accept  the  100  per  cent  increase  on  the 
original  contract  with  the  distinct  understanding  that  there  was  no- 
connection  between  that  and  any  subsequent  or  proposed  award 
under  the  circular  advertisement. 

6.  Some  time  soon  after  tlie  middle  of  September  Lieut.  Col. 
Reasoner  had  a  conversation  with  a  representative  of  the  claimant 
company,  as  to  which  he  testified  as  follows  (Transcript,  p.  93) .' 

"  *  *  *  I  told  •  them  their  price  was  right,  that  the  demand 
existed  and  I  had  been  informed  by  the  Surgeon  General,  by  Col. 
Darnell,  that  a  considerable  quantity  of  tables  would  be  required 
and  I  would  feel  it  necessary  to  call  upon  them  for  other  tables  in 
the  future.  I  can  not  remember  more  specifically  than  that,  as  a 
result  of  the  time  which  has  elapsed,  but  I  know  I  gave  them  to 
understand  that  we  would  buy  more  tables  from  them,  not  knowing 
that  the  armistice  was  coming,  and  knowing  that  the  plans  were 
all  made  which  required  these  tables.     *     *     *  " 

and  (Transcript,  p.  95) : 

•**  I  may  have  gone,  and  probably  did  g^o,  further  in  stating  that 
so  long  as  their  price  was  right,  within  fair  limits,  I  would  continue 
to  give  them  business." 

and  (Transcript,  pp.  101-102)  : 

"  Mr.  Shirk.  Col.  Reasoner,  referring  to  that  conversation  you 
testified  about  as  having  had  with  a  representative  of  the  claimant^ 
did  vou  tell  him  that  you  would  give  him  future  orders  or  that  you 
would  give  him  preference  in  the  letting  of  future  orders  ? 

"  Lieut.  Col.  Reasoner.  I  always  interpolated  the  phrase  *  If  the 
price  is  right  you  can  depend  upon  business  in  the  future.' 

"  I  might  say  one  thing  further,  that  I  was  aware  of  the  fact  that 
the  American  Seating  Co.  was  expanding  its  facilities  and  preparing 
to  handle  a  larger  volume  of  business  for  us. 

"  Mr.  Baggarly.  At  the  request  of  the  Government  ? 

"  Lieut.  Col.  Reasoner.  Well,  they  knew  the  circumstances  and  I 
was  aware  of  the  fact 

"  Mr.  Baggarly.  Were  they  making  this  expansion  in  anticipation 
of  future  orders? 

"  Lieut.  Col.  Reasoner.  Yes. 

"  Mr.  Baggarly.  But  not  based  on  any  definite  statement  made 
by  any  Government  officer? 

"  Lieut.  Col.  Reasoner.  Based  on  information  that  they  had  ob- 
tained from  me." 

The  claimant  offered  no  competent  evidence  as  to  these  conversa- 
tions, it  appearing  that  they  were  had  with  a  representative  of  the 
claimant  who  was  not  present  as  a  witness  at  the  hearing. 
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7.  At  about  the  time  of  the  issuance  of  the  purchase  order,  and  on 
or  about  November  7,  1918,  a  request  for  bids  was  sent  out  by  the 
Field  Medical  Supply  Depot  for  150,000  folding  bedside  tables,  bids 
to  be  opened  on  November  18,  1918,  and  claimant  submitted  a  bid^ 
but  on  account  of  the  armistice  the  bids  were  never  opened. 

8.  The  schedule  of  losses,  received  as  Claimant's  Exhibit  No.  1,  at 
the  hearing  herein,  covers  not  only  losses  on  raw  materials  which 
claimant  had  acquired  for  use  in  making  up  the  32,000  tables  which 
were  not  delivered  on  account  of  the  suspension  of  the  purchase 
order,  but  also  covers  losses  by  the  claimant  on  the  68,000  tables  which 
were  delivered  to  the  Government  under  the  formal  contract  and  the 
purchase  order.  The  claimant  was  not  represented  by  counsel,  but 
stated,  by  Mr.  Wills,  as  to  its  theory  of  claim  (Transcript,  p.  33) : 

"  Mr.  Wills.  I  take  it,  Mr.  Chairman,  that  we  are  trying  to  build 
up  a  case,  with  acceptable  evidence,  of  continuing  arrangement, 
although  there  has  been  no  statement  to  that  effect  on  the  part  of  the 
claimant." 

and  (Transcript  pp.  66-58)  : 

"  Mr.  Shirk.  Mr.  Wills,  I  think  at  this  point  we  have  got  a  pretty 
good  idea  of  some  of  the  things  that  happened.  I  think  this  would 
be  a  good  time  to  ask  you  to  state  the  theory  upon  which  you  think 
the  Government  ought  to  pay  you  this  $24,000. 

"Mr.  Wills.  That  represents  the  loss  on  the  executed  work  for 
the  Government  that  would  have  been  absorbed  on  continued  pro- 
duction. 

"Mr.  Shirk.  You  mean  by  that  that  if  you  had  delivered  all  of 
the  50,000  tables  called  for  in  the  purchase  order  and  had  been  paid 
for  them  at  56  cents,  you  would  not  have  had  this  loss  of  $24,000? 

"Mr.  Wills.  No,  sir.  That  would  not  have  been  sufficient  prob- 
ably to  have  absorbed  it.  On  the  assumption  that  there  would  have 
been  additional  quantities  required,  that,  due  to  the  rapid  prepara- 
tion for  heavy  production,  the  loss  on  the  executed  business  amounted 
to  the  amount  claimed,  and  that  was  gone  into  on  the  assumption 
and  feeling  that  the  requirements  of  the  Government  would  continue 
and  permit  its  absorption,  or  that  adjustment  would  be  made. 

"  Mr.  Shirk.  You  do  not  claim  that  you  had  any  contract  to  build 
any  tables  over  and  beyond  the  one  hundred  thousand  represented  by 
the  contract  of  September  4  and  subsequently  the  purchase  order  of 
November  7  ?  ^ 

"Mr.  Wills.  Nothing  more  than  the  assurance  by  the  officers  of 
the  Government  requirements.  It  was  being  looked  on  more  as  a 
matter  of  service.  We  were  conscious  of  the  fact  that  other  con- 
tractors were  falling  down  on  this  and  similar  production  and  knew, 
and  the  Government  officers  knew,  that  we  had  the  capacity." 

and  (Transcript,  p.  59) : 

"Mr.  Shirk.  Did  you  make  any  claim  for  the  increase  of  ten 
per  cent  referred  to  in  article  8  of  the  contract  of  September  4  ? 

"Mr.  Wills.  We  make  a  claim  that  attempts  to  set  up  what  we 
think  we  are  entitled  to.    The  method  of  arriving  at  adjustment  we 
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leave  to  the  agent  appointed  by  the  Government.  If  they  want  to 
•consider  it  as  an  increase  in  price  or  if  they  want  to  consider  it  as 
an  adjustment  of  losses,  it  is  immaterial  to  iis.    We  will  not  make  any 

specific  demarcation  in  our  claim." 

DECISION. 

1.  The  first  question  which  arises  is  whether  the  arrangement 
arrived  at  by  the  telephone  conversation  of  November  6  and  the 
purchase  order  of  November  7,  together  with  claimant's  letter  of 
November  11  accepting  the  purchase  order,  amounts  to  a  new  con- 
tract for  an  additional  50,000  tables  or  whether  it  amounts  to  an 
enlargement  of  the  old  formal  contract  of  September  4  to  the  extent 
of  increasing  the  amount  of  that  contract  100  per  cent.  If  the  clause 
above  quoted  providing  for  increasing  the  amount  had  been  an 
-option  in  the  United  States  to  increase  the  amount  100  per  cent  and 
that  option  had  been  exercised,  then  we  think  that  possibly  it  might 
be  said  that  the  second  50,000  tables  were  to  be  produced  under  the 
formal  contract  of  September  4.  But  that  clause  did  not  amount  to 
an  option.  It  did  not  give  the  United  States  any  absolute  right  to 
increase  the  amount  to  be  delivered.  The  consent  of  the  contractor 
was  necessary.  That  clause  merely  provides  in  eflFect  that  if  the 
Government  gives  notice  of  its  desire  to  increase  the  amount,  i.  e., 
oflers  to  increase  the  amount,  and  the  contractor  consents,  i.  e.,  accepts 
the  offer,  that  then  the  contract  shall  be  for  the  increased  amount. 
That  is  only  saying  that  if  the  parties  thereafter  a^ree  to  increase  the 
amount  that  then  the  amount  shall  be  so  increased ;  and  is  in  truth  no 
more  than  a  statement  of  the  law  that  parties  may  at  any  time 
amend  or  modify  their  own  contracts  by  further  agreement.  When 
the  parties  did  agree  to  increase  the  amount  they  entered  into  a  new 
agreement  modifying  the  old  one  to  that  extent. 

2.  The  Supreme  Court  of  the  United  States  has  held  that  section 
3744,  Revised  Statutes,  which  requires  that  all  contracts  made  by  the 
War  Department  shall  be  reduced  to  writing  and  signed  by  the  con- 
tracting parties  with  their  names  at  the  end  thereof,  is  a  Statute 
of  Frauds  for  the  benefit  of  the  United  States  {Clark  v.  United  States 
95  U.  S.,  539).  Such  a  contract  can  not  be  modified  or  altered  except 
by  acts  of  equal  solemnity.  That  court  said  in  the  case  of  Swain  v. 
Seamens  (76  U.  S.,  254) : 

"  *  *  *  but  the  better  opinion  is  that  a  written  contract  fall- 
ing within  the  Statute  of  Frauds  cannot  be  varied  by  any  subse- 
quent agreement  of  the  parties  unless  such  new  agreement  is  also  in 
writing.  Express  decision  in  the  case  of  Marshall  v.  Lynn  (6  Mee. 
&  W.,  109) ,  is  that  the  terms  of  a  contract  for  the  sale  of  eoods  falling 
within  the  operation  of  the  Statute  of  Frauds  cannot  be  varied  or 
altered  by  parol:  that  where  a  contract  for  the  bargain  and  sale  of 
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goods  is  made,  stating  a  time  for  the  delivery  of  them,  an  agreement 
to  substitute  another  day  for  that  purpose  must,  in  order  to  oe  valid,, 
be  in  writing.    ♦    ♦    ♦ " 

Were  it  otherwise  the  Secretary  of  War  could  insert  clauses,  simi- 
lar to  the  one  in  question  here,  in  War  Department  contracts  to  in- 
crease the  amount  to  an  unlimited  extent  by  subsequent  agreement 
either  by  informal  writing  or  by  word  of  mouth  and  thus,  by  con- 
tract, enable  himself  to  do  exactly  the  thing  which  the  Statute  pro- 
hibits him  from  doing.  The  purpose  of  the  Statute  is  as  the  Su- 
preme Court  said  in  Clark  v.  United  States^  supra: 

"  •  *  •  The  facility  with  which  the  Government  may  be  pil- 
laged by  the  presentment  of  claims  of  the  most  extraordinary  char- 
acter, if  allowed  to  be  sustained  by  parole  evidence,  which  can  always 
be  produced  to  any  required  extent,  renders  it  highly  desirable  that 
all  contracts  which  are  made  the  basis  of  demands  against  the  Gov- 
ernment should  be  in  writing.  Perhaps  the  primary  object  of*  the 
statute  was  to  impose  a  restraint  upon  the  officers  themselves,  and 
prevent  them  from  making  reckless  engagements  for  the  Govern- 
ment ;  but  the  considerations  referred  to  make  it  manifest  that  there 
is  no  class  of  cases  in  which  a  statute  for  preventing  frauds  and 
perjuries  is  more  needed  than  in  this.  And  we  think  that  the  statute 
in  question  was  intended  to  operate  as  such.  It  makes  it  unlawful 
for  contracting  officers  to  make  contracts  in  any  other  way  than  by  a 
writing  signed  by  the  parties.  This  is  equivalent  to  prohibiting  any 
other  mode  of  making  contracts.  Every  man  is  supposed  to  know  the 
law.  A  party  who  makes  a  contract  with  an  officer  without  having  it 
reduced  to  writing  is  knowingly  accessory  to  a  violation  of  duty  on 
his  part.  Such  a  party  aids  in  the  violation  of  the  law.  We  are  of 
opinion,  therefore,  that  the  contract  itself  is  aifected,  and  must  con- 
form to  the  requirements  of  the  statute  until  it  passes  from  the  ob- 
servation and  control  of  the  party  who  enters  into  it.    *     *     *  " 

That  purpose  is  defeated  if  the  Secretary  of  War  can  avoid  the 
statute  by  contracting  away  its  prohibition.  We  therefore  hold  that 
the  new  agreement  must  be  executed  in  the  manner  prescribed  by  law 
if  it  is  to  be  a  legally  enforceable  obligation  against  the  United 
States. 

3.  The  question  then  arises  whether  that  new  agreement  was  exe- 
cuted in  the  manner  prescribed  by  law.  Section  6853c,  United  States 
Compiled  Statutes,  modifies  section  3744,  Revised  Statutes,  to  the  ex- 
tent that  medical  department  contracts  which  either  are  not  in  ex- 
cess of  $500  in  amount  or  are  to  be  performed  within  60  days  shall 
be  prepared  under  such  regulations  as  may  be  prescribed  by  the 
Surgeon  General.  (39  Stat.,  639.)  Pursuant  to  that  act  the  Surgeon 
General  issued  Circular  No.  17,  under  date  of  April  5,  1917,  reading 
in  part  as  follows : 

**  2.  Pursuant  to  this  statute  and  to  the  authority  therein  conferred, 
the  following  requirements  will  be  observed  in  contracting  for  the 
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purchase  of  supplies  or  for  the  procurement  of  services  not  personal 
for  the  Medical  Department  of  the  Army : 

"  (a)  The  contract  will  be  reduced  to  writing  and  signed  by  the 
contracting  parties,  with  their  names  at  the  end  thereof,  in  every 
case  where  the  amount  to  be  paid  thereunder  exceeds  $500,  except 
when  a  public  exigency  demands  invmediate  perfannance  and  there 
is  not  time  to  reduce  the  contract  to  writin/i.  Formal  contract  may 
also  be  made  in  any  other  case  regardless  of  the  amount  involved 
when  directed  by  the  Surgeon  General  or  when,  in  the  judgment  of 
the  contracting  officer,  it  will  better  protect  the  interests  of  the  United 
States. 

"(&)  The  contract  may  be  made  by  proposal  and  acceptance,  both 
in  writing,  when  the  amount  is  not  exceeding  $500  regardless  of  the 
time  of  performance. 

"(c)  The  contract  may  be  made  wholly  by  word  of  mouth  or  partly 
by  word  of  mouth  and  partly  in  writing  when  the  amount  is  not 
exceeding  $500  and  the  time  of  performance  is  to  be  no  more  than 
30  days.'^ 

The  purchase  order,  dated  November  7,  provided  for  shipment  at 
the  rate  of  20,000  per  week,  commencing  on  or  before  November  9, 
which  would  complete  performance  in  two  and  one-half  weeks  there- 
after or  on  or  about  November  27.  We  think  that  such  performance 
can  not  be  deemed  "  immediate  performance "  within  the  Surgeon 
Greneral's  regulations,  and,  moreover,  that  there  was  time  to  reduce 
the  contract  to  writing  before  completion  of  performance.  We  tliink, 
therefore,  that  the  agreement  was  not  executed  in  the  manner  pre- 
scribed by  law  and  that  consequently  the  case  falls  properly  within 
the  act  of  March  2,  1919.  This  Board  will  therefore  prepare  a 
document  setting  forth  the  nature,  terms,  and  conditions  of  the 
agreement  for  the  second  50,000  tables. 

4.  The  claimant  contends  further  that  it  increased  its  facilities 
and  made  expenditures  on  a  promise  that  the  Government  would  give 
it  further  orders.  This  claim  is  based  on  Col.  Reasoner's  testimony. 
The  view  of  that  testimony  most  favorable  to  the  claimant  is  that 
Col.  Reasoner  promised  to  give  claimant  further  orders  (not  stating 
any  particular  amount)  "  if  their  price  was  right."  Thereafter  the 
Grovernment  did  oflFer  it  further  orders — namely  50,000  tables  on  or 
about  November  4,  which  order  it  accepted;  and  150,000  tables  on  or 
about  November  4  which  order  the  claimant  refused  to  accept  be- 
cause in  its  opinion  the  price  was  too  low.  We  think  therefore  that 
the  Government  has  not  violated  any  promise  in  that  regard  even 
though  it  made  such  a  promise.  It  could  not  have  been  within  the 
contemplation  of  the  parties  that  the  Government  would  continue  to 
order  tables  from  it  indefinitely  or  even  for  any  specified  time.  Even 
though  Col.  Reasoner  said  that  so  long  as  its  price  was  right,  within 
fair  limits,  he  would  continue  to  give  it  business,  there  is  necessarily 
an  implied  condition  that  he  would  place  such  orders  only  so  long  as, 
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and  to  the  extent  that  the  Government  needed  tables  and,  conse- 
•quently,  there  were  orders  to  place.  The  armistice  obviated  the  need 
for  more  tables,  and  the  implied  condition  in  the  Government's 
promise  relieved  it  from  the  obligation  to  order  tables  which  it  did 
not  need.  We  think  therefore  that  the  Government  is  under  no 
•obligation  to  the  claimant  by  reason  of  any  oral  statements  made  to 
it  bv  Col.  Reasoner. 

DISPOSITION. 

1.  This  Board  wUl  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Board 
■of  Review  for  Medical  and  Hospital  Supplies  Division  for  action  in 
the  manner  provided  in  subdivision  c,  section  6,  Supply  Circular 
No.  17,  Purchase,  Storage  and  Traffic  Division, 

Col.  Delafield  and  Lieut.  Lent  concurring. 


Case  No.  1945. 

In  re  CLAIH  07  THE  CROWN  CORE  A  SEAL  CO. 

1.  CONSTRUCTION — ACTUAL  COST. — ^Where  formal  contracts  for  facilities 
provided  that  the  contractor  should  receive  only  the  actnal  cost  of  pro- 
curing and  installing  the  facilities,  the  contractor  is  not  entitled  on 
suspension  of  the  contracts  to  remnneration  for  its  services  in  connec-^ 
tion  therewith. 

8.  POSSIBLE  PROFITS— INABILITY  TO  USE  NEW  MACHINERY.— A  olainL 
that  G-overnment  contracts  prevented  claimant  from  installing  new  ma- 
chinery recently  acquired  for  its  commercial  business  and  that  claimant 
was  therefore  entitled  to  payment  of  additional  manufacturing  costs 
caused  by  the  use  of  old  instead  of  new  machinery,  is  a  claim  for  pos- 
sible profits  and  can  not  be  allowed. 

8.  DEPRECIATION  OF  MACHINERY  NOT  USED  IN  GOVERNMENT  CON- 
TRACT.— ^In  the  absence  of  a  special  agreement,  depreciation  of  machin- 
ery, not  used  or  intended  to  be  used  in  connection  with  a  Government 
contract,  is  not  an  element  of  cost  in  the  settlement  of  that  Government 
contract,  even  though  such  machinery  was  new  machinery  which  claim- 
ant was  prevented  by  its  Government  work  from  using. 

4.  INSTRUCTION  OF  EMPLOYEES. — If  a  contractor  under  a  cost-plus  contract 
for  the  manufacture  of  cartridges,  owing  to  the  fact  that  it  has  never 
been  engaged  in  such  manufacture,  finds  it  necessary  to  pay  another 
manufacturer  to  instruct  certain  of  the  contractor's  employees  in  proper 
methods  of  work,  such  payment  may  be  considered  an  element  of  cost 
under  the  contract. 

6.  CONSTRUCTION — INTEREST. — ^Interest  on  money  borrowed  by  the  claimant 
for  the  purpose  of  purchasing  equipment  required  by  its  contracts  for 
facilities  is  held  to  be  an  element  of  cost  under  the  contract  because 
the  contract  for  facilities  embodied  by  reference  the  "  Definition  of  cost 
pertaining  to  contracts,"  issued  June  27,  1917,  which  provides  "  ♦  *  * 
the  contracting  ofiS.cer  will  reimburse  the  contractor  for  interest  paid  by 
it  on  money  borrowed  to  finance  the  purchase  of  materials  necessary  to 
complete  contracts  for  the  United  States,"  and  the  facilities  were  them^ 
selves  the  materials  the  subject  of  the  contract. 

6.  CLAIM  AND  DECISION. — Claim  presented  under  General  Order  103  founded 
upon  two  formally  executed  contracts  for  facilities  in  connection  with 
another  contract  for  the.  manufacture  of  cartridges.  Held,  claimant  is 
entitled  to  payment  of  some  of  the  items  of  its  claim,  as  above  indicated, 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
War  Department,  1918,  and  is  for  $355,449.67,  under  the  following 
circumstances : 
136 
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2.  This  claim  is  founded  on  three  contracts,  viz : 

(a)  A  contract  for  increased  facilities  for  the  manufacture  of 
cartridges,  dated  August  28,  1918,  and  numbered  War-Ord-Pl4267- 
2390A.  This  is  a  formal  contract,  duly  executed  in  accordance  with 
the  provisions  of  the  Statutes  of  the  United  States. 

(6)  A  contract  for  increased  facilities  for  the  manufacture  of 
cartridges,  dated  November  29,  1918.  and  numbered  War-Ord- 
P18060-2396SA.  This  is  a  formal  contract  duly  executed  in  accord- 
ance with  the  provisions  of  the  Statutes  of  the  United  States. 

(c)  A  procurement  order  for  the  production  of  150,000,000  rounds 
of  cartridges,  dated  August  2, 1918,  and  numbered  War-Ord-P12942- 
21 538 A,  and  signed  by  Lieut.  Col.  Charles  N.  Black. 

3.  The  claimant  is  a  corporation  organized  under  the  laws  of  the 
State,  of  Maryland  and  having  its  principal  ofRce  in  Baltimore.  It 
is  one  of  the  largest  concerns  in  the  country  engaged  in  the  manu- 
facture of  stoppers  for  bottles.  In  the  summer  of  1918  the  officers  of 
the  Ordnance  Department  found  that  the  production  of  .30-caliber 
cartridges  in  this  country  was  not  sufficient  to  meet  the  requirements 
of  the  Army,  and  the  claimant  was  requested  to  undertake  the  manu- 
facture of  cartridges.  It  had  not  had  any  previous  experience  in 
their  manufacture.  After  some  discussion  it  was  arranged  that  the 
claimant  should  undertake  the  manufacture  of  .30-caliber  cartridges, 
and  the  three  contracts  above  referred  to  were  entered  into.  The 
two  facilities  contracts  provided,  in  substance,  that  the  claimant 
should  procure  such  increased  facilities  as  were  necessary  for  the 
production  of  1,000,000  rounds  of  .30-caliber  cartridges  per  day,  and 
the  United  States  w^as  to  pay  the  cost  of  the  procurement  and  in- 
stallation of  the  necessary  facilities,  no  profit  being  paid  to  the  claim- 
ant on  these  contracts.  The  procurement  order  w^as  for  150,000,000 
rounds  of  .30-caliber  cartridges,  deliveries  to  begin  in  November, 
1918,  and  to  reach  1,000,000  per  day  ir  March,  1919.  It  provided  in 
paragraph  5: 

"It  is  understood  that  a  formal  contract  to  be  prepared  by  the 
United  States  similar  in  terms  and  conditions  with  contract  No. 
14066  between  the  United  States  and  the  United  States  Cartridge 
Company  of  Lowell,  Mass.,  dated  July  20,  1917,  will  be  entered  into 
between  you  and  the  United  Stat-es  covering  the  subject  matter  of 
this  order  as  soon  as  the  same  can  be  prepared  and  forwarded  to  you 
for  execution." 

4.  The  items  of  the  claim  made  by  the  contractor  are  as  follows : 

(a)  Services  rendered  in  connection  with  procurement  order  No. 
P12942-2152  SA  and  two  facility  contracts,  pertinent  to  the 
foregoing  procurement  order  No.  P14267-2390  A  and  No. 
P18060-2936  SA,  to  the  extent  of  10  per  cent  of  the  total 
amount  expended  on  the  above  awards,  estimated  at $125, 000. 00 

9938—20 10 
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{!))  Extra  expenditure  in  the  assembling  department  by  reason  of 
liuving  been  compelled  to  use  old  machinery,  which  pro- 
duced at  the  rate  of  only  75  per  cent  of  the  estimated 
output  of  new  machines,  which  contractor  had  in  his  pos- 
session and  which  contractor  was  unable  to  use  because 
his  factory  space  was  devoted  to  the  above  contracts.  The 
value  of  this  item  is  estimated  at $107, 4C7.  08 

(c)  Extra  expenditures  In  cork  fee'ding  department,  due  to  rea- 
sons assigned  in  (&) 06,779.89 

(rf)  Obsolescence  of  $105,000  worth  of  machinery  at  the  rate  of 
10  per  cent  per  annum.  (The  contractor  charges  off  10 
per  cent  each  year  to  cover  customary  Improvements  in 
feeding  machinery) 7,024.00 

(e)  Claim  of  the  United  States  Cartridge  Co.  against  this  claimant 
for  services  rendered  in  connection  with  training  of  a  por- 
tion of  claimant's  organization  for  the  manufacture  of 
cartridges.     Amount  of  this  claim Unsettled. 

(/)   Interest  on  fii-st  facility  contract,  not  otherwise  reimbursed-.        3,353.70 

(g)  Allowance  of  10  per  cent  of  $20,984.20,  an  item  of  rent  not 

otherwise    reimbursed '  2,098.42 

(/<)  Comniitment  with  Lamson  Co.,  Boston,  Mass Unsettled. 

(i)  Commitment  with  Toledo  Machine  &  Tool  Co.,  Toledo,  Ohio Unsettled. 

5.  The  contractor  proceeded  with  the  performance  of  its  three  con- 
tracts. It  procured  and  installed  increased  facilities  at  a  cost  of  over 
$1,250,000.  It  was  nearly  ready  to  enter  on  the  production  of  car- 
tridges when  the  armistice  was  granted  and  further  performance  of 
its  contracts  was  suspended.  Payment  has  been  made  by  the  United 
States  to  the  contractor  for  the  amounts  expended  by  it  under  the 
two  facilities  contracts,  unless  the  contractor  is  also  entitled  to  re- 
imbursement in  respect  to  the  items  above  recited.  The  contractor 
has  been  paid  its  costs  and  disbursements  under  the  procurement 
order  plus  10  per  cent  thereof. 

6.  We  shall  not  sot  forth  the  evidence  in  respect  to  the  several 
items  of  the  contractor's  claim  except  as  it  will  be  stated  in  the  de- 
cision in  connection  with  each  item. 

DECISION. 

1.  The  first  item  is  a  claim  for  remuneration  for  services  rendered 
in  pn  curing  and  installing  facilities  under  the  two  facilities  con- 
tracts and  in  preparing  for  production  under  the  procurement  order. 
The  chiimant  estimates  that  a  charge  of  10  per  cent  on  the  amount 
expended  by  it  in  procuring  facilities  would  be  a  fair  amount  of 
remuneration.  It  bases  its  claim  on  the  ground  that  the  facilities 
contracts  and  the  procurement  order  were  suspended  before  comple- 
tion, with  the  result  that  it  received  no  recompense  for  all  the  work 
which  it  performed. 

The  facilities  contracts  provided  that  the  contractor  should  re- 
ceive only  the  cost  of  procuring  and  installing  the  increased  facili- 
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ties,  and  if  they  had  not  been  suspended  but  had  been  carried  through 
to  completion,  the  claimant  would  have  received  reimbursement  for 
its  costs  and  no  more.  Under  the  procurement  order  the  contractor 
was  entitled  to  the  amount  which  it  expended  in  making  cartridges 
plus  10  per  cent  of  its  expenditures,  and  it  has  received  payment 
therefor.  The  argument  of  the  claimant  that  it  is  entitled  to  re* 
mimeration,  outside  of  the  provisions  of  its  three  contracts,  is  not 
sound.  It  is  limited  in  the  amount  of  relief  to  which  it  is  entitled  by 
the  provisions  of  its  three  contracts.  The  claimant  is  not  entitled  to 
an  additional  remuneration  of  10  per  cent  on  the  amount  which  it 
expended  in  installing  the  facilities,  or  to  any  other  additional  com- 
pensation.   Nothing  should  be  paid  to  the  claimant  under  item  (a). 

2.  Items  (b)  and  (c)  are  closely  connected.  The  claimant's  argu- 
ment is  that  at  the  time  it  entered  into  its  contracts  with  the  United 
States  it  was  intending  to  use  in  the  manufacture  of  its  regular 
product  some  new  machinery,  by  the  use  of  which  it  could  make  its 
bottle  stoppers  at  a  much  less  expense.  The  new  machines  were  much 
more  efficient  than  the  old  ones  and  the  labor  cost  of  operating  the 
new  machines  was  less.  The  claimant  estimates  that  the  figures 
shown  in  item  (6)  of  $107,465.68  represent  the  added  cost  of  making 
its  bottle  stoppers  by  the  use  of  the  old  machinery,  and  it  estimates 
that  the  figures  given  in  item  (<?)  of  $66,779.89  represent  the  extra 
labor  cost  in  assorting  the  stoppers,  and  some  other  costs  which  it 
would  not  have  been  subjected  to  if  it  had  used  the  new  machinery 
instead  of  the  old. 

No  relief  can  be  granted  the  claimant  in  respect  to  either  of  these 
items.  Both  are  estimates  of  savings  that  would  have  resulted  in  the 
event  that  the  new  machinery  had  been  used.  They  stand  for  possible 
or  anticipated  profits.  There  is  no  provision  in  either  of  the  facilities 
contracts  or  in  the  procurement  order  under  which  items  of  this  sort 
can  be  allowed.  They  are  not  items  of  cost.  They  are  at  best  only 
guesses  as  to  savings  that  would  have  resulted  in  case  certain  ma- 
chinery had  been  used.  Such  claims  are  too  uncertain  and  problem- 
atical to  have  any  standing  in  the  settlement  of  the  three  contracts 
with  the  claimant. 

3.  Item  (d)  is  a  charge  for  the  obsolescence  of  the  claimant's  ma- 
chinery which  was  not  used  by  the  claimant  because  the  building  in 
which  the  machinery  had  been  installed  was  devoted  to  the  per- 
formance of  its  three  contracts.  This  was  new  machinery  that  lav 
idle  for  some  months. 

Xo  relief  can  be  given  the  claimant  in  respect  of  this  item.  Obso- 
lescence of  the  claimant's  new  machinery,  which  was  not  used  in  the 
performance  of  any  Government  contract  or  on  the  claimant's  own 
private  contracts,  is  not  an  element  of  cost  and  there  is  no  provision 
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in  any  of  the  claimant's  three  contracts  under  which  relief  can  be 
given  for  such  an  item  as  this. 

4.  Item  (e).  The  claimant  never  having  made  any  cartridges  at 
the  time  the  three  contracts  were  entered  into,  was  obliged  to  learn 
how,  and  sent  some  of  its  employees  to  the  plant  of  the  United  States 
Cartridge  Co.  at  Lowell,  Mass.,  for  the  purpose  of  finding  out  how 
.30-caliber  cartridges  were  made.  It  appears  that  the  United  States 
Cartridge  Co.  has  brought  suit  against  the  claimant  for  services 
rendered  by  it  in  this  connection  and  that  this  suit  is  pending. 

It  is  possible  that  the  claimant  may  be  entitled  to  reimbursement  in 
case  the  United  States  Cartridge  Co.  recovers  judgment  against  it. 
We  make  no  decision  as  to  this,  but  it  is  reasonable  that  a  note  be 
made  of  this  situation  so  as  to  enable  the  claimant  to  present  a  claim 
in  respect  to  this  item  if  it  later  turns  out  that  it  is  unsuccessful  in  its 
defense  of  the  United  States  Cartridge  Co.'s  action. 

5.  Item  (/).  This  is  a  claim  for  interest  paid  by  the  claimant  on 
money  borrowed  by  it  for  the  purpose  of  purchasing  the  equipment 
required  by  the  facilities  contract  dated  August  28,  1918.  The  pro- 
vision in  Article  III  of  the  contract  is — 

"  The  United  States  shall  pay  to  the  contractor  the  cost  to  it  of 
procuring  and  installing  the  increased  facilities  herein  authorized 
as  such  cost  shall  be  determined  by  the  contracting  officer  in  accord- 
ance with  the  pamphlet  entitled  'Definition  of  Cost  Pertaining  to 
Contracts '  issued  by  the  Chief  of  Ordnance,  War  Department,  June 
27,  1917,  which  said  pamphlet  is  hereby  made  a  part  of  this  con- 
tract." 

The  provision  of  the  pamphlet  above  referred  to  is  as  follows : 

"47.  Interest  on  investment  or  on  bonded  debt  shall  not  be  con- 
sidered as  an  expense  entering  into  the  cost  of  contracts  for  the 
United  States,  but  the  contracting  officer  will  reimburse  the  con- 
tractor for  interest  paid  by  it  on  money  borrowed  to  finance  the  pur- 
chase of  materials  necessary  to  complete  contracts  for  the  United 
States.  Interest  cost  will  not  be  considered  as  a  cost  to  the  contractor 
upon  which  profit  is  to  be  calculated." 

The  claimant  alleges  that  there  was  a  mutual  mistake  of  fact  and 
that  there  was  an  oral  agreement  that  the  same  provision  should  be 
inserted  in  the  contract  of  August  28,  1918,  as  was  inserted  in  the 
contract  of  November  29,  1918,  as  follows: 

"  The  United  States  will  forthwith  pay  all  proper  items  of  cost, 
including  a  reasonable  allowance  for  interest  at  a  rate  not  in  excess 
of  6  per  cent  per  annum  upon  the  proper  proportion  of  the  con- 
tractor's working  capital  or  borrowed  money .^' 

Then  follows  in  the  contract  of  November  29,  1918,  the  same 
provision  that  the  determination  of  the  actual  cost  shall  be  made 
in  accordance  with  the  pamphlet  above  referred  to  dated  Jime  27, 
1917.     There  may  be  some  ground  for  finding  that  there  was  a 
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mutual  mistake  of  fact,  and  that  Col.  Hawkins,  who  had  to  do  witli 
the  contract  of  August  28,  1918,  intended  to  include  the  quoted  pro- 
vision as  it  is  stated  in  the  contract  of  November  29,  1918.  The 
contractor  bases  its  claim  to  interest  only  on  that  paid  by  it  on 
money  borrowed  to  finance  the  purchase  of  equipment  and  facili- 
ties necessary  for  the  performance  of  its  facilities  contracts.  It  is 
entitled  to  reimbursement  for  such  interest  paid  by  it  so  far  as 
same  was  paid  by  it  in  connection  with  such  purchases,  in  accord- 
ance with  the  provisions  of  the  contract  as  it  stands  without  reforma- 
tion or  change.  *  That  is  the  effect  of  the  provisions  of  the  contract  of 
August  28,  1918,  of  which  the  pamphlet  above  referred  to  is  a  part. 
The  claimant  should  therefore  be  reimbursed  the  amount  of 
interest  paid  by  it  on  money  borrowed  to  finance  the  purchase  of 
equipment  and  facilities  as  called  for  by  the  increased  facilities 
contract  of  August  28,  1918. 

6.  Item  (g).  In  this  item  the  claimant  asks  to  be  paid  10  per  cent 
of  $20,984.20,  which  was  the  rental  charge  which  it  received  as  rent 
of  its  plant. 

The  claimant  has  received  its  rent.  It  is  not  entitled  to  10  per 
cent  additional,  and  no  relief  can  be  given  it  under  this  item. 

7.  llie  claimant  does  not  ask  for  a  decision  of  this  Board  under 
items  {h)  and  (i). 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Tanner  concurring. 


Case  No.  676. 

In  re  CLAIM  OF  ABBUCELE  BROS. 

1.  FACILITIES  AND  EXPEBIMENTAL  COSTS.— Where  the  Army  was  in  great 

need  of  soluble  coffee  and  dnly  authorized  agents  of  the  Quartermaster 
Corps  requested  and  induced  the  claimant  to  make  experiments  for  its 
production,  and  preparations  to  produce  a  stated  quantity  per  day  un- 
der assurances  that  such  amount  would  be  purchased,  an  agrreement 
arose  under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  such 
expenditures. 

2.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  $16,102.95 

expended  in  preparation  and  experimental  costs.  Held,  claimant  en- 
titled to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

This  is  a  class  B  claim  in  the  amount  of  $16,102.95,  based  on  an 
agreement  alleged  to  have  been  entered  into  between  ArbucWe  Bros. 
of  New  York  and  the  United  States,  on  or  about  August,  1918,  with 
regard  to  the  production  by  the  claimant  of  soluble  coflFee  for  the 
use  of  the  Army. 

FINDING  OF  FACTS. 

Pursuant  to  cabled  requisition  (Cable  No.  1520,  par.  1,  July  27, 
1918)  advising  the  Subsistence  Division,  Quartermaster  General's 
OflSce,  that  the  daily  consumption  of  soluble  coffee  by  the  American 
Expeditionary  Forces  would  be  25,000  pounds  (in  addition  to 
quantity  required  for  reserve  rations) ,  E.  K.  Holbrook,  chief  of  that 
division,  at  once  took  steps  to  supply  this  demand,  which  required  an 
increase  in  production  of  about  31,000  pounds  daily.  New  processes 
were  necessary,  as  the  additional  facilities  to  supply  the  need  through 
existing  processes  would  require  nine  months.  It  was  ascertained  that 
Arbuckle  Bros,  had  made  some  progress  toward  the  production  of 
soluble  coffee  by  a  new  process.  At  the  request  of  Mr.  Holbrook 
their  experiments  were  energetically  renewed  and  in  some  three  weeks 
a  sample  was  produced  which  was  approved  by  the  Subsistence  Divi- 
sion. Mr.  Holbrook  then  told  the  claimant's  representative  that  he 
wished  it  to  produce  4,000  pounds  daily.  The  claimant  then  took  the 
necessary  steps  to  secure  facilities  to  provide  the  said  production  and 
made  commitments  prior  to  November  12, 1918.  When  the  armistice 
was  signed  Arbuckle  Bros,  was  on  the  production  chart  of  the  Sub- 
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sistence  Division  for  the  production  of  4,000  pounds  daily,  beginning 
December  1,  1918.  On  October  22,  1918,  Arbuckle  Bros,  was  re- 
quested to  confirm  "a  contract"  for  the  delivery  of  2,000  pounds 
daily,  beginning  November  1,  1918,  but  declined  to  do  so  for  the 
reason  that  its  facilities  were  not  at  that  time  in  such  condition  as  to 
enable  it  to  perform  such  an  agreement. 

On  November  13,  1918,  the  claimant  was  notified  that  the  Army 
would  not  require  further  production  of  soluble  coffee. 

It  further  appears  that  on  October  10,  1918,  the  Subsistence  Di- 
vision was  duly  authorized  to  enter  into  contracts  with  Arbuckle 
Bros,  for  the  production  of  240,000  pounds  of  soluble  coffee. 

DECISION. 

An  agreement  between  Mr.  Holbrook  on  behalf  of  the  United 
States  and  a  duly  authorized  representative  of  Arbuckle  Bros,  was 
entered  into  on  or  about  September  1,  1918,  whereby  it  was  agreed 
that  if  Arbuckle  Bros,  woilld  provide  a  plant  capable  of  producing 
4,000  pounds  of  soluble  coffee  a  day,  the  United  States  would  take 
such  production  at  such  price  as  would  recoup  Arbuckle  Bros,  for 
its  expenses  and  service  in  so  doing,  together  with  a  reasonable  profit. 
This  agreement  is  within  section  1  of  the  act  of  March  2,  1919. 

DISPOSITION. 

Certificate  C  will  be  executed  and  the  papers  herein  transmitted 
to  the  Claims  Board,  Office  of  the  Director  of  Purchase,  for  further 
proceedings  pui-suant  to  Supply  Circular  No.  17. 

Col.  Dela  field  and  Mr.  Baggarly  concurring. 


Case  No.  1554. 

In  ri'  CLAIH  OF  FFAU  HAinjFACTUBING  CO. 

1.  FUIOB  NEGOTIATIONS. — Where  there  is  a  written  contract  covering  the 
same  subject  matter  as  prior  negotiations,  snch  prior  negotiations  are 
merged  into  the  written  contract. 

%,  NO  AGBEEHENT. — Where  the  evidence  does  not  establish  the  informal 
agreement  relied  npon  by  claimant,  there  can  be  no  relief  awarded 
claimant  npon  the  act  of  Harch  %,  1919. 

3.  CLAIM  AND  DECISION. — Claim  nnder  the  act  of  March  9,  1919,  for  loss  on 
materials  and  special  machinery.  Held,  no  agreement  within  the  mean- 
ing of  said  act. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular,  No.  17,  1919,  for  $22,683.88,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  About  the  middle  of  May,  1918,  the  Ordnance  Department  of 
the  Army,  by  its  regular  circular,  invited  bids  for  the  manufacturing 
and  furnishing  to  that  department  of  520,000  ammunition  boxes,  to 
be  completed  according  to  certain  specifications  set  out,  and  sent  out 
various  blanks  upon  which  prospective  bidders  could  make  their 
prospective  bids.  At  that  time  Capt.  L.  V.  Shepherd  was  procure- 
ment officer  assigned  to  the  Machine  Gun  Branch,  Small  Arms  Sec- 
tion of  the  Ordnance  Department.  These  bids  were  opened  in  the 
office  of  Capt.  Shepherd  at  Washington  in  the  latter  part  of  May, 
1918.  There  were  something  like  15  bidders  or  more  in  all  who  had 
made  bids  upon  the  proposed  contracts.  The  claimant  in  this  case, 
the  Pfau  Manufacturing  Co.,  made  a  bid  for  the  manufacture  of  at 
least  500,000,  and  perhaps  for  the  whole  520,000  ammunition  boxes 
desired  b}'  the  Ordnance  Department.  Capt.  Shepherd  testified  that 
he  visited  the  plant  of  the  Pfau  Manufacturing  Co.  near  Cincinnati, 
Ohio ;  he  does  not  fix  the  precise  date  of  that  visit,  but  he  was  taken 
through  the  Pfau  plant  at  that  time.  He  thinks  they  were  then 
engaged  in  the  manufacture,  and  testifies  that  he  found  the  Pfau 
Manufacturing  Co.  had  a  large  plant  there  which,  in  his  own  lan- 
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gaage,  "  was  a  very  nice  plant,  very  well  adapted,  I  should  say,  and 
modern." 

2.  In  the  latter  part  of  May,  when  the  bids  were  opened,  the  dif- 
ferent bidding  manufacturers  were  present  in  the  office  of  Capt. 
Shepard  at  Washington,  and  Capt.  Shepard  annoimced  to  them  that 
he  would  divide  up  the  order  for  520,000  ammunition  boxes  among 
the  several  bidders,  and  would  not  give  the  whole  amount  to  any 
one  factory.  He  also  testified  that  it  was  not  the  policy  of  the  Gov- 
ernment, where  it  was  necessary  or  thought  to  be  probable  that  large 
amounts  of  a  product  might  be  required,  to  give  an  entire  contract 
for  the  whole  amount  of  any  product  to  one  factory,  because  the 
Government  wanted  several  separate  and  different  sources  of  pro- 
duction. And  at  this  time  he  told  the  claimant,  the  Pfau  Manu- 
factilriug  Co.,  that  it  would  be  awarded  a  contract  for  100,000  boxes 
at  $1.65  each,  or  a  total  of  $165,000.  Witnesses  for  the  Pfau  Manu- 
facturing Co.  testified  that  the  claimant  was  dissatisfied  with  the 
number  of  boxes,  and  that  Capt.  Shepherd  told  them  that  this  order 
was  but  a  starter,  and  that  if  the  company  was  equipped  or  should 
become  equipped  for  the  manufacture  of  larger  numbers  it  would 
be  given  subsequent  orders.  The  claimant  further  claims  that  it 
entered  into  such  subsequent  agreement  on  or  about  August  1,  1918, 
with  Capt.  Shepherd,  by  which  Capt.  Shepherd  agreed  to  give  the 
claimant  an  order  for  500,000  ammunition  boxes  at  $1.65  each,  or 
a  tctal  of  $825,000.  The  effect  of  the  testimony  of  Capt.  Shepherd 
is  that  at  the  time  of  the  conversation  before  the  date  of  the  written 
contract  he  did  say  to  a  representative  of  the  claimant  that  the  Gov- 
ornment  wanted  different  sources  of  production  and  that  it  was  the 
custom  of  the  Government  to  grant  contracts  successively  to  manu- 
facturers who  were  equipped  to  manufacture,  and  whose  production 
met  the  Government's  requirements;  and  he  had  no  doubt  that  he 
left  the  impression  upon  the  mind  of  the  representative  of  the  Pfau 
Manufacturing  Co.  that  it  might  expect  to  receive  additional  orders. 

3.  On  June  7,  1918,  a  proxy -signed  contract  in  writing.  No.  9501- 
1782,  S.  A.,  was  entered  into  between  the  claimant,  Pfau  Manufac- 
turing Co.,  and  Samuel  McEoberts,  colonel.  Ordnance  Department, 
National  Army,  contracting  officer,  by  Charles  N.  Black,  lieutenant 
colonel,  Ordnance  Department,  National  Anny,  by  which  for  the 
price  of  $1.65  per  box,  to  be  paid  by  the  Government,  the  claimant 
agreed  to  manufacture  for  the  Government  100,000  ammunition  boxes 
according  to  specifications,  deliveries  to  be  made  from  July  1,  1918, 
to  August  1,  1918,  at  500  per  day,  and  after  August  1  at  the  rate 
of  1,000  per  day,  and  in  all  events  deliveries  to  be  finished  not  later 
than  November  4,  1918.  But  it  appears  that  if  the  claimant  had 
delivered  at  the  rate  of  500  boxes  a  day  between  July  1  and  August 
1,  and  1,000  per  day  between  August  1,  as  specified  in  the  contract,  all 
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of  the  boxes  would  have  been  manufactured  and  delivered  as  early 
as  October  24, 1918.  It  appears,  however,  that  the  boxes  were  neither 
manufactured  nor  delivered  in  accordance  with  the  terms  of  the 
contract.  No  deliveries  were  made  prior  to  September  7,  1918,  and 
the  last  delivery  seems  to  have  been  in  December,  1918,  as  appears 
from  the  following  schedule  of  deliveries: 


Sept.  7 5,220 

Sept.  14 0 

Sept.   21 4,356 

Sept.   28 2,520 

Oct.  5 5,724 

Oct.   12 7,497 


Oct.   19 7,974 

Oct.  26 8,650 

Nov.  2 8,352 

Nov.  9 5,651 

Nov.  16 6,267 

Nov.   23 14,058 


Nov.  30 9,82& 

Dec.  7 9,009 

Dec.  14 3,798 

Dec.  19 1,096 


It  also  api3ears  from  the  evidence  of  the  claimant  itself  and  others 
that  the  factory  was  working  up  to  the  capacity  for  which  it  was 
equipped  during  the  time  that  it  was  operating  under  this  contract* 

4.  It  appears  that  early  in  August,  and  probably  about  the  1st  of 
August,  1918,  when  claimant  claims  that  it  should  have  had  an  addi- 
tional contract,  that  the  re<j[uirements  of  the  Ordnance  Department 
for  ammunition  boxes  for  uiachine  guns  had  been  more  than  doubled, 
and  all  procurement  officers  were  directed  to  see  that  they  were  forth- 
coming. Additional  blanks  for  bids  were  sent  out  to  all  who  were 
then  manufacturing  ammunition  boxes  for  the  Government,  includ- 
ing the  Pfau  Manufacturing  Co.,  and  to  some  other  manufacturei's 
who  had  not  theretofore  had  Government  contracts  for  the  manufac- 
ture of  such  boxes.  The  number  of  boxes  to  be  bid  upon  was  940,000. 
In  response  to  these  notices  the  Government  received  105  bids.  The 
bids  were  received  in  the  latter  part  of  August,  1918,  and  thereupon^ 
in  accordance  with  the  usual  rules  of  the  department,  the  Procure- 
ment Division  went  into  conference  with  the  Production  Division 
with  the  view  of  letting  the  contracts  to  those  manufacturers  who- 
had  most  nearly  met  the  Government  requirements  in  previous  con- 
tracts for  the  same  sorts  of  boxes.  The  question  of  making  an  award 
of  another  contract  to  the  Pfau  Manufacturing  Co.  came  up  and  be- 
came a  matter  of  discussion  between  Capt.  L.  V.  Shepherd,  the  pro- 
curement officer,  and  Maj.  Bernard  Whittakor,  a  production  officer; 
and  it  was  found  that  the  Pfau  Manufacturing  Co.  was  dilatory  in 
performing  the  contract  under  which  it  was  then  operating  and 
that  its  factory  was  operating  at  its  full  capacity,  as  the  testimony 
shows,  and  was  very  considerably  behind  in  the  delivery  of  the  boxes 
required  of  it  under  its  contract.  In  fact,  the  contract  then  being 
performed  was  not  completed  until  the  19th  of  the  following  Decem- 
ber. Therefore  the  bid  of  the  Pfau  Manufacturing  Co.  was  not  ac- 
cepted, and  all  of  the  contracts  for  the  940,000  boxes  were  awarded 
to  manufacturers  who  in  their  previous  contracts  had  more  nearly 
complied  with  their  contracts  and  the  Government  requirements,  and 
this  seems  to  be  the  subject  of  the  claimant's  claim. 
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5.  It  appears  that  some  time  in  July;  1918,  or  August,  1918,  com- 
plaints were  made  to  the  claimant  on  account  of  its  slow  deliveries 
and  the  necessity  of  its  speeding  up  so  that  it  could  live  up  to  the 
contract  which  it  was  then  performing,  or  any  other  contracts  that 
might  be  awarded  to  it;  and  that  the  claimant  told  Capt.  Shepherd 
that  it  had  ordered  or  was  about  to  order  additional  machinery  for 
the  purpose  of  increasing  its  production.  It  appears  that  the  claim- 
ant did  order  additional  machinery  on  or  about  the  8th  of  August, 
1918.  for  the  purpose  of  increasing  its  production,  but  which  was 
not  delivered  to  the  claimant  until  on  or  about  October  24,  1918,  and 
which  was  never  unboxed,  and  which  did  not  enter  into  the  per- 
formance of  any  contract.  The  claimant  testified  that  that  ma- 
chinery is  still  at  its  plant,  still  unboxed,  and  in  the  claim  which  it 
makes  against  the  Government  in  this  case  it  allows  no  credit  for  the 
same.  So  far  as  the  Board  is  able  to  extract  from  the  files  in  this  case 
and  from  the  testimony,  the  claim  is  made  for  machinery  of  the 
value  of  $21,738.96,  and  materials  of  the  amount  of  $945.19,  making 
in  all  a  total  of  $22,683.88  (which  the  claimant  has  since  corrected  to 
be  $22,684.15),  without  crediting  the  Government  with  any  salvage 
value  or  other  amoimt  on  account  of  this  machinery  and  the  ma- 
terials; but  the  claimant  claims  it  has  tendered  the  machinery  and 
the  materials  to  the  Government  and  believes  that  they  both  belong 
to  the  Government  and  that  they  are  subject  at  all  times  to  be  taken 
awav  by  the  Government  whenever  it  shall  so  desire. 

There  is  nothing  in  the  record  or  the  testimony  to  show  precisely 
what  the  machinery  was  upon  which  the  claim  is  made,  or  what  the 
material  was  which  the  claimant  claims  was  purchased  on  account  of 
a  contract  which  it  did  not  get;  but  the  general  testimony  of  the 
claimant  is  to  the  effect  that  this  machinery,  or  some  of  it,  and  the 
materials  were  purchased  before  entering  upon  the  performance  of 
the  written  contract.  The  machine  which  it  claims  to  have  ordered 
on  August  8,  1918,  which  was  not  delivered  until  October  24.  1918, 
seems  to  be  called  a  Lester  Jordan  machine,  and  was  calculated  to 
increase  the  production  of  wooden  boxes.  The  general  effect  of  the 
evidence  is  that  the  purchase  of  this  machine  was  necessary,  or  at 
least  suitable,  for  speeding  up  on  the  contract  upon  which  the  claim- 
ant was  then  engaged  and  upon  which  it  was  so  far  behind. 

DECISION. 

1.  The  evidence  in  this  case  shows  clearly  that  there  never  was  a 
binding  contract  made  by  Capt.  Shepherd  on  behalf  of  the  Govern- 
ment in  favor  of  the  claimant  of  the  kind  upon  which  the  claimant 
is  asserting  in  this  case,  or  of  any  kind  for  ammunition  boxes  except 
the  written  contract  of  June  7, 1918.    It  has  been  often  and  correctly 
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decided  by  this  Board  that  wherever  there  are  conversations,  side 
remarks,  prospective  promises,  or  anything  tending  toward  future 
agreements,  and  afterwards  the  same  subject  matter  becomes  crystal- 
lized in  a  written  contract,  that  all  of  such  conversations,  side  re- 
marks, and  things  of  the  nature  set  out  above,  become  merged  and 
absorbed  in  the  written  contract  and  are  as  though  nothing  what- 
ever had  been  said  upon  the  subject.  Construing  the  claimant's  evi- 
dence just  as  it  has  given  it,  and  as  its  witnesses  have  given  it,  as  to 
everything  which  occurred  prior  to  June  7,  1918,  they  all  fall  far 
short  of  making  a  contract  for  additional  ammunition  boxes  irre- 
spective of  their  being  merged  into  the  written  contract. 

2.  Upon  consideration  of  the  foregoing  it  appears  plainly  enough 
that  the  only  thing  before  the  Board  is  as  to  whether  or  not,  as  the 
claimant  claims,  on  or  about  August  1, 1918,  the  Government  through 
any  officer  acting  under  the  authority,  direction,  or  instruction  of  the 
Secretary  of  War,  entered  into  a  contract  for  the  manufacture  of 
600.000  ammunition  boxes  at  the  price  of  $1.65  each,  amounting  in 
all  to  $825,000,  and  on  account  of  the  breaking  of  which  by  the 
(Jovernment  it  became  indebted  to  the  claimant  in  the  amount  which 
it  claims  as  set  forth  in  the  Fndings  of  Fact,  or  in  any  amount  what- 
soever. At  the  hearing  of  the  case  on  January  9,  1920,  Mr.  Charles 
Pfttu,  president  of  the  Pfau  Manufacturing  Co.,  appeared  and  was 
sworn  as  a  witness  on  behalf  of  his  company,  the  claimant.  Mr. 
Pfau  testified  at  considerable  length,  and  all  of  his  testimony  is  to 
the  eiTect  that  he  gathered  from  the  conversation  had  with  Capt. 
Shepherd  prior  to  entering  into  the  contract,  that  if  the  company 
would  prepare  to  manufacture  5,000  ammunition  boxes  a  day  it 
would  be  given  other  orders,  and  that  Capt.  Shepherd  told  him,  in 
the  words  of  Mr.  Pfau,  "  You  rig  up  and  when  you  are  rigged  up  I 
will  give  you  business  "  and  "  Don't  delay  the  100,000,  but  as  soon  as 
you  are  in  shape  for  them  rig  up  for  your  half  million  boxes."  Mr. 
Pfau  repeats  about  the  same  language.  (Pp.  4,  5,  7,  et  seq.,  Tran- 
script of  Testimony.)  He  nowhere  testified  to  any  conversation 
whatever  with  any  officer  of  the  Government  with  reference  to  the 
contract  of  August  1,  1918,  upon  which  he  is  claiming,  and  it  is 
evident  that  he  has  evolved  out  of  his  own  mind  that  he  ought  to 
have  had  such  a  contract  when  the  contracts  were  let  for  the  940,000 
ammunition  boxes,  and  that  he  bases  the  contract  wholly  upon 
promises  alleged  to  have  been  made  to  him  before  the  written  con- 
tract was  entered  into.  On  the  same  hearing  and  at  the  same  time 
Mr.  R.  K.  Mickey,  connected  with  the  claimant  company,  and  who 
was  in  Washington  a  part  of  the  time  while  the  claimant  was  in  the 
performance  of  its  written  contract,  was  also  sworn  as  a  witness  and 
interrogated  at  considerable  length  with  reference  to  the  conversation 
•out  of  which  the  claimant  claims  the  alleged  contract  of  August  1, 
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1918,  for  500,000  ammunition  boxes  grew.  AH  of  his  testimony  in 
substance  agrees  with  that  of  Mr.  Pfau,  the  president  of  the  claim- 
ant company,  and  he  testified  to  no  specific  conversation  about  any 
such  contract  at  all.  The  effect  of  his  testimony  is  to  show  that  he 
inferred  from  a  statement  which  he  claims  was  made  by  Capt.  Shep- 
herd before  the  written  contract  was  entered  into  that  when  the 
factory  had  reached  a  capacity  of  5,000  boxes  a  day  it  would  be  given 
a  contract  which  would  amount  to  500,000  boxes.  But  he  does  not 
testify  to  any  specific  conversation,  or  any  date  when  such  conversa- 
tion was  had,  nor  does  he  claim  there  was  any  such  conversation  ever 
had.  It  is  inevitable  to  conclude  from  his  testimony  anything  except 
that  he  was  drawing  an  inference  from  some  loose  talk  had  from  time 
to  time  with  Capt.  Shepherd.  He  also  testified  that  the  capacity  of 
the  factory  never  reached  5,000  boxes  per  day,  nor  anything  like  it. 
His  testimony  is  also  to  the  effect  that  the  capacity  of  the  factory 
never  reached  even  half  of  that  amount.  (P.  39,  et  seq.,  Transcript 
of  Testimony.)  Mr.  Mickey  entered  something  like  a  complaint  that 
the  delay  in  making  shipments  under  the  written  contract,  and 
which  is  assigned  by  the  Government  as  the  reason  for  not  giving 
his  concern  other  contracts,  was  caused  by  some  change  in  the  specifi- 
cations for  making  the  wooden  boxes  that  were  made  under  the 
written  contract.  These  changes  are  shown  to  have  been  quite  incon- 
sequential and  no  claim  is  made  by  the  claimant  on  account  of  in- 
creased cost  in  the  manufacture  of  the  boxes.  It  is  not  important 
to  decide  in  this  case  whether  the  delay  was  caused  to  some  extent  by 
that  cause  or  whether  it  was  not.  It  is  very  apparent  from  all  of 
the  evidence  that  whatever  the  cause  of  the  delay,  the  claimant  was 
not  in  shape  to  take  on  a  further  Government  contract  in  August, 
1918,  when  it  was  running  to  its  full  capacity  on  a  contract  then 
being  performed.  The  Government  could  not  wait  upon  this  com- 
pany's convenience  for  ammunition  boxes. 

Upon  the  hearing  two  witnesses  were  sworn  on  behalf  of  the  Gov- 
ernment, Maj.  Bernard  Whittaker,  who  was  a  production  officer  in 
the  Ordnance  Department,  and  D.  C.  Horton,  connected  with  the 
Procurement  Division  of  the  Ordnance  Department.  Maj.  Whit- 
taker collaborated  with  Capt.  Shepherd  with  reference  to  everything 
that  was  done  between  the  claimant  and  the  Government.  Capt. 
Whittaker's  testimony  is  very  clear  and  precise,  and  shows  beyond 
question  that  both  Capt.  Shepherd  and  himself  did  not  recommend 
an  award  for  any  part  of  the  940,000  ammunition  boxes  to  the  claim- 
ant because  the  claimant  was  not  able  to  give  production  according 
to  (jovermnent  requirements  and  because  the  production  on  its  pre- 
vious contract  had  not  been  according  to  the  terms  of  the  written 
contract  under  which  it  was  then  operating.  His  testimony  is  also 
to  the  effect  that  this  claimant  was  not  the  only  contractor  having  a 
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former  contract  to  whom  a  new  contract  was  not  awarded.  There 
were  others  and  they  were  left  out  for  the  same  adequate  reasons. 

Mr.  Mickey,  the  claimant's  witness,  seeks  to  give  another  reason 
for  the  Government's  refusal  of  another  contract,  which  is  that  the 
Government  had  by  that  time  adopted  metal  ammunition  boxes  in 
the  place  of  wooden  boxes.  This  testimony  is  entirely  negatived 
both  by  Maj.  Whittaker  and  D.  C.  Horton. 

Upon  these  considerations  the  claims  of  the  claimant  must  be  dis- 
allowed, because 

(a)  There  was  no  contract ;  and 

(6)  There  were  no  expenditures  or  commitments  made  on  the 
faith  of  the  alleged  contract. 

DISI»08ITI0N.  * 

The   claim   is    disallowed.    The   Ordnance    Department,  Claims 
Board,  should  be  notified  as  requested  by  it. 
Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 


Case  No.  1725. 

//i  re  CLAIM  OF  RITTEK  &  SONS  OLOTHINO  GO. 

1.  SECOIOIEHDATION  OF  AWARD. — A  recommendation  of  an  award  is  not 
an  airr^ement,  and  a  notification  that  an  award  is  contemplated,  or  has 
been  recommended,  does  not  authorize  the  expenditure  of  money,  or  the 
Incurring  of  indebtedness  on  the  faith  thereof. 

1.  FAILURE  OF  PROOF. — Where  the  claimant  testified  that  he  was  instructed 
to  purchase  material  and  machinery  to  perform  a  contract,  which  had 
been  recommended;  which  was  denied  by  the  Oovernment  agent,  there 
was  a  failure  of  proof  and  no  agreement  was  established  under  the  act 
of  March  8,  1919. 

3.  CLAIM  AHD  DECISION.— Claim  under  the  act  of  March  8,  1919,  for 
$8,333.58  for  materials  and  machinery  in  anticipation  of  contract. 
Held,  claimant  not  entitled  to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN    AND  NATURE  OF  THE  CLAIM. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Office  of 
the  Director  of  Purchase,  denying  relief  to  the  claimant. 

FINDINGS  OF  FACT. 

It  is  alleged  that  in  August,  1918,  Capt.  James  W.  Mannigan, 
Q.  M.  C,  instructed  an  officer  of  the  claimant  to  purchase  certain 
findings  necessary  for  the  performance  of  a  contract  for  60,000  pairs 
of  woolen  trousers  for  the  use  of  the  Army;  also  that  Capt.  Mannigan 
directed  the  claimant  to  purchase  a  certain  pressing  machine  to  be 
used  in  the  performance  of  the  said  contract. 

A  hearing  was  had  at  which  it  appeared  that  the  claimant  was  a 
clothing  manufacturer  in  St.  Louis,  Mo.,  which  had  performed 
several  clothing  contracts  for  the  Army.  In  August,  1918,  the  claim- 
ant, at  the  invitation  of  the  depot  quartermaster,  submitted  a  bid 
for  the  manufacture  of  100,000  pairs  of  woolen  trousers.  On  October 
31, 1918,  the  clothing  branch  of  the  Clothing  and  Equipage  Division, 
Quartermaster  General's  Office,  at  New  York  Citv,  recommended  to 
the  Purchasing  and  Contract  Branch  that  the  claimant  be  awarded  a 
contract  for  50,000  woolen  trousers.  It  does  not  appear,  however,  that 
the  Purchasing  and  Contract  Branch  took  any  action  on  this  recom- 
mendation and  it  does  not  appear  to  have  been  approved  by  the  Board 
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of  Review,  as  was  necessary  under  instructions  from  the  Quarter- 
master General.  The  claimant  was  informed,  however,  by  the  Depot 
Quartermaster  GeneraFs  Office,  in  St.  Louis,  that  this  recommenda- 
tion had  been  made.  The  representative  of  the  claimant  company 
testified  at  the  hearing  that  he  was  instructed  to  purchase  certain 
findings  in  view  of  the  fact  that  this  recommendation  had  been  made 
and  was  also  instructed  to  purchase  a  certain  pressing  machine. 

The  claim  is  made  for  depreciation  in  the  value  of  the  findings 
and  pressing  machine  purchased. 

Capt.  Mannigan  testified,  however,  that  he  had  giv,en  no  such 
instructions.  It  appeared  also  that  Capt.  Mannigan  was  without 
authority  to  enter  into  contractual  obligations  on  behalf  of  the 
United  States.  The  evidence  tended  to  show  that  the  purchase  of 
the  findings  was  made  in  expectation  of  the  contract.  It  was  alsa 
denied  by  Capt.  Mannigan  that  he  directed  the  purchase  of  the 
pressing  machine,  and  the  evidence  tended  to  show  that  the  pressing^ 
machine  was  purchased  in  order  that  deliveries  under  a  prior  con- 
tract  then  being  performed  might  be  expedited  by  the  claimant 
company. 

DECISION. 

This  Board  is  unable  to  find  an  agreement  within  the  act  of 
March  2,  1919,  as  alleged  by  the  claimant. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant's  claim  and 
dismissing  its  statement  of  claim. 

Col.  Delafield  and  Mr.  Baggarly  concurring.       ^ 


Case  No.  393. 

In  re  CLADC  07  J.  LICHTXAK  ft  SON. 

1.  MYB&HXEHT  COHTBOL  07  COIOKOBITIES. — Where  the  QoTernment  as- 
mmed  eontrol  of  horiehide  and  directed  that  it  be  prepared  for  glove 
leather  of  a  oertain  color,  and  a  manufacturer  thereof  complies  with 
the  orders  of  the  GoTemment,  and  at  the  time  of  the  armistice  has  a 
quantity  of  such  leather  on  hand  and  suffers  loss  thereon  because  of  the 
small  demand  for  glove  leather  of  the  color  which  the  manufacturer  has 
been  required  to  color  its  leather,  there  is  an  implied  agreement  within 
the  meaning  of  the  act  of  March  8,  1919,  to  reimburse  the  manufacturer 
for  any  loss  it  may  have  sustained  through  its  compliance  with  the 
orders  of  the  Government. 

t.  CLAHC  AHB  BBCISIOH.— Claim  for  $986.46  under  the  act  of  March  8, 
1919,  for  loss  on  glove  leather.  Held,  an  agreement  within  the  mean- 
ing of  said  act. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
IKvision  Supply  Circular  No.  17,  1919,  for  $925.46  by  reason  of  an 
agreement  allege<l  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  Claim  I'epresents  the  loss  on  23,136^  square 
feet  of  olive  drab  horsehide  glove  leather  which  claimant  alleges  it 
purchased  at  the  request  of  the  Quartermaster  Department,  which 
it  had  on  hand  at  the  armistice,  and  on  which  it  has  suffered  a  loss  of 
4  cents  per  square  foot. 

The  Board  finds  the  facts  to  be  as  follows : 

FINDINGS  OF  FACT. 

1.  On  April  9, 1918,  the  Acting  Quartermaster  General,  George  W. 
Goethals,  issued  a  circular  to  all  tanners  of  green  salted  horsehides  of 
a  condition  suitable  for  glove  leather,  whereby  they  were  instructed 
to  divert  all  such  leather  from  shoe  leather  to  glove  leather,  accord- 
ing to  specifications  furnished  by  the  Hide  and  Leather  Control 
Board  of  the  Quartermaster's  Department.  These  tanners  were  fur- 
ther instructed  to  get  in  touch  at  once  with  the  Hide  and  Leather 
Control  Board  in  regard  to  their  production,  for  such  guidance  in 
r^pard  to  the  same  as  was  necessary.  The  tanners  were  further 
notified  that  all  leather  was  to  be  subject  to  allocation  by  the  Hide 
and  Ijeather  Control  Board  to  the  glove  manufacturers. 
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2.  This  circular  also  gave  certain  notices  to  the  owners  and  han- 
dlers of  green  salted  horsehides  and  also  to  all  assemblers  and  tan- 
nery agents  for  the  procurement  of  such  leather  of  a  condition  suit- 
able for  glove  leather. 

3.  This  circular  of  April  9, 1918,  came  in  due  course  to  claimant. 

4.  On  April  11,  1918,  another  circular  was  issued  to  all  horsehide 
tanners,  including  claimant,  by  the  Acting  Quartermaster  General, 
wherein  they  were  instructed  not  to  deliver  any  horsehide  glove 
leather  to  any  one  unless  they  were  sure  the  buyer  had  a  Government 
contract  and  in  that  case  they  were  required  to  secure  the  contract 
number,  the  name  of  the  purchasing  officer  and  the  department  being 
supplied.  They  were  further  required  not  to  make  a  contract  for  a 
further  quantity  of  horsehide  leather  without  first  offering  it  for 
allocation  by  the  board.  They  were  also  reqtiired  to  furnish  the 
board  with  a  statement  of  their  daily  production,  back  orders,  stock 
in  process,  and  raw  material  on  hand.  If  the  stopping  of  deliveries 
on  other  contracts  would  leave  on  their  hands  some  stock  of  colors 
ether  than  the  regular  Army  olive  drab,  they  were  requested  to  for- 
ward a  swatch,  showing  the  color  and  quantity  on  hand  and  a  sup- 
plementary si)ecial  arrangement  would  l)e  made  by  the  ptirchasing 
oftlcer  to  take  up  that  leather. 

5.  On  June  13,  11)18,  another  circular  was  sent  to  the  tanners,  in- 
cluding claimant,  in  which  they  were  reqne^-ted  to  send  in  a  state- 
ment immediatelv  if  thev  had  not  alreadv  done  so,  which  would  cover 
the  last  half  of  April  and  all  of  May,  and  so  continue  in  the  future, 
which  statement  was  to  contain  Eaw  material — In  process — Orders — 
Daily  w()rkin<rs. 

C.  On  Septemher  17,  1918,  the  Hide  and  Leather  Control  Board, 
by  Mv,  E.  C.  Shotwell,  in  charge  cf  sheepskins  and  glove  leather,  sent 
out  a  circular  to  all  horsehide  tanners,  including  claimant,  whereby 
they  were  given  instructions  in  coloring  horsehide  glove  leather  from 
that  date,  which  color  was  the  olive  drab  or  Army  khaki  shade. 
They  were  forbidden  to  select  a  portion  not  considered  good  enough 
for  khaki  color  and  to  put  stich  selection  into  other  colors.  The  de- 
partment expressed  its  conviction  that  considerable  leather  good 
enough  for  Army  gloves  and  mittens  had  been  lost  by  allowing  any 
other  color  to  be  made,  and  the  glove  manufacturers  were  required 
in  the  future  to  use  up  such  parts  of  horsehides  as  would  produce 
tranks  that  were  good  enough  for  Army  requirements,  and  the  bal- 
ance of  the  horsehides  not  good  enough  wotild  be  released  for  civilian 
requirements. 

7.  On  October  12,  1918,  a  further  circular  letter  was  sent  to  all 
horsehide  tanners,  including  claimant,  wherein  they  were  requested 
to  furnish  the  Shoe  and  Ijeather  Clothing  Branch  a  statement  ns 
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soon  as  possible,  showing  the  quantity  of  horsehide  they  would  pro- 
duce within  the  next  four  months  over  and  above  the  quantity  neces- 
sary to  fill  contracts  already  booked  and,  if  possible,  to  give  surplus 
horsehide  that  could  be  delivered  on  new  contracts  during  November, 
December,  January,  and  February. 

8.  On  November  20,  1918,  telegrams  were  sent  by  the  Hide  and 
Leather  Control  Board  to  all  horsehide  tanners,  including  claimant, 
as  follows : 

"Restrictions  removed  on  horsehides.  You  are  at  liberty  to  tan 
and  sell  without  receiving  the  approval  of  this  division." 

9.  At  the  armistice  and  on  November  20, 1918,  claimant,  as  alleged 
by  it,  had  on  hand  23,136^  square  feet  of  horsehide  glove  leather, 
which,  under  the  directions  aforesaid,  had  been  converted  by  claim- 
ant into  olive-drab  color  for  the  Government's  use. 

10.  On  or  about  March  7,  1919,  by  direction  of  the  Tanners'  Coun- 
cil, this  leather  was  inspected  by  Lieut.  V.  H.  Helmholz,  of  the  Helm- 
holz  Mitten  Co.,  of  Cudahy,  Wis.,  who  had  been  inspector  of  glove 
leather  for  the  Hide  and  Leather  Control  Branch.  He  found  in  the 
tannery  of  this  claimant  "  18,800  and  some  feet "  of  this  leather  on 
hand,  all  of  which  said  inspector  found  to  be  of  the  usual  ^good 
quality  and  condition  and  made  in  accordance  with  Government 
specifications.  Claimant's  evidence  was  to  the  effect  that  in  addition 
it  had  4,286  square  feet  of  leather  of  the  same  quality,  a  part  in 
Gloversville,  N.  Y.,  and  a  part  in  Chicago,  111.,  making  a  total  of 
23,1364  square  feet  on  hand. 

11.  There  was  little  demand  for  glove  leather  of  an  olive  drab  or 
Army  khaki  color,  and  in  order  to  sell  it  claimant  alleges  it  had  to 
sell  at  a  loss. 

DECISION. 

1.  The  Government  having  on  or  about  April  9,  1918,  substan- 
tially assumed  control  of  claimant's  business,  and  directed  claimant 
to  manufacture  all  horsehide  glove  leather  into  olive  drab  or  Army 
khaki  color,  for  which  there  was  no  mercantile  demand,  and  claim- 
ant having  complied  with  the  direction  of  the  Government,  and  hav- 
ing on  hand  at.the  armistice  23,136J  square  feet  of  this  unmerchant- 
able olive  drab  horsehide  glove  leather,  an  agreement  was  implied 
between  the  Government  and  claimant  wherebv  the  Government, 
failing  to  take  it  off  claimant's  hands,  agreed  to  reimburse  claimant 
for  the  loss  therebv  sustained. 

2.  Claimant  claims  loss  only  of  4  cents  per  foot,  which  it  desig- 
nates as  "  the  standard  allowance  "  and  not  for  its  actual  loss  on  the 
sale  of  the  leather. 
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DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment,  hereby 
transmits  this  decision  to  the  Claims  Board,  Office  of  the  Director 
of  Purchase,  the  proper  bureau  claims  board,  for  action  and  for 
recommendation  of  a  fair  and  equitable  basis  upon  which  the  agree- 
ment should  be  adjusted,  paid,  or  discharged,  and  for  further  pro- 
I'edure  as  provided  in  Supply  Circular  No.  17,  revised. 

Col.  Delafield  and  Maj.  Hill  concurring. 


Case  No.  1588. 

In  re  CLAIM  07  THE  KENTirCKY  DISTILLE11IE8  &  WAEXHOITSlS  CO. 

L  AVnCIPATIHO  CONTRACT. — ^The  claimant  had  a  contract  with  a  prime  con- 
tractor to  sell  it  all  ethyl  alcohol  which  it  may  need,  nse  or  require, 
and  purchased  large  quantities  of  materials  in  advance  of  specified 
.  orders  and  in  preparation  for  fntnre  orders.  It  took  a  business  risk 
and  npon  cancellation  of  the  contract  it  was  entitled  only  to  reimbnse- 
ment  on  specified  orders  actually  received. 

S.  SUBCONTSACT — SETTLEKENT. — Where  the  claimant  had  no  contractnal 
relation  with  the  Oovernment,  and  has  settled  its  claim  against  the 
prime  contractor  under  the  prime  contract,  and  expressly  released  the 
Oovemment  and  the  prime  contractor  from  liability  thereunder;  peti- 
tioner has  no  further  claim  under  the  act  of  March  2,  1919. 

a.  CLADC  AHB  ])ECISION.--Claim  under  act  of  March  2,  1919,  for  $741,850.99 
for  materials  purchased  in  anticipation  of  future  orders  for  alcohol. 
Held,  claimant  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2, 1919.  A  statement  of 
claim,  Form  A,  was  filed  under  the  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $741,850.99.  The  said 
statement  of  claim  was  filed  with  the  Ordnance  Claims  Board  on  the 
28th  day  of  June,  1919,  and  was  then  referred  to  the  Board  of  Con- 
tract Adjustment  for  original  jurisdiction  as  a  class  B  claim. 

2.  On  the  80th  day  of  July  the  claimant  entered  into  a  formal  con- 
tract with  the  Hercules  Powder  Co.  to  sell  the  Hercules  Powder  Co., 
which  was  then  operating  an  explosive  plant  at  Nitro,  W.  Va.,  for 
the  Government,  ethyl  alcohol.  Article  I  of  the  said  contract  reads 
in  part  as  follows: 

"  The  seller  hereby  agrees  to  sell  and  ship,  or  cause  to  be  shipped,  as 
hereinafter  set  forth,  and  the  buyer  hereby  agrees  to  purchase  and 
accept  from  the  seller  upon  the  terms  and  conditions  hereinafter 
stated,  all  ethyl  alcohol  which  the  buyer  may  need,  use.  or  require 
•  •  •  in  connection  with  the  buyer's  operation  of  Government 
explosive  plant  *  C '  situated  at  Nitro,  West  Virginia." 

3.  Under  the  said  written  contract  the  claimant  received  orders 
from  time  to  time  from  the  Hercules  Powder  Co.  which  it  filled.  The 
alcohol  the  claimant  furnished  was  used  in  the  manufacture  of 
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powder  by  the  Hercules  Powder  Co.  About  the  time  of  the  armistice 
it  ceased  to  give  the  claimant  further  orders  under  the  said  contract. 
The  claimant  filed  a  claim  with  the  Philadelphia  Claims  Board  and 
received  payment  for  the  sum  found  to  be  due  it  under  the  said 
written  contract.  It  signed  and  delivered  a  release  to  the  Government 
upon  receiving  payment  for  the  sum  due  it  under  the  said  contract. 

4.  In  anticipation  of  further  orders  under  said  contract  the  claim- 
ant alleges  it  committed  itself  as  follows: 

Unworked  material,  molasses,  grain,  etc :: $433, 830. 27 

Fuel,   etc 56, 291. 09 

Alcohol  manufactured 597, 100. 81 

Molasses 21, 936. 09 

Distillery  purchased,  288  tank  cars,  and  tank-car  leases 524, 568. 88 

Total 1, 633,  727. 14 

I^ess  allowance  for  the  market  value  of  the  above 891, 876. 15 

Balance 741, 850. 99 

5.  James  E.  Petrie,  assistant  secretary  of  the  claimant,  testified 
(p.  21)  that  the  claimant  had  no  agreement  with  the  United  States 
Government;  that  its  claim  is  based  upon  the  fact  that  it  made  the 
expenditures  above  set  forth  in  preparation  for  supplying  further 
orders  under  its  contract  with  the  Hercules  Powder  Co. 

DEcrsroN. 

1.  The  claimant  purchased  certain  facilities  and  purchased  large 
quantities  of  raw  materials  with  the  expectation  of  receiving  orders 
therefor  from  the  Hercules  Powder  Co.,  the  Government  agent.  In 
doing  so  in  advance  of  the  specified  needs  and  requirements  of  the 
Hercules  Powder  Co.  the  claimant  took  a  business  risk. 

2.  We  find  that  no  agreement  was  made  with  the  claimant  by  a 
representative  of  the  United  States  Government  which  obligates  the 
Government  to  reimbui*se  the  claimant  for  the  said  expenditures. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


Gas3  No.   1542. 

In  ir  CLAIM  OF  BBOWH  CO. 

1.  PULNT  AND  EaiTIPMEKT— IMPLIED  AOBEEMENT.^At  the  instance  of 
the  Oovemment  the  claimant,  a  manufacturer  of  wood  pnlp  prodnctr>, 
developed  a  sample  powder  container  which  was  regarded  as  suitable 
for  Army  requirements.  During  the  discussion  of  a  proposed  order  for 
two  or  three  million  of  such  containers,  a  price  of  7B  cents  was  agreed 
upon.  Before  an  order  was  actually  placed,  the  Ooyemment  found  that 
the  immediate  need  of  powder  containers  was  less  urgent  than  previ- 
ously thought,  and  it  therefore  decided  to  avail  itself  of  an  opportuni- 
ty to  thoroughly  test  this  new  product  in  the  field.  An  initial  order  for 
500,000  containers  was  accordingly  placed  with  the  claimant.  At  all 
stages  of  the  negotiations  the  Government  understood  that  the  claimant 
had  no  facilities  for  the  production  of  powder  containers  and  that  it 
would  be  necessary  for  the  Government  to  completely  amortize  the  cost 
of  creating  such  facilities.  Such  an  amortization  allowance  was  in- 
cluded in  the  total  amount  to  be  paid  for  two  or  three  million  con- 
tainers at  79  cents  each. 

%,  SAME. — For  administrative  reasons  the  Oovemment  was  unwilling  to  mod- 
ify  the  price  of  79  cents  when  it  placed  the  initial  order  for  600,000 
containers,  although  it  knew  that  the  amortization  allowance  included 
in  the  total  to  be  paid  under  such  an  order  would  be  insufficient.  The 
facts  and  circumstances  in  this  particular  case  constitute  an  implied 
agreement  Independent  of  the  manufacturing  contract,  to  reimburse 
the  claimant  the  cost  of  the  facilities  necessarily  created  for  the  manu- 
facture of  the  containers  ordered.  The  implied  agreement  contemplated 
that  such  reimbursement  would  be  accomplished  by  the  inclusion  in  the 
price  of  79  cents  an  amortization  allowance  which,  when  two  or  three 
million  containers  had  been  ordered,  would  be  found  sufficient.  In  the 
event  the  Oovemment  did  not  place  orders  with  the  claimant  for  a  suffi- 
cient number  of  containers  within  a  reasonable  time,  the  agreement 
contemplated  the  Oovemment  would  directly  reimburse  the  claimant  the 
amortization  of  the  facilities  so  created. 

S.  SAME—MEASTTRE  OF  RECOYERT.— Claimant  is  entitled  to  recover  the  dif- 
ference between  the  actual  cost  and  the  present  market  value  of  the 
facilities  provided  under  the  above  agreement  and  created  in  accord- 
ance with  approved  engineering  practice,  and  in  such  a  way  as  to  allow 
of  immediate  expansion  for  the  manufacture  of  similar  containers  of  the 
same  and  other  sizes  in  far  greater  quantities  than  for  the  600,000 
order. 

4.  CLAIM  AKD  DECISION. — Claim  under  act  of  March  2,  1919,  for  damages  on 
acconnt  of  suspension  of  agreement  for  the  manufacture  of  propelling 
powder  containers.  Held,  an  agreement  within  the  meaning  of  said 
act. 

Mr-  Hamilton  writing  the  opinion  of  the  Board. 
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FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic  Di- 
vision Supply  Circular  No.  17  for  damages  sustained  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  by  Brown  Co.,  Port- 
land, Me.,  with  Maj.  Henry  J.  Welch,  Ordnance  Department,  United 
States  Army,  on  or  about  March  26,  1918,  pro:yiding  for  the  con- 
struction of  a  plant  for  the  manufacture  of  propelling  powder  con- 
tainers. 

2.  With  a  view  to  conserving  the  supply  of  metal  available  for 
military  purposes  and  reducing  the  cost  of  shell  and  powder  con- 
tainers, the  Engineering  Division  of  the  Ordnance  Department,  on 
January  27,  1918,  asked  the  claimant  by  telegraph  to  come  to  Wash- 
ington for  a  conference.  Mr.  O.  B.  Brown,  vice  president,  treasurer, 
and  general  manager  of  the  claimant,  conferred  with  Lieut.  Col.  C.  E. 
Partridge,  who  inquired  as  to  whether  or  not  the  claimant's  product, 
as  used  in  commercial  tubing,  could  be  impregnated  with  a  water- 
pix)ofing  compound  and  made  suitable  for  the  requirements  of  the 
Army  in  the  field,  and,  if  so,  if  the  claimant  could  produce  large 
quantities  of  6-inch  and  larger  containers. 

3.  Mr.  Brown  informed  Col.  Partridge  that  his  compan}^  had  for 
many  years  been  engaged  in  the  manufacture  of  lumber  pulp  and 
paper  products  and  had  already  submitted  a  sample  of  a  3-inch 
container  which  had  been  found  not  sufficiently  strong  for  heavj' 
shrapnel  shells.  Mr.  Brown  believed,  however,  that  a  fiber  container 
suitable  for  the  transportation  of  powder  could  be  developed,  but 
he  stated  that  his  company  had  no  facilities  for  this  work.  All 
subsequent  conversations  between  the  claimant  and  officers  of  the 
Engineering  and  Procurement  Divisions  as  to  powder  containers 
were  upon  the  understanding  that  if  such  an  order  was  placed  with 
the  claimant,  it  would  be  necessary  to  create  the  facilities  for  its 
performance  and  that  they  would  be  amortized  by  the  Government. 

4.  Having  in  mind  the  cost  of  creating  facilities  for  the  manu- 
facture of  containers  of  the  type  described  by  Col.  Partridge,  Mr. 
Brown  inquired  as  to  what  quantities  the  Government  would  require. 
For  military  reasons  Col.  Partridge  was  unwilling  to  make  a  definite 
statement  but  nevertheless  both  he  and  Maj.  Welch  gave  Mr.  Brown 
definitelv  to  understand  that  two  or  three  million  of  such  containers 
would  satisfy  a  very  small  part  of  the  Government's  needs.  The 
claimant  in  due  course  submitted  a  sample  of  a  3-inch  container 
which  was  tested  for  powder  uses  and  found  satisfactory. 

5.  When  the  Engineering  Division  had  satisfied  itself  that  the 
claimant  could  produce  a  suitable  container,  the  matter  was  referred 
to  Maj.  Welch,  the  officer  in  charge  of  the  Packing  Container  Sec- 
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tion,  Procurement  Division,  to  negotiate  a  bargain.  Upon  the  under- 
standing that  the  order  would  be  for  not  less  than  2,000,000  con- 
tainers, the  claimant  agi'eed  to  a  price  of  79  cents  for  each  container. 
The  claimant  calculated  that  it  could  completely  amortize  the  excess 
over  normal  cost  of  creating  the  facilities  necessary  for  the  manu- 
facture of  powder  containei's  out  of  the  total  moneys  to  be  paid  to 
it  for  thia  performance  of  such  an  order. 

6.  Maj.  Welch  was  unwilling  to  obligate  the  Government  to  pur- 
K^hase  2,000,000  containers  of  a  type  which  had  not  been  subjected 
to  a  test  in  the  field.  He  thoroughly  understood,  however,  that  the 
claimant  did  not  have  facilities  for  the  manufacture  of  containers 
•of  the  size  and  design  required,  but  he  declined  to  authorize  an  order 
for  more  than  500,000  units.    He  also  refused  to  pay  more  than  79 

•cents  each  for  these  units  because  so  to  do,  he  feared,  would  establish, 
with  respect  to  future  purchases,  an  unnecessarily  high  price  for  the 
articles.  Maj.  Welch  intended  to  amortize  the  increased  facilities  to 
be  created  for  the  performance  of  the  proposed  500,000  container  con- 
tract, and,  under  subsequent  contracts  which  he  expected  to  place  if 
the  article  proved  satisfactory,  to  amortize  such  additional  facilities 
as  might  then  be  required.  In  urging  the  claimant  to  accept  an  order 
on  the  basis  outlined,  Maj.  Welch  indicated  that  a  vast  number  of 
•containers  would  be  required  by  the  Government  and  he  repeated 
that  if  the  claimant's  product  was  satirfactory  and  serviceable  very 
large  additional  orders  would  be  placed  with  it. 

7.  When  he  was  offered  a  contract  for  500,000  containers,  Mr. 
Edmund  Burke,  who  conducted  mor=jt  of  the  negotiations  for  the 
claimant  with  Maj.  Welch,  refused  to  consider  it.  Maj.  Welch  there- 
upon insisted  that  he  call  Mr.  Brown  on  the  long-distance  telephone 
and  place  the  situation  before  him,  and  directed  that  he  tell  Mr. 
Brown  that  the  proposed  order  for  500,000  units  would  be  merely 
II n  '^ experimental^'^  order.  In  his  testimony  before  this  Board,  Maj. 
Welch  could  not  be  shaken  upon  cross-examination  as  to  his  use  of 
the  word  "  experimental."  Mr.  Burke  testified  that  Maj.  Welch  told 
him  that  the  proposed  order  would  be  a  preliminary  order  and  Mr. 
Brown  testified  that  Mr.  Burke,  in  talking  over  the  telephone,  said 
that  Maj.  Welch  had  stated  the  proposed  order  would  be  a  pre- 
liminary order.  Mr.  Brown  at  first  directed  Mr.  Burke  to  discontinue 
negotiations  and  to  return  to  Portland  at  once.  The  conversations 
lontinued,  however,  and  it  appears  that  Mr.  Burke  urged  Mr.  Brown 
not  to  follow  this  course,  because  the  Government's  needs  were  very 
urgent,  and  stated  that  no  doubt  existed  in  the  minds  of  himself  or 
Maj.  Welch  but  that  additional  orders  for  vast  quantities  of  con- 
tainers would  be  placed  with  the  claimant.  Relying  upon  his  state- 
ments and  advice,  Mr.  Brown  finallv  told  Mr.  Burke  to  agree  to 
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accept  an  order  for  500,000  containers.  In  due  course  an  informally- 
executed  agreement,  No.  P6561-815E,  was  entered  into  and  the- 
claimant  undertook  the  construction  of  a  plant  for  the  manuf acture- 
of  shell  containers. 

I>K(  ISIOX. 

1.  It  is  very  clearly  established  in  the  record  that  the  claimant's 
reluctance  to  accept  an  order  for  500,000  containers  was  due  to  the 
fact  that  the  cost  of  creating  facilities  could  not  be  covered  by 
moneys  to  be  paid  b}-  the  Government  for  containers  at  79  cents  each 
on  an  order  for  less  than  two  or  three  million.  On  the  other  hand,, 
the  claimant  believed  that  a  price  higher  than  79  cents  would  be 
imprciper,  and  that  the  construction  of  a  plant  having  a  capacit}' 
of  less  than  several  million  units  would  not  be  economical.  The 
claimant,  therefore,  in  anticipation  of  the  probable  reiiuirements  of 
the  Government  with  Avhich  it  Avas  familiar,  actually  spent  about 
$1,200,000  for  the  creation  of  facilities  for  the  manufacture  of  pow- 
der containers  on  a  quantity  basis;  this  notwithstanding  the  amount 
to  be  paid  for  the  500,000  containers  could  not  have  exceeded 
$395,000. 

2.  The  authority  of  the  Secretary  of  War  under  the  act  of  March 
2,  1919  (40  Stat,  1272),  to  relieve  difficulties  arising  out  of  the 
activities  of  the  War  Department  in  procuring  materiel  for  the^ 
Army,  is  limited  to  the  adjustment  of  claims  arising  out  of  agree- 
ments^  express  or  implied,  not  executed  in  the  manner  prescribed  by 
law.  This  limitation  is  recognized  by  the  claimant's  counsel  and 
they  have  endeavored  to  establish  an  implied  agreement  for  the 
manufacture  of  from  two  to  three  million  powder  containers.  The 
claimant's  industry  and  its  effort  during  the  war  resulted  in  a  very 
creditable  performance  of  other  contracts,  and  although  it  is  possible 
that,  had  the  war  continued,  its  action  under  this  contract  might 
have  been  justified  and  confirmed,  this  Board  is  unable  to  adopt  the 
view  urged  upon  us  by  counsel. 

3.  Maj.  Welch  caused  an  order  for  500,000  containers  to  be  issued 
through  the  proper  channels  and  later,  during  the  year  1918,  the 
claimant  solicited  additional  orders.  In  the  face  of  most  urgent 
solicitation,  Maj.  Welch  refused  to  increase  the  order  until  such  time 
as  the  containers  had  been  tested  and  found  serviceable. 

4.  The  Board  is  of  the  opinion  that,  independent  of  the  contract 
for  500,000  containers,  the  acts  and  conversations  of  the  parties  spell 
an  implied  agreement  for  the  construction  of  a  plant  for  the  manu- 
facture of  powder  containers  similar  in  type  to  those  specified  in  the 
above-mentioned  manufacturing  contract.  The  only  uncertain  factor 
is  as  to  the  intended  capacity  of  the  plant  and  the  claimant  has  not 
shown  an  agreement  to  support  a  chiim  for  the  creation  of  facilities 
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for  the  manufacture  of  more  than  500,000  powder  containers.  The 
Government  knowingly  refrained  from  incurring  greater  obligation 
than  actually  necessary  in  order  to  produce  a  quantity  of  containers 
sufficient  for  extensive  tests  under  field  conditions.  It  appears  to 
have  been  reasonably  sure  that  the  claimant's  product  would  prove 
satisfactory  and  that  the  claimant  would  be  required  to  perform  very 
large  additional  orders,  but  it  incurred  no  obligation  binding  itself 
to  an  extent  greater  than  herein  indicated. 

5.  A  proper  adjustment  of  this  claim  can  not  be  restricted  by  the 
amount  which  the  Government  would  have  been  required  to  pay 
had  500,000  powder  containers  been  delivered  to  and  accepted  by  it. 
It  may  well  be  that  that  amount  will  not  be  sufficient  to  completely 
amortize  the  facilities  which  it  was  necessary  to  create  for  the  manu- 
facture of  500,000  containers.  The  agreement  providing  for  the 
creation  of  facilities  is  entirely  separate  and  distinct  from  the  manu- 
facturing contract  and  is  in  no  way  limited  by  the  provisions  of 
that  contract. 

6.  The  claimant  is  entitled  to  the  difference  between  the  actual 
cost  and  the  present  market  value  of  the  facilities  created  for  the 
manufacture  of  approximately  500,000  shell  containers  of  the  size 
and  design  specified  in  the  above-mentioned  manufacturing  con- 
tract, No.  P6561-815E,  created  in  accordance  with  approved  en- 
gineering practice  and  in  sTich  a  way  as  to  allow  of  im/mediate  ex- 
pansion for  the  manufacture  of  similar  containers  of  the  same  and 
other  sizes  in  far  greater  quantities, 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Ordnance  Def^artment, 
for  appropriate  action. 

Col.  Delafield  concurring. 


Case  No.  2405. 

In  re  CLAHC  OF  AKDEKSOH  BOX  St  BASKET  CO. 

1.  JVKISDICTIOH—AVTHOSrrr.— Where  olalmant  lold  a  quantity  of  bread 
baskets  to  an  Army  oAeer,  representing  several  battery  kitchens  of 
the  Seventh  Kegrlment,  F.A.K.D.|  and  they  were  not  accepted  on  account 
of  a  delay  In  transmission,  the  United  States  Government  Is  under  no 
obligation,  under  the  act  of  Karch  8,  1919,  to  reimburse  claimant  for 
Its  loss  thereby  sustained,  as  the  Army  officer  purchasing  the  baskets 
was  not  acting  "under  the  authority,  direction,  or  instruction  of  the 
Secretary  of  War  or  that  of  the  President/' 

8.  CLAHC  and  decision. — Claim  arises  under  the  act  of  March  8,  1919,  and 
presented  upon  the  theory  that  the  United  States  Government  is  obli- 
gated to  reimburse  the  claimant  for  its  loss  sustained.  Held,  that  claim 
be  denied.  It  is  suggested  that  claim  be  filed  with  the  Zone  Finance 
Office,  Disbanded  Organisation  Branch,  Washington,  D.  C.  (War  De- 
partment Circular  189,  Xar.  17,  1919.) 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  case  arises  under  the  act  of  March  2,  1919;  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $112.59,  by  reason  of  an 
agi'eement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  October  22, 1918,  Lieut.  S.  W.  Palmer,  acting  for  the  several 
battery  kitchens  of  the  Seventh  Regiment,  F.  A.  E.  D.,  ordered  f roip 
the  claimant  15  bread  baskets.  The  telegram  was  mutilated  in  trans- 
mission and  received  by  the  claimant  reading  "  fifty "  instead  of 
"  fifteen."  Claimant  thereafter  shipped  50  baskets  to  Camp  Jack- 
son, which  were  refused  by  him  on  account  of  the  long  delay  in  trans- 
mission. Claimant  entered  protest  to  this  cancellation,  but,  never- 
theless, proceeded  to  dispose  of  the  baskets. 

3.  The  Seventh  Regiment  and  each  of  the  several  batteries  for- 
merly composing  the  said  regiment,  have  been  disbanded. 

DECISION. 

1.  This  claim  can  not  be  entertained  by  this  Board,  either  under 
the  act  of  March  2,  1919,  or  the  provisions  of  General  Order  103, 
War  Department,  for  the  reason  that  it  affirmatively  appears  that 
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in  ordering  the  baskets  Lieut.  Palmer  Was  acting  for  the  seve") 
battery  kitchens  and  not  "  under  the  authority,  direction,  or  instruct 
tion  of  the  Secretary  of  War  or  that  of  the  President." 

DISPOSITION. 

The  claim  will  be  disallowed  and  it  will  be  suggested  to  the  claim- 
ant that  he  file  his  claim  with  the  Zone  Finance  Officer,  Disbanded 
Organization  Branch,  Washington,  D.  C. 

Col.  Delafield  and  Mr.  Low  concurring. 


/ 


/ 


Case  No.  1159. 

In  re  CLAIM  OF  CAMPBELL  XOTOK  CAS  CO. 

1.  JTTSISDICTION    CANCELED— FOBKAL    CONTBACT.— TUB    Board    has    no 

Jurisdiction  of  a  claim  under  a  formal  contract  which  has  been  canceled 
by  the  Government  for  cause  and  the  time  for  performance  of  which  has 
expired.  Since  there  was  no  agreement  other  than  the  formal  contract, 
the  claim  can  not  be  considered  as  arising  under  the  act  of  March  S, 
1919. 

2.  CLAIM  AND  DECISION. — This  claim  was  filed  under  the  act  of  March  2, 

1919,  for  reimbursement  of  loss  due  to  cancellation  of  a  contract  for 
ambulance  chassis.  Held,  the  only  agreement  is  a  formal  contract,  so 
that  the  claim  does  not  come  within  the  act.  Since  the  formal  con- 
tract was  canceled  this  Board  is  without  jurisdiction. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  claim  was  filed  by  claimant's  receivers  with  this  Board  on 
June  6,  1919,  under  the  act  of  March  2,  1919,  and  is  stated  to  be 
based  on  rescission  of  contract  motors  No.  145.  The  claim  is  spe- 
cifically for  $114,857.31,  alleged  to  be  the  loss  to  claimant  due  to 
rescission  of  the  contract. 

A  hearing  has  been  had  on  this  claim. 

This  Board  finds  and  decides  as  follows : 

1.  Under  date  of  April  24,  1918,  claimant  signed  an  instrument 
in  writing  with  the  American  Billiard  Players'  Ambulance  Fund, 
represented  by  Maurice  Daly,  jr.,  chairman,  which  provided  in  part 
as  follows : 

"According  to  our  conversation,  it  is  understood  that  the  Canif  • 
bell  Motor  Car  Co.  (Inc.),  of  Kingston,  New  York,  are  to  manu- 
facture 300  ambulances  for  the  American  Billiard  Players'  Ambu- 
lance Fund.  These  funds  are  being  raised  by  subscription  from 
members  of  this  association  for  the  purpose  of  donating  thom  to  the 
Ambulance  Department  of  the  United  States,  Maurice  Daly,  jr.,  of 
New  York  City,  being  the  chairman  of  this  fund  with  full  author- 
ity to  art  in  their  behalf. 

"These  ambulances  are  to  bo  built  in  lots  of  50,  and  the  Camp- 
bell Motor  Car  Company  (Inc.),  of  Kingston,  N.  Y.,  are  to  provide 
materials  and  labor  for  the  construction  of  these  ambulances,  as 
fast  as  the  money  is  deposited  in  the  Bronx  National  Bank  of  the 
Bronx,  N.  Y.,  or  any  other  bank  agreed  upon  by  the  parties  hereto 
subscribing.  Before  the  materials  for  the  first  50  units  are  pur- 
chased by  the  Campbell  Motor  Car  Company  (Inc.),  Mr.  Maurice 
Daly,  jr.,  chairman  of  this  committee,  is  to  see  to  it  that  $75,000  is 
on  deposit  in  the  Bronx  National  Bank,  or  any  other  bank  agreed 
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upon  by  the  parties  hereto  subscribing,  to  pay  for  materials  and  ^ 
rolls  which  is  applied  on  the  construction  of  the  50  units. 

"  The  price  of  this  ambulance  complete,  f .  o.  b.  cars  or  boat,  King- 
ston, N.  v.,  is  to  be  $1,500  each,  and  is  to  be  paid  in  full  out  of  the 
money  deposited  after  deducting  materials  and  payrolls  which  they 
may  require  to  cover  each  50  units.  The  $1,500  each  is  the  net 
amount  the  Campbell  Motor  Car  Company  (Inc.),  are  to  receive  for 
these  ambulances. 

"The  Campbell  Motor  Car  Company  (Inc.)  agrees  to  build  these 
ambulances  from  the  materials  set  forth  in  the  specifications  at- 
tached, to  do  good  first-class  workmanship,  and  to  test  out  thor- 
oughly all  chassis  before  placing  the  bodies  on  them  and  to  see  that 
they  are  in  good  working  order. 

'*T.  A.  Campbell,  president  of  the  Campbell  Motor  Car  Company 
(Inc.).  and  Andrew  Velting  on  behalf  of  Maurice  Daly.  Jr.,  chair- 
man of  the  Ambulance  Fund  Committee,  went  to  Washington  and 
interviewed  Colonel  E.  P.  Wolf,  head  of  the  United  States  Am- 
bulance, War  Department,  and  he  agreed  to  accept  these  ambulances 
on  behalf  of  the  United  States  Government  from  the  National  Com- 
mittee of  the  American  Billiard  Plavers'  Ambulance  Fund  at  no 
cost  to  the  United  States  Government." 

2.  Under  date  of  May  6,  1918,  claimant  was  informed  by  letter 
from  the  Office  of  the  Surgeon  General  of  the  Army,  that  in  rela- 
tion to  the  proposed  production  of  300  motor  ambulance  chassis 
to  be  donated  to  the  Medical  Department,  if  claimant  cared  to  con- 
sider construction  so  as  to  be  exact  duplicates  of  standard  Govern- 
ment ambulances,  the  claimant  should  confer  with  that  office. 

3.  Under  date  of  August  12, 1918,  claimant  was  informed  b}'  letter 
from  the  Office  of  the  Quartermaster  General  of  the  Army  that  it 
was  against  the  policy  of  the  department  to  accept  as  gifts  any  chassis 
not  conforming  to  standard  Army  specifications,  but  that  if  claimant 
desired  to  construct  the  300  chassis  in  accordance  with  the  standard 
specification,  at  a  cost  to  the  donors  of  $1,225  each — the  price  fixed 
by  the  Government  for  this  model — the  department  would  itself 
?xecute  a  contract  with  claimant  for  the  production  of  200  chassis  at 
that  price,  the  300  to  be  delivered  to  the  Government  as  a  donation 
and  the  200  to  be  paid  for  through  the  usual  (lovernment  channels. 

4.  The  Government , acting  through  Col.  Edwin  S.  George,  A.  S. 
A.  P.,  acting  by  authority  of  the  Acting  Quartermaster  Gen- 
eral of  the  Army,  made  a  formal  contract.  Motors  No.  145,  dated 
August  17,  1918,  whereby  claimant  agreed  to  furnish  200  class  AA 
military  trucks  in  accordance  with  specifications  set  forth  in  schedule 
A,  attached  to  the  contract,  at  a  unit  price  of  $1,225,  or  a  total  of 
^245,000,  with  war  tax  to  be  added.  This  contract  provided  in  sec- 
tion 13: 

"As  a  part  consideration  for  the  making  of  this  contract,  it  is 
agreed  by  and  between  the  parties  hereto  that  the  said  contractor 
shall  sell  and  deliver  to  the  American  Billard  Plavers'  Ambulance 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMEIH:. 


/ 


\6»     ^ 

yiHd  three  hundred  (300)  chassis  specified  in  this  contract  in  ac^ 
jordance  with  the  Government  specifications  and  blue  prints  at  » 
price  of  $1,225  each  to  the  said  fund  and  without  cost  to  the  Govern- 
ment.'' 

Signed  copy  of  this  contract  was  forwarded  to  claimant  under  date 
of  September  27,  1918,  from  the  Contract  Section,  Motors  Division, 
in  the  Office  of  the  Quartermaster  General. 

5.  Under  date  of  November  21,  1918,  the  following  telegram,  on 
the  part  of  the  Government,  signed  "  Wood-'Motors-Lewy,"  was  sent 
to  the  Campbell  Motor  Car  Co. : 

"  Your  contract  motors  one  hundred  forty-five  for  two  hundred 
class  double  A  one  hundred  and  forty  trucks  is  hereby  cancelled,"' 

DECISION. 

1.  The  contract  motors  No.  145,  dated  August  17,  1918,  was  can- 
celled by  the  Government  on  November  21, 1918,  because  of  claimant's 
default  in  performance.  This  Board  has  no  jurisdiction  on  a  claim 
based  upon  a  formal  contract  which  has  been  cancelled  by  the  (Gov- 
ernment without  claimant's  consent. 

2.  There  is  no  evidence  of  any  agreement  with  the  Government 
other  than  the  formal  contract,  nor  of  any  facts  to  bring  this  claim 

^  within  the  provisions  of  the  act  of  March  2, 1919. 

DISPOSITION. 

An  order  should  be  entered  denying  the  relief  prayed  foi-  in  th<.*- 
statement  of  claim  herein  and  dismissing  the  claim. 
Col.  Delafield  and  Maj.  Hill,  Jr.,  concurring. 


Case  No.  1876. 

In  re  CLAIK  OF  E.  I.  DV  PONT  D£  NEMOUSS  &  CO.  (INC.). 

1.  PKOCVSEMENT  OKDEK — NO  RETBO ACTIVE  EFFECT. — Where  claimant 
was  engraged  in  experimental  work  for  the  Government  under  a  cost- 
pins  agreement  containing  no  limitation  on  the  amount  of  expense  to 
be  incurred,  a  procurement  order  issued  to  claimant  after  the  period  to 
which  it  related  had  expired,  limiting  the  amount  of  expense,  has  no 
retroactive  effect  and  claimant  may  recover  whatever  is  due  under  the 
original  agreement  without  regard  to  such  attempted  limitation. 

8.  CLAIK  AKD  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
a  written  ag^reement  for  experimental  work  in  connection  with  bursting^ 
charges  for  shells.    Held,  claimant  is  Entitled  to  relief. 

C!ol.  Delafield  and  Maj.  Hill,  Jr.,  concurring. 

ORIGIN   AND    NATXJHE    OF    CLAIM. 

This  is  a  Class  B  claim  in  the  amount  of  $70,624.99,  based  on  an 
oral  agreement  alleged  to  have  been  entered  into  between  E.  I.  du 
Pont  de  Nemours  &  Co.  (Inc.),  of  Wilmington,  Del.,  and  the  United 
States  on  or  about  June,  1917.  Claimant  company  originally  filed 
with  this  Board  a  claim  for  $71,016.46,  which  was  later  reduced  by 
the  said  company  to  $70,624.99,  against  which  later  amount  vouchers 
have  been  issued  by  the  Government  for  the  payment  of  $20,000,  re- 
ducing the  amount  claimed  to  $50,624.99. 

FINDINGS  OF  FACTS. 

On  June  6,  1917,  Maj.  Wm.  M.  Shinkle,  Ordnance  Department, 
at  direction  of  the  Chief  of  Ordnance,  offered  the  claimant  company 
compensation  on  the  basis  of  cost-plus  10  per  cent  for  its  services  in 
experimentation  to  determine  the  practicability  of  substituting 
amatol  for  T.  N.  T.  in  bursting  charges  for  common  steel  shells  of 
various  calibers.  The  scope  of  the  experimentation  desired  was  pre- 
cisely set  out  in  Maj.  Shinkle's  letter  of  that  date  to  the  claimant. 

On  June  9, 1917,  the  claimant  company  accepted  the  said  offer  and 
proceeded  with  the  experimentation  desired. 

On  August  25, 1917,  as  appears  by  the  letter  of  Capt.  J.  H.  Bums 
of  that  date,  the  Ordnance  Department  somewhat  modified  the  scope 
of  the  desired  experimentation,  and  the  claimant  accepted  the  modifi- 
cation desired. 
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In  order  that  the  claimant  company  might  be  reimbursed  and  com- 
pensated as  stated,  a  procurement  order  (War-Ord-GE  169)  was 
issued  and  extended  from  time  to  time.  Until  May  16,  1918,  there 
was  no  attempt  by  the  Ordnance  Department  to  limit  expenditures 
under  the  agreement.  The  extension  of  that  date,  however,  covering 
the  period  from  February  28, 1918,  to  April  28,  1918,  was  in  part  as 
follows : 

"  2.  You  will  be  paid  the  actual  cost  of  this  work  not  to  exceed 
$10,000  determined  in  accordance  with  the  '  Definition  of  "  Cost " 
Pertaining  to  contracts,'  issued  by  the  office  of  the  Chief  of  Ordnance, 
War  Department,  June  27, 1917,  plus  a  profit  of  10  per  cent.'' 

This  order  was  issued  after  the  period  to  which  it  related  had 
expired  and  was  received  by  the  claimant  on  May  25,  1918.  The 
claimant  company  had  not  received  notice  prior  to  that  date  that 
the  Ordnance  Department  contemplated  a  limitation  of  its  expendi- 
tures. As  a  consequence  of  negotiations,  on  May  16,  1918,  the  said 
order  was  again  extended  to  cover  the  period  from  April  28,  1918, 
to  June  27, 1918,  and  provided  in  part  as  follows  : 

"  *  *  *  You  will  be  paid  tlie  actual  cost  of  the  work  covered 
by  this  order  and  all  amendments  thereto  *  *  *  plus  a  profit  of 
10%,  but  the  maximum  cost  to  the  United  States  under  this  order 
and  all  amendments  thereto  shall  not  exceed  $20,000." 

This  extension  came  to  the  knowledge  of  the  claimant  company 
on  June  24,  1918,  three  days  prior  to  the  date  to  which  it  was  ex- 
tended. The  claimant  company  had  no  notice  except  such  aa  the 
said  extensions  afforded  that  the  United  States  desired  to  limit  the 
expenditures  imder  the  original  agreement. 

All  expenditures  under  the  agreement  were  incurred  by  the  claim- 
ant company  prior  to  June  10,  1918.  (Record,  p.  26.)  The  data 
acquired  in  this  experimentation  was  made  available  to  all  shell 
loaders  for  the  United  States.  (Record,  p.  27.)  The  evidence  taken 
at  the  hearing  established  the  fact  that  in  order  that  this  experimen- 
tation might  be  properly  carried  on  it  was  necessary  to  construct 
three  buildings,  all  of  which  buildings  were  completed  prior  to  July 
1, 1918.  (Record,  p.  30.)  The  necessity  of  these  buildings  was  brought 
to  the  attention  of  the  appropriate  officers  of  the  United  States  and 
their  construction  was  acquiesced  in  by  these  officers,  if  not  approved. 

The  designs  for  an  extruding  machine  and  for  a  tamping  machine 
developed  in  connection  with  the  experimentation,  were  furnished  to 
Col.  Harris,  of  the  Explosives  Section,  Ordnance  Department. 
(Record,  p.  35.) 

The  expenses  incurred  by  the  claimant  company  from  May  25, 
1918,  to  the  date  on  which  work  was  stopped  did  not  exceed  $20,000, 
including  a  profit  thereon  at  10%.     (Record,  p.  42.) 
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The  claimant  avers  itself  ready  and  willing  to  turn  over  to  the 
United  States  all  records,  data,  designs,  formulae,  patents,  buildings, 
and  other  property  developed  or  obtained  or  constructed  by  reason 
of  the  agreement  for  the  performance  of  which  compensation  is 
herein  asked. 

DECISION. 

The  letter  of  the  Ordnance  Department  of  June  6,  1917,  stating 
the  terms  on  which  the  United  States  desired  the  experimentation  to 
be  conducted  by  the  claimant  company  and  the  scope  thereof,  together 
with  the  acceptance  of  this  order  by  the  claimant  company  of  June  9, 
1917,  constitute  an  agreement  within  section  1  of  the  act  of  March  2, 
1919.  The  extensions  of  the  procurement  order  purporting  to  limit 
the  expenditures  can  not  absolve  the  United  States  from  liability  for 
expenditures  incurred  prior  to  the  time  such  limitations  came  to  the 
knowledge  of  the  claimant.  Expenses  incurred  after  May  25,  1918, 
plus  10  per  cent,  were  within  this  $20,000  which  was  the  limitation 
placed  by  the  United  States  upon  this  work,  which  limitation  could 
only  effect  future  expenditures. 

DISPOSITION. 

Certificate  C  will  be  executed,  a  document  annexed,  and  the  papers 
with  a  copy  of  this  decision  transmitted  to  the  Ordnance  Claims 
Board  for  further  proceedings  pursuant  to  this  decision  and  Supply 
Circular  17. 

It  is  suggested  that  the  Ordnance  Department  require  the  delivery 
of  the  designs,  data,  patents,  records,  and  property  paid  for  or  de- 
veloped by  the  claimant  under  the  agreement  herein  found  to  exist 
for  which  compensation  has  or  shall  be  paid  under  this  decision. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


Cases  Nos.  2088,  209 1,  2092,  and  2093. 

In  re  CLAIM  OF  STAKDAKD  TEXTILE  PSODUGTS  CO. 

1.  OVEBEEAD— NONPBODVCTIVITY  AFTEK  STTSPENSION.— A  contractor 
whose  contracts  were  suspended  by  the  Government  is  entitled  nnder 
Supply  Circulars  111  (1918)  and  19  (1919)  to  reasonable  compensation  on 
account  of  loss  suffered  througrh  nonproductivity  of  its  plant  during  the 
period  between  such  suspension  and  resumption  of  work  on  commercial 
orders.  Where  the  contracts  were  in  various  stages  of  completion,  how- 
ever, claimant  is  not  entitled  to  the  same  compensation  under  all  the 
contracts.  Where,  for  example,  one  contract  was  almost  completely  per- 
formed this  item  of  overhead  had  already  been  largely  absorbed. 

8.  CLAIK  AND  DECISION. — ^Appeal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase,  disallowing  certain  items  of  claims  based  on  in- 
formally executed  contracts  for  coloring  and  waterproofing  duck.  Held, 
claimant  entitled  as  above  indicated. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  based  upon  the  suspension  of  three  proxy-signed  con- 
tracts. No.  697-J,  No.  1901-J,  No.  2235-J,  also  purchase  order  No. 
3604r-J,  issued  in  the  early  part  of  1918  by  the  Quartermaster  Corps, 
War  Department. 

2.  The  claimant,  it  appears,  was  operating  its  plant  100  per  cent  on 
Government  contracts  and  when  the  above  enumerated  contracts  were 
suspended  at  the  request  of  the  Government  they  were  in  various 
stages  of  completion,  namely,  No.  3004-J,  entirely  incomplete;  No. 
2235-J,  90  per  cent  complete;  No.  1901-J,  75  per  cent  complete;  No. 
697-J,  25  per  cent  complete. 

3.  In  computing  the  claims  the  claimant  adopted  the  principle  of 
taking  a  period  of  10  days  after  the  suspension  of  the  contracts,  which 
time  it  alleges  would  be  required  to  return  its  plant  to  a  commercial 
basis  and  apportioning  this  cost  among  the  various  contracts.  Claim- 
ant stated  in  paragraph  one  of  a  letter  dated  September  16,  1919,  ad- 
dressed to  the  Office  of  the  Zone  Supply  Officer,  Jeffersonville,  Ind., 
its  contention  as  follows : 

"The  principle  upon  which  we  base  our  claim  for  adjustment  of 
these  contracts  was  that  such  portion  of  our  converting  plant  and  gen- 
eral organization  which  had  been  devoted  to  the  Government  work 
would  be  nonproductive  for  a  minimum  period  of  ten  days,  which 
time  we  estimated  would  be  required  to  revert  to  a  commercial  basis." 
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4.  This  principle  was  applied  to  all  items  entering  into  the  con- 
tracts in  question.  This  principle  of  settlement  appears  to  have  been 
adopted  by  the  Board  of  Review  for  the  Office  of  the  Zone  Supply 
Officer,  Jeffersonville,  Ind.,  but  in  view  of  the  fact  that  the  items  of 
overhead  as  charged  to  each  of  the  four  suspended  contracts  seemed 
excessive,  the  Claims  Board,  Director  of  Purchase,  refused  to  ap- 
prove of  the  claims  and  from  the  decision  of  the  Claims  Board  the 
claimant  has  appealed  to  the  Board  of  Contract  Adjustment  in  ac- 
cordance with  the  provisions  of  War  Department  Supply  Circular 
No.  46,  1919. 

DECISION. 

1.  In  order  to  secure  justice  and  uniformity  in  adjusting  suspended 
contracts,  the  War  Department  has  issued  Supply  Circular  No.  Ill, 
dated  November  9,  1918,  and  Supply  Circular  No.  19,  under  date 
of  March  6, 1919,  containing  rules  and  regulations  for  the  settlement 
of  suspended  contracts. 

2.  From  a  careful  study  of  these  rules  it  would  appear  that  the 
claimant  has  not  applied  the  proper  method  of  computing  its  over- 
head cost  on  the  suspended  contracts  in  question  for  the  reason  that 
the  contracts  were  in  various  stages  of  completion — one  being  ap- 
proximately 90  per  cent  completed,  yet  the  overhead  charges  on  this 
particular  contract  appear  to  be  excessive.  It  is,  therefore,  recom- 
mended that  these  claims  be  returned  to  the  Claims  Board,  Director 
of  Purchase,  with  a  view  to  adjusting  same  in  accordance  with  the 
provisions  of  the  supply  circulars  mentioned  above.  If  any  amount 
is  due  claimant  by  reason  of  cost  of  plant  rearrangement  or  overhead 
for  reasonable  period  after  the  suspension,  consideration  should  be 
given  in  computing  same  to  the  circumstance  that  performance  of 
the  contract  was  nearly  complete,  and  that,  therefore,  the  allowance 
for  such  cost  of  getting  into  commercial  business  had  already  been 
largely  absorbed  in  the  payment  made  incidental  to  the  perform- 
ance of  the  contract.  Attention  is  also  invited  to  Supply  Circular 
No.  126,  1918. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Director  of  Purchase,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


Case  No.  418. 

Ill  re  CLAIM  OF  SIEOEL  BSOS.  &  OOODHAN. 

1.  ANTICIPATED      CONTRACT  —  PREPARATION      FOR      PERFORMANCE. — 

Where  claimant  had  been  eneraged  in  performine:  several  formal  con- 
tracts with  the  Government  for  the  manufacture  of  service  coats  and 
where  neerotiations  were  had  for  a  further  contract  for  200,000  of  such 
grarments,  the  United  States  Government  is  not  obligated,  under  the  act 
of  March  2,  1919,  to  reimburse  claimant  for  loss  sustained  in  preparing 
to  perform  such  additional  contract  where  the  evidence  shows  that  the 
negotiations  between  the  parties  with  reference  thereto  did  not  cul- 
minate in  an  agreement. 

2.  CLAIM  AND  DECISION. — This  claim  for  $168,245.91  arises  under  the  act 

of  March  2,  1919,  and  is  presented  upon  the  theory  that  claimant  was 
given  an  additional  contract  for  200,000  service  coats,  and  in  preparing 
to  perform  same  suffered  a  loss  in  machinery  of  $115,071.36,  in  leases 
$17,553.73,  in  insurance  $2,200,  in  salaries  and  office  help  $9,683.33, 
and  on  canvas  and  other  materials  on  hand  and  unused  $23,837.50. 
Held,  that  there  was  no  agreement  between  the  parties,  and  that  claim- 
ant is  not  entitled  to  the  relief  sought. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  comes  to  this  Board  on  appeal  from  a  decision  of  the 
Claims  Board,  Director  of  Purchase,  which  denied  the  claim  of  the 
claimants  in  tlie  sum  of  $168,245.91,  and  refused  to  find  an  agree- 
ment between  the  claimants  and  the  United  States,  under  the  follow- 
ing circumstances: 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claimants,  Siegel  Bros.  &  Goodman,  are  copartners  engaged 
in  the  manufacture  of  clothing.  Just  preceding  the  war  and  up  to 
the  latter  part  of  December,  1918,  they  had  had  from  the  Government, 
and  fully  performed,  12  contracts  for  the  Government,  and  were  at 
the  time  of  the  transactions  hereafter  set  out  engaged  in  performing 
their  thirteenth  contract  with  the  Government,  which  was  not  fully 
performed  until  the  latter  part  of  December,  1918,  and  at  the  conclu- 
sion of  the  13  contracts  had  manufactured  for  the  Government 
something  over  1,700,000  overcoats  and  service  coats  and  had  been 
paid  therefor.  Their  present  claim  is  that  on  or  about  the  6th  day 
of  November,  1918,  they  entered  into  an  agreement  with  the  Gov- 
ernment of  the  United  States,  through  Harry  L.  Wells,  Acting  Chief 
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of  the  Uniform  Section  of  the  Clothing  and  Equipage  Division,  an 
officer  acting  under  the  authority,  direction,  and  instruction  of  the 
Secretary  of  War,  whereby  the  claimant  agreed  to  manufacture  for 
the  United  States  200,000  woolen  service  coats,  and  the  Government 
agreed  to  pay  to  the  claimants  for  such  manufacture  the  price  of 
$1.62  a  garment,  and  that  the  Government  also  agreed  to  take  certain 
materials  from  said  claimants  usually  called  trimmings  or  findings, 
to  be  used  in  the  manufacture  of  said  garments,  at  or  about  the  cost 
thereof ;  and  that  because  the  Government  did  not  give  them  the  con- 
tract, or  if  it  did  give  them  a  contract,  broke  it,  they  were  damaged 
to  the  amount  set  forth,  amounting  to  more  than  62  per  cent  of  the 
entire  consideration  of  the  proposed  contract.  The  contract,  if  there 
was  any,  rests  wholly  in  parol  and  .depends  almost  wholly  upon  the 
construction  of  conversations  alleged  to  have  taken  place  between 
Samuel  G.  Siegel,  one  of  the  claimants,  and  one  Mr.  Cave,  an  assist- 
ant to  Harry  L.  Wells,  and  Harry  L.  Wells  himself,  corroborated, 
by  listening  in  on  the  telephone,  by  an  associate  of  the  claimants, 
Samuel  Sinsheimer,  while  the  conversations  were  going  on.  There 
is  no  evidence  in  writing  passing  from  the  Government  to  the  claim- 
ants either  establishing  or  tending  to  establish  any  such  contract,  and 
the  only  writing  furnished  by  the  claimants  relating  to  the  supposed 
contract  are  certain  self-serving  letters  sent  by  the  claimants  to  some 
officer  of  the  Government  which  appear  as  exhibits  to  the  testi- 
mony taken  at  the  hearing  September  27, 1919.  All  of  the  testimony 
tending  to  establish  a  contract  was  given  by  members  of  the  claim- 
ant's firm  or  by  an  associate  of  such  firm,  and  to  ascertain  whether 
or  not  a  contract  can  be  extracted  or  implied  from  the  testimony 
given  it  is  necessary  to  quote  or  abstract  the  same  at  some  length. 

It  appears  that  some  time  in  September,  1918,  and  on  or  about  the 
23d  day  thereof,  in  response  to  a  published  notice  that  the  Govern- 
ment would  receive  bids  for  the  manufacture  of  garments  of  the 
kind  in  question,  the  claimants  submitted  their  bid  for  a  contract  for 
350,000  of  such  garments,  deliverable  35,000  per  week,  at  a  price  of 
$1.78i  per  garment.  Their  bid  was  received  among  numerous  other 
bids.  The  bids  were  opened  on  September  26,  1918,  and  all  of  the 
bids  were  rejected  on  account  of  the  price,  and  none  of  them  was 
accepted  for  the  amounts  of  garments  or  the  amounts  to  be  delivered 
as  proposed  in  the  bids. 

Mr.  Siegel's  testimony  is,  in  effect,  as  follows  (p.  57)  : 

"  On  November  5,  1918,  Mr.  Sinsheimer  rang  me  in  my  office  and 
told  me  I  was  wanted  on  the  phone ;  he  said  Mr.  Cave  was  on  the 
phone.  When  Mr.  Cave  got  on  the  phone  he  savs, '  Mr.  Siegel,  I  am 
speaidng  for  Mr.  Wells,'  he  says;  'the  Board  or  Award  has  decided 
that  your  price  is  high,  and  that  they  will  not  give  anybody  any 
more  than  the  other ;  that  there  is  going  to  be  a  fixed  price.'    I  says, 
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'  Well,  what  is  going  to  be  your  price? '    He  said  that  they  fixed  t 
price  at  $1.62.    I  said, '  What  was  the  use  of  asking  us  all  to  put 


i 


the 
in 
a  bid  ?  Why  didn't  you  do  it  the  way  you  always  do  it  ? '  He  said, 
^  I  have  no  control  over  that.  That  is  what  they  decided  on.  Now,  if 
ou  want  any  more  work  on  those  coats|  you  can  get  a  large  contract 
y  meeting  our  price.'  I  said,  'one  minute  until  I  talk  with  my 
partners.  Will  you  agree  that  if  I  take  this  contract  at  $1.62  you 
won't  give  any  other  manufacturer  a  higher  price,  as  if  you  do  I  want 
you  to  give  me  a  higher  price,  because  it  would  not  be  fair,  because 
they  might  pay  the  laboring  men  more  and  shoot  it  up  7  or  8  cents 
per  coat.'  He  said  they  would  positively  do  that,  but  that  I  would 
have  to  see  Mr.  Wells  about  those  things.  Talked  withi  Mr.  Morgen- 
thau  and  Mr.  Goodman,  and  Mr.  Siiisheimer  was  right  there,  ana  we 
decided  to  take  that  contract,  so  I  says  to  him  (Mr.  Cave) , '  All  right, 
we  will  accept  that  proposition.'  ♦  *  *  He  said,  '  You  will  get 
^00,000.'  I  says, '  How  many  weeks  do  you  figure  it  ? '  He  said, '  Ten 
weeks.'  I  said, '  How  can  you  figure  20,000  a  week  when  my  bid  is 
for  35,000  ? '  '  Well,'  he  says, '  I  can't  change  that  thing.  You  will 
have  to  come  over  and  see  lAr.  Wells,  so  you  will  take  it  up  with  him.' 
1  says, '  Now,  Mr.  Cave,  these  trimmings  that  I  have  on  hand  I  want 
to  furnish  them  the  same  as  I  did  on  the  previous  contract.'  He  says, 
^Well,  you  know,  Siegel,  we  wouldn't — ,'  or,  I  says,  *I  will  give 
you  these  trimming  at  cost.  It  is  up  to  the  Government  to  relieve 
nje  of  these  trimmings.'  He  said,  '  The  chances  are  that  we  will  do 
the  same  as  the  last  contract,  and  we  couldn't  do  that  now  because  it 
would  cause  an  unfriendly  feeling  on  the  part  of  the  other  contractors, 
on  account  of  the  difference  in  price.  You  wait  until  you  get  your 
written  contract  and  then  you  come  over  and  see  Mr.  Wells,  and  we 
will  have  it  amended,  so  that  you  can  use  your  trimmings  up ;  but,' 
he  says,  '  Mr.  Wells  tells  me  to  tell  you  to  buy  no  more  trimmings 
from  now  on,  because  the  Government  is  going  to  use  their  own  trim- 
mings and  supply  their  own  materials.' " 

Pap:e  63 : 

"On  November  6,  1918,  saw  Mr.  Wells  in  his  office.  I  told 
Mr.  Wells  of  the  conversation  I  had  had  with  Mr.  Cave,  and  the 
first  thing  I  asked  him  about  was  to  increase  this  quantity  from 
20,000  to  35,000  a  week,  and  T  can  remember  his  answer  very  clearly. 
He  says  '  Y^'ou  have  done  well  enough ;  you  got  the  biggest  contract 
of  anybody.  We  can't  give  it  all  to  you.'  Then  he  says  '  You  know, 
we  will  want  better  work  on  this  new  coat ;  you  had  better  not  speed 
up  too  much,  but  give  us  nicer  coats,  as  we  are  expecting  from  everv 
contractor.'  I  says  to  him  '  That  is  not  the  most  important  thing  I 
came  to  see  you  about.  I  came  to  see  you  about  materials.'  *  Well,' 
he  said, '  I  understand  you  had  that  talk  with  Mr.  Cave,  but  I  won't 
disturb  that  right  now.  Wait  until  you  get  your  written  contract, 
and  then '  he  says,  '  the  chances  are  very  strong  that  we  will  amend 
that  contract  by  letting  you  use  up  these  trimmings,'  and  he  saj'^s, '  I 
warn  you  now  that  you  shouldn't  buy  any  more  trimmings,  because, 
if  you  do,  you  will  have  the  responsibility  on  your  own  shoulders, 
because  the  Government  is  going  to  furnish  them  all.'  He  says  '  I 
would  suggest  to  you,  when  you  get  back  to  your  office,  that  you 
send  me  a  letter,  with  all  of  these  clippings  of  the  trimmings  that 
you  are  going  to  use,  and  the  price  that  you  are  going  to  furnish 
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them  at,  so  that  when  you  get  the  written  contract,  I  can  take  it  up 
with  you  intelligently.' " 

Page  53 : 

"I  explained  to  Mr.  Wells  at  that  time  that  we  had  the  felt  on 
hand,  the  Government  specification  felt,  that  we  were  carrying  a 
tremendous  quantity  of  trimmings,  at  the  suggestion  of  the  Army 
officers,  and  felt  that  it  was  up  to  the  Government  to  assist  us  in 
letting  us  use  the  felt.  Mr.  Wells  made  a  remark  at  that  time — he 
says  *The  Government  would  much  rather  buy  the  felt  from  you 
and  then  deliver  it  to  you.'  I  said,  '  What  is  the  use  of  doing  this 
two  ways,  moving  it  and  then  sending  it  back;  and  then  I  may  be 
short  of  materials  ♦  ♦  ♦.  Why  not  have  a  man  some  over  and 
look  at  the  felt  and  see  if  it  is  Government  specification,  and  figure 
out  what  you  figure  this  felt  costs,  and  what  the  goods  you  are  to 
furnish,  and  give  us  the  difference  on  this  contract,  and  let  us  fur- 
nish our  felt? '    He  said, '  All  right.' " 

Page  66 : 

"  Atr.  Morris.  Did  you  discuss  with  Mr.  Wells  at  that  time  (Nov. 
€)  the  question  of  the  quality  of  the  work  you  had  been  doing?  " 

"Mr.  SiKGEL.  Mr.  Wells  told  me — ^he  says  'You  know,  you  will 
have  to  do  better  work.  The  Government  is  getting  after  all  the 
manufacturers.  They  haven't  been  turning  out  as  good  garments  as 
heretofore.'    ♦    ♦    ♦ 

"  Mr.  Morris.  Did  Mr.  Wells  intimate  or  suggest  that  if  your  work 
did  not  improve  you  would  not  get  the  formal  contract  on  the  new 
coat? 

"  Mr.  SiEGEii.  No,  sir.  He  said  if  the  people  who  got  this  new  coat 
did  not  make  these  coats  the  way  the  Government  wanted  them, 
they  would  not  get  another  contract  after  this  Qew  contract  on  the 
new  coats.    He  absolutely  said  that." 

The  claimants  also  testified  that  they  had  offered  to  furnish  the 
trimmings,  or  findings,  which  consisted  of  tape,  canvas,  hooks  and 
eyes,  etc.,  at  17^  cents  per  garment. 

The  claimants  sometimes  speak  of  their  conversation  with  Harry 
L.  Wells  as  being  an  award  of  a  contract,  and  sometimes  they  speak 
of  it  as  being  "  the  promise  of  a  contract  that  we  never  got."  (Tes- 
timony, p.  79.) 

A  news  item  appeared  in  the  Daily  News  Record,  a  trade  news- 
paper of  New  York,  on  November  7,  1918,  that  the  Quartermaster's 
Department  had  on  the  previous  day  awarded  contracts  to  clothing 
manufacturers  for  1,380,000  service  coats  for  the  fighting  forces 
abroad,  and  gave  a  list  of  the  successful  bidders,  among  whom  the 
claimants,  Siegel  Bros.  &  Goodman,  appeared  as  being  awarded  200,- 
000  garments. 

Mr.  Siegel  also  testified  that  on  or  about  October  1,  1918,  he  had 
an  offer  from  one  Rosenthal  to  sell  or  relet  one  of  his  lofts  at  a  bonus 
of  $10,000  and  that  he  consulted  with  Harry  L.  Wells  about  it,  and 
was  advised  to  the  effect  that  he  ought  to  keep  it  as  there  probably 
would  be  much  work  to  be  done,  and  said  to  him,  "  I  would  not  ad- 
vise you  to  do  it.'* 


178  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

2.  Harry  L.  Wells,  Acting  Chief  of  the  Uniform  Section  of  tlie 
Clothing  and  Equipage  Division,  then  in  charge  of  the  quarter- 
master's department  in  New  York,  testified  with  great  positiveness 
that  at  his  direction  early  in  November,  meaning,  no  doubt,  the  con- 
versation testified  to  by  Mr.  Siegel  with  Mr.  Cave — ^that  Mr.  Cave, 
his  assistant,  at  his  direction  telephoned  to  the  claimant  and  all  the 
other  clothing  manufacturers  that  bids  of  $1.78  per  garment  would 
not  be  accepted  and  that  no  contract  would  be  recommended  on  that 
basis,  but  that  contractors,  if  they  were  to  be  considered  at  all,  must 
reduce  their  price  to  $1.62  per  garment,  and  that  at  or  about  the 
same  time  they  wired  all  their  other  depots  throughout  the  country 
the  same  information,  and  that  he  talked  with  the  claimants  at  the 
same  time  about  the  350,000  garments  which  the  contractors  wanted 
to  make,  200,000  of  which  were  to  be  the  basis  of  the  proposed  con- 
tract ;  and  that  at  about  the  same  time,  which  was  November  6,  1918, 
the  claimant  Siegel  came  to  his  office,  or  the  office  of  the  quarter- 
master, and  he  told  Siegel  definitely  that  they  could  not  and  would 
not  change  the  basis  of  the  bid,  which  was  that  the  Government 
would  furnish  the  materials,  but  that  he  asked  Mr.  Siegel  if  he  would 
see  the  materials  to  the  Material  Control  Office;  that  Mr.  Siegel 
left  samples  of  his  materials  with  him,  and  that  he,  Mr.  Wells,  sub- 
mitted them  to  the  Material  Control  Office  and  they  were  rejected, 
and  the  samples  of  the  same  were  still  on  his  desk  at  the  time  of  the 
armistice. 

■ 

Mr.  Wells  also  testified  that  he  did  not  recall  anv  conversation  of 
the  character  which  Mr,  Siegel  testified  to  as  to  the  conversation  with 
one  Rosenthal  about  selling  one  of  his  lofts,  but  was  certain  that  he 
gave  them  nothing  at  all  from  their  office ;  that  he  simply  told  them 
he  would  have  to  investigate  the  merits  of  whether  he  would  be 
awarded  a  contract  or  not;  that  the  policy  of  the  quartermaster's 
office  at  New  York  was  that  the  office  force  were  willing  to  tell  con- 
tractors the  situation  as  they  viewed  it,  but  gave  no  instructions  of 
any  kind  whatever  to  any  contractor  about  keeping  together  his  plant 
or  facilities,  as  that  was  diametrically  opposed  to  anything  that  they 
were  permitted  to  give  out. 

Mr.  Wells  further  testified  that  no  award  of  a  contract  was  made 
by  him  or  his  office  to  claimants,  and  what  he  said  to  claimants  on  the 
subject  from  which  any  such  conclusion  could  be  drawn  was  that  he 
told  the  claimants  on  or  about  November  5, 1918,  that  a  recommenda- 
tion for  an  award  had  been  or  would  be  made ;  that  the  award  could 
not  be  made  in  any  event  until  the  recommendation  had  been  passed 
by  the  Board  of  Review  and  signed  by  the  Zone  Supply  Officer.  The 
recommendation  was  made  to  the  Board  of  Awards  but  no  contract 
was  ever  awarded. 
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If  a  contract  existed  at  all  between  the  parties  for  which  the  dam- 
ages are  claimed  for  the  nonfulfillment  thereof  on  the  part  of  the 
Government,  it  must  be  extracted  from  this  Item  2  and  the  preceding 
Item  1  of  these  Findings  of  Fact,  as  they  are  the  substance  of  all  of  the 
testimony  and  of  all  of  the  record  on  the  subject.  No  material  was 
issued  by  the  Government  on  the  proposed  contract  which  was  still 
in  negotiation  as  to  its  final  terms  when  the  armistice  came  on 
November  11,  1918.  Immediatelv  after  the  armistice  the  Govern- 
ment  stopped  the  performance  of  their  thirteenth  contract  then  in 
process  of  performance,  for  a  few  days,  when  the  claimants  were 
given  the  privilege  of  finishing  it,  which  they  did  late  in  December, 
1918. 

3.  The  claimants  base  their  loss  on  the  following  items : 

1.  The  cost  of  all  of  their  machinery  used  in  all  of  their  plants  on 

all  of  their  war  contracts  during  nearly  two  years  of  produc- 
tion, less  what  they  sold  them  for $115,071.35 

2.  Amount  that  they  lost  on  the  leases  of  five  of  their  lots  used 

during  this  entire  time 17, 553.  73 

3.  Because  of  having  to  close  down  their  plants  they  had  to  cash  in 

their  insurance  at  a  short  rate,  mailing  a  loss  of 2, 200.  00 

4.  Firm  drawings  in  lieu    of   salaries    for   the    month 

of  December $4,583.33 

Salaries  of  floormen,  office  help,  etc.,  for  the  months  of 

December  and  January 5, 000. 00 

9, 583. 33 

5.  Canvas,  paddings,  linings,  trimmings,  and  findings  on  hand  and 

not  used 23,  837.  50 

Total 168, 245. 91 

DECISION. 

1.  If  all  of  the  testimony  given  by  and  for  the  claimants  should 
be  construed  most  strongly  in  favor  of  the  claimants  it  would  con- 
tain hardly  a  single  element  of  a  contract  binding  either  on  the 
claimant  or  on  the  Government ;  and  when  the  claimants'  testimony 
is  considered,  together  with  that  of  Mr.  Wells,  the  Government's 
witness,  it  becomes  so  modified  and  tenuous  that  the  two  taken  to- 
gether negative  the  possibility  of  a  contract  being  in  existence.  It 
is  probably  true  that  Mr.  Wells  told  the  claimant  Siegel  that  he  had 
recommended  or  would  recommend  to  the  Government  that  a  con- 
tract be  awarded  to  claimants  for  200,000  woolen  service  coats  at 
$1.62  each.  It  is  quite  possible  that  such  recommendation  was 
drawn  up  in  writing  and  submitted  to  the  proper  officers  to  be  finally 
approved  before  becoming  effective.  No  such  approval  was  ever 
received  by  the  quartermaster's  office  at  New  York,  and  no  such 
approval  by  the  Quartermaster  General's  Office  was  ever  communi- 
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cated  to  the  claimants,  and  in  these  circumstances  a  contract  could 
not  exist. 

This  Board  has  held  frequently  and  correctly  that  the  mere  recom- 
mendation of  an  award,  even  if  notice  that  the  recommendation  had 
been  made  were  given  to  the  proposed  contractor,  would  not  bind 
the  Government  to  anything ;  such  recommendation  of  an  award  had 
no  element  of  a  contract  in  it.  The  same  may  be  said  about  the 
advice  claimed  given  by  Harry  L.  Wells,  the  Government's  witness, 
to  the  claimants  advising  them  against  selling  out  their  loft  in 
October  when  they  testify  they  had  an  opportunity  to  do  so.  Such 
advice  as  that,  if  indeed  it  were  given  at  all,  could  not  form  the 
basis  of  a  contract  and  was  nothing  more  than  information  with  ref- 
erence to  probabilities  which  any  person  might  give  to  another.  It 
was  simply  showing  to  the  claimants  the  business  courtesy  of  express- 
ing to  them  the  probabilities  of  the  existing  situation.  This  disposes 
of  item  2  of  the  contract. 

The  same  also  may  be  said  with  reference  to  the  claimed  contract 
on  the  part  of  the  Government  with  the  claimants  as  to  their  trim- 
mings and  findings  which  they  claimed  the  Government  through 
Harry  L.  Wells  contracted  to  take  from  them,  and  which  items 
presented  in  their  claim  amount  to  $23,837.50.  The  testimony  of  the 
claimants  when  taken  alone  shows  conclusively  that  no  contract  what- 
ever was  entered  into  about  those  items.  The  claimants'  testimony 
tends  to  show  that  the  witness  Harry  L.  Wells,  and  perhaps  his  as- 
sistant, Mr.  Cave,  told  the  claimant  Siegel  that  after  the  written 
contract  was  executed  they  would  have  it  changed  or  endeavor  to 
have  it  changed  so  as  to  cover  the  trimmings;  but  at  the  same  time 
the  testimony  of  all  of  the  parties  shows  that  the  Government  wit- 
ness, Harry  L.  Wells,  told  the  claimant  Siegel  that  under  no  circum- 
stances would  he  imdertake  to  change  the  bid  in  advance  of  a  con- 
tract upon  which  the  contract  was  to  be  based,  if  any  were  made. 

It  is  some  matter  of  surprise  that  the  claimants  can  seriously  con- 
tend that  there  was  anv  contractual  relation  with  reference  to  these 
trimmings. 

Also  the  Board  is  of  the  opinion  that  it  can  not  be  seriously  con- 
tended that  any  contractual  relation  existed  at  all  between  the  parties 
upon  which  the  claimants  can  assert  their  claim  here.  All  of  the 
testimony,  all  of  the  correspondence,  and  all  of  the  papers  in  the 
record  seem  to  show  conclusively  that  the  minds  of  the  parties  never 
met  upon  the  items  which  were  to  go  into  the  contract.  The  recom- 
mendation sent  by  the  quartermaster's  office  at  New  York  for  ap- 
proval mentions  some  things  like  the  number  of  garments,  the  price, 
the  place  of  delivery,  and  the  amount  of  production  per  w^eek,  but  up 
to  the  very  last  negotiations  on  the  subject  the  claimants  were  clamor- 
ing to  have  other  things  put  into  the  contract,  and  negotiations  were 
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going  back  and  forth  with  reference  to  these  things  up  to  the  time 
of  the  armistice,  and  there  is  nothing  in  the  record  to  show  that  even 
if  an  award  of  a  contract  had  finally  been  made  the  claimants  would 
have  accepted  it  except  on  the  terms  of  including  their  trimmings 
and  the  amount  to  be  produced  per  week  and  the  date  when  the  con- 
tract should  begin  and  end.  It  is  pretty  clear  that  most  of  the  essen- 
tial elements  of  a  contract— which  is  nothing  more  or  less  than  the 
meetings  of  the  minds  of  the  parties — did  not  exist  at  all  in  this  case. 
It  is  true  that  the  officers  of  the  quartermaster's  department  at  New 
York  showed  the  claimants  every  courtesy,  gave  them  the  benefit  of 
their  opinions  upon  what  might  be  expected  to  take  place,  and  in 
every  way  assisted  the  claimants  to  such  understanding  of  the  situa- 
tion as  they  were  able  to  do,  and  forwarded  in  every  way  that  they 
could  the  claimants'  application  for  another  contract.  And  this  may 
be  said  notwithstanding  the  contractors  were  behind  with  their  de- 
liveries and  were  furnishing  goods  which  were  not  satisfactory  to  the 
Government  in  many  respects,  but  at  one  time  with  the  admonition 
that  unless  better  goods  were  furnished  on  the  contract  then  being 
performed  the  officer  would  withdraw  his  recommendation  for  the 
new  contract.  The  fact  that  he  could  withdraw  his  recommendation, 
or  that  he  could  tell  the  claimants  that  it  would  be  withdrawn,  shows 
conclusively  that  the  Government's  agents  in  the  quartermaster's 
department  at  New  York  had  not  bound  the  Government  to  any  con- 
tract whatever.  A  contract  when  made  can  not  be  withdrawn;  it 
can  only  be  broken. 

2.  The  Board  having  found  that  there  is  no  contract  upon  which 
the  claimants  are  entitled  to  an  award  for  damages  of  any  sort,  the 
whole  question  might  be  left  at  this  point  and  the  decision  be  rested 
upon  that  fact.  But  when  claimants  present  to  this  Board  for  an 
allowance  a  claim  for  $168,345.91  as  damages  upon  a  contract  upon 
which,  if  performed,  the  claimants  would  only  get  $324,000,  the 
claimants'  claim  being  more  than  52  per  cent  of  the  entire  considera- 
tion, it  is  calculated,  to  say  the  least,  to  arrest  attention.  The 
claimants'  claim  is  based  upon  five  different  items  (Findings  of  Fact 
3),  the  second  and  fifth  of  which  had  already  been  disposed  of  in 
this  decision.  Item  1  of  their  claim,  $115,071.36,  is  for  machinery 
which  they  purchased  from  the  beginning  of  their  contracts  in  1917 
and  running  over  a  period  of  nearly  two  years,  and  the  amount 
claimed  covers  all  the  amounts  paid  out  by  the  claimants  all  of  the 
time  down  to  the  conclusion  of  their  thirteenth  contract  near  the  end 
of  December,  1918.  This  machinery  was  not  bought  with  reference 
to  the  proposed  contract,  nor  was  it  ever  used  with  reference  to  the 
proposed  contract,  nor  could  it  have  been,  because  deliveries  on  that 
contract  were  not  to  begin  until  in  January,  1919.    The  evidence  is 
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sufficiently  satisfactory  that  in  the  absence  of  any  negotiations  with 
reference  to  the  proposed  contract  the  claimants  would  in  the  course 
of  their  business,  expecting,  as  they  were,  to  do  Government  work  so 
long  as  the  war  lasted,  have  equipped  themselves  precisely  as  they  did. 

With  reference  to  the  other  two  items,  3  and  4  (Finding  of  Fact  3), 
it  may  simply  be  said  that  claimants  had  become  fully  aware  at  or 
about  the  1st  of  January  that  their  plant  would  be  no  longer  needed, 
and  it  is  perfectly  apparent  that  the  expense  on  account  of  the  two 
items  in  question,  the  third  item  being  for  insurance  and  the  fourth 
item  being  for  payments  to  their  help  for  the  whole  month  of  Decem- 
ber, 1918,  and  January,  1919,  were  both  needed  up  to  the  end  of 
December,  1918,  or  near  the  end  of  December,  when  the  claimants 
were  closing  up  their  thirteenth  contract.  It  is  sufficiently  evident 
that  these  items  would  have  been  ordinary  items  of  expense  if  they 
were  required  at  all  up  to  within  a  day  or  two  of  the  1st  of  January, 
1919,  at  which  time  the  claimants  had  concluded  no  other  contracts 
were  forthcoming. 

We  hold  then — 

(a)  That  there  was  no  contract  upon  which  the  claim  could  be 
based; 

(6)  That  independent  of  any  such  contract  there  was  no  loss  to 
the  claimants  on  account  of  their  expectation  that  one  might  be 
awarded. 

The  claim  has  no  merit,  and  must  be  denied. 

DISPOSITION. 

I 

The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  Diggs  concurring. 


Case  No.  696. 

In  re  CLADC  OF  THE  HIGH  HOOK  KHITTING  CO. 

1.  IHFOHICAL  AGHEEXSHT. — The  claimant  was  engaged  in  the  mannfaotnre 
of  woolen  underwear  for  the  Government  and  did  not  have  BullLcient 
work  to  keep  its  labor  constantly  employed.  In  order  to  keep  labor  em- 
ployed and  available  for  its  woolen  contracts,  an  authorized  Government 
agent  ordered  from  time  to  time  132,477  balbriggan  undershirts  at  60 
cents  each,  which  were  in  addition  to  former  contract.  This  constituted 
an  agreement  with  the  act  of  Xarch  2,  1919,  and  claimant  is  entitled  to 
reimbursement. 

8.  AHTICIPATmG  CONTBACT. — Where  the  claimant  purchased  wool  in  ex- 
cess of  the  amount  required  to  ilnish  his  existing  contracts,  and  also 
additional  machinery,  but  falls  to  establish  any  order,  request  or  agree- 
ment on  the  part  of  the  Government,  he  merely  took  a  business  risk 
and  is  not  entitled  to  recover. 

3.  FACILITIES — FAILTTHE  OF  FHOOF. — The  claimant  testified  in  substance 

that  he  was  requested  by  duly  authorized  Government  agents  to  pur- 
chase certain  machinery,  and  that  he  was  assured  of  future  contracts; 
while  the  agent  denied  that  he  had  requested  the  purchase  of  ma- 
chinery, but  merely  advised  it,  and  denied  any  assurances  as  to  future 
contracts.  This  was  a  failure  of  proof  and  no  agreement  was  estab- 
lished. 

4.  CLAHC  AHD  DECISION.— Claim  under  the  act  of  Xarch  2,  1919,  for  wool 

and  machinery  In  the  sum  of  |182,897.23,  and  finished  cotton  garments 
in  sum  of  179,486.20.  Held,  claimant  entitled  to  recover  on  second  item 
and  other  dismissed. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  for  $261,883.43. 

The  claim  consists  of  two  separate  items,  one  relating  to  an  alleged 
o'rder  for  woolen  undergarments  and  the  other  to  an  order  for  cotton 
balbriggan  undershirts. 

The  amount  claimed  under  the  former  item  is  approximately  $182,- 
397.23.  The  amount  claimed  under  the  latter  is  approximately 
$79,486.20. 

As  the  claims  in  respect  of  these  two  items  are  based  upon  entirely 
different  sets  of  facts,  they  will  be  considered  separately  and  referred 
to,  for  convenience,  as  the  woolen  item  and  the  cotton  item,  respect- 
ively. 
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FINDINGS  AND  DECISION. 

I. 

Woolen  item, — Prior  to  April  6,  1917,  claimant  had  been  engageif 
for  a  number  of  years  in  the  manufacture  of  fleece-lined  under- 
wear for  civilian  trade.  It  had  never  made  any  woolen  goods.  Its 
factory  is  and  was  located  at  Philmont,  Columbia  County,  N.  Y. 
Philmont  is  a  station  on  the  Harlem  division  of  the  New  York  Cen- 
tral Railroad,  about  10  miles  from  the  intersection  of  that  line  with 
the  Boston  &  Albany  Railroad  at  Chatham,  N.  Y.  Claimant's  factory 
has  no  private  siding. 

II. 

Lincoln  Cromwell  was  from  April,  1917,  to  February  1,  1918^ 
chairman  of  the  Knit  Goods  Committee  of  the  Council  of  National 
Defense.  From  about  February  8,  1918,  until  about  the  middle  of 
November,  1918,  he  was  chief  of  the  Knit  Goods  Branch,  Purchase, 
Storage  and  TraflSc  Division  of  the  War  Department,  and  was  also 
chief  of  the  Knit  Goods  Branch  of  the  War  Industries  Board  until 
about  the  end  of  December,  1918.  While  not  oflBcially  designated  as  a 
contracting  oflScer  he  negotiated  or  approved  all  purchases  of  knit 
goods  for  the  Army  and  his  recommendations  were  invariably  ac- 
cepted. 

III. 

On  or  about  May  29,  1917,  Mr.  A.  Frey  on  behalf  of  the  Knit 
Goods  Committee  of  the  Council  of  National  Defense  sent  a  circular 
letter  to  underwear  manufacturers,  including  claimant,  inclosing 
specifications  for  woolen  underwear  required  by  the  Government 
and  requesting  samples  to  be  submitted  with  prices,  quantity,  and 
proposed  deliveries. 

Under  date  of  June  8,  1917,  Mr.  Cromwell  wrote  to  Frank  B. 
Harder,  president  of  claimant,  inquiring  whether  his  mill  was  not  in 
a  position  to  make  woolen  underwear  of  a  specified  character.  Nego- 
tiations were  had  between  the  claimant  and  Mr.  Cromwell  with 
the  result  that  the  following  contracts  were  negotiated  and  duly 
executed : 

July  13, 1917, 100,000  worsted  and  cotton  garments,  at  $1.55  each. 

July  13, 1917, 100,000  wool  spun  yam  garments,  at  $1.40  each. 

July  23, 1917,  525,000  garments,  at  $1.35  each. 

Contract  No.  960,  760,000  garments,  at  $1.35  each. 

November  28, 1917,  No.  260-N,  2,600,000  garments— 1,625,000  draw- 
ers and  975,000  shirts — was  negotiated. 

The  last-mentioned  contract  which  is  in  form,  but  proxy  signed, 
was  dated  December  4, 1917.    The  price  under  this  contract  was  fixed 
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at  $1.74  per  garment  for  the^  first  one-third  only,  the  contract  con- 
taining a  provision  for  revision  of  prices  for  the  second  and  third 
one-thirds  at  or  about  the  completion  of  deliveries  of  the  first  and 
second  thirds,  respectively,  such  revision  being  based  upon  the  cost  of 
wool  at  tiie  time  of  such  revision.  By  subsequent  revisions  the  price 
was  increased  to  $1,765,  $1,835,  $1,885,  and  $1.90  per  garment,  and 
the  time  for  the  last  deliveries  eitended  to  December  28,  1918. 

IV. 

All  of  said  contracts,  with  the  exception  of  No.  260-N,  were  fully 
performed  by  claimant.  A  notification  was  received  by  claimant 
on  or  about  November  27,  1918,  to  cease  work  under  the  last-men- 
tioned contract,  but  claimant  was  subsequently  allowed  to  complete 
such  garments  as  were  in  proce^  of  manufacture.  All  the  woolen 
garments  manufactured  by  it  have  been  delivered  and  paid  for. 

V. 

William  H.  Stalker,  from  about  May  1,  1918,  to  some  date  in  the 
latter  part  of  November  of  that  year,  was  a  buyer  of  woolen  under- 
wear in  the  Knit  Goods  Branch  of  the  Purchase,  Storage  and  Traf- 
fic Division  of  the  War  Department.  At  some  date  in  May,  1918, 
and  again  on  August  20  or  21, 1918,  Philip  M.  Harder,  vice  president 
and  treasurer  of  claimant,  had  conferences  with  Mr.  Stalker.  At  the 
interview  in  May  some  criticism  of  claimant's  goods  appears  to  have 
been  made  by  Mr.  Stalker,  upon  the  ground  of  a  lack  of  softness, 
at  which  Mr.  Harder  expressed  a  willingness  to  purchase  and  install 
the  necessary  machinery,  if  assurances  of  future  contracts  were  given. 
Mr.  Harder's  account  of  this  conversation  is  that  Stalker  said  that 
there  was  no  doubt  of  large  additional  requirements,  that  Mr.  Harder 
would  be  safe  in  going  ahead,  and  that  he  (Stalker)  would  secure 
priority  certificates  for  the  machinery,  if  necessary.  The  machine 
was  purchased  and  installed,  a  priority  order  having  been  issued. 

At  the  conference  on  August  20  or  21,  1918,  the  subject  of  future 
contracts  was  discussed.  Mr.  Philip  M.  Harder  stated  that  he  told 
Mr.  Stalker  he  was  not  seeking  contracts,  but  would  accept  one  on 
terms  similar  to  those  of  No.  260-N.  According  to  Mr.  Harder,  Mr. 
Stalker  said  that  contracts  would  thereafter  be  placed  on  competitive 
bidding,  with  the  purpose  of  confining  contracts  to  manufacturers 
of  character  and  standing,  such  as  claimant,  and  of  eliminating  cer- 
tain undesirable  classes  ^f  merchandise,  the  result  being  that  claim- 
ant's facilities  would  be  required  to  at  least  the  extent  of  their  present 
production  for  a  long  while  after  the  completion  of  the  contract  upon 
which  claimant  was  then  working  (No.  260-N) . 
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Mr.  Philip  M.  Harder  further  testified  that  he  was  very  glad  to 
have  that  information  as  it  enabled  him  to  make  plans  for  the 
l^roduction  of  wool  underwear  for  the  Army,  but  that  for  reasons 
assigned  he  did  not  think  that  claimant  would  be  interested  in  any 
competitive  bidding.  Whereupon,  as  he  testified,  Mr.  Stalker  inti- 
mated that  it  might  be  better  for  claimant  to  enter  as  a  competitive 
bidder  than  have  its  plant  commandeered.  This  witness  also  testi- 
fied that- Mr.  Cromwell  in  a  conversation  previous  to  the  date  last 
mentioned  had  intimated  the  possibility  of  commandeering  claim- 
ant's plant. 

VI. 

On  or  about  August  26,  1918,  Mr.  Philip  M.  Harder  went  to  the 
office  of  the  United  States  Wool  Administrator  at  Boston,  Mass., 
and  after  some  negotiations  bought  2,100  or  2,200  bags  of  wool 
(160  pounds  to  the  bag).  At  that  date,  according  to  claimant's 
testimony,  about  700,000  garments  were  yet  to  be  manufactured 
under  contract  No.  260-N,  which  would  have  required  about  400,000 
pounds  of  wool.  Claimant  had  about  600  bags  or  80,000  pounds 
on  hand  at  the  time  of  this  purchase.  Claimant  also  made  purchases 
of  sateen,  worsted  yarn,  black  tops,  and  burlap.  When  it  ceased 
production  under  contract  260-N  it  had  on  hand  the  following: 

148,078  pounds  of  white  wool, 

11,197^  pounds  of  black  tops, 

23,077  pounds  of  burlap, 
and  certain  sateens  and  merino  yarns  in  addition  to  further  quan- 
tities of  the  last  two  articles  for  which  it  had  entered  into  com- 
mitments. 

In  view  of  the  conclusion  reached  as  to  this  item  it  is  unnecessary 
to  enter  into  a  discussion  of  the  quantities,  prices,  or  amounts 
claimed  to  have  been  lost  by  claimant  in  respect  of  these  materials. 

VII. 

Mr.  Stalker,  in  his  testimony,  denied  categorically  that  he  had  ever 
requested  Mr.  Harder  to  install  a  machine  for  softening  the  fabric 
of  the  garments  produced  by  claimant's  mill,  but  stated  that  upon  Mr. 
Harder's  making  the  suggestion  he  advised  his  doing  so.  He  further 
testified  that  early  in  July,  1918,  he  warned  Mr.  Harder  that  the 
Government  requirements  would  be  much  lessened ;  that  it  would  not 
be  advisable  for  the  latter  to  expect  the  Government  to  take  his 
entire  production,  and  that  he  had  better  plan  to  divert  a  part  of  his 
production  to  his  regular  business  of  cotton  fleece-lined  underwear; 
that  upon  Mr.  Harder's  asking  if  he  could  expect  additional  business, 
he  assured  him  that  he  might,  but  that  the  Government  was  now  in 
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a  position  to  select  the  manufacturers  with  whom  it  might  place 
orders  for  underwear,  and  that  some  manufacturers  whose  goods  had 
proved  unsatisfactory  and  certain  types  of  underwear  would  be 
eliminated.  Mr.  Stalker  denied  that  he  ever  discussed  contracts  with 
Mr.  Harder  or  that  he  had  at  any  time  suggested  commandeering 
the  product  of  claimant's  mill  or  of  any  other  mill.  Mr.  Cromwell 
also  denied  that  the  question  of  commandeering  claimant's  mill  was 
ever  discussed  or  suggested  by  him  in  any  conversation,  with  either 
of  the  Harders. 

VIII. 

The  evidence  shows  that  in  August,  1918,  the  Government  con- 
trolled the  supply  of  wool,  and  that  it  would  have  been  impossible 
for  Mr.  Harder  to  have  secured  any  wool  from  the  Wool  Adminis- 
trator except  upon  a  request  from  the  Knit  Goods  Branch  giving 
the  number  of  the  contract  upon  which  the  wool  was  to  be  used. 
Mr.  Phillip  M.  Harder  admitted  that  he  was  required  at  the  Boston 
office  to  present  a  paper  of  some  kind  showing  the  purpose  for  which 
the  wool  was  required,  with  the  number  of  his  contract,  and  that  the 
only  contract  that  claimant  had  at  the  time  was  260-N.  He  also 
admitted  that  he  had  some  difficulty  about  securing  the  quantity  of 
wool  he  wanted  upon  this  contract.  The  paper  filed  by  claimant  can 
not  be  found,  but  the  form  used  has  been  submitted  by  claimant's 
attorney  (Wool  Top  and  Yam  Form  No.  1,  C.  &  E.  Division)  and 
specifically  calls  for  contract  number  and  date. 

IX. 

It  is  doubtful  whether,  accepting  claimant's  account  of  the  state- 
ments alleged  to  have  been  made  by  Mr.  Stalker,  such  statements 
would  have  been  sufficient  to  establish  an  agreement  within  the  mean- 
ing of  the  act  of  March  2,  1919.  But  we  have  Mr.  Stalker's  denial 
that  he  ever  made  any  such  statements  as  those  upon  which  the  claim- 
ant asserts  that  it  relied,  and  the  additional  fact  that  the  wool  was 
clearly  purchased  for  contract  260-N.  The  Board  therefore  must 
arrive  at  the  conclusion  that  claimant  has  failed  to  establish  any  such 
agreement  for  the  manufacture  of  additional  woolen  underwear  as 
the  Secretary  of  War  is  authorized  to  recognize  and  adjust. 

The  Government  witnesses  all  spoke  in  the  highest  terms  of  the 
character  of  claimant's  officers,  the  quality  of  its  work,  and  the  spirit 
of  patriotism  and  service  that  characterized  its  attitude  throughout. 
Nevertheless,  the  Board  is  obliged  to  find  that  in  purchasing  the 
quantity  of  wool  and  other  materials  for  the  manufacture  of  woolen 
underwear  which  it  did,  claimant  either  acted  upon  an  erroneous 
impression  or  construction  of  whatever  Mr.  Stalker  said,  deliberatelj 
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assumed  the  risk  of  the  continuance  of  the  war  and  the  probability 
of  securing  future  contracts,  or  miscalculated  the  amount  of  material 
required  for  the  performance  of  its  existing  arrangement  with  the 
Government.  In  connection  with  the  last,  Mr.  Philip  M.  Harder 
admitted  that  he  had  not  figured  very  carefully  upon  the  absolute 
requirements  for  the  completion  of  260-N,  in  the  expectation  that 
further  contracts  would  be  received  upon  which  any  surplus  material 
would  be  applied. 

X. 

Cotton  item, — Frank  M.  Burgher  was  from  April,  1917,  until  De- 
cember 1918,  a  member  of  the  Knit  Goods  Committee  of  the  Council 
of  National  Defense,  specializing  in  cotton  underwear.  From  Janu- 
ary 20,  1918,  until  December  15,  1918,  he  was  cotton  underwear 
buyer  for  the  Quartermaster  Corps,  United  States  Army. 

XI. 

A  portion  of  claimant's  plant  consisted  of  knitting  machines  and 
finishing  rooms  not  required  or  available  for  the  production  of 
woolen  garments.  Labor  conditions  at  Philmont  were  not  satisfac- 
tory, and  it  was  agreed  by  claimant  and  Mr.  Burgher  that  it  was  ad- 
visable to  have  a  surplus  or  reservoir  of  labor  at  claimant's  plant  in 
order  that  no  interruption  in  the  performance  of  its  woolen  contracts 
might  result  from  a  deficiency  of  workmen.  Accordingly,  in  order 
to  enable  claimant  to  utilize  its  cotton  knitting  and  finishing  ma- 
chinery and  maintain  a  surplus  force  of  operatives,  who  might  be 
diverted  to  the  woolen  contracts  should  necessity  arise,  Mr.  Burgher 
at  various  times  between  July  3  and  August  6,  1918,  authorized  and 
directed  claimant  to  manufacture  an  aggregate  of  132,477  cotton  bal- 
briggan  undershirts,  which  number  was  supplementary  and  addi- 
tional to  orders  theretofore  placed  with  claimant  for  119,200  of  such 
shirts,  which  had  previous  to  the  earlier  of  said  dates  been  con- 
tracted for  and  which  were  shortly  thereafter  completed  and  de- 
livered.   The  agreed  price  for  said  shirts  was  60  cents  each. 

XII. 

On  or  about  September  6, 1918,  claimant  received  instructions  from 
Mr.  Burgher  to  cease  production  upon  these  cotton  balbriggan  under- 
shirts, wliich  claimant  did,  merely  completing  such  garments  as  were 
in  process  of  manufacture.  Claimant  therefore  had  on  hand  on 
November  12, 1918,  and  still  had  at  the  date  of  hearing,  132,477  of  such 
balbriggan  undershirts  ready  for  delivery  and  acceptance  by  the 
Government. 
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XIII. 

The  Board  finds  that  there  was  an  agreement  between  the  United 
States  of  America,  acting  through  Frank  H.  Burgher,  and  claimant 
for  the  manufacture  and  delivery  of  132,477  cotton  balbriggan  under- 
shirts at  60  cents  each. 

DISPOSITION. 

I.  As  to  the  woolen  claim  above  discussed,  the  Board  will  enter  the 
usual  final  order,  denying  relief. 

II.  As  to  the  cotton  claim^  the  Board  will  prepare  and  execute  a 
document  setting  forth  the  nature,  terms,  and  conditions  of  agree- 
ment and  certificate  C,  and  transmit  the  same  to  Claims  Board,  Direc- 
tor of  Purchase,  for  appropriate  action  and  payment 

Col.  Delafield  and  Mr.  Hamilton  concurring. 


Case  No.  2471. 

In  re  CLAIH  OF  NEFTTTNE  XETEE  CO. 

1.  EZTEA  COMPENSATIOir  TO  EXFLOYEES. — ^Where  the  termination  clause 

of  a  contract  provided  for  the  reimbursement  of  costs  In  accordance 
with  the  pamphlet  entitled  "  Definition  of  Cost  Pertaining  to  Contracts," 
issued  by.  the  Chief  of  Ordnance  June  27,  1917,  the  contractor  is  en- 
titled to  reimbursement  for  extra  compensation  paid  its  employees  in 
order  to  keep  them  until  completion  of  the  contract.  Such  extra  com- 
pensation may  be  considered  as  coming  under  cost  of  direct  labor,  fac- 
tory overhead  expense,  and  administrative  and  general  expense,  all  of 
which  are  proper  elements  of  cost  under  the  pamphlet. 

2.  SAME. — Even  if  such  extra  compensation  is  not  considered  a  proper  item  of 

cost,  claimant  is  entitled  to  reimbursement  because  the  termination 
clause  also  provides  that  the  United  States  shall  protect  the  contractor 
on  all  obligations  incurred  necessarily  and  solely  for  the  performance 
of  the  contract  of  which  the  contractor  can  not  otherwise  be  relieved* 
8.  CLAIM  AKB  DECISION. — Appeal  under  General  Order  103  from  decision  of 
the  Ordnance  Claims  Board  disallowing  a  claim  for  reimbursement  of 
extra  compensation  paid  employees.  This  claim  arises  under  a  formally 
executed  contract  for  the  manufacture  of  fuzes.  Held,  claimant  entitled 
to  be  reimbursed  for  such  items  as  it  has  paid  or  obligated  itself  to  pay. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACI. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims  Board 
on  a  claim  for  $20,608.09,  an  item  of  cost  of  manufacture  under  a 
formal  contract  terminated  in  the  interest  of  the  Government. 

2.  The  claimant's  contract  was  for  the  manufacture  of  2,000,000 
Mark  V  nondelay  point  detonating  fuzes,  at  55  cents  each,  P-12761- 
3160-A,  dated  July  29, 1918. 

3.  Some  time  prior  to  the  contract  on  which  this  claim  is  based 
claimant  had  a  contract  for  the  manufacture  of  1,000,000  fuzes  of 
the  same  kind.  When  it  began  to  manufacture  under  the  first  con- 
tract some  of  the  skilled  mechanics  and  superintendents  in  its  fac- 
tory asked  for  increased  compensation.  They  were  receiving  offers  of 
employment  elsewhere,  sometimes  at  double  the  compensation  claim- 
ant was  paying  them.  Believing  that  the  regular  wages  were  insuffi- 
cient to  hold  its  employees,  claimant  arranged  with  a  considerable 
number  of  them,  some  engaged  in  direct  labor  and  others  in  superin- 
tendence and  management,  that  if  tbey  would  stay  until  the  com- 
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pletion  of  the  contract  then  pending,  the  claimant  would  pay  them 
certain  additional  compensation,  the  amount  to  be  paid  each  being 
definitely  fixed.  When  the  contract  was  completed  this  extra  com- 
pensation was  paid  as  agreed. 

4.  Claimant  was  then  advised  that  it  would  be  given  a  contract  for 
an  additional  million  fuses.  It  told  its  men  that  the  same  basis  of 
payment  would  be  followed  out  in  general  for  work  on  the  second 
contract  as  on  the  first.  Afterwards,  when  the  formal  contract  was 
made  on  which  this  claim  was  based,  the  Government  decided  that 
instead  of  making  the  new  contract  for  1,000,000  fuses,  it  should  be 
for  2,000,000 ;  whereupon  the  claimant  agreed  with  its  employees  to 
pay  them  the  same  additional  compensation  for  the  third  million 
fuses  as  they  had  received  for  the  first  million  and  would  be  entitled 
to  receive  for  the  second.  - 

5.  Under  the  agreement,  the  payment  of  extra  compensation  was 
in  no  way  dependent  upon  the  contractor's  profits.  It  was  an  absolute 
obligation  so  far  as  the  claimant  was  concerned,  and  in  the  case  of 
each  employee  was  dependent  only  upon  his  remaining  until  the  com- 
pletion of  the  contract. 

6.  The  manufacturing  of  the  fuses  was  conducted  in  a  separate 
plant,  and  all  of  the  men  to  whom  compensation  was  agreed  to  be 
paid  spent  practically  their  entire  time  on  work  under  the  contract 
for  fuses.  The  extra  compensation  was  promised  for  work  on  this 
contract  only.  • 

7.  Article  XIV  of  the  contract  provides  that  the  Chief  of  Ordnance 
may  at  any  time  notify  the  contractor  that  any  part  or  parts  of  the 
articles  to  be  manufactured  then  remaining  undelivered  shall  not  be 
manufactured  or  delivered.  In  the  event  of  such  termination  the 
United  States  shall  pay  the  contract  price  for  such  articles  as  may 
be  satisfactorily  completed  and  delivered  within  30  days  after  the 
notice,  and  shall  also  pay,  among  other  things,  all  costs  shown  by  the 
contractor  to  have  been  theretofore  necessarily  incurred  in  the  per- 
formance of  the  contract  and  remaining  unpaid,  and  shall  protect 
the  contractor  on  all  obligations  incurred  necessarily  and  solely  for 
the  performance  of  the  contract  of  which  the  contractor  can  not 
otherwise  be  relieved. 

8.  Article  X-c  provides  that  costs  under  Artticle  XIV  shall  be 
determined  in  accordance  with  the  pamphlet  entitled,  "  Definition  of 
*  Cost '  Pertaining  to  Contracts,"  issued  by  the  Office  of  the  Chief  of 
Ordnance,  dated  June  27, 1917. 

9.  The  services  of  the  special  employees  who  were  promised  extra 
compensation  were  practically  completed  at  the  time  of  the  suspen- 
sion of  the  contract.  In  any  event,  the  contractor  was  under  obliga- 
tion to  pay  them,  and  has  since  paid  most  of  them  the  stipulated  sum* 
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10.  When  notice  was  given  to  the  claimant  of  the  termination  of 
the  contract,  it  would  have  been  able  within  30  days  to  complete  and 
deliver  the  remainder  of  the  2,000,000  fuzes,  in  which  event  it  would 
have  been  entitled  to  the  full  contract  price.  Mr.  Blanchard,  the 
claimant's  manager,  testified  that  had  it  elected  to  finish  the  contract, 
it  could  have  done  so  within  30  days,  that  the  cost  would  have  been 
from  $130,000  to  $140,000,  and  that  the  claimant  would  have  received 
therefor  from  $200,000  to  $250,000. 

11.  Kepresentatives  of  the  Government  told  the  claimant  that  the 
operation  of  completing  the  fuzes  would  be  a  waste  of  labor  and  of 
no  value  to  the  Government.  Accordingly,  claimant  suspended  work 
immediately  and  proceeded  to  an  adjustment  with  the  Government 
on  the  usual  basis.  All  the  items  claimed  except  the  one  here  in  ques- 
tion have  been  settled  with  claimant.         *  , 

12.  At  the  time  of  the  suspension  of  the  contract  there  remained 
only  34.65  per  cent  to  be  performed,  and  the  claim  is  for  34.65  per 
cent  of  the  entire  extra  compensation  agreed  to  be  paid  to  claimant's 
employees  under  the  contract. 

DECISION. 

1.  The  question  for  the  decision  of  this  Board  is  whether  the  items 

claimed  are  covered  W  claimant's  contract;  that  is  to  say,  whether 

they  should  be  classecT as  either  costs  under  the  "  Definition  of  '  cost ' 
pertaining  to  contracts"  or  "Obligations  incurred  necessarily  and 

solely  for  the  performance  of  the  contract  of  which  the  contractor 

can  not  be  otherwise  relieved." 

2.  The  pamphlet  entitled  "Definition  of  'Cost'  Pertaining  to 
Contracts,"  which  is  a  part  of  claimant's  contract,  divides  the  term 
*'  cost "  into  four  elements,  three  of  which  are : 

(1)  "  T?ie  cost  of  all  direct  labor  paid  for  by  the  contractor  and 
shown  as  part  of  the  production  of  the  articles  contracted  for." 

(3)  "  Pro  rata  share  of  factory  overhead  expense  applicable  to  and 
necessary  in  connection  with  the  manufacture  of  the  article  con- 
tracted for." 

(4)  "  Pro  rata  share  of  administrative  and  general  expenses  appli- 
cable to  and  necessary  m  connection  with  the  manufacture  of  the 
articles  contracted  for." 

3.  Some  of  the  employees  to  whom  the  extra  compensation  was 
paid  did  direct  labor  on  the  articles  contracted  for;  others  were 
superintendents  and  foremen  whose  wages  are  referred  to  in  the 
pamphlet  in  question  as  factory  overhead  expenses.  The  amount 
paid  for  the  services  of  Mr.  Blanchard,  engineer  and  manager  of  the 
plant,  is  perhaps  partly  administrative  and  general  expense  and 
partly  factory  superintendence.    All  of  the  items  appear  to  come 
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ilirectly  under  one  of  these  three  heads,  and,  therefore,  to  be  cost  of 
production. 

4.  It  seems  olear  that  the  items  in  controversy,  if  not  included  in 
the  cost  of  production  are  ^^  obligations  incurred  necessarily  and  solely 
for  the  performance  of  the  contract,"  and  that  the  contractor  can  not 
otherwise  be  relieved  of  them.  It  follows  that  the  claimant  should 
be  reimbursed  for  such  of  these  items  as  it  had  paid  or  obligated 
itself  to  pay. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision  to 
the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Price  concurring. 


Case  No.  2125. 

In  re  CLAHC  OF  TWIN  CITY  FOBGE  &  FOTJNDBY  CO. 

1.  SETTLEUENT  OF  FOBXAL  CONTBACT. — Where  a  formally  executed  con- 

tract made  after  November  12,  1918,  has  not  been  breached  but  merely 
suspended,  the  Secretary  of  War  has  power  to  settle  a  claim  thereunder. 

2,  CLAIK  AND  DECISION. — Claim  under  General  Order  108  based  upon  a  form- 

ally executed  contract  for  axle  forg^ings.  The  purchase  orders  were 
within  Comp.  Stats.  6854  and  the  rules  and  regulations' established  by 
the  Chief  of  Ordnance  in  such  case  and  were  executed  in  the  manner 
prescribed  by  law. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

• 

This  is  a  claim  jBled  under  General  Order  103,  and  filed  here  at 
the  suggestion  of  the  commanding  officer  of  the  Eock  Island  Arsenal, 
that  officer  having  entered  into  a  duly  executed  contract  with  the 
claimant. 

Compensation  is  sought  in  the  sum  of  $1,746.99  for  work,  labor, 
and  material  and  commitments  performed,  acquired,  and  incurred 
by  the  claimant  company  in  the  performance  of  the  said  contracts, 
which  contracts  were  suspended  at  the  request  of  the  commanding 
officer  of  the  said  Kock  Island  Arsenal. 

FINDING  OF  FACTS. 

On  January  21,  1919,  the  commanding  officer  and  the  claimant 
entered  into  an  agreement,  evidenced  by  Purchase  Order  No.  7265  of 
that  date,  for  52  axle  forgings  at  $54  each,  totaling  $2,808. 

On  January  28,  1919,  the  same  officer  entered  into  an  agreement 
with  the  claimant,  evidenced  by  Purchase  Order  No.  7383  issued 
on  that  date,  for  12  axle  forgings  at  $35  each,  totaling  $420. 

Delivery  of  these  articles  was  to  be  within  60  days,  and  the  pur- 
chase orders  were  within  the  rules  and  regulations  established  by 
the  Chief  of  Ordnance  in  such  case  and  were  executed  in  the  manner 
prescribed  by  law. 
194 
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On  April  19, 1919,  the  commanding  officer  wrote  the  claimant  com- 
pany as  follows : 

[R.  I.  A.  Purchase  Order  No.  7265.] 

4-19-19. 

Twin  Cmr  Forge  &  Foundry  Co., 

StUlwateVj  Minnesota. 

Gentlemen:  Your  attention  is  again  directed  to  our  purchase 
order  No.  7265,  covering  forgings  of  forged  steel  "  B ''  for  3"  gun 
carriage. 

Due  to  cancellation  of  the  order  on  which  the  axle  forgings  were 
to  be  applied,  this  arsenal  requests  that  if  possible  you  cancel  all 
material  not  in  transit,  and  advise  just  how  far  forgings  are  in  the 
process  of  manufacture. 

Your  prompt  compliance  with  the  above  will  be  greatly  appreci- 
ated. 

Respectfully, 

Harry  B.  Jordan, 
Colonel^  Ordnance  Dept.  U,  8.  A.^  Com/manding, 

By  John  Burke, 

Material  Section  Chief, 

This  letter  constituted  an  invitation  to  suspend  performance  ol 
contract  with  a  view  to  settlement  by  negotiation. 

On  April  25  the  claimant  company  replied,  stating  that  it  had  had 
this  order  "  held  up,"  and  proceeded,  "  we  will  have  the  exact  status 
of  the  forgings  which  have  been  completed  and  the  material  in 
transit  checked  up  and  will  advise  you  at  an  early  date." 

Then  followed  correspondence,  constituting  negotiations  for  set- 
tlement for  the  articles  completed,  articles  in  process,  raw  material, 
etc.  The  claimant  company  later  filed  claims  setting  out  in  detail 
the  amount  claimed  for  each  item,  which  account  was  checked  and 
found  correct  by  representatives  of  the  Ordnance  District  Claims 
Board  at  Chicago. 

An  offer  of  salvage  was  made  by  the  claimant  in  the  sum  of  $0.04 
per  pound  for  the  unworked  materials  and  undelivered  articles  made 
under  the  orders. 

The  Chicago  District  Claims  Board  recommended  that  the  claim 
as  audited  be  recommended  for  payment  in  the  sum  of  $1,746.99, 
and  that  the  contractor's  offer  of  salvage  at  $0.04  per  pound  be 
accepted. 

It  appears  by  inference  that  the  performance  of  the  purchase 
order  for  the  12  axle  arm  forgings  at  $35  each,  dated  January  28, 
L919,  was  suspended  about  April  15, 1919. 

DECISION. 

No  reason  appears  why  this  claim  should  not  be  settled  under 
Supply  Circular  111  in  the  usual  manner.    There  has  been  as  yet 
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no  breach  by  the  contractor  or  by  the  United  States.  The  Secre- 
tary of  War  has  power  still  to  settle  the  obligations  incurred  by  the 
United  States  under  these  purchase  orders, 

DISPOSITION. 

The  papers  herein  will  be  transmitted  to  the  Ordnance  Claims 
Board  for  further  proceedings  pursuant  to  Supply  Circular  111. 
Col.  Delafield  and  Mr.  Baggarly  concurring. 


Case  No.  2317. 

In  re  CLAIH  OF  C.  W.  OAKES. 

1.  ATTTHOBITT. — Where  tlie  claimant  through  the  assistance  of  the  county 

afirent  of  the  Agricultural  Department  for  Brevard  County,  Fla.,  secured 
by  purchase  from  the  Baker  Castor  Oil  Co.  of  Kew  Tork,  a  certain  quantity 
of  castor  beans  for  planting  purposes,  and  where  a  failure  of  crop  resulted 
because  of  the  character  of  the  seed  so  purchased,  the  United  States 
OoTcmment  is  under  no  obligation,  under  the  act  of  Xarch  2,  1919,  to 
reimburse  the  claimant  for  his  loss  thereby  sustained,  as  the  agent 
through  whom  the  purchase  was  made  was  not  acting  under  the  direc- 
tion, authority  or  instruction  of  the  Secretary  of  War  or  of  the  Presi* 
dent  of  the  United  States. 

2.  CLAHC  and  decision. — This  claim  for  $96  arises  under  the  act  of  Xarch 

2,  1919  a%d  is  presented  upon  the  theory  that  the  United  States  Oovem- 
ment  is  obligated  to  reimburse  claimant  for  loss  sustained  in  failure  of 
a  castor  bean  crop  occasioned  by  planting  defectiye  seed.  Held,  claim* 
ant  is  not  entitled  to  the  relief  sought. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING   or   FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $96,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States.  This  claim  grows  out  of  the  following  facts  and 
circumstances  : 

1.  In  the  late  winter  or  early  spring  of  1918,  the  petitioner,  through 
the  assistance  of  Mr.  J.  S.  Rainey,  who  was  the  county  agent  of 
the  Agriculture  Department  for  Brevard  County,  Fla.,  secured  by 
purchase  from  the  Baker  Castor  Oil  Co.,  of  New  York,  a  certain 
quantity  of  castor-oil  seed  beans.  The  petitioner  planted  these  seed 
beans  upon  4^  acres  of  land  for  the  purpose  of  producing  a  crop 
in  the  season  of  1918.  The  crop  was  practically  a  total  failure,  and 
this  failure,  it  is  alleged,  was  due  to  the  character  of  the  seed  beans, 
and  the  claim  here  presented  is,  in  its  nature,  a  claim  for  losses 
sustained  in  the  purchase  of  beans  and  the  planting  of  the  crop. 

DECISION. 

1.  The  theory  upon  which  a  great  many  castor-bean  planters  in 
the  season  of  1918  were  allowed  recovery  against  the  Government 
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was  that  the  seed  beans  were  sold  to  them  by  the  Government  of  the 
United  States  for  a  known  and  intended  purpose  and  that,  in  such 
circumstances,  there  was  an  implied  warranty  in  the  sale  of  the  seeds 
that  the  same  were  suitable  for  the  known  and  intended  purpose. 
This  doctrine  was  laid  down  in  the  case  of  V.  W.  Helm,  heretofore 
decided  by  the  Board  of  Contract  Adjustment.  In  this  case  there 
was  no  sale  of  seeds  by  the  Government  for  a  known  and  intended 
purpose.  The  seeds  were  not  sold  by  the  Government  but  by  the 
Baker  Castor  Oil  Co.  Mr.  Kainey  secured  them  from  the  Baker 
Castor  Oil  Co.  for  the  petitioner,  and  in  doing  so,  rather  than  being 
an  agent  for  the  Government  in  the  sale  of  them,  he  was  the  agent 
of  the  petitioner  in  the  purchase  of  them.  Mr.  Eainey  was  an  em- 
ployee of  the  Agriculture  Department.  It  is  not  shown  that  he  had 
any  connection  with  the  War  Department  in  such  a  way  as  to  make 
him  an  agent  of  the  Secretary  of  War  in  the  making  of  an  agree- 
ment within  the  purview  of  .the  act  of  March  2,  1919,  and  there  is 
nothing  to  indicate  that,  even  if  the  seeds  had  been  sold  by  the  Gov- 
ernment, the  Government  knew  the  purpose  for  which  they  were 
intended  to  be  used.  There  is  no  theory  upon  which  the  petitioner's 
claim  may  be  sustained  against  the  Government,  and  all  relief  asked 
for  in  this  case  must  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board,  and  a  copy 
of  this  decision  will  be  furnished  the  Claims  Board,  Air  Service, 
for  its  information. 

Col.  Delafield  and  Maj.  Farr  concurring. 


Case  No.  1779. 

In  re  CLAIX  OF  PPATJ  XAHTTFACTTrBIHO  CO. 

1.  EZPEHSE  IV  AVTZCIFATIOH  OF  COHTBACT. — ^Wliere  a  nuutufacturer  hai 
practioally  completed  the  manuf aoture  of  parts  necessary  to  1111  previoiis 
orders  and  contemplates  disbanding  its  force  of  workmen  specially 
skilled  in  mannfactnring  certain  of  such  parts,  but  retains  its  force  and 
incnrs  expense  in  purchasing  and  manufacturing  additional  materials 
on  the  advice  of  a  duly  authorized  agent  of  the  Ooyemment  that  the 
manufacturer  should  take  a  chance  and  keep  its  organisation  intaot,  at 
additional  orders  would  soon  be  issued,  which  orders  are  not  thereafter 
issued,  there  is  no  agreement  within  the  act  of  Xarch  2,  1919,  and  the 
manufacturer  is  not  entitled  to  reimbursement  for  the  expense  incurred 
in  anticipation  of  such  additional  orders. 

S.  XDEISBICTIOH. — ^In  order  to  give  this  Board  Jurisdiction  under  the  act  of 
March  2,  1919,  of  a  claim  based  on  an  executory  informal  agreement, 
such  alleged  agreement  must  have  mutuality,  It  must  be  based  upon 
a  consideration,  its  terms  must  be  4®Ai^tc^y  fixed,  and  it  must  have  a 
beginning  and  ending,  or  some  provision  from  which  such  terms  can 
be  inferred,  and  it  must  be  established  that  there  have  been  expendi- 
tures made,  obligations  incurred,  or  that  there  has  been  partial  per- 
formance. 

3.  CLAIX  AHD  DBCISION.— Claim  for  $22,704.70  under  act  of  Xarch  2,  1919, 
for  expense  incurred  in  the  purchase  of  materials  for  plane  tables. 
Held,  no  agreement  within  the  meaning  of  said  act. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division,  Supply  Circular  No.  17,  1919,  for  $22,704.70,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

This  claim  comes  to  us  from  the  Ordnance  Claims  Board  for  the 
purpose  of  ascertaining  whether  or  not  the  claimant  and  the  Gov- 
ernment entered  into  the  contract  upon  which  the  claim  is  filed. 

The  claimant,  a  corporation,  contends  that  it  entered  into  a  verbal 
agreement  and  arrangement  with  Capt.  L.  V.  Shepherd,  an  officer 
acting  under  the  authority,  direction,  or  instruction  of  the  Secretary 
of  War,  on  or  about  the  15th  day  of  October,  1918,  whereby  the 
claimant  was  to  furnish  the  Ordnance  Department  of  the  United 
States  Army  with  6,440  plane  tables  complete  at  $32  each,  or  a  total 
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of  $206,080 ;  and  that  on  the  faith  of  said  agreement,  and  in  accord- 
ance with  its  terms,  it — 

Purchased  materials  amounting  to  the  sum  of $12,  Oj2.  6S 

Made  commitments  in  the  sura  of 9,914.88 

Procured  manufacturing  facilities,  special 734. 14 

Total 22, 704.  70 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  It  appears  that  on  May  23,  1918,  the  claimant,  Pfau  Manu- 
facturing Co.,  a  corporation,  entered  into  a  written  proxy-signed 
contract  with  Col.  Samuel  McRoberts,  Ordnance  Department,  Na- 
tional Army,  Contracting  Officer,  Lieut.  Col.  Charles  N.  Black, 
National  Army,  for  the  manufacture  and  delivery  to  the  Gov- 
ernment of  1,728  plane  tables  at  the  fixed  price  of  $29.25  each, 
or  a  total  of  $50,544.  The  contract  was  subsequently  amended  to 
cover  cost  of  package,  which  is  not  important  here.  The  deliveries 
under  the  contract  were  to  begin  June  15,  1918,  and  end  September 
1,  1918.  A  schedule  of  deliveries  found  in  the  files  shows  that  as 
a  matter  of  fact  deliveries  began  on  October  14,  1918,  and  continued 
up  to  December  11, 1918. 

2.  While  this  contract  was.  in  process  of  performance  and  on 
or  about  October  15,  1918,  the  claimant  alleges  that  it  entered  into 
the  contract  upon  which  the  claim  here  is  based.  The  contract,  if 
there  was  one,  rested  wholly  in  parol  and  there  were  no  writings 
evidencing  it.  The  case  was  heard  on  January  9,  1920,  a  large 
amount  of  evidence  was  taken,  and  the  case  was  adjourned  for  taking 
the  evidence  of  Capt.  L.  V.  Shepherd  in  Los  Angeles,  Calif.,  which 
was  taken  on  the  28th  day  of  January,  1920,  on  behalf  of  the 
claimant. 

At  the  hearing  on  January  9,  1920,  Mr.  Charles  Pfau,  president 
of  the  Pfau  Manufacturing  Co.,  was  in  attendance  and  was  sworn 
as  a  witness  on  behalf  of  the  claimant.  His  testimony  tending  to 
establish  the  contract  was  to  the  effect  that  in  the  latter  part  of 
September  or  the  fore  part  of  October,  1918,  he  had  a  meeting  with 
Capt.  L.  V.  Shepherd  at  Washington,  and  told  him  that  unless  the 
claimant  received  additional  business  it  would  have  to  let  its  people 
go.  and  that  Capt.  Shepherd  told  him  he  should  not  do  that,  that 
he  should  keep  his  people  on,  that  there  was  another  order  of  some 
kind  coming  through,  and  that  if  he,  Pfau,  would  call  back  in  a  few 
days  he  would  give  a  little  evidence  on  it  as  to  how  many  it  would 
be.  That  Capt.  Shepherd  first  stated  that  it  would  be  10,000  and 
something  and  he*finally  brought  it  down  to  6,440.    There  was  a 
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cloth  bag  that  was  to  be  used  in  connection  with  this  thing  that  he 
oould  not  get  the  material  for^  and  it  was  a  question  of  the  kind  of 
bag  that  was  going  to  be  used  in  connection  with  it  that  was  to  be 
settled  while  we  were  manufacturing  these  things.  During  that  time 
Capt.  Shepherd  got  sick  and  tlie  armistice  came  along  and  they  never 
received  the  order,  but  they  were  told  to  go  ahead. 
On  being  interrogated  as  to  the  precise  time,  Mr.  Pf au  stated : 

"  It  was  around  September  or  October,  and  Mr.  Horton  was  there 
at  one  time  and  Mr.  Mickey  and  myself,  and  we  asked  him  how  is 
the  order  coming  along  for  plane  tables  and  he  stated  it  was  in  the 
same  condition.    The  price  was  not  fixed." 

Mr.  Pfau  was  particularly  urged  to  fix  the  time,  but  never  testified 
to  any  time  nearer  than  September  or  October,  1918. 

He  also  states  that  Capt.  Shepherd  said  to  him  either  in  this  con- 
versation or  some  time  later: 

"  You  can  just  keep  on  and  continue  making  these  things,  and  we 
will  get  an  order  for  you  just  as  quickly  as  we  possibly  can.' 

But  at  the  same  time  told  him  that  the  prices  were  not  fixed  and  that 
the  Government  would  have  to  go  over  it  again  and  find  out  whether 
it  was  correct. 

This  is  the  substance  of  all  of  the  testimony  given  by  Mr.  Pfau 
tending  to  establish  the  contract  in  question,  though  the  testimony 
upon  his  being  interrogated  was  stated  several  times  in  the  record 
and  in  somewhat  different  language,  but  in  effect  precisely  the  same 
as  that  given  above. 

Mr.  Kobert  K.  Mickey,  who  was  representing  the  claimant  in 
Washington,  was  also  called  as  a  witness  for  the  claimant  on  the 
hearing,  and  testified  that  he  could  not  identify  the  exact  date  of  the 
conversation  with  Capt.  Shepherd,  but  that  he  was  present,  and  that 
it  was  in  the  latter  part  of  September  and  not  later  than  the  first 
week  in  October  when  he  and  Mr.  Pfau  called  on  Capt.  Shepherd  at 
his  office  at  Sixth  and  B  Streets,  and  that  Mr.  Pfau  stated  to  Capt. 
Shepherd: 

"That  the  second  contract  for  plane  tables  was  practically  com- 
pleted so  far  as  the  parts  were  concerned    *     *    *." 

(Note. — Deliveries  were  not  completed  until  Dec.  11, 1918.) 

He  further  stated  that  that  would  necessitate  disintegrating  their 
crew  which  had  been  especially  trained  for  making  plane  tables. 

**  Capt.  Shepherd  said  that  that  would  not  do ;  there  was  another 
order  about  to  be  released,  and  that  it  would  only  be  a  question  of  a 
week  or  so  that  a  substantial  order  would  be  ready  to  be  placed, 
which  would  naturally  have  to  be  put  through  in  regular  course, 
and  that  our  company,  having  made  such  excellent  progress  with 
the  two  orders  they  had,  they  would  be  given  preference  on  the  order 
if  that  were  possible,  and  that  under  no  circumstances  should  this 
force  be  allowed  to  break  up    •    •    *." 
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And,  in  effect,  testified  that  there  was  some  trouble  in  the  canvas 
used  in. the  former  plane  tables,  and  that  the  kind  of  canvas  to  be 
used  was  3'^et  to  be  settled  upon,  and  that  the  question  for  the  carrying 
baj^s  was  not  settled  until  after  the  armistice. 

This  is  the  substance  of  Mr.  Mickey's  testimony,  as  shown  by  the 
transcript  of  the  evidence.  It  is  believed  that  there  is  nothing  in  the 
evidence  to  change  it  in  such  manner  that  it  could  be  construed  more 
strongly  in  favor  of  the  claimant,  though  he  states  substantially  the 
same  things  in  varied  language  several  times  as  occurring  at  different 
conversations  but  could  not  give  a  date  to  any  of  them. 

8.  Capt.  L.  V.  Shepherd,  who  was  the  Government  officer  with 
whom  the  claimant  alleges  that  the  contract  was  made,  furnished  the 
Government  different  statements  from  time  to  time,  which  are  found 
in  the  files,  and  he  also  testified  by  depositions  taken  in  Los  Angeles, 
Calif.,  on  the  28th  and  29th  of  January,  1920.  Capt.  Shepherd  was  a 
synijiathotic  witness  for  the  claimant,  and  his  own  conclusion  was 
that  he  had  no  doubt  that  if  the  armistice  had  not  come  along  a 
contract  would  have  been  issued  to  the  claimant  for  an  additional 
number  of  plane  tables.  But  while  this  is  so,  he  does  not  testify  to 
having  given  the  claimant  a  contract,  but  his  testimony  negatives 
any  such  contract  or  order  or  promise  of  a  contract  having  been 
given. 

First  indorsement  on  a  letter  from  Capt.  Shepherd  to  the  office  of 
the  Ordnance  district  chief.  Small  Arms  Section,  Cincimiati,  Ohio, 
dated  December  12, 1918,  states  as  follows: 

"  1.  The  within  memorandum!,  to  which  was  attached  letter  from 
the  Pfau  Mfg.  Company,  has  been  carefully  noted.  Also  since  this 
matter  was  taken  up  with  you  by  wire  Mr.  Pfau  was  in  Washington 
and  called  in  reference  thereto. 

"  2.  An  order  for  an  additional  quantity  of  plane  tables  was  dis- 
cussed with  the  Pfau  people  and  they  were  told  we  did  not  think  it 
wise  to  have  them  break  up  their  organization  for  the  manufacture  of 
this  article.  However,  no  specific  authorization  was  given  them  to 
proceed  and  they  evidently  went  ahead  with  the  hope  that  they 
would  be  given  the  order. 

"3.  The  quantity  mentioned  by  them  is  correct,  but  there  was 
some  question  as  to  the  quality  of  duck  to  be  used  for  the  carrving 
case,  as  well  as  question  of  price.  As  a  matter  of  fact  the  Pfau  Com- 
pany did  no  quote  a  price  definitely  and  the  whole  proposition  was 
held  in  abeyance.  As  far  as  records  here  show  no  order  has  been 
placed  with  them." 

And  his  testimony  as  taken  by  deposition  in  California  is,  in  effect, 
corroborative. 

4.  Maj.  Bernard  Whittaker,  who  was  at  the  time  of  the  transac- 
tions complained  of  a  production  officer,  testified  that  he  was  present 
and  heard  the  conversation  upon  which  the  claimant  bases  its  claim. 
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He  testified  that  the  deliveries  under  the  written  contract  of  May  23, 
1918,  then  being  performed,  began  during  the  week  ending  October 
19,  1918,  and  did  not  end  until  the  week  ending  December  14,  1918; 
with  reference  to  tlie  supposed  contract  he  testified  as  follows : 

"Maj.  Whittaker.  Mr.  Pfau  stated  that  he  was  running  out  on 
his  machine  operations  making  parts.  Capt.  Shepherd  stated  that 
he  expected  there  would  be  more  plane  taoles;  in  fact  I  think  the 
subject  of  bids  was  mentioned  then  *  *  ♦  although  I  am  not 
positive  as  to  that.  For  some  reason  Capt.  Shepherd  was  not  able 
to  make  an  award  of  plane  tables  at  that  time.  There  was  consider- 
able conversation  between  Mr.  Pfau  and  Capt.  Shepherd  as  to  when 
he  would  give  an  order  for  plane  tables.  Capt.  Shepherd  said  he 
could  not  give  a  definite  order  at  that  time.  Mr.  Pfau  asked  him 
what  he  should  do,  should  he  let  his  organization  go,  men  that  he 
had  trained  for  that  work,  and  Capt.  Shepherd  said  '  that  if  he  were 
in  his  place  he  would  not  let  them  go  but  he  would  take  a  manu- 
facturer's chance  and  retain  those  men.' " 

He  also  testified  in  substance  that  he  was  present  at  another  con- 
versation between  Mr.  Pfau,  Mr.  Mickey,  and  Capt.  Shepherd,  at 
which  D.  C.  Horton,  also  of  the  Ordnance  Department,  was  present, 
after  the  armistice,  at  which  Mr.  Pfau  and  Mr.  Mickey  were  con- 
tending that  Capt.  Shepherd  had  given  them  an  order,  but  that  Capt. 
Shepherd  had  denied  that  he  had  done  so.  Capt.  Shepherd  in  his 
testimony  also  testifies  that  what  he  did  say  to  Mr.  Pfau  and  Mr. 
Mickey  was  that  in  their  place  he  would  not  let  the  men  go  but 
would  take  a  manufacturer's  chance. 

D.  C.  Horton,  connected  with  the  Ordnance  Department,  Small 
Arms  Division,  was  also  in  attendance  and  sworn  as  a  witness  for 
the  Government,  and  testified  that  he  was  present  at  a  conversation 
which  the  whole  testimony  identifies  as  being  the  same  conversation 
upon  which  the  claimant  relies  as  establishing  a  contract.  Mr.  Hor- 
ton s  statement  of  the  conversation  is  as  follows : 

"Capt.  Shepherd  stated  positively  that  he  could  not  give  them 
an  order,  '  that  he  had  no  requirements,  and  in  addition  to  that  we 
have  recently  received  orders  from  the  Chief  of  the  Procurement 
Division  that  negotiators  should  discontinue  the  former  practice  of 
placing  positive  orders.'  It  was  about  the  15th  of  September,  I 
think,  that  that  order  came  up  from  the  Chief  of  the  Procurement 
Division,  ordering  all  negotiators  to  qualify  their  orders  to  manu- 
facturers, and  always  to  state  that  any  informal  order  or  any  letter 
written  with  reference  to  an  order  should  state  that  the  oraer  was 
subject  to  the  approval  of  the  Board  of  Review.  That  Mr.  Pfau  then 
asked,  'Well,  what  are  we  going  to  do  about  this?  We  want  more 
plane  tables.'  Capt.  Shepherd  said,  '  Yes ;  I  think  we  will  want 
more  plane  tables.  I  think  there  is  no  doubt  that  the  requirements 
will  come  through  for  more  plane  tables  but  I  can  not  give  you  an 
order  on  that.  I  have  not  got  the  requirements  and  until  I  get  the 
requirements  I  have  not  the  authority  to  order  any  plane  tables 
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whatever.  If  I  did  have  the  requirements  all  I  could  do  would  be  to 
ffive  you  a  conditional  order.'  Mr.  Pf au  then  pressed  upon  him  what 
he  should  do.  Should  he  disintegrate  his  force.  Capt.  Shepherd 
then  put  the  matter  to  him  in  this  light :  He  said, '  Well,  it  seems  to 
me  that  if  I  were  in  your  place  and  had  a  going  organization  manu- 
facturing an  article  which  I  was  as  fairly  certain  to  get  additional 
orders  on  as  you  are,  I  would  take  a  manufacturer's  <;hance  and  keep 
my  organization  together  as  you  would  stand  to  lose  less  than  should 
we  give  you  a  conditional  order  for  plane  tables.'  I  think  that  is 
almost  exactly  the  way  he  expressed  it." 

And  as  late  as  November  16, 1918.  the  Pfau  Manufacturing  Co.,  in 
a  letter  in  regard  to  some  other  subject,  wrote  as  a  conclusion  to  the 
letter : 

"  In  the  meantime  if  anything  can  be  done  on  the  plane-table  mat- 
ter so  as  to  bring  it  to  a  head,  it  will  be  greatly  appreciated." 

Showing  that  no  conclusion  at  any  rate  had  been  arrived  at  up  to 
that  time. 

If  there  was  any  contract  dated  October  15,  1918,  upon  which  the 
claimant  is  claiming,  or  at  any  time  near  that  date,  it  is  implied 
in  the  above  conversations,  and  they  are  the  only  conversations  and 
the  only  transactions  from  which  an  implied  contract  can  be  inferred. 

It  nowhere  appears  either  in  the  statement  of  claim,  the  papers 
furnished  by  the  claimant  for  the  files,  or  in  the  testimony,  what  was 
the  nature  of  the  materials,  when  they  were  bought,  or  why;  nor  do 
any  reasons  appear  why  the  investments  and  commitments  should 
have  been  made  on  account  of  this  supposed  contract  while  the  other 
contract  was  still  in  process  of  performance  and  not  completed  until 
two  months  thereafter. 

DECISIONS. 

1.  In  order  to  find  for  the  claimant  in  this  case  it  would  be  neces- 
sary for  the  Board  to  extract  from  the  above  conversations  an  agree- 
ment, express  or  implied,  not  executed  according  to  law,  entered  into 
in  good  faith  prior  to  November  12,  1918,  and  that  such  agreement 
had  been  performed  in  whole  or  in  part,  or  expenditures  had  been 
made  or  obligations  incurred  upon  the  faith  of  it.  This  Board,  under 
the  act  of  March  2, 1919,  has  jurisdiction  to  act  only  upon  such  agree- 
ments. The  conversations  set  out  in  the  Findings  of  Fact  are  the 
only  evidence  that  such  agreement  was  entered  into.  What  consti- 
tutes a  contract  or  agreement  is  well  understood.  It  must  have  mutu- 
ality ;  it  must  have  consideration ;  it  must  be  binding  upon  both  par- 
ties ;  its  terms  must  be  definite  and  certain ;  and  it  must  have  a  be- 
ginning and  an  ending,  or  some  provisions  from  which  terms  can  be 
inferred.  This  particularly  with  reference  to  an  executory  contract, 
which  this  one  must  have  been,  if,  inded,  there  was  any  contract 
at  nil. 
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The  evidence  given  in  the  case  and  all  of  the  papers  furnished  by 
the  claimant  fall  far  short  of  constituting  a  contract  of  any  sort. 
There  was  no  time  when  it  should  begin;  there  was  no  time  when  it 
should  end ;  the  numbers  of  plane  tables  to  be  made  were  not  settled 
upon  at  the  time  of  the  alleged  contract,  though  the  amount  of  the 
requirements  were  found  after  the  alleged  conversations  and  at  some 
later  conversations  to  be  about  6,440.  There  was  no  price  fixed,  the 
kinds  of  the  materials  to  go  into  the  contract  were  not  determined 
upon,  and,  as  it  is  aptly  said  by  Capt.  Shepherd, "  the  whole  proposi- 
tion was  held  in  abeyance." 

The  Board  could  not  find  that  there  was  a  contract  in  this  case  if  it 
relied  wholly  upon  the  testimony  of  the  claimant  and  did  not  in  any 
way  take  into  consideration  the  testimony  for  the  Government.  The 
testimony  of  the  claimant's  witnesses  and  that  of  the  witnesses  for 
the  Government  negative  there  being  any  contract  at  all,  and  prove 
conclusively  that  there  was  none. 

2.  In  order  to  find  for  the  claimant,  even  if  we  could  be  brought 
to  the  conclusion  that  there  was  a  contract,  we  should  have  to  find 
that  there  were  expenditures  or  commitments,  or  that  the  contract 
was  partially  or  wholly  performed  before  the  signing  of  the  armistice. 
The  claimant  in  presenting  its  case  did  not  make  any  itemized 
account  of  any  of  its  expenditures  or  commitments,  nor  did  it  give 
any  dates  when  they  were  made,  nor  any  evidence  of  the  necessity 
for  them,  nor  whether  they  were  to  be  included  in  the  price  to  be 
fixed  at  all ;  though  in  stating  its  claim  in  the  first  instance  it  states 
the  price  of  the  plane  tables  was  to  be  $32  each.  It  does  not  support 
that  statement  by  any  evidence  of  its  own,  and,  in  fact,  the  claimant's 
evidence,  as  well  as  that  for  the  Government,  shows  that  no  price  was 
ever  fixed  at  all. 

It  is  as  much  an  element  of  the  jurisdiction  of  the  Board  that  the 
required  facts  as  to  expenditures,  commitments,  or  part  performance 
of  the  contract  should  appear  as  that  there  should  be  a  contract  at  all. 
These  might  be  supplied  by  additional  evidence,  but  inasmuch  as  it 
appears  conclusively  that  there  was  no  contract,  it  is  unnecessary. 
The  Board  finding  no  contract,  the  claim  must  be  disallowed. 

DISPOSITION. 

The  claim   is  disallowed.     The   Ordnance  Department   Claims 
Board  should  be  notified  as  requested  by  it. 
Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 


Case  No.  2094. 

In  re  CLAIK  OF  B.  G.  COLLINS,  JB. 

1.  BEKTALS  BJSBJKQ  SUSPENSION. — A  formal  contract  provided  that  the  con- 

tractor should  be  paid  stipulated  rentals  for  equipment  and  machinery 
owned  or  rented  by  him  and  used  on  the  contract,  and  also  contained  a 
clause  authorizing:  the  Ooyemment  to  terminate  the  contract.  When 
work  under  the  contract  was  suspended  in  January,  but  the  contract 
was  not  formally  terminated  until  Xay,  the  contractor  is  entitled  to 
equipment  rentals  for  the  period  of  suspension. 

2.  CONDITIONAL  AOBEEXENT. — When  the  work  was  suspended  in  January, 

the  contractor  agreed  to  leave  certain  equipment  on  the  ground  without 
charge  for  rentals,  provided  the  work  was  resumed  later  and  he  was 
permitted  to  complete  the  contract;  but  as  the  contract  was  not  carried 
out  and  was  terminated,  the  contractor  is  entitled  to  the  rentals  as  pro- 
vided in  the  original  contract. 
8.  claim:  and  DECISION. — Claim  under  formal  contract  for  rentals  for 
equipment  on  cost  plus  contract  in  the  sum  of  $5,988.  Held,  claimant 
entitled  to  recover. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts :. 

1.  This  is  an  appeal  from  a  decision  of  the  Chief  of  the  Con- 
struction Division  under  date  of  July  9,  1919,  disallowing  claimant's 
claim  for  $5,988,  claimed  as  rental,  at  an  agreed  rate,  for  equipment 
I>rovided  by  the  claimant  for  use  in  performance  of  his  contract. 

2.  The  claimant  had  a  legally  executed  contract  with  Brig.  Gen, 
R.  C.  Marshall,  Jr.,  United  States  Army,  Chief  of  the  Construction 
Division,  for  the  construction  of  a  road  approximately  5.4  miles 
in  length,  from  Lee  Hall,  Va.,  to  Yorktown,  Va.,  in  connection  with 
Naval  Base  No.  2,  to  Morrison  Koads,  Va.,  the  contract  containing, 
among  other  provisions  with  respect  to  compensation,  the  following : 

"  (c)  Rental  actually  paid  by  the  Contractor,  at  rates  not  to  ex- 
ceed those  mentioned  in  the  schedule  of  rental  rates  hereto  attached, 
for  construction  plant  in  sound  and  workable  condition,  such  as  . 
pumps,  derricks,  concrete  mixers,  boilers,  clamshell  or  other  buckets, 
electric  motors,  electric  drills,  electric  hammers,  electric  hoists,  steam 
shovels,  locomotive  cranes,  power  saws,  engineers'  levels  and  tran- 
sits, and  such  other  equipment  as  may  be  necessary  for  the  proper 
and  economical  prosecution  of  the  work." 

206 


DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT.  207 

3.  On  January  8,  1919,  operations  under  this  contract  were  sus- 
pended and  negotiations  were  entered  into  between  the  claimant 
and  the  (Jovernment  engineers  in  charge  of  the  work,  with  re- 
spect to  the  future  personnel  of  the  camp  and  the  disposition  of  the 
equipment  then  on  the  ground  and  that  had  previously  been  pro- 
vided by  the  contractor. 

4.  In  dealing  with  the  matter  of  equipment,  it  was  considered  by 
ihe  parties  in  three  groups — one  group  being  referred  to  as  the 
"Cohen  equipment,"  which  had  been  rented  by  the  claimant  from 
a  contractor  by  the  name  of  Cohen ;  another  group  was  that  owned 
by  the  Diamond  Equipment  Co.  and  the  claimant — or  at  least  con- 
trolled by  the  claimant;  and  another  group  was  known  as  the 
''  Lakewood  equipment."  This  last  group  need  not  be  further  con- 
sidered, as  no  claim  is  made  for  the  rental  of  this  equipment. 

5.  At  the  very  opening  of  the  conference  it  was  agreed  that  the 
Cohen  equipment  should  be  promptly  returned  to  the  owner  and  the 
accrued  rental  paid  up  to  the  time  of  its  shipment,  which  was  after- 
wards done. 

6.  With  respect  to  the  Diamond  equipment,  the  claimant  testified 
as  follows: 

"Captain  Easterly  said:  'Well,  now,  w-hat  about  this  equipment 
belonging  to  the  Diamond  Equipment  Co.  ? '  I  said :  '  Before  I  an 
swer  that  (juestion  I  Avant  to  know  if  the  work  is  goinj;  to  start  up 
again  in  the  spring,  or  is  it  going  to  be  abandoned? '  He  said :  '  The 
work  is  going  to  start  up  in  the  spring  just  as  soon  as  the  weather  is 
settled  and  will  permit  work  to  be  starled.'  I  said:  'Tn  that  case  T 
will  just  leave  the  plant  right  here  on  the  ground  until  we  do  start 
up.'  Captain  says:  'Without  any  rental  being  paid? '  And  I  said: 
*  Yes;  without  any  rental  being  paid.'  The  Captain  said :  'All  right ; 
we  will  do  that.' ''     (See  pp.  18  and  19  of  the  Kecord.) 

The  testimony  of  Capt.  Harry  W.  Easterly  and  Capt.  AV.  W. 
Bracket,  both  of  whom  were  present  and  participated  in  the  confer- 
ence, has  l)een  taken  and  neither  of  these  officers  contradict  this  state- 
ment of  the  claimant,  except  that  during  the  conference  they  made  it 
clear  that  they  had  no  authority  to  speak  with  respect  to  the  resump- 
tion of  the  work  in  the  spring,  as  that  was  a  matter  that  rested 
entirely  with  their  superior  officers  in  Washington. 

7.  There  are  numerous  circumstances  developed  by  the  record 
which  establish  clearly  that  it  was  the  intention  of  the  Construction 
Division  to  proceed  with  the  construction  of  this  road  as  soon  as  the 
weather  conditions  improved.  The  claimant  has  testified  that  he 
asked  Capt.  Gordon  of  the  Construction  Division  in  Washington: 
"  Is  the  road  to  be  built,  and  is  it  to  shut  down  until  the  weather 
conditions  are  such  that  you  think  we  could  do  it  more  economi- 
cally ?  "  He  (Capt.  Gordon)  said :  "  That  is  all  it  is.  The  road  will 
begin  in  the  spring.    The  war  necessity  is  passed,  and  we  feel  that 
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while  the  road  is  necessary,  it  should  be  built  when  it  can  be  built 
most  economically." 

8.  In  the  conference  of  Januarj'^  8  it  was  agreed  that  a  skeleton 
organization  of  personnel  should  be  maintained.  Later,  certain  pipe, 
comprising  the  water-distribution  system  of  the  camp  and  belonging 
to  the  contractor,  Cohen,  was  purchased  and  retained  on  the  project. 
The  construction  of  a  pier  at  Yorktown  for  the  purpose  of  receiving 
material  was  carried  on  and  completed  during  the  suspension  period- 
It  was  not  until  Mav  7,  1919,  that  the  claimant  was  notified  bv  the 
Construction  Division  that  further  work  under  his  contract  would 
be  discontinued,  the  notice  being  in  part  in  the  following  language: 

"  Because  of  the  weather  and  labor  conditions  and  the  probability 
the  work  to  be  done  by  you  on  road  contract  could  not  be  carried  on 
with  any  degree  of  speed  for  some  time,  j^ou  were  notified  early  in 
January,  1919,  that  all  construction  work  should  be  suspended  await- 
ing more  favorable  conditions. 

''  It  now  seems  advisable  in  the  interest  of  the  Government  to  dis- 
continue anv  further  work  under  the  present  emergency  contract 
and  relet  this  work  on  a  lump-sum  contract.  It  is  now  understood 
that  the  cancelling  of  your  present  contract  is  agreeable  to  you  and 
that  you  will  be  paid  for  all  the  cost  of  the  work  up  to  and  including 
May  10,  1919,  in  accordanee  with  the  tertus  of  the  contract.  The 
Government  will  take  over  all  materials  purchased  by  you  for  this 
work  and  reimburse  you  therefor." 

9.  There  is  further  evidence  in  the  record  that  in  December,  1918, 
it  was  the  intention  of  the  Construction  Division  to  complete  this 
project,  as  on  December  13,  1918,  Hon.  Carville  D.  Benson,  Member 
of  Congress  from  Maryland,  addressed  a  letter  to  the  Secretary  of 
War,  stating  that  he  had  been  advised  there  was  a  possibility  of  this 
contract  being  cancelled  and  inquiring  whether  or  not  his  informa- 
tion was  correct.  This  letter  was  referred  to  the  Construction  Divi- 
sion, and  on  December  19,  1918,  the  following  reply  was  mailed  by 
the  Chief  of  the  Construction  Division  to  Mr.  Benson : 

"  Replying  to  your  letter  of  December  13th  addressed  to  the  Secre- 
tary of  tVar  on  the  above  subject,  vou  are  advised  that  the  contract 
for  road  between  Lee  Hall  and  Yorktown,  Va.,  will  not  be  cancelled." 

True,  this  was  previous  to  the  suspension  on  January  8,  but  when 
considered  in  connection  with  the  fact  that  on  January  8  work  on 
the  project  was  only  suspended  and  the  contract  was  not  cancelled, 
that  the  skeleton  organization  was  preserved,  and  that  work  of  a 
preliminary  nature  was  continued,  and  that  additional  camp  equip- 
ment was  purchased  by  the  Government,  it  leads  irresistibly  to  the 
conclusion  that  the  (Construction  Division  did  not  decide  to  dis©on- 
tinue  further  work  under  the  contract  of  the  claimant  until  about 
May  7,  1919. 
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DECISION. 

1 

1.  The  agreement  of  the  claimant  to  leave  his  equipment  on  the 
^ound  without  rental  was  on  the  condition  that  he  be  allowed  to 
proceed  with  his  contract  when  the  weather  conditions  changed  in 
the  spring,  and  that  condition  not  having  been  complied  with,  the 
•claimant  is  entitled  to  be  paid  rental  for  the  equipment  under  the 
provisions  of  paragraph  C  of  Article  II  and  of  Article  VIII  of 
his  contract. 

DISPOSmON. 

This  opinion  will  be  transmitted  to  the  Chief  of  the  Construction 
Division  for  further  action  on  his  part  in  conformity  therewith. 
Col.  Delafield  and  Mr.  Low  concurring. 


Case  No.  251. 

In  re  CLAIM  OF  AMERICAN  SASH  &  DOOK  CO. 

1.  MATEKIAL    SOLD    AT    PROFIT. — Even   if   there    was    a    contract,    where 

material  purchased  for  such  contract  is  sold  at  a  profit,  the  benefit 
would  accrue  to  the  Government,  subject  to  a  deduction  for  other  ex- 
penditures on  the  faith  of  the  agreement. 

2.  CLAIM  AND  DECISION. — Claimant  was  awarded  a  contract  for  1,000  air- 

plane propellers  and  alleges  that  an  additional  order  for  4,000  was 
promised.  Claimant  asks  $6,070.25  because  of  failure  to  receive  con- 
tract for  extra  4,000.  Held,  no  contract  shown  as  to  the  additional 
4,000  propellers  and  no  loss.  Government  is  under  no  obligation  to 
purchase  the  extra  26  propellers. 


Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage  and  Traffic  Di- 
A'ision  Supply  Circular  No.  17  by  the  American  Sash  &  Door  Co., 
Kansas  City,  Mo.,  for  damages  sustained  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  Gov- 
ernment, acting  through  Lieut.  Edward  L.  Ryerson  of  the  Air  Serv- 
ice, United  States  Army,  on  or  about  February  4, 1918,  amounting  to 
$2,145,  the  purchase  price  of  26  propellers,  and  $3,925.25,  to  reimburse 
the  claimant  for  various  expenditures  w^hich  may  be  classified  as 
overhead. 

2.  A  conference  was  held  on  February  4, 1918,  between  Lieut.  Ryer- 
son and  Mr.  Moss,  president  of  the  claimant  company,  during  which 
the  production  of  aeroplane  propellers  was  discussed.  Under  date 
of  February  16,  1918,  the  Signal  Corps  issued  Procurement  Order 
No.  20649  for  1,000  propellers  at  a  total  price  of  $82,500  to  the  claim- 
ant. On  the  margin  of  this  order  is  a  notation  "  Amended,  1-28-19, 
to  include  an  overshipment  of  one  (1)  proipeller,  making  a  new  total 
of  $82,582.50."  The  order  has  been  performed  and  payment  made 
for  all  material  delivered  to  and  accepted  by  the  United  States  there- 
under. 

3.  The  claimant  contends  that  at  the  conference  on  February  4^ 
1918,  Lieut.  Ryerson  stated  that  the  Government  would  immediately 
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give  it  an  order  for  1,000  propellers  and  would  determine  production 
costs  of  propellers  by  the  claimant  during  the  performance  of  that 
order.  It  is  asserted  that  Lieut.  Ryerson  further  stated  that  upon 
completion  of  the  manufacture  of  the  1,000  propellers  so  ordered  and 
of  the  cost  study,  an  additional  order  for  4,000  propellers  would  be- 
given  to  the  claimant. 

4.  Upon  the  faith  of  this  alleged  agreement,  the  claimant  states 
that  it  proceeded  to  purchase  and  install  facilities  and  to  purchase 
211,000  feet  of  quarter-oak  lumber  in  excess  of  the  amount  required 
for  the  performance  of  the  initial  order  for  1,000  propellers.  In  the 
performance  of  that  order  the  claimant  manufactured  1,026  propel- 
lers to  make  sure  that  there  would  be  1,000  acceptable  propellers  pro- 
duced. The  claimant  demands  that  the  Government  purchase  the 
extra  26  propellers. 

5.  All  of  the  propeller  stock  purchased  in  excess  of  the  amount 
required  for  the  manufacture  of  the  propellers  actually  produced 
has  been  sold  by  the  claimant  at  prices  considerably  in  excess  of  cost. 

DECISION. 

1.  It  is  clear  that  rather  than  having  suffered  a  loss,  the  claimant 
has  made  a  profit  on  the  purchase  of  the  lumber  from  which  it  ex- 
pected to  manufacture  propellers.  If  an  agreement  was  made  with 
the  Government  as  alleged,  then  this  lumber  was  handled  for  the 
account  of  the  Government,  and  the  profit  upon  its  sale,  would  accrue 
to  the  Government,  and  not  to  the  contractor,  subject,  however,  to  a 
deduction  to  reimburse  the  contractor  for  losses  actually  sustained 
by  it  because  of  other  moneys  expended  or  obligations  incurred  upon 
the  faith  of  the  agreement. 

2.  It  is  the  opinion  of  the  Board,  however,  that  no  agreement  was 
entered  into  bv  the  claimant  and  the  Government  other  than  that 
evidenced  by  Procurement  Order  No.  20649  for  the  production  of 
1,000  propellers. 

3.  Lieut.  Eyerson  stated  in  his  affidavit  dated  January  17,  1920,, 
that  he  promised  no  additional  order  to  the  claimant.  If  any  mis- 
understanding in  the  mind  of  the  claimant's  president  resulted  from 
the  conversation  of  February  4,  1918,  that  misunderstanding  was 
immediately  cleared.  Lieut.  Ryerson  wrote  to  the  claimant  on  March 
21, 1918,  stating :  "  It  is  impossible  to  make  any  promise  in  reference 
to  additional  orders."  The  claimant's  letters  on  all  subjects  indicate 
a  solicitous  attitude  and  desire  for  further  orders,  so  that  it  could 
utilize  all  of  the  material  stated  to  have  been  procured  for  the  per- 
fonnance  of  additional  orders. 
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4.  The  claimant's  letter  to  the  Bureau  of  Aircraft  Production, 
dated  October  21, 1918,  contains  the  statement :  '^  Begret  to  state  that 
we  have  no  Government  orders  on  our  books  for  overseas  ship- 
ment." 

5.  The  Government  is  under  no  obligation  to  purchase  the  26  pro- 
pellers manufactured  in  excess  of  the  1,000  ordered.  If  a  need  for 
these  propellers  now  exists,  their  purchase  may  be  the  subject  of  a 
new  arrangement  with  the  Air  Service. 

Col.  Delafield  and  Mr.  Hendon  concurring. 


Case  No.  674. 

Jh  re  CLAIM  OP  THE  WILLIAMSON  HEATER  CO. 

1.  STATSXEHT  OF  aOVEBHMEKT  HEEDS.— The  expression  of  opinion  by  a 
Oovernment  officer  as  to  the  fnture  requirements  of  the  Government, 
or  as  to  the  probability  of  claimant  receiying  an  order  in  the  future, 
does  not  authorise  the  expenditure  of  money,  or  the  Incurring  of  in- 
debtedness on  the  faith  thereof,  and  claimant  is  not  entitled  to  relief 
under  the  act  of  March  2,  1919. 

8.  FAILURE  OF  PROOF. — Where  the  claimant  testified  that  the  OoTcrnment 
agent  said  "You  go  home  and  build  a  thousand  of  these  415's  and  it 
will  not  be  long  until  the  formal  order  will  go  through  *' ;  and  the  Qot- 
emment  agent  denied  that  he  told  claimant  to  go  home  and  make  the 
furnaces,  or  ordered  1,000,  but  merely  told  him  he  would  probably  get 
an  order  for  a  thousand  furnaces;  there  was  a  failure  of  proof  and  no 
agreement  was  established  under  the  act  of  March  8,  1919. 

8.  JITRISDICTIOH. — Ho  relief  can  be  granted  under  the  act  of  March  8,  1919, 
on  a  claim  based  on  a  purchase  order  sent  to  or  receiyed  by  claimant 
subsequent  to  HoTcmber  15,  1918. 

4.  CLAIM  AHD  DECISIOH.— Claim  under  the  act  of  March  8,  1919,  for  |84,- 
088.81  for  furnaces  manufactured  under  alleged  oral  agreement.  Held, 
no  agreement  established  and  claim  dismissed. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  "A,"  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  Xo.  17,  1919,  for  $24,022.21,  by 
reason  of  ati  agreement  alleged  to  have  been  entered  into  on  or  about 
October  11,  1918,  between  the  claimant  and  the  United  States.  The 
petition  alleges  an  agreement  for  the  manufacture  of  1,000  No.  415 
all-cast  warm  air  furnaces,  grate  diameter  19^  inches,  at  $79  each, 
f.  o.  b.  Cincinnati,  terms  net  cash  30  days. 

2.  Mr.  Cash,  sales  manager  of  the  claimant  company,  having  been 
requested  to  furnish  quotations  on  furnaces,  accordingly  on  Octo- 
ber 11,  1918,  presented  written  quotations  to  Mr.  Blakeslee,  pur- 
chaser of  material  for  the  Construction  Division  of  the  Army  on 
six  types  of  furnaces,  including  claimant's  No.  415. 

3.  Mr.  Cash  testified  that  Mr.  Blakeslee  told  him  at  that  conversa- 
tion on  October  11  (p.  12) : 
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"  You  go  home  and  build  a  thousand  of  these  415's  and  it  will  not 
be  long  until  the  formal  order  will  go  through." 

4.  Mr.  Blakeslee  denied  that  he  ordered  1,000  furnaces  from  Mr. 
Cash  at  that  time  or  told  him  to  go  home  and  make  1,000,  but  he 
^aid  that  he  might  have  told  him  that  he  would  probably  get  an 
order  for  1,000  furnaces. 

5.  The  Construction  Division  of  the  Army  sent  to  claimant  a 
purchase  order  dated  November  8,  1918,  for  480  No.  416  furnaces. 
The  testimony  shows  and  the  claimant  concedes  in  its  brief  that 
this  purchase  order  was  not  received  by  claimant  until  on  or  about 
November  15,  1918. 

DECISION. 

1.  After  a  careful  consideration  of  all  of  the  evidence,  we  are  con- 
strained to  find  that  Mr.  Blakeslee  did  not  order  any  furnaces  from 
Mr.  Cash  on  or  about  October  11,  and  that  he  went  no  further  on 
that  occasion  than  to  indicate  to  Mr.  Cash  what  the  future  require- 
ments of  the  Government  probably  would  be  and  to  offer  his  own 
opinion  as  to  the  probability  of  the  claimant  receiving  an  order  for 
1,000  furnaces  when  contemplated  future  business  should  be  dis- 
tributed. We  think  that  if  claimant  began  to  manufacture  No.  415 
furnaces  at  once  after  the  conversation  of  October  11  it  took  a  busi- 
ness risk  in  so  doing. 

2.  No  relief  can  be  granted  on  the  purchase  order,  because  it  was 
neither  sent  to  nor  received  by  claimant  before  November  12,  1918. 

DISPOSITION. 

1.  A  final  order  will  be  entered  denying  the  relief  prayed  for. 
Col.  Delafield,  Mr.  Eaton,  and  Mr.  Williams  concurring. 


Case  No.  85. 

In  re  CLAIM  OF  WEST  WOOD  WORKING  CO. 

1.  CABRYINO  CHARGES. — Where  claimant  was  requested  by  the  Government 
to  purchase  a  large  quantity  of  mahogany  on  the  assurance  that  it 
would  receive  sufficient  contracts  for  airplane  propellers  to  consume  the 
mahogany  so  purchased,  there  is  an  agreement  within  the  meaning  of 
the  act  of  March  2,  1919,  under  which  claimant  is  entitled  to  reimburse- 
ment of  expenses  incurred  by  reason  thereof,  including  what  claimant 
calls  storage  but  is  really  a  carrsring  chflirge  for  the  use  of  space  in 
claimant's  plant. 

y.  SAME. — Although  claimant  agreed  on  April  2,  1919,  in  consideration  of  the 
Government's  buying  back  the  wood,  to  store  the  wood  for  60  days  from 
that  date  free  of  charge,  the  date  of  this  last  agreement  is  not  a  bar, 
because  of  the  act  of  March  2,  1919,  to  the  allowance  of  carrying  charges 
for  the  period  commencing  June  1,  1919,  because  on  the  expiration  of 
the  60  days  the  carrying  charges  again  became  payable  under  the  orig- 
inal agreement,  which  was  made  prior  to  November  12,  1918. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for 
13,097.07  based  upon  f»n  oral  agreement  relating  to  mahogany  lumber 
for  airplane  propellers.    Held,  claimant  is  entitled  to  relief. 

Mr.  Hnidekoper  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Cir^^ular  No.  17,  1919,  for  $8,097.07  (as  revised 
at  the  hearing),  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States. 

2.  On  or  about  February  11,  1918,  Mr.  Charles  L.  AVest,  president 
of  the  claimant  company,  had  an  interview  in  Washington  with 
Capt.  (then  Lieut.)  Edward  L.  Ryerson,  of  the  Propeller  Section, 
Plane  Production  Division,  Bureau  of  Aircraft  Production.  At 
this  interview  Capt.  Kyerson  asked  Mr.  West  what  mohogany  lum- 
t)er  the  claimant  company  had  on  hand,  and  Mr.  West  replied  that 
it  had  on  hand  or  in  transit  approximately  75,000  feet  of  mahogany 
lumber  which  it  had  purchased  in  the  usual  course  of  business  for 
oj)€ration  of  its  factories.  It  appears  that  shortly  prior  to  this  time 
the  Government  had  taken  over  the  total  supply  of  mahogany  in 
the  country,  and  that  lumber  could  then  only  be  obtained  by  orders 
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through  the  Government.  At  the  conference  of  February  11  Capt. 
Ryerson  asked  that  the  claimant  company  purchase  through  the 
Government  100,000  to  200,000  feet  of  mahogany  or  walnut  lumber,, 
upon  the  assurance  that  orders  for  airplane  propellers  would  be 
given  to  the  claimant  company  in  sufficient  quantities  to  consume  the 
lumber  so  purchased.  Mr.  West  testified  at  the  hearing  that  Capf. 
Eyerson  used  the  following  words  to  him : 

"We  will  give  you  orders  to  consume  what  lumber  you  have  in 
stock  and  also  what  lumber  you  have  contracted  for,  and.  in  addi- 
tion, to  consume  this  1  amber  which  I  am  now  asking  you  to  pur 

chase." 

3.  Accordingly,  on  the  evening  of  the  same  day  the  claimant  com- 
pany sent  a  letter  addressed  to  the  Signal  Equipment  Division,  United 
States  Army,  Washington,  containing  the  following  paragraph : 

"  In  confirmation  of  the  arrangements  made  with  Lieut.  Kyerson  at 
his  office  to-day,  will  you  please  enter  our  order  for  100,000  feet  of 
mahogany  and  walnut  propeller  rtock  for  combat  propellers?" 

On  February  25  the  claimant  received  from  the  Government  order 

No.  206-83  for  the  manufacture  of  500  combat  propellers. 

On  March  16  Mr.  West  had  another  conference  with  Capt.  Ryerson 
in  Cleveland.  At  this  conference  Capt.  Ryerson  told  Mr.  AVest  it 
would  be  necessary  for  the  AVest  Woodworking  Co.  to  put  in  addi- 
tional stock  of  lumber  for  combat  propellers,  because  he  expected  to- 
keep  the  claimant  company  working  for  three  or  four  months  ex- 
clusively on  combat  propellers.  Accordingly  the  claimant,  by  letter 
of  March  22  to  the  Chief  Signal  Officer  of  the  Army,  Cleveland, 
Ohio,  wrote  as  follows : 

"  Will  you  please  ship  us  as  soon  as  may  be  from  100,000  to  200,000' 
ft.  of  walnut  or  mahogany  for  propeller  lumber  for  our  use  in  the 
manufacture  of  combat  propellers  ? 

On  account  of  the  orders  for  mahogany  contained  in  claimant's  let- 
ters of  February  11  and  March  22,  above  quoted,  there  was  shipped  to 
the  claimant  200,943  feet  of  mahogany  lumber,  which  was  received 
and  held  by  the  claimant.  Part  of  this  lumber  was  paid  for  by  the 
claimant  and  the  balance  charged  against  it. 

4.  On  April  17  Mr.  West  had  another  conference  with  Capt.  Ryer- 
son at  Cleveland,  at  which  Mr.  West  objected  that  his  company  had 
not  received  orders  sufficient  to  take  up  the  supply  of  mahogany  which 
it  had  on  hand  on  February  11,  of  approximately  75,000  feet,  and  the 
additional  200,943  feet  which  it  had  purchased  through  the  Govern- 
ment on  February  11  and  March  22.  The  claimant  was  then  sent  an 
additional  order,  dated  April  27,  1918,  No.  255,  to  manufacture  500* 
combat  propellers  out  of  mahogany. 

5.  Excepting  the  order  of  February  26  to  make  500  combat  pro- 
pellers (which  gave  the  option  to  the  contractor  to  use  mahogany^ 
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walnut,  or  cherry)  and  the  order  of  April  27  to  manufacture  500  com- 
bat propellers  out  of  mahogany,  the  claimant  received  no  orders  from 
the  Government  whereby  it  could  use  mahogany  lumber. 

In  filling  the  order  of  February  25  for  500  propellers  and  the  order 
of  April  27  for  500  additional  propellers,  the  claimant  company  used 
the  75,000  feet  of  mahogany  which  it  had  on  hand  on  February  11, 
in  addition  to  some  cherrv  lumber  which  it  also  had  on  hand  on  that 
date.  None  of  the  200,943  feet  of  mahogany  which  was  purchased  by 
the  claimant  through  the  Goverriment  was  used  in  filling  any  part 
of  the  above-mentioned  orders. 

6.  There   was  left  at  the  claimant's   plant   the  2(K),943   feet  of 
mahogany  lumber  after  the  signing  of  the  armistice.    The  claimant 
presented  to  the  Chicago  District  Air  Service  Claims  Board  one 
claim  for  the  value  of  said  lumber,  and  also  for  the  storage  and 
handling  charges  which  are  included  in  the  claim  now  under  consider- 
ation.   At  the  suggestion  of  a  Mr.  Famsworth  of  the  Chicago  board 
the  claimant  split  up  its  claim  into  three  distinct  items,  vjy.,  one  to 
cover  one  consignment  of  lumber  ordered  Febiniary  11,  one  to  cover 
the  consignment  of  lumber  ordered  March  22,  and  the  present  claim 
to  cover  what  is  designated  as  storage  and  handling  charges.    Ac- 
cordingly, on  April  2,  1919,  the  claimant  filed  the  claim  now  under 
consideration  (which  was  subsequently  amended)  with  the  Chicago 
District  Air  Service  Claims  Board,  and  orrJly  agreed  wich  Mr. 
Famsworth  of  that  board  that  in  confcjideration  of  the  Government's 
buying  the  lumber  the  claimant  would  hold  it  free  of  storage  for  60 
days.    Xo  written  contract,  however,  was  entered  into  on  April  2. 
1019,  between  the  claimant  and  the  Government. 

On  May  5,  1919,  the  (lovernment  entered  into  a  contract  to  sell  to 
EJdward  T.  Williams  &  Sons  all  the  mahogany  lumber  owned  by  the 
United  States.  This  contract  provided  that  mahogany  lumber  at 
proj^eller  plants  shall  be  reinspected  at  the  time  of  loading;  that  the 
title  shall  pass  to  Williams  &  Sons  at  the  time  of  loading;  and  that 
the  cost  of  storage  and  other  claims  against  the  mahogany  will  be 
paid  by  the  Government  up  to  the  date  of  inspection  return  of  the 
in.s))ector. 

The  inspection  return  shows  that  on  July  31,  1919,  one  carload  of 
lumber  was  inspected  and  loaded  at  the  claimant's  plant  and  the 
balance  was  inspected  and  loaded  between  then  and  September  13, 
1919,  when  all  of  the  lumber  was  finally  delivered  by  the  West  Wood- 
working Co.  to  Williams  &  Sons. 

The  Government  repurchased  the  100,513  feet  of  mahogany  which 
the  claimant  had  ordered  on  February  11, 1918.  As  the  claimant  had 
not  yet  paid  for  the  100,430  feet  of  mahogany  which  it  had  ordered 
from  the  Government  on  March  22,  the  invoice  therefore  was  can- 
celled, leaving  this  material  as  Government  property,  all  of  which 
9938—20 ^15 
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was  taken  up  between  July  31  and  September  13, 1919,  and  delivered 
to  Williams  &  Sons  under  its  contract  with  the  Government. 

7.  Claim  is  made  for  the  cost  of  unloading  and  piling  200,943  feet 
of  maliogany,  dry  kilning,  handling,  loading,  steam  operation,  and 
moving  90,195  feet  of  this  lumber  and  carrying  charges  which 
claimant  refers  to  as  storage  at  2  cents  per  foot  per  month  on  4,300 
feet  of  floor  space  from  June  1, 1918,  to  April  2, 1919.  Claim  is  also 
made  for  carrying  charges  which  claimant  refers  to  as  storage  on 
2(K),943  feet  of  mahogany  from  June  1  to  August  1,  1919. 

DECISION. 

1.  On  or  about  February  11,  1918,  Capt.  Edward  L.  Ryerson,  of 
the  Propeller  Section,  Plane  Production  Division,  Bureau  of  Aircraft 
Pioduction,  requested  the  president  of  tho  claimant  company  to  pur- 
chase mahogany  liimber  which  was  to  be  used  in  the  manufacture 
of  propellers  for  combat  airplanes,  with  the  assurance  that  contracts 
vvould  be  given  by  the  Bureau  of  Aircraft  Production  to  the  claimant 
sufficient  to  consume  approximately  75,000  feet  of  mahogany  lumber 
which  the  claimant  had  on  hand  and  the  additional  quantities  which 
it  was  requested  to  purchase. 

On  March  16,  1918,  Capt.  Ryerson  again  requested  the  claimant  to 
purchase  :in  additional  stock  of  lumber,  >vith  the  further  assurance 
of  orders  from  the  (iovernment  whereby  the  claimant  could  use  the 
lumber. 

Accordingly,  on  February  11  and  March  22,  1918,  the  claimant 
ordered  mahogany  lumber  through  the  Government  and  there  was 
delivered  to  it  200,943  feet  of  such  lumber. 

The  Government  gave  the  claimant  only  two  orders,  each  for  the 
manufacture  of  500  combat  propellers,  in  the  fulfillment  of  which 
the  claimant  used  75,000  feet  of  mahogany  lumber  which  it  originally 
had  on  hand,  in  addition  to  some  cherry  lumber  which  it  also  had 
on  hand,  but  it  did  not  use  any  part  of  the  additional  200,943  feet  of 
mahogany  which  it  had  ordered  at  the  request  of  the  Government. 

2.  The  claimant  has  been  paid  or  given  credit  for  the  cost  of  said 
mahogany,  but  not  for  the  expenses  of  unloading  and  piling  the 
lumber,  nor  for  carrying  charges,  nor  for  dry  kilning,  loading,  mov- 
ing, and  handling  90,195  feet  of  said  lumber,  for  which  it  now  makes 
claim. 

While  the  claimant  has  designated  the  major  items  of  its  claim  as 
"  storage,"  this  designation  should  not  operate  to  preclude  this  Board 
from  making  a  fair  allowance  to  the  claimant  on  account  of  the  fail- 
ure of  the  Government  to  give  the  claimant  the  contracts  it  had 
promised,  whereby  the  claimant  could  use  the  lumber  it  had  bought. 
On  account  of  the  failure  of  the  (iovernment  to  carry  out  its  agree- 
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ment,  there  arose  an  obligation  on  its  part  to  reimburse  the  claimant 
for  the  costs  it  has  been  put  to.  One  of  the  elements  of  these  costs 
is  the  carrying  charges  for  the  use  of  space  which  the  lumber  occu- 
pied at  the  claimant's  plant.  While  claim  is  made  for  '^storage," 
it  can  not  be  allowed  as  such,  because  the  lumber  belonged  to  the 
claimant,  and  there  is  no  express  or  implied  contract  to  pay  storage. 
It  is  clear,  however,  that  the  claimant  is  entitled  to  carrying  charges 
for  the  lumber  under  the  circumstances  above  stated.  One  way  of 
computing  these  carrying  charges  is  to  determine  the  value  of  the 
space  occupied  by  the  lumber  which  the  claimant  had  purchased  for 
the  purpose  of  filling  the  contracts  with  the  Governments  which  it 
had  been  promised.  What  the  claimant  has  designated  as  "  storage  " 
at  a  certain  value  per  foot  per  month  is  simply  considered  in  this 
opinion  a  fair  and  reasonable  way  of  determining  what  is  a  proper 
allowance  to  make  for  carrying  charges  as  such,  for  the  use  of  space 
which  the  lumber  occupied,  owing  to  the  failure  of  the  Government 
to  perform  its  agreement. 

3.  The  Board  finds  that  there  is  an  obligation  on  the  part  of  the 
(jovernment,  under  the  act  of  March  2, 1919,  to  reimburse  the  claim- 
ant the  expenses  it  has  been  put  to  by  reason  of  the  agreement  made  on 
or  about  February  11, 1918,  and  supplemented  by  the  agreement  made 
on  or  about  March  16, 1918,  with  the  agent  of  the  Government,  which 
include  the  cost  of  unloading  and  piling  200,943  feet  of  mahogany 
lumber  and  carrying  charges  for  the  use  of  space  to  April  2,  1919,  as 
well  as  expenses  of  dry  kilning,  steaming,  loading,  unloading,  and 
piling  90,195  feet  of  said  lumber. 

4.  At  first  glance  it  might  appear  that  an  obligation  is  implied  to 
pay  carrying  charges  after  June  1,  1919,  arising  solely  out  of  the 
ap-eement  made  on  April  2,  1919,  which  was  to  hold  the  lumber  free 
of  charge  only  for  60  days  after  April  2.  If  such  an  implied  agree- 
ment is  based  upon  the  agreement  of  April  2,  it  would  follow  that 
no  relief  may  be  given  under  the  Dent  Act,  because,  first,  it  is  based 
on  an  agreement  made  subsequent  to  November  12,  1918,  and  second, 
it  created  a  new  relationship  between  the  parties,  thus  severing  and 
terminating  the  original  agreements  on  which  the  whole  claim  is 
based,  which  is  the  only  claim  here  presented  that  the  Secretary  of 
War  is  authorized  to  adjust  under  the  Dent  Act. 

On  closer  inquiry,  however,  we  find  that  the  consideration  for 
the  claimants  waiving  its  fair  and  proper  claim  under  the  Dent  Act 
for  carrying  charges  from  April  2  to  June  1  was  the  agreement 
of  the  Government  to  buy  the  lumber.  By  the  agreement  of  April 
2,  1919,  the  claimant  did  not  waive  its  claim  for  carrying  charges 
after  June  1,  and  the  lumber  continued  to  remain  the  property  of 
the  claimant  at  its  plant  until  it  was  inspected,  accepted  by  the 
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Government,  and  turned  over  to  Williams  &  Sons  in  various  lots 
between  July  31  and  September  13, 1919. 

It  follows  that  the  agreement  of  April  2,  1919,  did  not  operate  tu 
divest  the  claimant  of  any  just  and  fair  claim  it  might  have  for 
carrying  charges  for  the  use  of  space,  except  as  to  the  period  from 
April  2  to  June  1,  1919.  No  claim  is  made  for  carrying  charges 
for  that  period.  For  carrying  charges  for  the  use  of  space  accruing 
after  June  1,  1919,  the  claim  is  equally  valid,  under  the  Dent  Act, 
as  for  carrying  charges  accruing  before  April  2,  1919,  and  the  claim 
should,  therefore,  be  allowed. 

5.  For  the  reasons  stated,  the  Board  hereby  grants  the  relief 
prayed  for. 

DisposmoN. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  m 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  1559. 

In  re  CLAIK  OF  TEE  AXSBICAH  PROCESS  GO. 

1.  TTHDEIJVERBD  COMPLETED  ARTICLES. — Where  a  contract  for  the  manu- 
factvre  of  coke  dryers  is  suspended  by  the  Qoyernment,  and  the  con- 
tractor has  on  hand  finished  units  for  which  a  price  is  fixed  in  the 
contract,  the  contractor  is  entitled  to  receiye  the  contract  price  of 
such  parts  as  have  been  inspected  and  accepted. 

S.  OVERHEAD — SALARIES. — ^Where  a  contract  for  the  manufacture  of  ar- 
ticles is  suspended,  the  salary  of  the  president  of  the  contracting  com- 
pany, during  the  period  he  was  In  the  military  serrioe  for  the  United 
States,  is  not  a  proper  element  of  overhead  expense. 

3.  BOinrS    TO   EMPLOYEES — OVERHEAD. — ^Where   bonus   payments   to   em- 

ployees and  others  appear  to  have  been  made  in  the  exercise  of  good 
business  Judgment  in  order  to  keep  up  the  morale  of  claimant's  organi- 
zation and  the  necessary  good  will  of  outside  persons,  such  bonuses  are 
proper  items  of  overhead,  expense. 

4.  DBPRECIATIOH  OK  PATENTS  AHD  PATTERHS.— Where  a  contractor  is  the 

owner  of  certain  patents,  the  cost  of  which  he  is  prorating  over  a  period 
of  years,  such  prorata  cost  is  a  proper  item  of  overhead  expense,  as  is 
also  depreciation  in  the  value  of  patterns,  where  the  patents  and  pat- 
terns were  required  for  and  used  in  the  performance  of  the  contract. 

5.  C0MMI8SI0HS  TO  OFFICERS. — ^Where  it  is  customary  for  the  contracting 

company  to  pay  its  president  and  treasurer  a  certain  percentage  on  its 
annual  profits,  such  items  are  not  proper  elements  of  overhead  expense 
properly  chargeable  to  the  contract. 

6.  ADVERTISIHQ  EXPENSE. — Advertising  expense  incurred  while  the  con- 

tractor's plant  was  devoted  largely  to  war  work  is  not  a  proper  item  of 
overhead  expense. 

7.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  8,  1919.     Appeal 

from  the  Board  of  Awards  of  the  Air  Nitrates  Corporation.  Held,  that 
the  claim  should  be  allowed  in  part  as  indicated  in  the  opinion. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  by  the  claimant  from  the  award  of  the  Board 
of  Awards  of  the  Air  Nitrates  Corporation,  Ordnance  Department, 
on  four  orders  given  by  the  Air  Nitrates  Corporation  to  the  claimant 
and  known  as  orders  Nos.  C-3052  and  T-3058,  04382  and  T-4383. 
Orders  C-3052  and  T-3053,  respectively,  were  for  the  constructioii 
and  delivery  to  the  United  States  of  two  coke  dryers,  and  orders 
C-4382  and  T-4883  specified  spare  parts  for  the  dry^r*;     All  orders 

221 


222  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

were  on  a  fixed-price  basis,  and  at  the  time  of  suspension,  November 
14,  1918,  orders  C-3052  and  T-3053  were  about  96  per  cent  complete, 
while  a  large  number  of  the  spare  parts  on  orders  C-4382  and  T-4383 
were  completed  and  ready  for  shipment. 

2.  At  the  time  of  suspension  of  all  orders,  the  Air  Nitrates  Cor- 
poration requested  the  claimant  to  submit  immediately  a  summary 
statement  of  the  status  of  each  order  and  a  detailed  statement  of 
expenditures  and  commitments  incurred  thereunder.  The  claimant 
supplied  this  information,  and  on  March  7,  1919,  the  New  York 
Board  of  Awards  tendered  to  the  claimant  an  adjustment  based  upon 
a  reduction  of  its  overhead  percentage  from  46  to  16.224  per  cent  by 
eliminating  certain  items  as  follows : 

(1)  Salary  of  $14,583.36,  for  the  year  1918,  entered  to  the  credit  of 
Mr.  Gustave'  E.  Tuska,  president  of  the  claimant  company. 

(2)  The  amount  of  $552,  representing  bonus  payments  to  em- 
ploj^ees,  postmen,  elevator  boys,  etc. 

(3)  Item  of  $5,373.14,  charged  as  patent  depreciation  and  $500 
charged  as  patterns  depreciation. 

(4)  Commission  of  $26,456.35  to  Mr.  Gustave  R.  Tuska,  repre- 
senting 20  per  cent  of  the  net  yearly  profits;  $5,291.27  to  Mr.  W.  H. 
Husser,   representing  4   per  cent  ot   the  net  yearly  profits  of  the 

companv. 

(5)  A  charge  of  $2,602.18  for  advertising. 

(6)  An  item  of  $1,000  estimated  as  New  York  State  taxes. 

3.  Tlie  claimant  company  refused  to  accept  the  above  settlement 
or  award,  and  has  appealed  to  this  Board,  asking  that  the  claim  be 
adjusted  upon  a  basis  either  to  pay  claimant  the  same  percentage  of 
the  contract  price  on  the  dryer?  as  their  degree  of  completion  is  to 
the  whole  or  upon  a  cost-plus  reasonable  profit  bavsis,  with  an  over- 
head percentage  to  be  applied  to  direct  labor  computed  by  the  inclu- 
sion of  the  above  items. 

DECISION. 

1.  Claimant  has  completed  a  large  number  of  spare  parts  under 
orders  Nos.  C— 4382  and  T-4383,  for  which  a  certain  contract  price 
is  fixed  in  the  purchase  orders,  and  as  these  parts  are  quite  independ- 
ent of  each  other  in  all  respects  they  should  be  treated  as  completed 
units  under  the  respective  contracts  and  paid  for,  when  inspected  and 
accepted,  at  the  contract  price.  The  parts  in  process  should  then  be 
paid  for  at  cost  plus  a  profit  not  to  exceed  10  per  cent. 

2.  Orders  C-J3052  and  T-3053  are  partially  completed  suspended 
informal  contracts  for  which  the  contractor  should  be  reimbursed 
upon  a  cost  basis  plus  a  reasonable  profit  on  the  material  in  process, 
which  the  New  York  Board  has  allowed.  The  basis  of  the  percentage 
of  completion  can  not  be  considered,  under  the  regulations  by  which 
adjustment  is  made  of  suspended  War  Department  contracts.     In 
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computing  this  cost  apparently  the  only  difficulty  has  arisen  in  what 
shall  constitute  the  allowable  overhead  items  which  may  be  used  in 
computing  the  overhead  percentage  applicable  to  the  direct  labor. 
In  this  connection  there  are  the  items  in  dispute  listed  above,  all 
of  which  have  been  eliminated  by  the  New  York  Board  with  the  ex- 
ception of  No.  6,  which  was  withdrawn  by  the  claimant  at  the  hearing. 
3.  Item  No.  1,  salary  to  Mr.  Tuska,  president  of  the  company,  was 
eliminated  by  the  New  York  Board  for  the  reason  that  Mr.  Tuska 
was  in  the  military  service  during  part  of  the  year  1918,  and  that  to 
permit  this  salary  as  part  of  cost  would  place  the  ITnited  States  in  a 
position  of  paying  indirectly  two  salaries  to  one  man.     Mr.  Tuska 
entered  the  military  service  during  the  month  of  July,  1918,  and  up 
until  that  as  president  of  the  claimant  company  and  consequently 
his  salary  to  that  date  is  a  proper  item  of  overhead,  of  which  overhead 
these  contracts  must  bear  their  proportionate  share  in  computing  the 
cost  of  the  articles.     After  his  entry  into  the  military  service,  how- 
ever, the  only  consideration  received  by  the  claimant  company  for 
continuing  his  salary  would  be  to  hold  him  in  reserve  so  that  his 
services  might  be  made  use  of  after  his  return  to  his  duties  as  presi- 
dent.    The  cost,  therefore,  of  holding  him  in  reserve  becomes  a 
charge  not  against  the  contracts  which  are  being  performed  while 
he  is  absent  but  to  such  contracts  as  are  being  performed  after  he 
resumes  his  full  duties  as  president  of  the  company.     Salary,  there- 
fore, paid  to  him  after  his  entry  into  the  military  service  is  not  a 
proper  item  of  overhead. 

Item  No.  2,  representing  bonus  payments  to  emplo\^ees  and  others, 
appears  to  be  a  proper  expenditure  in  the  aid  of  good  business  man- 
agement, both  in  the  upkeep  of  the  morale  of  claimant's  organization 
and  the  necessary  good  will  of  outside  persons  with  whom  the  claim- 
ant was  necessarily  brought  into  daily  contact,  and  therefore  becomes 
a  ph)per  item  of  overhead. 

Item  No.  3,  made  up  of  depreciation  on  patents  and  patterns,  which 
are  also  allowable  items  of  overhead.  The  claimant  apparently  is 
the  owner  of  certain  patents,  the  cost  of  which  he  is  writing  off  over 
a  period  of  j^ears,  and  the  contracts  under  consideration  must  bear 
their  proper  and  proportionate  share.  The  same  rule  would  apply 
in  connection  with  the  depreciation  of  patterns. 

Item  No.  4,  commissions  paid  to  the  president  and  treasurer,  were 
percentages  of  the  net  yearly  profits.  These  items,  therefore,  are  not 
costs  and  in  no  wise  enter  into  the  costs  of  maintaining  the  claimant's 
establishment  on  the  production  of  the  articles  called  for  under  these 
contracts,  but  merely  consists  of  a  method  of  dividing  the  profits. 
These  items,  therefore,  were  properly  eliminated. 

Item  No.  5  consists  of  a  charge  for  advertising.  While  the  testi- 
mony as  to  this  advertising  was  that  it  was  had  in  order  properly  to 
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maintain  the  prestige  of  the  claimant  company,  while  its  plant  was 
devoted  largely  to  war  work.  Such  an  item  can  not  be  included  as 
a  proper  overhead  charge  under  the  regulations  of  the  War  Depart- 
ment through  which  the  overhead  percentages  on  suspended  con- 
tracts are  computed.  This  item  was,  therefore,  properly  eliminated 
by  the  New  York  Board  of  Awards. 

DISPOSITION. 

1.  A  partial  award  having  been  made  to  claimant  on  these  claims, 
thivS  decision  and  all  papers  will  be  returned  to  the  New  York  Board 
of  Awards  of  the  Air  Nitrates  Corporation  for  final  award  to  claim- 
ant in  accordance  with  the  provisions  of  the  supply  circulars  of  the 
Purchase,  Storage  and  Traffic  Division  and  of  this  decision. 

Col.  Delafield  and  Mr.  Henry  concurring. 


Case  No.  1548. 

In  re  CLAIX  OF  LEVY  OYEBALL  MFO.  CO. 

1.  OEFATTLT  BY  GOYEBNMEirT— RIGHTS  OF  COKTBACTOB.— TTnder  a  con- 
tract for  the  mannfacture  of  clothing  from  materials  to  be  fumished  by 
the  GoTernment,  where  the  GoTemment  was  in  defanlt  in  delivering 
material,  the  contractor  conld  have  terminated  the  contract. 

S.  SAHE-^OAXAOES  HOT  WAIVED  BY  STTBSEairEHT  PEBFOBXAHCE.— 
Where  the  contractor  did  not  terminate  the  contract  bnt  proceeded  to 
manufacture  the  clothing  out  of  the  materials  Anally  furnished  by  the 
Government,  such  action  did  not  necessarily  constitute  a  waiver  of 
damages  arising  from  the  Government's  default.  Where  the  contractor 
continuously  protested  against  the  delay,  there  was  no  waiver  merely 
because  the  protests  showed  a  misconception  of  the  rights  of  the  con- 
tractor. 

3.  SAKS — DAMAGES. — The  contractor  is  entitled  to  compensation  to  the  ex- 

tent of  actual  damages  directly  caused  by  the  default  of  the  TTnited 
States. 

4.  CIiAIX    AHD    DECISIOH. — Claim    presented    under    General    Order    103, 

arising  from  a  proxy-signed  contract  for  the  manufacture  of  denim  over- 
alls. Held,  claimant  is  entitled  to  recover  damages  for  the  default  of 
the  Government. 

Mr.  Montgomer}'  writing  the  opinion  of  the  Board. 

Fl>5 DINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  under  General  Order  103,  War  Depart- 
ment, 1918,  and  is  for  $4,200,  under  the  following  circumstances: 

2.  About  the  middle  of  March,  1918,  claimant  sought  of  John 
Wiechers,  then  connected  with  the  Clothing  and  Equipage  Division 
of  the  Quartermaster's  Department,  a  contract  for  the  manufacture 
of  30,000  pairs  of  denim  trousers  and  30,000  denim  coats,  and  offered 
to  make  them  at  a  unit  price  of  31  cents  upon  the  understanding 
that  they  would  be  made  in  claimant's  factory  during  the  months  of 
May,  June,  and  July,  at  the  rate  of  20,000  garments  per  month, 
lender  date  of  April  16,  1918,  claimant  was  notified  by  a  letter  from 
Col.  H-  J.  Hirsch,  Quartermaster  Corps,  purchasing  and  contracting 
officer,  by  Capt.  H.  M.  Schofield,  Quartermaster  Reserve  Corps,  that 
in  accordance  with  claimant's  offer,  the  contract  was  awarded  it. 
The  letter  set  forth  the  specifications  in  detail,  and  contained  this 
provision : 

•'The  GoveiTunent  will  furnish  the  necessary  denim  and  the  pat- 
terns.'' 
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3.  Across  the  face  of  this  letter  is  stamped  the  following : 

"This  is  your  authority  to  proceed  without  delay  pending  the 
preparation  and  completion  of  formal  contract." 

4.  An  instrument  designed  to  be  a  formal  contract,  dated  April 
16,  1918,  No.  1940-J,  was  forw^arded  to  claimant,  with  a  letter  dated 
April  23,  1918,  and  by  letter  dated  April  29  claimant  returned  it,, 
asking  that  the  date  be  changed,  upon  the  ground  that  claimant's 
agreement  had  contemplated  commencing  manufacture  on  May  1^ 
and  that  it  was  then  too  late  to  start  work  by  that  time  because  of 
the  necessity  of  submitting  samples  and  having  them  approved  be- 
fore production  could  begin.  This  letter  also  stated  that  the  writer 
understood  the  unit  price  was  likely  to  be  increased  soon  and  that 
claimant  would  like  to  have  the  benefit  of  such  increase,  and  also  re- 
quested another  minor  change.  Several  other  letters  passed  between 
the  parties,  but  the  (xovernment  officers  refused  to  make  any  change,. 
and  finally,  about  the  1st  of  July,  the  contract  as  originally  pre- 
sented was  signed  by  claimant.  It  is  informal  in  that  it  was  signed 
on  behalf  of  the  contracting  officer,  Col.  Hirsch,  by  Capt.  Shaffer,. 
Quartermaster  Eeserve  Corps. 

5.  At  least  as  early  as  May  15,  and  presumably  earlier,  claimant 
began  to  urge  the  Government  to  deliver  the  necessary  denim.  Under 
date  of  June  13,  Mr.  Wiechers  wrote  claimant  in  reply  to  its  request 
for  material,  dated  June  13,  that  the  department  was  doing  every- 
thing possible  to  get  it,  and  requested  claimant  to  take  the  matter 
up  with  the  depot  quartermaster  at  Jeffersonville,  who  had  charge 
of  the  claimant's  shipment. 

6.  Under  date  of  June  20,  claimant  replied  to  Mr.  Wiechers's 
letter  of  June  18 : 

*'  We  are  sorry  to  say  that  apparently  our  many  efforts  t©  get  ma- 
terials, or  even  to  find  out  who  is  in  a  position  to  inform  us  definitely 
when  we  may  expect  denims,  have  met  with  utter  failure.  As  we 
wrote  you  June  12th,  we  have  exhausted  every  means  of  communi- 
cation with  everybody  to  whom  we  were  referred. 

"  In  the  meantime,  we  had  to  shut  down  our  plant  because  the  Gov- 
ernment commandeered  our  denims  at  the  mills,  and  the  Government- 
owned  denims  have  so  far  failed  to  put  in  their  appearance,  although 
our  contract,  No.  1940-J,  was  awarded  over  sixty  days  ago." 

7.  Claimant  got  ready  to  manufacture,  but  when  it  was  prepared 
to  begin,  the  denim  which  the  Government  was  required  to  furnish 
was  not  forthcoming,  and  claimant  did  not  receive  the  fii*st  shipment 
of  material  until  July  9,  twenty-two  days  l>efore  the  time  wlien  the 
contract  should  have  been  completed. 

8.  Samuel  Levy,  the  president  of  claimant,  protested  by  letter  from 
time  to  time,  wdiile  carrying  out  the  contract,  that  the  delay  of  the 
Government  had  increased  the  exjiense  to  claimant  of  performing 
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the  contract  to  such  an  extent  that  claimant  was  fairly  entitled  to 
38  cents  per  garment,  the  price  which  the  Government  had  fixed  for 
other  manufacturers  more  than  a  month  l)efore  the  Government's 
first  deliveries  of  denim  to  the  claimant. 

9.  Mr.  Levy  testified  that  claimant  lost  money  at  81  cents  per  gar- 
ment, and  would  have  lost  money  even  at  the  unit  price  of  88  cents, 
but  claimant  states  its  claim  not  upon  the  actual  damage  it  suffered 
but  upon  the  price  other  contractors  were  receiving  for  making  these 
garments  at  the  time  claimant  made  them.  This  Mr.  Levy  testifies  is 
less  than  the  claimant's  actual  loss  bv  reason  of  the  delavs. 

10.  The  first  delivery  of  material  by  the  Government  consisted  of 
duck  instead  of  denim,  and  although  where  duck  was  used  an  extra 
3  cents  per  garment  was  allowed  by  an  amendatory  contract  dated 
September  4, 1918,  effective  as  of  April  16,  1918,  claimant  insists  that 
it  suffered  damages  for  which  it  was  not  adequately  compensated  by 
such  allowance. 

DECISION. 

1.  The  claimant  has  shown  no  right  to  the  unit  price  of  38  cents,, 
on  which  it  states  its  claim.  The  contract  fixed  the  price  at  31  cents, 
and  the  Government  repeatedly  refused  to  alter  it.  Claimant  can 
recover,  if  at  all,  only  the  increase  in  its  manufacturing  cost  directly 
due  to  the  Government's  failure  to  deliver  material  at  the  time 
required  by  the  contract. 

2.  The  contract  is  to  be  treated  as  running  from  its  date,  April 
16.  The  Government  repeatedly  refused  to  alter  this  date,  and  was 
therefore  obligated  to  deliver  denim  as  soon  thereafter  as  was  reason- 
ably necessary  to  enable  claimant  to  manufacture  in  accordance 
with  the  terms  of  the  agreement.  Claimant  might  have  terminated 
the  contract  because  of  the  Government's  default  in  delivering  mate- 
rial.   This  it  did  not  do. 

3.  Inasmuch  as  it  accepted  the  materials  when  they  were  delivered 
and  proceeded  with  the  manufacture,  the  question  arises  whether  the 
claimant  by  such  acceptance  waived  the  delay  in  deliveries. 

4.  The  record  indicates  that  claimant  was  protesting  continuously^ 
both  orally  and  by  letter,  from  April  29  to  September  4.  Its  pro- 
test took  the  form  of  a  reiterated*  request  for  an  increase  of  the  price 
to  38  cents,  but  this  request  was  based  at  all  times  upon  the  assertion 
that  the  actual  expense  of  manufacture  had  been  greatly  increased  by 
the  increased  cost  of  labor  and  materials.  It  is  therefore  evident 
that  at  no  time  was  it  the  claimant's  intention  to  waive  anv  claim 
it  might  have  by  reason  of  the  Government's  delay  in  delivering 
material 

5.  It  would  not  be  a  fair  and  equitable  basis  of  adjustment  to 
limit  claimant  to  the  contract  price  when  the  Government's  default 
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had  prevented  it  from  performing  during  the  time  specified  in  the 
contract  and  until  the  cost  of  performance  had  been  largely  in- 
creased. That  there  had  been  such  increase  the  Government  recog- 
nized by  fixing  at  38  cents  the  unit  price  in  all  new  contracts  nearly 
a  month  before  the  first  delivery  of  materials  made  it  possible  for 
the  claimant  to  begin  manufacture. 

6.  Where  the  United  States  fails  to  do  what  a  contract  requires  it 
to  do  and  what  must  be  done  before  the  contractor  can  begin  per- 
formance on  his  part,  the  contractor  is  entitled  to  compensation  to 
the  extent  of  his  actual  damages  directly  caused  by  the  default  of  the 
United  States.  Although  in  such  case  he  may  rescind  the  contract, 
his  election  to  proceed  under  it  is  not,  of  itself,  a  waiver  of  his 
right  to  damages. 

United  States  v.  Joseph  Smithy  9i  U.  S.,  214,  24  Law  Ed., 
115 ;  Kelly  <&  Kelly  v.  United  States,  31  Ct.  CL,  361 ;  Snare 
cfe  Tri4^st  Co.  V.  United  States,  43  Ct.  CL,  364;  CoUon  v. 
United  States,  38  Ct.  CL,  636 ;  MUler  v.  United  States,  49 
Ct.  CL,  276;  Cramp  v.  United  States,  50  Ct.  CL,  179;  Lang- 
ford  V.  United  States,  95  Fed.,  933. 

7.  Such  damage  as  may  have  resulted  directly  from  the  Govern- 
ment's delay  in  delivering  the  material  should  be  ascertained,  and 
up  to  but  not  exceeding  the  $4,200  claimed  should  be  allowed  to  the 
claimant. 

8.  No  allowance,  except  for  delay,  should  be  made  by  reason  of  the 
Government's  deliveries  of  duck  instead  of  denim.  Claimant's  dam- 
ages in  this  particular  are  fixed  by  the  amendatory  contract  at  3 
-cents  per  garment. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Olaims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  Section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division. 

CoL  Delafield  and  Lieut.  Col.  Carruth  concurring. 


Case  No.  549. 

Ill  re  CLAIM  OF  CIKCIKKATI  HILLINO  KACHINE  CO. 

1.  ATTTHOSITY  TO  CONTBACT— OKE  DIYISIOK  ACTIKG  FOB  AKOTHER. — 

Where  there  is  an  agreement  between  the  Procurement  Divigion  and  the 
Production  Division  of  the  Ordnance  Department  that  the  latter  should 
act  as  the  representative  of  the  former  in  matters  pertaining  to  the  in- 
creased production  of  pistols,  for  which  there  was  an  urgent  demand, 
statements,  promises,  and  agreements  made  by  representatives  of  the 
Production  Division  will  be  deemed  to  have  been  made  on  behalf  of 
the  Procurement  Division  as  well. 

2.  SAKE — FACILITIES. — Where  the  Production  Division  acting  for  itself  and 

the  Procurement  Division  induced  a  manufacturer  to  increase  its  facili- 
ties preparatory  to  executing  large  contracts  for  the  manufacture  of 
tools  to  be  used  in  producing  Colt  45 -caliber  pistols,  and  the  manufac- 
turer purchases  additional  special  machinery  by  reason  of  such  induce- 
ments, and  thereafter  receives  no  orders  because  of  the  armistice,  there 
is  an  agreement  on  the  part  of  the  Government  to  reimburse  claimant  for 
any  damages  it  may  have  sustained  on  account  of  the  purchase  and 
installation  of  such  machinery,  within  the  meaning  of  the  act  of 
Karch  2,  1919. 
3.  CLADC  AHD  DECISION. — Claim  under  act  of  Xarch  2,  1919,  for  reimburse- 
ment for  material  and  machine  parts  purchased.  Held,  an  agreement 
within  the  act  of  Karch  2,  1919. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  originally  filed,  and  the  case  came  to  this  board 
as  an  appeal  from  the  Cincinnati  District  Claims  Board.  At  the 
hearing  it  developed  that  the  claim  was  in  reality  a  Class  B  claim, 
and  it  has  been  so  treated. 

Claimant  is  a  manufacturer  of  machinery. 

The  claim  is  on  account  of  reimbursement  for  materials  purchased 
and  incompleted  parts  made  in  course  of  manufacturing  machine 
took  to  be  used  in  the  manufacture  of  the  Colt  .45-caliber  pistols  in 
accordance  with  the  1918  Ordnance  Department  Schedule  No.  10544. 

The  claim  arises  out  of  the  same  transactions  as  existed  in  the 
claims  of  Manning,  Maxwell  &  Moore  (Inc.),  No.  1622,  and  Pratt  & 
AVhitney  Co.,  No.  594. 

The  claim  was  heard  on  October  20, 1919,  at  the  same  time  as  above 
daims  Nos.  1522  and  594,  and  it  was  agreed  at  the  hearing  that  all 
of  the  testimony  and  evidence  produced  in  connection  with  those  two 
claims  should  be  considered  in  connection  with  this  claim  in  so  far 
as  applicable. 

229 
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STATEMENT  OF  FACTS. 

1.  On  or  about  September  20, 1918,  claimant  received  two  telegrams 
from  the  Production  Division  of  the  Ordnance  Department  stating 
that  the  Ordnance  Department  required  certain  automatic  milling 
machines  and  requesting  proposal  covering  full  specifications,  earliest 
possible  deliveries,  price,  and  weight.    (Claimant's  Exhibits  1  and  2.) 

2.  Some  further  correspondence  took  place  and  under  dates  of  Sep- 
tember 21,  25,  and  26  claimant  submitted  quotations  on  machines  it 
was  prepared  to  offer. 

3.  On  October  8, 1918,  claimant  received  a  telegram  from  the  Plant 
Section  of  the  Production  Division  reading  as  follows : 

"  Referring  your  telegram  October  7th  relative  to  your  quotations 
to  Ordnance  Department  be  advised  that  Plant  Section  has  recom- 
mended the  purchase  of  the  following  machines :  Eighty-five  twelve- 
inch  automatic  milling  machines,  twenty  eighteen-inoh  automatic 
milling  machines,  one  hundred  plain  milling  machines  twelve-inch 
table.  Your  quotations  made  deliveries  possible  before  January  first 
wire  best  state  of  delivery  now  available." 

4.  On  October  9,  1918,  claimant  wired  the  Production  Division  a 
final  bid  on  190  of  these  machines  in  the  following  terms : 

"  Referring  to  your  telegram  8th  we  understand  your  recom- 
mendations for  purchase  as  final  and  we  are  entering  order  for 
<»ighty  12''  automatics  and  twenty  18"  automatic  millers  for  January 
shipment.  Also  ninety  plain  12"  manufacturing  millers  December 
shipment.  These  are  the  best  deliveries  and  also  the  quantities  now 
available.  Please  telegraph  at  once  whether  your  recommendations 
to  purchase  will  stand  for  these  deliveries  and  quantities."  (Claim- 
ant's Exhibit  12.) 

5.  On  October  11  claimant  received  the  following  telegram  from 
Lieut.  Robert  Coleman,  of  the  Production  Division : 

"  Referring  your  telegram  0th.  We  have  investigated  situation 
thoroughly  and  have  every  reason  to  believe  our  recommendations 
will  be  acted  on  as  outlined  your  telegram.  Conditions  made  it 
impossible  to  isue  formal  order  immediatelv."  (Claimant's  Ex- 
hibit 13.) 

6.  On  October  12  claimant  wrote  to  Plant  Section,  Production 
Division,  confirming  the  foregoing  correspondence,  and  stating: 

"  AYe  are  proceeding  on  the  expectation  that  these  orders  will  come 
to  us  for  all  the  machines  available  in  these  two  months.  [Naming 
the  machines  (juoted  in  Exhibit  12.]  *  *  ♦  'We  are  ordering 
materials  on  this  basis." 

7.  Between  October  12  and  October  18,  1918,  Mr.  C.  S.  Gingi-ich, 
sales  manager  of  claimant  company,  had  several  conversations  with 
Lieut.  Robert  Coleman  of  the  Plant  Section  confirmatory  of  the 
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foregoing  correspondence.  Finally,  on  October  18,  1918,  in  response 
to  a  request  from  Mr.  Gingrich  for  an  approval  of  what  he  had 
already  done  and  definite  instructions  for  the  future,  Lieut.  Coleman 
told  Mr.  Gingrich  that  the  machines  as  covered  by  Production's  tele- 
gram of  the  11th  (claimant's  Exhibit  13)  and  claimant's  letter  of  the 
I'ith  would  absolutely  l)e  required ;  that  the  Production  Division  and 
the  Procurement  Division  had  agreed  between  them  that  these  ma- 
chines should  be  secured  bv  the  Production  Division,  and  that  Mr. 
Gingrich  could  consider  this  statement  to  him  as  an  order  placed  pur- 
suant to  this  agreement  and  as  a  ratification  of  what  claimant  had 
already  done  toward  furnishing  the  machines,  and  directed  claimant 
to  proceed  to  complete  and  furnish  all  the  machines  without  waiting 
for  the  action  of  the  Procurement  Division  at  the  prices  already 
quoted  by  claimant  and  set  out  in  claimant's  statement  of  claim. 

8.  Claimant  accepted  the  above  statement  as  an  order  and  prior 
to  November  12,  1918,  had  completed  some  of  the  machines  in  ques- 
tion. Others  were  in  process,  and  claimant  had  made  expenditures 
and  incurred  obligations  for  the  purpose  of  completing  the  work. 
On  November  12  claimant  received  from  Capt.  Martin,  of  the  Small 
Arms  Section  of  the  Production  Division,  a  telegram  stating  that: 

"  We  are,  however,  not  at  present  in  a  position  to  state  what 
machine  tools  may  be  required  by  the  Go^'ernment  for  the  caliber 
.45  automatic  pistol  production." 

Upon  receipt  of  this  telegram  claimants  suspended  operations. 

DECISION. 

1.  As  stated  in  the  decision  of  this  Board  in  the  claim  of  Manning, 
Maxwell  &  Moore,  No.  1522,  and  Pratt  &  Whitney  Co.,  No.  594,  the 
evidence  in  these  cases  shows  that  there  existed  at  the  time  of  the 
transactions  covered  by  this  claim  an  agreement  between  the  Pro- 
duction Division  and  the  Procurement  Division  of  the  Ordnance 
Department  to  the  effect  that  for  the  specific  purpose  of  carrying  out 
this  particular  pistol  program  the  Production  Division  was  to  make 
arrangements  with  contractors  on  behalf  of  the  Procurement  Divi- 
sion for  starting  production  at  once  without  waiting  for  formal 
contracts  or  procurement  orders,  and  that  the  Procurement  Division 
^\«uld  sustain  the  action  of  the  Production  Division  in  this  respect 
by  approving  its  recommendations.  That  this  understanding  had 
been  reached  because  this  was  an  increased-facilities  program,  re- 
quired unusual  haste  and  special  tools  for  its  execution,  and  because 
the  Production  Division  was  considered  by  both  divisions  as  the 
better  equipped  and  prepared  of  the  two  divisions  to  place  orders  in 
this  particular  line  of  business  in  such  a  way  as  to  secure  prompt 
results.    That  this  agreement  with  the  Procurement  Division,  whose 
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contracting  power  is  conceded,  was  known  to  both  contractors  and  the 
Government  officials,  and  that  this  agreement,  in  view  of  its  origin, 
nature,  and  purpose,  was  sufficient  to  sustain  the  action  of  the  Pro- 
duction Division  officers  in  the  case  of  this  pistol  program  as  the 
authorized  action  of  the  Ordnance  Department  to  the  extent  of  se- 
curing tools  to  manufacture  these  pistols  and  justified  contractors  in 
relying  in  good  faith  thereon,  and  in  regarding,  as  authorized  orders 
of  the  War  Department  and  as  the  basis  of  valid  contracts,  the  re- 
quests of  officers  of  the  Production  Division  and  statements  by  them 
made  by  those  officers  for  the  specific  purpose  of  inducing  manufac- 
turers to  proceed  to  secure  or  manufacture  such  tools  without  await- 
ing the  action  of  the  Procurement  Division. 

2.  The  evidence  shows  that  Lieut.  Coleman  was  authorized  to  deal 
with  claimant  on  behalf  of  the  Production  Division  for  the  purpose 
of  securing  this  pistol  machinery.  That  he  gave  an  order  to  claimant 
for  the  machines  covered  by  the  claim.  That  he  did.  so  pursuant  to 
the  above  agreement  with  Procurement  Division  and  for  the  purpose^ 
of  having  claimant  act  on  his  instructions  at  once  without  waiting 
for  formal  order,  and  that  claimant  accepted  Lieut.  Coleman's  state- 
ments as  an  order  and  acted  accordingly. 

3.  The  transactions  between  Lieut.  Coleman  and  claimant  on  Oct<j- 
ber  18,  1918,  above  set  forth,  constituted  an  express  agreement  be- 
tween claimant  and  an  officer  or  agent  acting  under  the  authority* 
direction,  or  instruction  of  the  Secretary  of  War  for  the  190  ma- 
chines covered  by  the  claim  at  the  prices  stated  in  the  claim  which 
has  been  performed  in  whole  or  in  part  or  on  the  faith  of  which 
claimant  has  made  expenditures  or  incurred  obligations  within  the 
terms  of  the  act  of  March  2.  1919. 

DISPOSITION. 

1.  The  claim  should  be  referred  back  to  the  district  claims  boanf 
for  disposition  in  accordance  with  this  opinion. 
Col.  Delafield,  Lieut.  Col.  Junkin,  and  Mr.  McCandless  concurring. 


Case  No.  490. 

In  re  CLAHC  OF  FRIES  A  FBIES. 

1.  FACILITIES— LOSS  IS  OFEBATIONS—REIHBTrRSEKENT.— Where  claim- 

ant voluntarily  undertook  to  furnish  the  Government  an  indefinite 
quantity  of  methyl  acetate  at  a  price  and  under  conditions  adopted  by 
the  Wood  Chemicals  Section  of  the  War  Industries  Board,  after  a  con- 
ference with  manufacturers  of  such  product  and  after  a  circular  letter 
setting  forth  such  conditions  had  been  mailed  to  such  manufacturers, 
including  the  claimant,  there  is  no  obligation  on  the  part  of  the  TTnited 
States  Oovernment,  under  the  act  of  Karch  2,  1919,  to  reimburse  claim- 
ant for  loss  sustained  in  operations  or  for  facilities  required  by  reason 
of  undertaking  to  meet  the  requirements  of  the  Government  in  manufac- 
ture of  such  product  in  the  absence  of  evidence  showing  a  contract  to 
so  reimburse  claimant. 

2.  CLAHC  AITD  DECISION.— This  claim  for  |216,031.19  arises  under  the  act  of 

Karcti  2,  1918,  and  is  presented  upon  the  theory  that  the  TTnited  States 
Government  is  obligrated  to  reimburse  claimant  for  special  facilities  in 
the  amount  of  |163,958.74,  and  loss  in  operations  in  the  amount  of  |52,- 
072.40.  Held,  that  the  evidence  is  insufficient  to  establish  a  contract 
under  which  the  TTnited  States  Government  is  obligated  to  reimburse 
the  claimant  for  special  facilities  or  loss  in  operations. 

3fr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 

Divisicn,  Supply  Circular  No.  17,  1919,  for  $21(>.031.19  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ants and  the  United  States. 

2.  The  claimants  allege  in  their  petition : 

*•  That  *  *  *  on  or  about  the  20th  dav  of  February,  1918.  the 
claimant  entered  into  an  agreement  with  an  officer  or  agent  acting 
under  the  authority,  direction,  or  instruction  of  the  Secretary  of 
Wjir  for  the  manufacture  of  an  unlimited  (luantity  of  methyl  acetate 
at  •^l  cents  per  pound,  the  claimant  to  receive  C(mtracts  sufficient  to 
justify  the  expenditures  necessary  to  produce  (his  chemical  in  the 
quantities  specified  by  the  contracting  parties.  C'hiimant  further 
states  that  in  the  event  of  cancellation  or  cessation  of  work  from 
other  causes,  reinibiirsemont  fcr  expenditures,  other  than  materials, 
was  to  be  made  by  the  War  Industries  Board,  thus  insuring  the 
claimant  against  losses  due  to  the  purchase  of  any  special  ecpiip- 
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ment  provided  solely  feu-  the  iiianufactiire  of  this  chemiciil  during 

the  existing  emergency." 

*  «"*  *  «  *  * 

"  Furthermore,  the  chiimant  states,  for  the  purpose  of  purchasing 
this  needed  equipment  and  the  quantities  of  raw  materials,  financial 
assistance  was  secured  from  local  banks  to  the  extent  of  $300,000. 
Upon  presentation  of  these  facts  to  the  Contracting  Officers  by  the 
claimant,  with  the  request  that  some  assurance  be  given  as  to  the 
means  of  reimbursement,  the  reply  was  'That  (the  cost  of  any 
increased  facilities)  will  easily  be  paid  either  by  receiving  sufficient 
orders  or  bv  the  War  Industries  Board  itself.' 

"  Upcn  this  confirmati(  n  and  assurance,  the  claimant  purchased 
and  equipped  at  Yonkers,  X.  Y.,  a  plant  suitable  and  solely  for  the 
manufacture  of  methyl  acetate,  relocated  and  equipped  their  present 
plant  at  Cincinnati,  Ohio,  and  devcted  all  their  facilities  to  the 
manufacture  of  this  product." 

3.  At  the  hearings  petitioners  advanced  the  contention  that,  asido 
from  any  express  promise,  the  increased  facilities  were  acquired  at 
the  request  and  direction  of  the  United  States,  and  that  there  arose 
therefrom  and  frcm  the  attending  circumstances  an  implied  promise 
^n  the  part  of  the  Ignited  States  to  place  with  it  orders  for  enough 
methyl  acetate  to  enal)le  it  to  make  a  profit  sufficient  to  amortize  the 
increased  facilities  after  making  a  reasonable  profit,  or  in  the  event 
that  sufficient  orders  to  that  end  were  not  placed,  which  is  the  event 
which  happened,  to  reimburse  it  for  such  increased  facilities  so  as 
to  nuike  it  whole — in  other  words,  to  insure  it  against  loss  on  the 
whole  transaction. 

4.  The  amount  sought  to  be  recovered  is  to  reimburse  claimants 
for  acquiring  and  equipping  said  plants  and  for  operating  losses  at 
their  plants. 

6.  The  claimants  are  a  partnership  and  were  formerly  engaged  in 
the  manufacture  of  flavors,  perfume  materials,  oils,  etc.,  at  a  com- 
paratively small  plant,  without  railroad  or  switching  facilities,  in 
the  heart  of  Cincinnati. 

6.  The  war  created  considerable  demand  for  methyl  acetate,  which 
is  a  component  of  what  is  called  "  dope,"  which  is  applied  as  a  coat- 
ing on  airplane  wings.  The  petitioners,  finding  that  they  could  pro- 
duce methyl  acetate  at  their  Cincinnati  plant,  made  a  contract  with 
the  French  (Jovemment  to  sell  to  that  Government  300  long  tons 
thereof  at  $0.72J  per  pound,  delivery  to  be  at  the  rate  of  50  tons  per 
month,  beginning  in  December,  1917,  and  ending  in  May,  1918. 

7.  About  December,  1917,  claimants  were  negotiating  with  the 
French  Government  for  an  additional  contract  to  furnish  a  further 
quantity  of  200  tons  per  month  at  37^  cents  a  pound.  Before  that 
contract  was  closed  representatives  of  the  French  Government  re- 
ferred the  claimants  to  Mr.  Leland  L.  Summers,  of  the  War  Indus- 
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tries  Board.  There  was  an  allied  purchasing  commission,  of  which 
Mr.  Summers  was  also  a  representative.  When  the  French  con- 
tract for  300  tons  came  to  his  desk,  after  it  had  been  signed  without 
first  obtaining  his  approval,  he  refused  to  approve  it,  and  that  is 
how  the  matter  came  to  be  taken  up  by  him  with  claimants.  Pay- 
ments under  that  contract  were  to  be  made  with  funds  advanced 
by  the  United  States.  Mr.  George  Fries,  who  is  one  of  the  claimant 
partners  and  who  conducted  all  the  oral  transactions  on  behalf  of 
the  claimants  in  this  matter,  accordingly  went  to  Washington  in 
Dftember  and  interviewed  Mr.  Summers.  For  about  two  years  prior 
thereto  there  had  been  a  scarcity  in  the  raw  materials  from  which 
methyl  acetate  is  made.  For  that  reason  the  Government  comman- 
deered practically  the  entire  supply  of  certain  such  basic  raw  mate- 
rials in  this  country,  and  consequently  controlled  the  disposition 
thereof  (except,  perhaps,  some  raw  materials,  then  in  the  hands  of 
dealers,  middlemen,  or  jobbers,  held  at  high  prices).  The  Govern- 
ment placed  in  the  hands  of  the  War  Industries  Board  the  matter  of 
the  allocation  of  these  raw  materials  for  purposes  directly  connected 
with  the  successful  prosecution  of  the  war  or  other  essential  pur- 
poses. To  fulfill  its  then  existing  and  proposed  French  contracts 
the  claimants  would  have  had  to  have  obtained  practically  all  of  such 
raw  material  from  the  Government  or  through  allocation,  except  that 
perhaps  they  might  have  gotten  some  at  high  prices  from  the  small 
supply  in  the  hands  of  jobbers. 

8.  At  this  conference  in  December  Mr.  Summers  told  Mr.  Fries 
that  the  price  he  was  charging  the  French  Government  on  the  300-ton 
contract  was  outrageously  high,  and  that  he  would  not  permit  the 
allocation  of  raw  materials  to  Fries  &  Frie^  for  the  performance 
of  that  French  contract  unless  Mr.  Fries  made  a  proper  price  to 
the  French.  Mr.  Summer  told  him  to  get  his  cost  figures  together 
and  to  come  back  and  that  then  thev  would  endeavor  to  arrive  at 
what  a  proper  price  should  be  in  the  premises.  Mr.  Summer^  knww 
that  Mr.  Fries  was  then  manufacturing  on  a  small  laboratory  scale 
and  that  he  was  contemplating  increasing  his  facilities  to  take  care 
of  the  French  contract. 

9.  About  three  weeks  later  and  shortly  after  January  8,  1918, 
Mr.  Fries  came  back  to  Washington  with  his  cost  figures.  Mr. 
Summers  looked  them  over  and  said  that  72^  cents  per  pound  for 
the  first  100  tons  and  45  cents  a  pound  for  the  remaining  200  tons 
under  the  existing  French  contract  would  be  all  right,  and  he 
requested  Mr.  Fries  so  to  advise  the  French  Government  of  the  reduc- 
tioiji.  Mr.  Fries  did  so  advise  the  French  Government  under  date  of 
January  21, 1918.    The  methyl  acetate  manufactured  for  the  French 
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was  a  higher  grade,  called  96  per  cent,  than  that  manufactured 
for  the  United  States,  called  80  per  cent.  Mr.  Summers  testified 
that  he  gave  Mr.  Fries  no  assurances  of  any  kind  as  to  future  con- 
tracts to  make  up  for  the  loss  in  prospective  profits  by  this  reduc- 
tion in  price.  The  claimants  completed  their  contract  with  the 
French  for  300  tons,  and  although  the  reduction  in  price  amounted 
to  $123,000  claimants'  counsel  conceded  that  claimants  nevertheless 
made  a  reasonable  profit  thereon.  The  proposed  additional  French 
contract  for  a  further  200  tons  per  month  was  never  entered  into, 
and  Mr.  Summers  testified  that  he  had  no  knowledge  of  it.  Ko 
claim  is  made  for  loss  of  prospective  profits  on  these  two  French 
contracts. 

10.  On  February  15,  1918,  Mr.  C.  H.  Conner,  of  the  AVood  Chem- 
icals Section  of  the  War  Industries  Board,  telegi'aphed  claimants 
as  follows: 

"  Can  you  have  a  representative  present  Wednesday,  February 
twentieth,  two  p.  m.,  room  fifty-five.  Council  National  Defense  Build- 
ing, to  discuss  production  and  prices  methyl  acetate?  Bring  with 
you  manufacturing  costs  and  any  other  information  vou  have  regard- 
ing same.  Specifications  covering  this  product  mailed  you  to-night 
from  Signal  Corps." 

At  that  place  and  hour  Mr.  George  Fries  attended,  together  with 
representatives  of  seven  other  manufacturers  or  prospective  manu- 
facturers of  methyl  acetate.  They  had  their  cost  figures  with  thera. 
Mr.  Summers  and  Mr.  Conner  were  present.  They  had  a  careful 
analysis  as  a  result  of  tests  and  operations  and  had  an  intimate 
knowledge  of  the  cost  of  manufacturing  methyl  acetate.  In  the  light 
thereof  and  of  the  cost  figures  of  the  various  manufacturers  Mr. 
Summers,  who  was  a  technical  expert  in  such  matters,  was  of  the 
opinion  after  consultation  with  others  that  21  cents  a  pound  was  a 
fair  price  for  methyl  acetate  which  would  yield  a  net  profit  to  the 
manufacturer  of  20  per  cent,  after  absorbing  overhead  and  amortiza- 
tion of  some  special  facilities  but  not  of  the  cost  of  an  entirely  new 
plant.  That  price  was  agreeable  to  all  of  the  manufacturers  present 
except  perhaps  Fries  &  Fries  and  the  United  States  Industrial 
Chemical  Co.,  whose  cost  figures  were  higher  than  the  rest.  Mr. 
Fries's  cost  figures  showed  23  cents  a  pound.  Mr.  Fries  testified  that 
(p.  33,  Oct.  16,  1919) : 

"  He  (Mr.  Summers)  said,  '  You  lx)th  (claimants  and  U.  S.  In- 
dustrial) figured  wrong,  so  we  will  make  the  price  at  21  cents ';  that 
both  of  us  made  mistakes  in  our  figures.  So  after  the  meeting  I 
went  to  Mr.  Summers  and  I  said, '  This  price  is  terrible:  we  can  not 
afford  to  make  methyl  acetate  at  that  price.'  He  said, '  Yes  you  can, 
I  will  show  you  all  about  it.  You  can  do  it  all  right.  Take  it  from 
me.    You  figured  all  wrong  on  your  costs. ' " 
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11.  Mr.  Fries  testified  further  that  then  (p.  33-35,  Oct.  16, 1919) : 

"  I  went  upstairs  to  Mr.  Conner's  room,  where  he  was  figuring  the 
quantity  to  each  manufacturer,  and  also  figuring  the  price,  deciding 
what  he  woxdd  allow  for  cooperage;  he  decided  1  cent  a  pound  in 
barrels,  2  cents  a  gallon  in  drums,  and  then  he  started  around  and 
asked  each  manufacturer  what  they  would  take.  Albany  said  they 
would  take  some,  and  so  he  went  around  and  then  he  came  to  me. 
He  said,  'What  will  you  take? '  I  said,  'I  don't  want  any  at  that 
price,  because  we  can  not  afford  it.'  He  said,  '  You  certainly  can. 
Your  figures  are  all  wrong.  Mr.  Summers  will  show  you  that  they 
are  aU  wrong.  You  figured  wrong  on  the  cost  of  materials  and 
everything.'  Then  I  said,  '  I  will  take  50  tons  a  month,'  and  he 
said,  '  How  is  it  you  are  going  to  make  250  for  the  French  Govern- 
ment; whj^  can't  you  make  250  for  us? '  I  said,  'That  was  an  en- 
tirely different  proposition;  that  was  37  cents  and  they  were  going 
to  allow  us  50  per  cent  of  the  contract  price  in  advance.' " 

*'Well,  I  said  that  was  an  entirely  different  proposition,  and  he 
said,  'Well,  you  know  Mr.  Fries  your  plant  has  not  b^n  com- 
mandeered yet.    It  has  not  been  taken  out  of  your  hands  yet,  but  it 
can  be.'    Well,  that  was  a  rather  conclusive  argument  I  thought  and 
I  said,  'Put  me  down  for  whatever  you  want' — ^250  to  300 — and 
I  think  that  in  part  of  the  records  of  that  meeting  he  wrote  it  down 
on  a  piece  of  paper.    He  had  to  have  250  to  300  tons  a  month  from 
us  because,  according  to  the  slip  that  he  read  to  us,  that  came  over 
from  the  Aircraft,  he  said  something  as  follows:  'That  the  first 
month,  February,  was  to  be,  we  will  say,  150,  and  the  next  month  the 
requirements  would  be  300,  and  the  next  month  600  or  800,  and  so 
on  until  the  requirements  were  over  850  tons  a  month,  of  which  we 
were  supposed  to  supply  60  per  cent.' " 

And  at  page  84  (Oct.  16, 1919) : 

"  Q.  How  much  did  you  agree  to  produce? 

"A.  There  was  no  absolute  agreement  to  produce  until  he  said  I 
had  to,  and  then  he  said  you  have  to,  and  we  agreed  to  produce  250 
to  300  tons. 

"Q.  At  that  tune? 

"A.  It  was  absolutely  definite  at  that  time.  I  said, '  Put  me  down 
for  whatever  you  want.' 

"  Q.  What  did  he  say  then? 

"A.  250  to  300.  I  think  you  will  find  that  a  matter  of  record  what 
he  put  us  down  for." 

Mr.  Conner  denied  making  any  threat  to  commandeer  Mr.  Fries's 
plant,  and  Mr.  Summers  said  that  there  were  then  ample  facilities 
in  the  country  for  making  methyl  acetate.  Mr.  Conner  testified  that 
he  did  not  intimate  to  Mr.  Fries  that  he  must  manufacture  at  21 
cents,  and  that  it  was  not  their  policy  to  tell  manufacturers  that  they 
had  to  do  anything,  and  that,  in  the  event  that  they  refused  to  comply 
with  the  general  agreement,  they  permitted  them  to  stay  out  of  manu- 
facturing in  that  field,  and  that  they  would  have  gone  ahead  with 
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the  other  facilities,  and,  if  necessary,  created  further  facilities 
through  the  Bureau  of  Aircraft  Production  to  meet  the  necessary 
requirements.  As  a  matter  of  fact  one  of  the  manufacturers  present 
did  not  feel  that  the  proposition  interested  it  and  it  never  manufac- 
tured any  methyl  acetate  for  the  Government.  Mr.  Conner  testified 
further  that  they  did  tell  these  manufacturers,  as  they  always  told 
a  group  of  manufacturers  what  they  thought  might  be  the  future 
requirements  of  the  Government  in  their  particular  line.  Mr.  Con- 
ner testified  (p.  74,  Jan.  24, 1920)  : 

"  One  thing  we  were  particularly  careful  of  was  that  there  should 
not  be  any  misunderstandings  as  to  the  obligation  we  were  assuming, 
because  we  had  not  money  to  spend,  not  a  dollar  to  distribute  in  any 
way,  and  we  had  no  right  to  order  or  to  encourage,  as  a  matter  of 
fact,  increased  production  facilities  unless  it  was  at  the  risk  of  the 
producer.  We  always  confirmed  a  meeting  with  our  general  under- 
standing and  asked  them  to  write  us  if  it  did  not  comply  entirely 
with  their  understanding,  and  as  I  remember,  every  manufacturer 
replied  that  it  was  agreeable.  That  did  not  mean  he  was  under  any 
obligation  to  manufacture.  That  only  meant  that  if  he  did  manu- 
facture he  would  get  the  raw  materials  at  the  Government  prices 
when  getting  them  for  Government  orders  he  undertook  and  that 
he  would  sell  the  consignee  at  the  price  named  in  the  agreement." 

(P.  71,  Jan.  24, 1920:) 

'^  Q.  Was  any  agreement  entered  into  between  you  and  Mr.  Frie^ 
to  furnish  a  certain  amount  a  month? 
"A.  None  whatever." 

(P.  76,  Jan.  24,  1920:) 

"  I  told  him  as  we  always  told  manufacturers  when  we  had  any- 
thing  from  another  department,  that  that  was  what  was  given  us 
as  the  probable  requirements,  that  they  were  subject  to  change  and 
that  they  were  only  to  be  an  indication  of  what  might  be  required.'^ 

(V.  83,  Jan.  24,  1920:) 

"  I  think  we  undoubtedly  did  give  the  manufacturer  the  impres- 
sion that  there  might  be  large  requirements  for  methyl  acetate  be- 
cause of  information  that  we  had  received  from  the  other  bureau." 

(Pp.  104-6,  Jan.  24,  1920:) 

"Mr.  Eaton.  Mr.  Conner,  did  j'ou  talk  over  with  Mr.  Fries  the 
matter  of  putting  up  a  plant  at  Yonkers? 

"Mr.  Conner.  Mr.  Fries  came  into  the  office  from  time  to  time 
and  I  remember  his  telling  us  he  was  contemplating  a  plant  at 
Yonkers,  and  I  recollect  that  it  was  at  the  time  he  was  inguiring 
more  or  less  as  to  what  the  probable  requirements  would  be.  But,  as 
1  said  to  all  manufacturers,  he  would  do  anything  of  that  kind  ab- 
solutely at  his  own  risk,  for  the  Government  would  not  guaranty 
the  orders  of  any  financial  help  in  an  operation  of  that  kind. 

"Mr.  Shirk.  When  did  you  make  that  statement  to  himf 
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"  Mr.  Conner.  That  was  later  on  when  they  talked  about  the 
Yonkers  plant. 

'*Mr.  Seasongood.  But  you  did  know  that  to  make  the  larger 
€|uantity  that  you  put  him  down  for,  that  he  agreed  to,  or  whatever 
you  call  it,  fron^250  to  300  tons  a  month,  there  would  be  necessary 
plant  extensions. 

"  Mr.  Conner.  I  did  not  put  Mr.  Fries  down  for  300  tons  a  month. 
As  I  remember,  at  the  meeting  in  February,  he  said  he  thought  he 
could  manufacture  150  tons,  and  it  is  possible  after  he  contemplated 
the  Yonkers  plant  that  he  said  he  could  then  increase  that  to  300 
tons. 

"  Mr.  Seasongood.  At  all  events  you  knew  the  capacity  of  his 
plant  at  Cincinnati  was  50  tons,  did  you  not,  as  Mr.  Summers  did? 

"Mr.  Conner.  They  told  us  they  could  get  larger  production  at 
Cincinnati,  which  they  did  do. 

'*  Lieut.  Col.  WiLUAMs.  They  were  contemplating  a  contract  wiih 
the  French  Government  for  250  tons  a  month  i 

"  Mr.  Seasongood.  No  ;  200  tons  additional. 

"  Lieut.  Col.  Williams.  To  be  250  tons  a  month  ? 

"Mr.  Seasongood.  Yes. 

-'  Lieut.  Col.  Williams.  And  Mr.  Fries  testified  that  he  told  Mr. 
Conner  at  that  hearing  on  the  20th  of  February  that  he  could  not  do 
this  because  he  did  not  have  the  facilities  and  Mr.  Conner  said, '  How 
are  you  going  to  do  it  for  the  French?  If  you  are  going  to  do  it 
for  them,  you  can  do  it  for  us;  250  tons  a  month?'  And  I  assume 
that  your  idea  of  his  capacity  was  based  upon  what  he  expected  to 
do  for  the  French  Government.  Was  anything  said  about  having 
to  build  another  plant  for  the  French  contract? 

"  Mr.  Conner.  Not  at  that  time." 

Mr.  Fries  testified  further  on  cross-examination  (pp.  45-50,  Oct. 
16,  1919)  : 

"Q.  There  was  no  statement  as  to  the  number  of  months  over 
which  you  should  supply  350  tons  per  month  ? 

"  A.  I  will  tell  you  what  was  said  to  me.  He  had  his  requirements 
down  there  five  or  six  months  ahead,  which  came  up  to  a  very  high 
figure,  850  tons,  and  he  said  it  looks  like  after  this  the  requirements 
will  be  very  much  larger.  Mr.  Arnold  seemed  to  think  the  require- 
ments would  be  tremendous,  too,  after  that. 

"  Q.  Over  how  many  months  was  it  then  necessary  for  you  .to 
furnish  the  amount  that  you  undertook  to  furnish  at  the  prices 
stated,  to  enable  you  to  take  care  of  all  you  outlay ed  for  new  equip- 
ment and  things  of  that  sort  ? 

"  A.  I  never  figured  that  out. 

"Q.  When  Mr.  Summers  took  up  with  you  the  question  of  fixing 
the  price  for  this  methyl  acetate,  did  he  assume  to  fix  it  himself,  or 
djd  he  assume  merely  to  negotiate  prices  amongst  the  producers  of  it  ? 

"A.  As  far  as  I  know,  he  fixed  it  from  the  papers  he  had  there. 

"  Q.  Well,  Mr.  Summers  was  undertaking  to  show  what  he  thought 
was  a  fair  price  for  you  to  charge  this  (xovernment? 
"A.  Yes. 
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"  Q.  And  as  a  result  of  that  conference  you  agreed  to  his  estimate 
of  what  that  price  ought  to  be? 

"  A.  Are  you  referring  to  the  45-cent  price  to  the  French  Govern- 
ment? 

"Q.  No;  the  21-cent  pric*.  You  ultimately  agqped  to  undertake 
to  furnish  this  stuff  at  a  price  that  was  fair? 

"A.  He  told  me  I  could  make  money  on  it  by  working  it  right. 
He  said :  '  You  can  make  money  on  it.  Do  you  know  that  this  is 
figured  on  a  profit  of  20  per  cent  ? ' 

"Q.  Were  vou  then  accepting  his  judgment  as  to  what  it  would 
cost  to  manufacture? 

"A.  He  assured  me  absolutely.  In  fact,  later,  when  I  spoke  to 
'Mr.  Arnold  about  the  price,  what  a  terrible  price  it  was  and  I  did 
not  see  how  we  could  come  out,  he  said :  '  You  absolutely  can  come 
out.'  Mr.  Summers  said  we  would  come  out.  He  said  our  costs  were 
figured  wrong,  and  that  if  our  costs  were  figured  correctly  we  could 
easily  afford  the  21-cent  price. 

"  Q.  Did  you  understand  that  vou  were  at  liberty  to  manufacture 
this  stuff  or  not  at  that  price  as  you  saw  fit  ? 

"  A.  I  should  say  not.  It  was  understood  that  we  had  to  manu- 
facture it.  That  was  Mr.  Summers's  argument.  It  was  certainly 
conclusive. 

"  Q.  What  did  he  say  as  to  their  absolutely  requiring  it  or  not  ? 

"  A.  He  showed  us  absolutely  the  fact  where  they  would  require 
our  output  absolutely,  and  probably  much  more  than  that. 

******* 

"  Q.  What  I  have  been  trying  to  get  at  is  whether  or  not  this  was 
a  voluntary  agreement  entered  into  oy  Mr.  Fries  or  whether  or  not 
there  was  any  sort  of  compulsion  that  amounted  to  a  requisition  or 
a  compulsory  order? 

"A.  It  was  certainly  not  voluntary,  because  I  brought  my  costs 
in  at  23  cents — maybe  it  was  more  than  23  cents;  it  was  surely  23 
cents.  You  don't  Uiink  I  would  voluntarilv  take  an  order  at  21 
cents  when  it  cost  23  cents? 

"  Q.  Mr.  Fries,  as  I  understand  you,  did  you  feel  that  you  were  re- 
quired to  take  this  at  21  cents?  l^oil  mean  by  that,  do  you  not,  that 
vou  felt,  or  you  understood,  that  a  threat  had  been  made  to  com- 
mandeer  your  plant  if  you  did  not  take  the  order? 

"  A.  I  certainly  did  understand  it  that  way. 

•*'Q.  That  that  was  the  compulsion  under  which  you  understood 
vou  were 

"  A.  That  was  the  first  compulsion." 

12.  Mr.  Fries  testified  that  he  spoke  to  Mr.  Summers  because  the 
latter  had  said  that  he  had  figured  wrong  on  his  costs;  that  Mr. 
Summers  pointed  out  certain  costs  of  raw  materials  in  Mr.  Fries's 
cost  figures  which  Mr.  Siunmers  thought  had  been  put  .in  at  too  high 
a  figure;  that  Mr.  Summers  pointed  out  also  that  his  handling 
charges  were  tremendous;  that  Mr.  Fries  could  not  hope  to  manu- 
facture at  the  21-cent  price  on  his  then  small  or  "  laboratorj' "  scale 
of  production,  which  was  very  uneconomical ;  that  it  could  be  done 
only  by  manufacturing  on  a  large  or  "  manufacturing  "  scale,  which 
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would  require,  among  other  things,  a  switch  which  would  permit 
handling  in  tank  cars  and  eliminate  drayage  charges  in  and  out  of 
the  plant;  and  that  Mr.  Summers  said  that  he  could  make  money 
on  it  at  the  21-cent  price  by  working  it  right.  Mr.  Siunmers  indi- 
cated to  Mr.  Fries  the  then  contemplated  future  requirements  of 
the  Bureau  of  Aircraft  Production.  Mr.  Summers  denied  making 
.any  promise  that  the  Government  would  take  his  entire  output.  He 
further  testified  that  the  claimants  were  not  ordered  or  directed  to 
tnnke  methyl  acetate  at  21  cents,  and  that  Fries  &  Fries,  as  well  as 
the  other  attendants  at  that  meeting,  were  perfectly  free  to  say,  "We 
•can  not  manufacture  at  that  price." 

13.  The  next  day  Mr.  Conner  wrote  to  the  claimants  and  to  the 
seven  other  manufacturers  present  at  the  meeting  of  Februarj'  20  as 
follows : 

February  21,  1918. 

Gentlkmen  :  We  beg  to  confirm  the  understanding  reached  at  the 
-meeting  on  February  20th,  1918,  of  the  manufacturers  of  methyl 
acetate  called  by  the  wood  chemicals  section  of  the  War  Industries 
Board  for  the  purpose  of  ar^'anging  for  a  fixed  price  on  methyl 
acetate  Insed  upon  the  Govei-nnoent  prices  of  methyl  alcohol  and 
-estate  of  lime, 

1.  The  following  firms  were  represented: 

Albany  Chemical  Company. 
Alcohol  Products  Company. 
Fore  Chemical  Works  (Inc.). 
Fries  &  Fries. 
Mass  &  Waldstein. 
Melvinne-Corbet  Company. 
Norwich  Chemical  Company. 
XT.  S.  Industrial  Chemical  Company. 

2.  Prices — 80  per  cent  methyl  acetate  not  to  exceed  twenty-one 
•(21^)  cents  per  pound  naked  f.  o.  b.  shipping  point,  based  on  the 
following  prices:  Methyl  alcohol  eighty-six  (860)  cents  per  gallon 
naked,  acetate  of  lime  four  (40)  per  pound  naked. 

3.  Containers — (A)  Barrels — A  charge  of  one  (10)  cent  per  pound 
for  the  barrel  to  be  made  by  the  manufacturer. 

(B)  Drums — ^To  be  charged  for  at  cost  f.  o.  b.  manufacturers' 
plants,  and  full  credit  allowed  for  such  drums  as  are  returned  to 
manufacturers  in  good  order.  Shipment  in  returnable  drums  to 
be  charged  at  the  rate  of  two  (20)  cents  per  gallon  over  naked 
price. 

The  manufacturer  of  methyl  acetate  to  pay  the  return  freight 
charges  on  drums. 

For  export  shipments,  drums  to  be  supplied  by  the  purchasing 
department,  British  War  Mission,  120  Broadway,  New  York  City, 
New  York,  or  arrangements  made  with  them  whereby  manufac- 
turers' own  drums  or  barrels  may  be  furnished  for  this  purpose. 

4.  Specifications — ^Detailed  specifications  to  be  furnished  by  this 
section. 

5.  96  per  cent  methyl  acetate — Manufacturers  to  submit  cost  fig- 
ures covering  96  per  cent  methyl  acetate  in  order  that  this  section 
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may  determine  a  price  to  be  fixed  for  this  products    Notice  of  the- 
price  so  fixed  to  be  sent  to  the  manufacturers  by  this  section. 

6.  Yield — 150  pounds  80  per  cent  acetate  of  lime  to  yield  one  (1) 
pound  80  per  cent  methyl  acetate. 

7.  If  the  foregoing  conforms  to  your  understanding  of  the  agree- 
ment reached  by  the  manufacturers  with  this  section  at  said  meeting, 
kindly  confirm  same. 

Yours,  very  truly, 

Wood   Chemical  Section. 

By 

14.  The  War  Industries  Board  had  the  authority  and  power  to 
allocate  to  manufacturers  of  methyl  acetate  the  raw  materials  of 
which  it  is  made.  It  did  not  have  authority  to  contract  for  the 
purchase  of  methyl  acetate.  The  authority  rested  with  the  Bureau 
of  Aircraft  Production,  which  was  the  War  Department  bureau 
which  used  the  methyl  acetate  in  the  course  of  the  prosecution  of 
the  war.  The  War  Industries  Board  did,  however,  exercise  a  sort 
of  veto  power  over  contracts  for  the  procurement  of  methyl  acetate, 
if  that  Board  found  anything  in  such  contracts  which  it  thought 
improper  or  unjust.  The  purpose  of  the  War  Industries  Board  in 
holding  the  meeting  of  P^ebruary  20,  1918,  was  to  discuss  the  methyl 
acetate  situation  with  manufacturers,  with  a  view  to  arriving  at  an 
understanding  with  them  with  respect  to: 

(a)  The  price  and  other  terms  on  which  they  would  undertake  the- 
production  of  methyl  acetate  imder  any  contracts  therefor  which 
might  thereafter  he  let  to  them  by  the  Bureau  of  Aircraft  Produc- 
tion, and 

(6)  The  price  on  which  certain  raw  materials  composing  methyl 
acetate  would  be  allocated  to  them  by  the  (xovernment  for  the  per- 
formance of  such  contracts  for  the  production  of  methyl  acetate  for 
the  Government, 

and  to  obtain  a  rouffh  estimate  of  the  amounts  of  methvl  acetate 
which  the  various  interested  manufacturers  would  pri)bably  be  wUl- 
ing  to  undertake  to  produce  foj  the  Government  under  those  prices 
and  terms,  to  the  end  that  after  such  understanding  was  reached 
and  such  estimate  obtained  the  War  Industries  Board  might  then 
be  in  a  position  to  approve  such  contracts  which  might  be  let  to 
manufacturers  by  the  Bureau  of  Aircraft  Production,  and  then  to 
allocate  to  them  at  the  prices  stated  whatever  such  raw  materials 
might  be  necessary  for  the  performance  thereof. 

15.  Mr.  Fries  testified  that  shortly  after  the  meeting  of  February 
20  the  claimants  proceeded  to  acquire  special  facilities,  consisting  of 
a  new  plant  at  Yonkers,  N.  Y.,  and  about  September,  1918,  relocated 
and  equipped  their  old  plant  at  Cincinnati.  The  items  of  the  claim 
are  summarized  as  follows: 

Ileal  estate  and  biiil(linf?s.  Yonkers,  N.  Y $61,489.10 

Improvements  to  bnildinfrs  and  factory  fixtures,  Yonkers,  N.  Y 26,243.91 
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Machinery  and  equipment,  YtmkerH,  N.  Y $35,160.17 

Miseellaneous  sliop  equipment,  Yonkers,  N.  Y 840. 53 

Office  furniture  and  equipment,  Yonkers,  N.  Y 1, 193. 75- 

Improvements  to  buildinp:s,  Cincinnati,  Ohio 1,689.37 

Mncliinery  and  equipment,  Cincinnati,  Ohio 36,644.37 

Miscellaneous  shop  equipment 697.  54 

Total  special  facilities 163,958.74 

Statement  of  loss  Incurred  due  to  operations 52,072.45 

Total  amout  of  claim 216, 031. 19 

The  operating  losses,  for  which  reimbursement  is  sought,  are 
claimed  to  be  due  to  the  following ; 

(a)  Shutdowns  due  to  delays  of  the  Government  in  allocating  raw 
materials. 

(b)  Shutdowns  due  to  a  controversy  between  the  French  and  the 
American  (xovernments  as  to  the  specifications  for  methyl  acetate. 

(c)  Payment  by  the  claimants  of  higher  prices  for  raw  materials 
than  those  agreed  upon  at  the  meeting  of  February  20. 

16.  On  May  1,  1918,  claimants  wrote  to  Mr.  Conner  in  part  as 
follows : 

"  In  a  few  days'  time,  or  by  the  15th  of  May  at  the  latest,  we  will  be 
ready  to  operate  our  Yonkers  plant." 

On  May  4,  1918,  Mr.  Conner  replied,  saying,  among  other  things, 
the  following : 

"  AVe  acknowledge  receipt  of  your  favor  of  May  1  relative  to  your 
Yonkers  plant,  which  we  note  will  be  in  operation  by  May  15. 

"  Tlie  i-equirements  for  methyl  acetate  are  very  uncertain,  and  any 
extension  of  your  plants  for  the  manufacture  of  this  material  will 
have  to  be  entirely  on  your  own  responsibility." 

17.  Part  of  the  claim  is  for  machinery  for  the  production  of 
methvl  acetate  from  acetate  of  lime  instead  of  from  acetic  acid.  This 
machinery  was  purchased  by  the  claimants  on  September  30,  1918. 
Previously,  on#  September  16,  the  claimants  had  written  to  Mr- 
Conner  in  part  as  follows : 

"We,  however,  have  concluded  that  as  soon  as  you  can  give  us 
definite  information  that  we  will  again  be  permitted  to  manufacture 
methyl  acetate  we  will  take  the  necessary  steps  toward  making  our 
methyl  acetate  direct  from  acetate  of  lime,  which  will  give  us  the 
profit  which  we  must  have  in  order  to  operate. 

"  We  are  very  fortunate  in  being  able  to  obtain  at  the  present  mo- 
ment all  the  necessary  machinery  in  second  hands. 

"  If  you  can  let  us  know  within  the  next  few  days  we  can  get  the- 
machinery  installed  in  a  week  or  two  and  be  fully  prepared  to  meet 
your  demands. 

******* 

"As  you  see  from  what  we  have  said,  it  is  very  important  for  us  to 
know  at  the  earliest  possible  moment  whether  the  Allies  are  renew- 
ing their  requirements,  as  we  do  not  like  to  miss  the  opportunity  of 
purchasing  this  machinery  in  second  hands." 
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On  September  18  Mr.  Conner  replied  in  part : 

"  2.  It  is  verj^  possible  that  you  may  be  able  to  effect  a  saving  in 
the  manufacturing  cost  of  methyl  acetate  by  using  acetate  of  Rme 
instead  of  acetic  acid,  and  we  would  have  no  objection  to  your  chang- 
ing your  present  method  of  manufacture. 

"  3.  As  formerly  advised  you,  the  requirements  for  the  product 
are  very  uncertain  and  we  are  not  in  a  position  to  assure  you,  or  any 
of  the  manufacturers,  that  you  can  depend  upon  the  movement  of 
any  definite  quantities  for  future  shipment  for  Government  account.'' 

18.  After  the  meeting  of  February  20,  1918,  claimants  received 
from  time  to  time,  either  from  the  Bureau  of  Aircraft  Production 
directly  or  through  William  S.  Gray  &  Co.,  or  both,  orders  for  about 
1,040  tons  of  methj^l  acetate,  all  of  which  orders  have  been  filled  and 
paid  for,  and  no  claim  in  that  regard  is  made.  Upon  the  signing  of 
the  armistice  the  need  of  the  Government  for  methyl  acetate  ceased, 
and,  of  course,  no  more  was  ordered.  Mr.  Fries  testified  that  they 
would  have  made  monej'^  on  the  production  of  these  1,040  tons  if  they 
could  have  had  continuous  production  without  shutdowns. 

19.  The  claimants  introduced  testimony  as  to  conversations  with 
Dr.  Lawrence  S.  Arnold  and  Mr.  Ernest  Bamberger,  both  of  the 
Bureau  of  Aircraft  Production,  and  with  Mr.  Arthur  H.  Smith,  of 
the  War  Industries  Board.  The  testimony  of  these  gentlemen  raised 
a  conflict  with  that  of  the  claimants.  We  find  the  fact  to  be  that  none 
of  them  made  any  statement  to,  or  had  any  conversations  with,  the 
claimants  which  raised  an  exj^ress  or  implied  obligation  on  the  part  of 
the  United  States. 

20.  After  the  close  of  the  hearings  and  upon  mature  reflection  the 
claimants  state  their  contention  in  their  brief  as  follows : 

"  Our  contention  is :  In  view  of  the  large  consideration  given  up  by 
Fries  at  the  request  of  the  United  States  in  modifying  the  French 
contract  and  the  heavy  obligations  for  plant  extensions  and  alter- 
ations assumed  by  Fries,  in  view  of  the  situation  of*the  parties  and 
all  the  surrounding  circumstances  and  the  later  practical  construc- 
tion of  the  agreement  which  was  made  on  February  20,  1918,  that 
an  implied  obligation  or  agreement  of  the  United  States  necessarily 
inhered  in  this  contract  to  continue  to  take  at  21  cents  for  a  suffi- 
ciently long  time  a  sufficient  amount  to  enable  Fries  to  make  a  profit 
of  20  per  cent  on  that  price  and  to  amortize  the  facilities  they  were 
required  to  construct  and  change  for  this  purpose  and  no  other;  or, 
the  United  States  failing  so  to  do,  to  reimburse  Fries  for  the  actual 
expenditures,  alterations,  and  losses  directly  caused  by  the  Govern- 
ment." 

DECISIOK. 

1.  We  think  that  if  there  is  any  liability  of  the  Government  at  all 
in  this  case  it  must  arise  out  of  what  happened  on  February  20, 1918. 
It  seems  to  us  that  the  transaction  regarding  the  French  contract 
was  a  separate  matter  which  was  a  closed  incident  before  the  meeting 
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of  February  20.  No  express  promises  were  made  at  that  meeting 
either  by  Mr.  Smnmers  or  Mr.  Conner  to  take  any  of  the  claimant's 
product,  to  reimburse  them  for  special  facilities,  or  to  insure  them 
against  loss  on  the  transaction.  If  there  is  any  promise  in  those 
particulars  it  must  be  one  implied  from  the  circumstances.  Our  dis- 
cussion will  be  limited  to  an  examination  of  the  question  of  whether 
any  such  promise  may  properly  be  inferred. 

2.  A  promise  might  be  implied,  perhaps,  if  the  Government  had 
peremptorily  directed  or  compelled  the  claimants  to  produce  at  21 
cents.  We  find,  however,  that  there  was  no  such  compulsion.  We 
think  that  the  claimants  were  left  free  to  choose  whether  or  not  they 
would  "produce  at  21  cents.  To  be  sure,  in  the  event  that  they  had 
chosen  not  to  produce  at  that  price,  it  is  probable  that  the  Govern- 
ment would  have  refused  to  allocate  any  raw  materials  to  them  and 
thus  might  have  eflFectively  prevented  them  from  producing  any 
methyl  acetate.  But  the  Government  clearly  had  the  right  to  refuse, 
for  anv  reason  or  no  reason  at  all,  to  allocate  the  raw  materials 
which  it  controlled.  Moreover,  even  if  Mr.  Conner  threatened  to 
commandeer  claimants'  plant  (which  threat  he  denies  making)  we 
do  not  think  that  that  was  more  than  calling  to  Mr.  Fries's  atten- 
tion the  Government's  power  under  an  existing  provision  of  law 
which  Mr.  Fries  is  presumed  to  have  known  without  having  it  called 
to  his  attention.    This  could  not  be  called  compulsion. 

3.  The  claimants,  then,  havHig  voluntarily  expressed  their  satis- 
faction with  the  21-cent  price,  the  question  arises  whether  an  im-. 
plied  obligation  on  the  part  of  the  claimants  to  produce  and  on  the 
part  of  the  United  States  to  take  the  product  results. 

4.  We  think,  in  truth,  that  the  fact  is  that  Mr.  Fries  accepted  Mr. 
Summer's  argument  and  opinion  as  to  the  cost  of  production  and 
came  around  to  his  view  that  as  a  business  -proposition  they  could 
produce  at  a  profit  at  21  cents.  Of  course,  consciously  or  uncon- 
sciously, Mr.  Fries  doubtless  reckoned  on  production  over  a  con- 
siderable period.  At  that  time  (February,  1918)  the  end  of  the  war 
was  not  in  sight,  and  many,  if  not  most,  people  at  that  time  expected 
hostilities  to  last  considerably  longer  than  they  actually  did.  Doubt- 
less Mr.  Summers  and  Mr.  Conner,  as  well  as  Mr.  Fries,  also  looked 
for  a  longer  war,  and  consequently  for  a  longer  demand  for  methyl 
acetate.  If- that  was  not  the  state  of  Mr.  Fries's  mind,  we  think  it 
inconceivable  that  as  a  business  man  he  should  not  have  first  sought 
and  obtained  some  def^nite^  precise^  and  specific  express  assurance 
from  Mr.  Summers  or  Mr.  Conner  as  to  the  quantity  of  methyl  ace- 
tate which  the  Government  would  actually  bind  itself  to  take  before 
he  took  the  solemn  and  expensive  step  of  acquiring  two  new  plants 
on  the  expectation  that  the  Government  would  insure  him  against 
loss. 
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5.  From  the  warning  contained  in  Mr.  Connor's  letter  of  May  4, 
1918,  it  is  apparent  that  Mr.  Fries,  in  making  his  expenditures  in 
Cincinnati  in  the  fall  of  1918,  did  not  rely  on  reimbursement  by  the 
Government  by  reason  of  any  promises  of  the  War  Industries  Board. 

Moreover,  in  acquiring  the  second-hand  acetate  of  lime  machinery 
on  September  30,  1918,  Mr.  Fries  acted  in  spite  of  the  warning  con- 
tained in  Mr.  Conner's  letter  of  September  18,  1918.  We  think  that 
the  fact  that  Mr.  Fries  made  these  expenditures,  for  which  he  now 
claims  reimbursement,  in  spite  of  those  warnings  clearly  shows  that 
he  was  knowingly  taking  a  business  risk  in  so  doing,  and  fortifies 
our  conclusion  that  the  other  expenditures  for  which  he  now  seeks 
reimbursement  were  also  made  as  a  business  risk. 

6.  Even  if  the  meeting  of  February  20  be  construed  as  a  request  to 
increase  facilities,  we  do  not  think  that  that  would  raise  an  implied 
promise  to  reimburse  claimants  for  any  losses  which  they  might 
suffer  by  reason  of  so  doing.  This  Board  said  in  its  opinion  in  the 
Shannon  Copper  Co.  case: 

"  27.  To  illustrate,  if  A  sends  to  a  railroad  certain  goods  for  ship- 
ment and  the  railroai^  transports  them,  there  is  a  necessary  implica- 
tion that  A  impliedly  agrees  to  pay  therefor.  On  the  other  hand,  if 
A  requests  B  to  start  a  milk  farm  so  that  A  may  purchase  milk  of 
him,  and  B  accedes  to  the  request  and  sells  milk  to  A,  B  has  done  an 
act  at  the  request  of  A  by  which  A  has  benefited.  But  assuming  that, 
A  having  bought  milk  at  the  market  rate  for  a  year  from  B,  it 
appears  at  the  end  of  the  year  that  Bl^s  lost  money  by  the  operation 
of  his  farm,  it  can  hardly  be  contended  that  A  is  in  any  way  obli- 
gated to  pay  B  for  his  loss." 

7.  We  think  the  telegram  of  February  15  calling  the  meeting,  the 
transactions  at  the  meeting  of  February  20,  and  the  letter  of  Feb- 
ruary 21  confirming  the  arrangement  arrived  at,  all  lead  to  the  con- 
clusion that  that  meeting  was  merely  to  make  a  preliminary  arrange- 
ment as  to  prices  and  terms  as  detailed  in  paragraph  14  of  our  Find- 
ings of  Fact,  supra,  and  that  the  matter  of  how  much  methyl  acetate 
each  manufacturer  actually  would  be  given  orders  for,  or,  for  that 
matter,  would  accept  orders  for,  was  wholly  foreign  to  the  purpose, 
spirit,  and  intent  of  that  meeting.  We  think,  therefore,  that  if  Mr. 
Fries  in  fact  then  relied  on  that  meeting  as  a  promise  by  the  Govern- 
ment to  insure  him,  in  one  way  or  another,  against  loss  on  what- 
ever plants  he  thereupon  might  acquire,  he  was  not  justified  in  so 
relying  and  that  no  promise  in  those  respects  can  be  implied  from 
that  meeting.  We  think  that  he  took  a  business  risk,  depending 
largely  on  the  duration  of  hostilities,  and  lost.  He  can  not  now  ex- 
pect the  Government  to  make  good  such  losses.  It  follows  that  the 
relief  sought  in  those  particulars  must  be  denied. 

8.  Because  we  conclude  that  there  was  no  agreement  to  accept 
methyl  acetate,  to  reimburse  claimants  for  facilities,  or  to  insure  them 
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agninst  loss,  it  does  not  follow  necessarily  that  some  kind  of  a  prom- 
ise or  offer  should  not  be  implied  from  the  meeting  of  February  20. 
Claimants  urge  us  to  find  an  implied  promise  or  offer  to  furnish  or 
<;ause  to  be  furnished  within  a  reasonable  time  at  certain  prices  the 
raw  materials  necessary  to  perform  whatever  production  contracts 
they  might  thereafter  obtain.  Tliis  branch  of  the  case  was  not  fully 
developed  nt  the  hearings  and  was  largely  lost  sight  of  by  counsel 
in  the  details  of  claimant's  main  contention.  We  think  that  we 
should  not  find  an  implied  contract  on  fragmentary  evidence.  We 
feel  disposed,  therefore,  to  grant  a  further  hearing  on  this  branch 
of  the  case  only, 

DISPOSITION. 

1.  Such  further  hearing  will  be  granted  if  claimants  file  with  this 
Board  a  request  therefor  within  20  days  from  the  date  hereof  together 
with  a  precise^  detailed^  and  specific  statement  of  the  nature,  terms, 
and  conditions  of  the  implied  contract  in  these  respects  which  they 
request  this  Board  to  find ;  otherwise  a  final  order  will  be  made  deny- 
ing the  relief  prayed  for. 

2.  If  the  claimants  desire  to  appeal  from  the  part  of  this  decision 
adverse  to  them  we  see  no  objection  to  their  taking  such  appeal  at 
once  even  though  a  final  order  has  not  been  entered,  and  having  such 
(appeal  pending  while  the  further  hearing  above  referred  to  is  being 
dispo^  of. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Eaton  concurring. 


Case  No.  1457. 

Jn  re  CLAIM  OF  MOKSAKTO  CHEMICAL  WOBKS. 

1.  PLANT  AND  EaUIPMEKT— AMOBTIZATION,  EXPENSE  OF. — Where  olaixu- 

ant  undertook  to  construct  an  addition  to  its  plant,  expecting  the  Got- 
ernment  to  take  all  the  sulphuric  acid  manufactured  there,  and  by  that 
means  to  amortize  the  cost,  but  the  addition  was  not  completed  before 
the  armistice,  and  consequently  no  acid  produced  therein,  there  is  no 
agreement  within  the  act  of  March  2,  1919. 

2.  FACILITIES  IN  ANTICIPATION  OF  CONTEACTS.— Where  the  manufacturer 

undertakes  the  erection  of  an  addition  to  its  plant,  and  there  is  no* 
agreement  on  the  part  of  the  Qovernment,  express  or  implied,  to  reim- 
burse it  for  the  cost  thereof,  claimant  is  not  entitled  to  recover  same. 

3.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  expense  in, 

connection  with  the  building  of  an  addition  to  claimant's  plant.     Held., 
no  agreement  within  the  meaning  of  the  act  of  March  2,  1919. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  was  filed  with  Ordnance  Claims  Board  June  23, 1919, 
and  by  that  board  referred  to  the  Board  of  Contract  Adjustment 
July  2,  1919. 

FINDINGS   OF   FACJT   AND   DECISIONS. 

I.  From  the  verification  of  the  notice  of  chiim  it  appears  that  the- 
claimant  is  a  corporation  of  which  John  F.  Queeny  is,  and  at  the 
times  hereinafter  mentioned  was,  the  president. 

II.  Claimant  has  been  for  many  years  engaged  in  the  manufacture 
of  medicinal  and  other  chemical  products  known  commercially  as 
tine  chemicals,  at  St.  Louis.  Mo.  In  the  latter  part  of  1917  it  pur- 
chased the  plant  of  the  Commercial  Acid  Co.  in  East  St.  Louis,  III. 
This  was  a  heavy  chemical  plant,  manufacturing  sulphuric  acid  and 
other  heavy  chemicals.  In  June,  1918,  claimant  entered  into  an 
agreement  with  the  Ordnance  Department,  United  States  Army,  to 
supply  1,500  tons  of  phenol  at  the  rate  of  125  tons  a  month,  com- 
mencing in  October,  1918,  which  agreement  was  afterwards  embodied 
in  a  contract  of  formal  character,  bearing  the  Ordnance  Number 
P  13759-1258-E. 

III.  Sulphuric  acid  is  required  for  the  manufacture  of  phenol.  At 
the  date  last  mentioned  and  thereafter  until  the  armistice  there  was 
a  great  scarcity  of  sulphuric  acid  which  was  particularly  acute  in 
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the  territory  -tributary  to  8t.  Louis.  Claimant  was  requested  by 
letter  dated  July  28,  1918,  from  the  joint  office  on  Chemical  Sta- 
tistics, written  by  direction  of  the  Chief  of  Acids  and  Heavy  Chemi- 
ciils  Section  of  the  War  Industries  Board,  not  to  enter  into  any  con- 
tracts for  delivery  of  sulphuric  acid  after  December  31,  1918;  to 
which  letter  it  replied  under  date  of  August  3,  1918,  that  it  would  be 
guided  accordingly. 

For  the  purpose  of  relieving  this  scarcity  of  sulphuric  acid  and 
for  the  especial  purpose  of  providing  its  fine  chemical  plant  at  St. 
Louis  with  the  sulphuric  acid  necessary  for  the  performance  of  its 
phenol  contract  claimant  was  willing  and  desirous  to  increase  the 
facilities  of  its  recently  acquired  East  St.  Louis  plant  by  the  addi* 
tion  of  a  chamber  unit  for  the  manufacture  of  sulphuric  acid. 

Mr.  Queeny,  claimant's  president,  accordingly  entered  into  nego- 
tiations with  the  Government  and  had  an  interview  in  New  York  in 
the  latter  part  of  July,  1918,  with  First  Lieut.  Albert  B.  Baker,  of 
the  Production  Division,  Ordnance  Department.  Lieut.  Baker  had 
general  charge  of  the  production  of  sulphuric  acid.  At  this  meet- 
ing Lieut.  Baker,  who  was  and  is  an  importer  and  exporter  of  chem- 
ical materials,  explained  to  Mr.  Queeny  the  situation  respecting  the 
sulphuric-acid  shortage  and  informed  him  that  the  Government  was 
desirous  of  working  out,  in  cooperation  with  the  manufacturers,  a 
scheme  to  increa49e  facilities  which  would  result  in  increased  produc- 
tion. The  question  of  an  advance  of  money  to  claimant  through  the 
War  Credits  Board,  for  the  purpose  of  increasing  the  facilities  of 
its  East  St.  Liouis  plant,  was  also  discussed. 

IV.  UpoH  his  return  to  Washington,  Lieut.  Baker  wrote  and  dis- 
patched a  letter  dater  July  31,  1918,  to  claimant,  attention  of  Mr. 
J.  F.  Queeny,  the  material  portions  of  which  are  as  follows : 

"1.  We  beg  to  confirm  conference  held  at  New  York,  under  date 
o^  July  25tli,  relative  to  your  building  additional  capacities  for  the 
production  of  sulphuric  and  nitric  acids.  As  advised  to  you  in  con- 
ference, the  Government  needs  at  the  present  time  both  of  these 
materials,  and  the  need  for  them  wiU  probably  increase  as  the  time 
goes  on.  The  matter  of  the  sulphuric  acid  plant  has  been  discussed 
most  thoroughly,  and  it  appears  that  the  future  policy  of  the  Govern- 
ment with  regard  to  these  J)lants  will  be  to  equip  large  units  to  be 
built  and  owned  by  the  Goverhment  at  points  central  to  the  ex- 
plosives manufacturers.  The  writer  finds  upon  his  return  that  even 
the  question  of  advancement  of  money  through  the  War  Credits 
BoaVd  is  rather  a  difficult  operation  for  a  proposition  such  as  yours. 

"2.  The  Government  needs  this  material,  and  if  your  company 
desires  to  increase  the  production  it  would  seem  very  advisable  for 
you  to  go  ahead  on  construction  work  for  your  own  account,  and  the 
Government  will  purchase  the  resultant  product  in  as  large  an 
amount  as  you  may  produce." 

9d3&— 20 ^17 
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V.  Claimant,  by  its  president,  Mr.  Queeny,  replied  to  the  fore- 
going letter  under  date  of  August  2,  1918,  in  a  letter  the  material 
portions  of  which  are  as  follows : 

"  1.  We  beg  to  acknowledge  receipt  of  your  letter  of  31st  ult.  MX 
471.8581/117,  also  telegram  of  same  date,  and  regarding  which  we 
phoned  you  to-day,  and  confirm  as  follows: 

"  2.  By  reasons  of  conditions  stated  by  you,  which  make  it  appar- 
ently impracticable  for  the  Government  to  accept  the  proposal  we 
submitted  on  July  6,  for  sulphuric  acid,  we  will  consider  this  said 
proposal  void. 

"  3.  In  view  of  the  possible  increased  needs  by  the  Government  for 
sulphuric  acid  and  nitric  acid,  we  are  going  ahead  in  the  construction 
of  an  extension  to  our  present  sulphuric  acid  plant,  and  at  our  own 
expense,  but  must  have  Government  assistance  for  the  chemical  lead 
required,  now  carefully  estimated  to  be  400  tons,  one-half  of  the 

Siantity  should  be  delivered  to  the  rolling  mills  during  August  and 
e  balance  during  September." 

VI.  On  the  same  date,  August  2, 1918,  claimant  sent  a  telegram  to 
Lieut.  Baker  which  was,  so  far  as  material  to  this  case,  as  follows : 

"  Your  letter  and  telegram  of  July  31  received  regarding  sulphuric 
acid.  We  are  going  ahead  on  building  construction  for  increased  out- 
put and  at  our  own  expense." 

VII.  The  Ordnance  Department  procured  for  claimant  alloca- 
tions of  steel  and  lead  for  the  new  building  to  be  erected  in  East  St. 
Louis  as  aforesaid.  Contracts  were  entered  into  by  claimant  for  the 
steel  and  lead  so  allocated  to  it  and  also  for  tile,  brick,  and  other 
building  materials.  At  the  date  of  the  armistice  most  of  this  mate- 
rial had  been  assembled  and  foundations  laid.  The  steel  was  de- 
live/*ed  shortly  afterwards,  and  claimant,  having  been  unable  to 
cancel  its  commitments  for  material,  proceeded  with  the  erection  of 
the  building  in  order  to  save  the  materials  from  deterioration  and 
waste,  although  it  asserts  that  its  ordinary  business  does  not  require 
it.  No  sulphuric  acid  was  ever  delivered  from  the  addition  to  the 
East  St.  Louis  works,  although  some  was  purchased  by  the  Govern- 
ment from  the  old  plant. 

VIII.  The  evidence  shows  clearly  that  claimant  undertook  to  con- 
struct the  addition  to  its  East  St.  Louis  plant  at  its  own  expense, 
relying  upon  the  promise  of  the  Government  to  take  all  the  sulphuric 
acid  manufactured  there,  and  by  that  means  amortizing  the  cost. 
This  it  was  prevented  from  doing  by  the  armistice  and  the  consequent 
cessation  of  the  Government's  requirements  for  explosives,  into  which 
sulphuric  acid  entered. 

It  is  clear  from  all  the  evidence  that  the  risk  of  the  termination 
of  hostilities  was  assumed  by  claimant  and  that  no  promise  was 
made  to  it  to  reimburse  it  for  expense  which  it  might  incur  in  en- 
larging its  plant. 
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The  Board  finds,  therefore,  that  there  was  no  agreement  in  the 
premises  between  claimant  and  any  officer  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War  or  of  the  President 
which  the  Secretary  of  War  can  adjust,  pay,  or  discharge. 

DISPOSITION. 

This  Board  will  enter  the  usual  final  order,  denying  relief. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


Case  No.  1801. 

In  re  CLAIX  OF  THE  AKE&ICAN  ROLLING  KILL  CO. 

1.  KODIFIGATION  OF  CONTRACT. — Where  the  original  contract  allows  no 

inspection  charge  to  the  contractor  and  upon  modijleatlon  of  the  contract 
in  certain  other  particulars  there  is  still  no  agreement  by  an  authorised 
agent  of  the  Qovernment  allowing  such  an  item  to  the  contractor,  hut 
merely  a  recommendation  by  an  oAcer  of  the  Production  Diyision  that 
such  item  should  be  allowed,  inasmuch  as  no  contracting  officer  of  the 
Qovernment  consented  to  the  allowance  of  a  charge  for  inspecting,  the 
contractor  is  not  entitled  to  such  an  allowance. 

2.  CLAHC  and  decision. — Claim  under  the  act  of  ]i:arch  2,  1919,  for  an  in- 

spection charge  on  sheet  steel  manufactured  by  claimant  under  a  pro- 
curement order.  The  price  fixed  by  the  procurement  order  contained 
no  allowance  for  inspection,  nor  did  any  authorized  agent  of  the  Qov- 
ernment agree  that  claimant  should  be  paid  such  an  allowance.  Held, 
claimant  is  not  entitled  to  relief. 

Ml*.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $4,948.18  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimajit  and 
the  United  States. 

2.  The  only  question  that  arises  in  this  claim  is  as  to  whether  or 
not  the  claimant  is  entitled  to  be  paid  an  "inspection  charge"  of 
10  cents  on  each  hundred  pounds  of  steel  manufactured  by  it  under 
procurement  order  P-2227-77^Tw. 

3.  The  original  procurement  order  is  dated  January  18,  1918,  and 
calls  for  the  manufacture  of  1,535  tons,  more  or  less,  of  deep  drawing 
steel.    It  reads  as  follows : 

PROCUREMENT  ORDER. 

War-Ord-G  P2227-776Tw. 

January  18,  1918. 
Firm :  American  KoUing  Mill  Company. 
Address:  Middletown,  Ohio. 
Order  for:  7/64"  thick  by  37^"  by  95"  long. 
Quantitv :  1,535  tons,  more  or  less  (2,000  pounds  each). 
Price:  $4.65  per  100  pounds;  total,  $142,755. 

Gentlemen  :  1.  T  am  directed  by  the  Chief  of  Ordnance  to  herebv 
give  you  an  order  for  1.535  tons,  more  or  less  (2,000  pounds  each),  of 
7/64"  thick  by  37^"  by  95"  long,  deep  drawing  sheet  steel. 

252 
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2.  This  steel  is  to  be  guaranteed  by  you  for  the  purpose  intended 
from  a  fabrication  standpoint,  and  is  to  conform  to  th^  following 
physical  properties: 

Tensile  strength,  55,000  to  64,000  pounds  per  square  inch. 
Contraction  In  area,  minimum,  45  [yer  cent. 
Elongation  in  2  inches,  minimum,  25  per  cent. 

It  is  understood  that  any  or  all  of  the  above  special  treatments 
may  be  waived,  and  if  so  waived,  a  corresponding  concession  in  price 
will  be  granted  should  they  be  found  unnecessary  in  the  fabrication 
of  the  steel. 

3.  The  inspection  of  this  steel  will  be  conducted  by  the  Inspection 

Division*  Ordnance  Office,   Sixth  and   B   Streets  NW.,  Wavshing- 

ton,  D.  C. 

*  ***** 

5.  You  will  be  paid  at  the  rate  of  $4.65  per  100  pounds  for  the 
steel  herein  ordered,  f .  o.  b.  cars  Pittsburgh,  Pa.,  basis,  which  price 
is  in  accordance  with  that  fixed  by  the  Government  authorities. 
The  usual  Government  terms  of  payment  will  obtain.  The  above 
price  of  $4.65  per  100  pounds  is  made  upon  the  following  basis : 

Base .$4.  30 

Pickling .25 

Oiling .10 

Total 4. 05 

7.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  P  2227-776Tw;  PR.     xou  are  requested 
to  notify  this  office  of  your  acceptance  of  the  above  order  by  wire, 
as  well  as  by  your  indorsement  of  the  inclosed  copy. 
KespectfuUy, 

Samuel  McRobebts, 
ColoneL  Ordnance  Dept.^  N.  A. 
WT:  VJ:  CMR 

By  Chas.  N.  Black, 
Lieut.  Vol,  Ordnance  Dept.^  N.  A, 

1  inclosure. 
Instructions  to  bidders. 

The  claimant  mailed  to  the  Ordnance  Department  a  written  ac- 
ceptance of  this  order. 

4.  Prior  to  the  issuing  of  the  procurement  order  negotiations  had 
taken  place  between  the  claimant  and  Capt.  E.  M.  Simon,  and  on 
January  13  a  written  memorandum  was  drawn  up  by  Capt.  Simon 
which  was  handed  to  the  claimant,  the  first  paragraph  of  which 
reads  as  follows : 

"  1.  Order  to  be  placed  with  the  American  Rolling  Mills  Com- 
pany, Middletown,  Ohio,  for  1,550  tons  7/64"  by  37i"  by  95",  to 
be  used  for  vanes.  This  steel  to  be  governed  by  the  same  conditions 
as  the  preceding  steel  except  as  herein  modified. 

Base $4. 30 

Pickling .25 

Oiling .10 

Total 4.65 
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Capt.  Simon  was  an  officer  with  the  Production  Division  of  the 
Ordnance  Department,  one  of  whose  duties  it  was  to  prepare  memo- 
randa for  a<?reements  and  to  send  the  memoranda  to  the  Procure- 
ment Division,  where  the  procurement  orders  were  drawn  up.  This 
was  followed  by  a  requisition  for  a  procurement  order,  which  pro- 
vided for  a  price  of  $4.65  per  100  pounds,  and  the  items  making 
up  the  price  are  the  same  as  those  shown  in  the  memorandum  aiid 
in  the  procurement  order  itself. 

5.  It  was  later  found  advisable  to  change  the  chemical  specifica- 
tions for  the  steel,  and  there  was  a  conference  between  the  claimant 
and  Capt.  Simon.  He  prepared  a  memorandum  dated  February  U 
1918,  by  the  terms  of  which  the  tensile  strength  per  square  inch  for 
body  steel  was  to  be  reduced  to  48,000  pounds,  and  the  chemical  speci- 
fications for  the  steel  were  to  read  as  follows : 

Carbon  not  over $0. 17 

Manganese  not  over .40 

The  memorandum  at  the  end  has  the  following  "extras,  as  follows  ": 

"  Deep  drawing  analysis. 
"  Pickled  and  annealed. 
"  Oiled. 
"  Inspected. 
^'  The  vane  stock  seven  sixty-fourths  inch  to  conform  to  the  above 
chemical  requirements  and  extras,  but  the  physical  requirements  are 
waived. 

"  The  original  contract  to  be  unchanged  except  as  above  modified.'^ 

6.  A  proposed  amendment  to  the  procurement  order  under  date 
of  February  21,  1918,  was  sent  to  the  claimant.  This  proposed 
amendment  reads  as  follows  in  paragraph  1 : 

"Eef erring  to  the  order  placed  with  you  dated  January  18,  1918 
(procurement  order  War  Ord.  P2227-776Tw(  for  1,535  tons,  moi-e 
or  less,  *  *  *  I  am  directed  by  the  Acting  Chief  of  Oronancc 
to  inform  you  that  paragraphs  2  and  5  of  said  order  have  been 
amended  to  read  as  follows    *    ♦    *     : 

"  5.  You  will  be  paid  at  the  rate  of  $4.90  be  100  pounds  for  steel 
herein  ordered,  f.  o.  b.  cars,  Pittsburgh,  Pa.,  basis,  which  price  is 
in  accordance  with  that  fixed  by  the  Government  authorities.  The 
usual  Government  terms  of  payment  will  prevail.  The  above  order 
of  $4.90  per  100  pounds  is  made  upon  the  following  basis : 

Base $4.  30 

Deep    drawing .25 

Pickling  and  annealing .  25 

Oiling .10 

Total 4. 90 

The  last  paragraph  of  this  procurement  order  reads  as  follows : 

"Any  communications  in  reference  to  this  order  should  be  made 
to  War-Ord-P2227-776Tw ;  PR.  If  you  accept  this  amendment, 
kindly  wire  this  office  to  that  effect  ana  indorse  and  return  the  in- 
closed copy  in  the  manner  indicated  hereon." 
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The  claimant  declined  to  accept  the  above  amendment  to  the  pro- 
curement order  for  the  reason  that  the  cost  of  inspection  was  elimi- 
nated. 

7.  On  March  2,  1918,  the  claimant  wrote  the  Chief  of  Ordnance 
at  Washington  to  the  effect  that  the  price  for  this  steel  should  be 
$5  per  hundred  instead  of  $4.90,  as  called  for  in  the  amendment, 
and  on  March  7,  1918,  the  claimant  wrote  the  Ordnance  Department 
returning  the  proposed  amendment  to  the  procurement  order  and 
stating  that  the  $().10  for  inspection  was  omitted.  On  March  21, 
1918,  the  claimant  wrote  the  Ordnance  Department  as  follows : 

"  Referring  to  your  letter  of  the  14th  inst.,  with  reference  to  Order 
P2227-776Tw,  we  are  holding  up  our  indorsement  to  this  amendment 
for  the  reason  that  the  price  should  include  $0.10  for  inspection  as 
outlined  in  our  letter  to  your  depai-tment  dated  March  7,  1918. 
Please  revise  this  amendment  to  include  this  status,  and  we  will  see 
that  it  is  properly  indorsed  and  returned." 

On  April  1,  1918,  the  Ordnance  Department  returned  to  the  claim- 
ant copy  of  the  amendment  to  the  procurement  order  and  on  the 
same  date  sent  the  claimant  the  following  letter : 

"  Confirming  verbal  understanding  your  Mr.  W.  S.  Stevenson  had 
with  Capt.  W.  L.  McCleary,  Feb.  29th,  I  am  directed  by  the  Acting 
Chief  of  Ordnance  to  advise  you  that  on  your  war  order  this  division 
can  not  allow  an  inspection  extra  of  ten  cents  per  hundred  to  apply 
except  on  the  material  shipped  prior  to  the  receipt  of  the  amendment 
dated  February  21,  eliminating  this  inspection  extra." 

The  claimant  returned  the  proposed  amendment  to  the  procure- 
ment order  with  a  letter  to  the  effect  that  it  was  entitled  to  the  $0.10 
inspection  charge.    The  letter  reads  in  part  as  follows : 

'^Referring  to  procurement  orders  P2227-776Tw  and  P2228- 
777Tw,  we  are  returning  herewith  the  amendments,  for  the  reason 
that  we  are  absolutely  entitled  to  the  100  inspection  charge,  and  we 
must  insist  upon  this  charge  being  included,  and  that  all  invoice:^ 
which  we  have  rendered  under  this  contract  be  passed  without  any 
revision. 

"  We  believe  that  your  understanding  of  the  10^  inspection  charge 
is  not  correct.  It  is  intended  to  cover  labor  which  we  furnish  in  in- 
spection of  sheets  of  this  nature. 

"You  specified  this  inspection,  and  it  is  necessary  for  us  to  fur- 
nish two  laborers  to  turn  over  every  sheet  for  the  Government  in- 
spector, and  this  100  inspection  charge  does  not  nearly  cover  the  ex- 
pense to  which  we  are  put. 

"The  fact  that  your  recent  communications  have  eliminated  this 
10^  charge  has  al^lutely  no  bearing  on  the  case,  as  you  did  not 
instruct  your  inspector  not  to  make  this  rigid  inspection,  and  we, 
of  course,  had  no  right  or  authority  to  instruct  him  what  to  do,  there- 
fore we  must  insist  upon  this  charge  being  allowed." 

8.  The  proposed  amendment  to  the  procurement  order  was  never 
accepted  by  the  claimant.     It  continued  the  manufacture  of  steel 
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contracted  for  and  has  constantly  insisted  in  its  correspondence  with 
the  Ordnance  Department  that  it  is  entitled  to  receive  an  additional 
10  cents  as  an  inspection  charge.  ,The  Government  has  required  the 
same  kind  of  inspection  in  respect  to  tlie  steel  covered  by  this  order 
that  was  required  for  steel  manufactured  under  procurement  order 
No.  P2228-777-TW. 

9.  The  steel  which  the  claimant  manufactured  under  procurement 
order  No.  P2227-776-Tw  was  shipped  to  the  Metropolitan  Engineer- 
ing Co.  and  was  used  for  vanes  for  trench  mortar  bombs.  It  is  called 
''  vane  stock  "  as  distinguished  from  "  body  stock."  The  body  stock 
covered  by  procurement  order  No.  P2228-777-Tw  was  used  as  a 
container  for  the  trench  mortar  bombs  and  had  to  be  drawn  into  the 
required  shape.  The  vane  stock  was  merely  cut  to  the  proper  shape 
for  use  as  a  sort  of  rudder  for  the  bombs  and  was  not  subject  to  any 
important  strain. 

10.  The  number  of  tons  ])rovided  for  in  the  original  procurement 
order,  which  was  1,535  tons,  was  reduced  by  agreement  to  1,160  tons. 
Payment  has  been  made  to  the  claimant  of  $4.90  per  100  pounds  for 
the  whole  of  the  1,100  tons,  which  is  full  payment  of  the  contract 
price  unless  it  is  also  entitled  to  an  additional  10  cents  to  cover  the 
cost  of  inspection. 

11.  There  has  been  no  waiver  by  the  claimant  of  any  of  its  rights 
to  receive  payment  for  the  cost  of  inspection.  On  the  contrary  it  has 
from  the  beginning  continually  insisted  that  it  was  entitled  to  this 
charge  and  has  declined  to  sign  any  agreement  which  eliminates  this 
charge  unless  the  requirement  for  inspection  was  also  eliminated. 

DECISION.  ^ 

1.  The  decision  of  this  Board  in  the  claim  of  the  American  Rolling 
Mill  Co.,  No.  1802,  is  based  on  facts  which  are  identical  with  those  in 
this  case  in  most  respects,  but  differ  in  one  respect  that  is  vital.  I^ 
claim  No.  1802  it  appears  that  the  original  procurement  order  pro- 
vided for  a  10-cent  inspection  charge  and  that  this  order  was  accepted 
by  the  contractor  in  writing.  There  was  thus  constituted  an  agree- 
ment which  was  binding  on  both  parties,  which  could  not  be  amended 
without  the  consent  of  both  parties.  It  is  held  therefore  in  case 
No.  1802  that  the  attempt  by  the  Government  to  amend  the  original 
order  could  not  be  effectual  as  an  amendment  without  the  consent  of 
the  contractor.  It  followed  that  the  contractor  was  entitled  to  the 
price  fixed  in  the  original  procurement  order,  since  it  was  found  that 
it  performed  its  agreement  in  accordance  with  the  original  terms  of 
the  order. 

2.  The  vital  difference  in  the  present  case  is  that  the  original  pro- 
curement order  did  not  provide  for  an  inspection  charge.    The 
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original  agreement  called  for  a  price  of  $4.65  per  100  pounds,  and  in- 
cluded no  charge  for  inspection.    The  proposed  amendment  of  Febru- 
ary 21,  1918,  called  for  a  price  of  $4.90  per  100  pounds  based  on  an 
additional   item  entitled  "deep  drawing,  $0.25   per   100  pounds." 
Neither  the  original  procurement  order  nor  the  proposed  amendment 
called  for  an  inspection  charge  as  an  extra.    The  claimant  bases  its 
right  to  add  an  inspection  charge  of  10  cents  in  respect  to  the  steel 
on  an  oral  understanding  with  Capt.  Simon,  who  was  an  officer  of  the 
Production  Division.  "  This  memorandum,  however,  was  not  intended 
as  a  contract,  but  was  drawn  merely  for  the  purpose  of  supplying  data 
to  the  Procurement  Division  for  the  drawing  up  of  an  amendment  to 
the  procurement  order,  and  when  the  amendment  to  the  procurement 
order  was  issued  it  omitted  any  requirement  for  the  inspection  extra. 
3.  The  sheet  steel  known  as  "  vane  stock  "  and  covered  by  the  pro- 
curement order  in  this  caSe  was  not  subjected  to  any  important  strain, 
and  it  was  admitted  by  the  claimant  that  there  was  never  any  occa- 
sion for  a  special  inspection  of  this  kind  of  steel.    Claimant  also 
relies  on  the  fact  that  it  actually  furnished  at  its  expense  the  addi- 
tional labor  that  was  needed  for  the  special  inspection  and  that  it 
suffered  the  delay  and  interference  caused  by  such  inspection.    This, 
however,  is  not  enough  to  entitle  the  claimant  to  relief.    The  agree- 
ment under  which  the  claimant  was  manufacturing  did  not  entitle  it 
to  charge  for  the  inspection  extra,  and  it  had  the  right  to  decline  to 
furnish  the  labor  that  was  necessary  for  the  aiding  of  the  Govern- 
ment inspectors.    The  same  rule  which  operates  to  the  advantage  of 
the  claimant  in  Case  No.  1802  is  foimd  to  operate  to  its  disadvantage 
in  the  present  case.    It  is  one  of  the  most  ancient  of  all  rules  in 
respect  to  contracts.    It  is  that  once  a  contract  is  entered  into  the 
terms  of  it  prevail  until  they  are  modified  by  the  consent  of  both 
parties.     Applying  that  rule  to  the  present  case,  we  find  that  the 
agreement  contained  no  provision  for  the  payment  to  the  claimant 
of  an  inspection  charge  and  that  no  subsequent  agreement  was  ever 
entered  into  between  the  claimant  and  the  Government  by  which  an 
inspection  charge  was  added  to  the  price.    The  claimant  was  there- 
fore entitled  to  receive  the  price  agreed  on  and  no  more.    It  has 
been  paid  the  contract  price  in  full.    It  follows  that  no  relief  can  be 
given  in  this  case. 

DisposrrioN. 

A  final  order  will  be  entered  denying  the  claimant  any  relief. 
Col.  Delafield  and  Mr.  Bryant  concurring. 


Case  No.  1802. 

yu  re  CLAIM  OF  AMERICAN  BOILING  MILL  CO. 

1.  FBOCUBEMENT    OBDEB— AMENDMENT— BIOHTS   OF   FABTIES.--WlieTe 

claimant  as  a  result  of  prior  neirotiations  received  and  accepted  a  pur- 
chase order  to  manufacture  5,544  tons  of  sheet  steel  at  a  stipulated 
price,  which  included  an  inspection  charge  of  10  cents  per  hundred- 
weight, the  fact  that  an  amendment  to  such  purchase  order  was  proposed 
that  eliminated  the  inspection  charge  will  not  preclude  claimant,  under 
the  act  of  March  2,  1919,  from  reoeiying  the  inspection  charge  accord- 
ing to  the  terms  of  the  original  purchase  order  where  it  is  shown  that 
claimant  did  not  consent  to  the  amendment. 

2.  CLAIM  AND  DECISION. — This  claim  arises  under  the  act  of  March  2,  1919, 

hy  reason  of  an  agreement  alleged  to  have  heen  entered  into  hetween 
the  claimant  and  the  XTnited  States  Oovernment  as  expressed  in  the 
terms  of  the  procurement  order,  dated  January  17,  191 S.  Held,  that  the 
original  procurement  order  provided  for  the  inspection  charge  and  was 
never  amended  with  the  consent  of  the  claimant,  and  that  claimant  is 
entitled  to  relief  sought. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $17,471.70  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  only  question  that  arises  in  this  claim  is  as  to  whether  or 
not  claimant  is  entitled  to  be  paid  an  "  inspection  "  charge  of  10 
cents  on  each  100  pounds  of  steel  manufactured  by  it  under  Procure- 
ment Order  P2228-777Tw. 

3.  The  original  procurement  order  is  dated  January  17,  1918,  and 
calls  for  the  manufacture  of  5,544  tons  more  or  less  of  deep-drawing 
sheet  steel.    This  procurement  order  reads  as  follows : 

PROCUREMENT  ORDER. 

War-Ord-G  P2228-777Tw. 

January  17, 1918. 
Firm :  American  Rolling  Mill  Co. 
Address:  Middletown,  Ohio. 

Order  for:  /j"  thick  by  32"  wide  by  93"  long,  deep  drawing  sheet 
steel. 
Quantity :  5,544  tons,  more  or  less  (of  2,000  lbs.  each). 

Gentlemen  :  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to 
hereby  give  you  an  order  for  5,544  tons,  more  or  less  (2,000  lbs.  each), 
of  a^j"  thick  by  32"  wide  by  93"  long,  deep  drawing  sheet  steel. 

25S 
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2.  This  steel  is  to  be  guaranteed  by  you  for  the  purpose  intended 
from  a  fabrication  standpoint,  and  is  to  conform  to  the  following 
physical  properties : 

Tensile  strength,  65,000  to  64,000  pounds  per  square  inch. 
Contraction  in  area,  min.,  45  per  cent. 
Elongation  in  2",  min.,  25  per  cent. 

It  is  understood  that  any  or  all  of  the  above  special  treatments  may 
be  waived,  and  a  corresponding  concession  in  price  will  be  granted, 
should  they  be  found  unnecessary  in  the  fabrication  of  the  steel. 

3.  The  inspection  of  this  material  will  be  conducted  by  the  In- 
spection Division,  Ordnance  Office,  Sixth  and  B  Streets  NW.,  Wash- 
ington, T>.  C. 

«  *  m  *  *  *  * 

5.  You  will  be  paid  at  the  rate  of  $5  per  100  pounds,  f .  o.  b.  cars, 
Pittsburgh,  Pa.,  basis,  for  the  steel  herein  ordered,  which  is  in  ac- 
cordance with  the  price  fixed  by  the  Government  authorities.  The 
usual  Government  terms  of  payment  will  obtain.  The  above  price 
per  100  pounds  is  made  up  as  follows : 

Por  100  lbs. 

Base .. $4.20 

Deep   drawing .  25 

Pickling .25 

Two  passes  cold  rolled .  10 

Oiling .10 

Inspection .  10 

Total 5. 00 

F.  o.  b.  Pittsburgh,  Pa.,  basis. 

7.  Any  communication  in  connection  with  this  procurement  order 
should  make  reference  to  P2228-777Tw :  PR.  You  are  requested  to 
notify  this  office  of  your  acceptance  of  the  above  order  by  wire,  as  well 
as  by  your  indorsement  of  the  inclosed  copy. 

It  is  signed  in  typewriting  by  Colonel  Samuel  McRoberts,  Ord- 
nance Department,  National  Army,  and  signed  in  ink  by  Lieutenant 
Colonel  Charles  N.  Black,  Ordnance  Department,  National  Army. 
This  procurement  order  was  accepted  by  the  claimant  in  writing. 

4.  Prior  to  the  issuance  of  the  procurement  order  negotiations  had 
taken  place  between  the  claimant  and  Capt.  E.  M.  Simon  and  on 
January  13  a  written  memorandum  was  drawn  up  by  Capt.  Simon 
which  was  handed  to  the  claimant,  the  first  paragraph  of  which  reads 
as  follows: 

3.  Order  to  be  place*!  with  the  American  RoUing  MiU  Company,  Middletown, 
Ohio,  for  5,000  tons  9/32"  by  32"  by  93"  at  the  foUowlng  price: 

Base ^ $4. 20 

I>eeD  drawing .25 
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Pickling .25 

Two  passes  C.  U .10 

Oiling .  10 

Inspection .  10 

Total  t.  o.  b.  mill 5.00 

Capt.  Simon  was  an  officer  with  the  Production  Division  of  the 
Ordnance  Department,  one  of  whose  duties  it  was  to  prepare  memo- 
randa for  agreements  and  to  send  the  memoranda  to  the  Procurement 
Division  where  the  procurement  orders  were  drawn  up.  This  memo- 
I'andum  was  followed  by  a  reqtiisition  for  the  procurement  order 
which  provided  for  a  price  of  $5  per  100  pounds  and  the  items  mak- 
ing up  the  price  are  the  same  as  those  shown  in  the  memorandum  and 
in  the  procurement  order  itself. 

5.  It  was  later  found  advisable  to  change  the  chemical  specifica- 
tions for  the  steel  and  there  was  a  conference  between  the  claimant 
and  Capt.  Simon.  He  prepared  a  memorandum  dated  February  1, 
1918,  by  which  the  tensile  strength  per  square  inch  was  reduced  to 
40,000  pounds  and  the  chemical  specifications  for  the  steel  were  as 
follows : 

Carbon,   not  over ,, 0.17 

Manganese,  not  over .40 

The  item  of  price  entitled  "Two  passes  cold  rolled"  was  to  be 
eliminated.  Cajit.  Simon's  memorandum  in  regard  to  the  other  Items 
reads  as  follows: 

Deep  drawing  analysis. 
Pickled  and  annealed. 
Oiled. 
Inspected. 

6.  A  proposed  amendment  to  the  procurement  order  under  date  of 
February  21,  1918,  was  sent  to  the  claimant.  This  proposed  amend- 
ment reads  as  follows : 

"  1.  Referring  to  the  order  placed  with  you  under  date  of  January 
17,1918  (Procurement  order  War-Ord-P2228-777Tw)  for  6,544  tons, 
more  or  less,  (of  2,000  lbs.  each)  of  9/32"  thick  by  32"  wide  by 
93"  long  deep  drawing  sheet  steel,  I  am  directed  by  the  Acting  Chief 
of  Ordnance  to  inform  you  that  paragraphs  2  and  5  of  said  order  are 
hereby  amended  to  read  as  follows : 

" '  2.  This  steel  is  to  be  guaranteed  by  you  for  the  purpose  in- 
tended from  a  fabrication  standpoint  and  is  to  conform  to  the  follow- 
ing physical  properties : 

"  Tensile  strength,  48,000  lbs.  minimum. 
"  Elongation  in  2",  min.,  30  per  cent. 
"  Chemical — 

"  Carbon,  not  over  0.17  per  cent. 
"  Manganese,  not  over  0.40  per  cent. 
" '  It  is  understood  that  any  or  all  of  the  above  special  treatments 
may  be  waived  and  a  corresponding  concession  m  price  will  be 
granted,  if  they  be  found  unnecessary  in  the  fabrication  of  the  steel. 
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" '  5.  You  will  be  paid  at  the  rate  of  $4.80  per  100  pounds  f .  o.  b. 
cars,  Pittsburgh,  Pa.,  basis,  for  the  steel  herein  ordered  which  is  in 
accordance  with  the  price  fixed  by  the  Government  for  this  class  of 
material.     The  usual  Government  terms  of  payment  will  prevail.^ 
This  price  is  arrived  at  as  follows : 

Por  100  lbs. 
Base $4. 20 

Deep  drawing .  25 

Pickling  and  annealing .  25 

Oiling .  10 

Total 4.80 

"  2.  Any  communication  in  connection  with  this  amendment  should 
make  reference  to  P2228-777TW.PR.  If  you  accept  this  amendment 
kindly  wire  this  office  to  that  eflFect,  and  indorse  and  return  the  in- 
closed copy  in  the  manner  indicated  thereon." 

This  amendment  was  sent  to  the  claimant  with  the  following  letter: 

"  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  inform  you 
that  procurement  amendments  are  being  prepared  in  accordance  with 
instructions  contained  in  requisitions  for  procurement  amendments^ 
War  Orders  P2227-776Tw,  and  P2228-777Tw,  inclosed  herewith, 
and  will  issue  in  a  few  days. 

"  2.  It  is  the  request  of  the  Raw  Materials  Section,  Procurement' 
Division,  that  preparation  for  the  execution  of  these  orders  be  made 
in  advance  of  the  receipt  of  the  formal  procurement  amendments,  so 
as  to  advance  the  starting  of  deliveries  as  much  as  possible. 

^*  3.  It  is  also  requested  that,  should  any  change  in  these  amend- 
ments be  necessary  in  order  that  they  can  be  formally  accepted  bj*^ 
vour  company,  you  communicate  with  the  Raw  Materials  Section, 
l^rocurement  "Division,  promptly." 

The  claimant  declined  to  accept  the  above  amendment  to  the  pro- 
curement order  for  the  reason  that  the  cost  of  inspection  was 
eliminated. 

7.  On  March  2,  1918,  the  claimant  wrote  the  Chief  of  OrdnanCe, 
Washington,  to  the  effect  that  the  price  for  this  steel  should  be  $4.90 
instead  of  $4.80,  and  on  March  7, 1918,  claimant  wrote  the  Ordnance 
Department  returning  the  proposed  amendment  to  the  procurement 
order.    This  letter  reads  as  follows : 

"The  mill  has  returned  to  us  your  amendments  to  orders  P2227- 
776TW  and  P2228-777TW,  and  advise  of  having  written  you  on 
March  2d  stating  that  in  making  up  your  figures  you  have  omitted 
addinfir  10  cents  for  inspection. 

"  Will  you  please  correct  these  documents  and  return  them  to  us  at 
vonr  earliest  convenience?  " 

On  March  16,  1918,  the  amendment  to  the  procurement  order  was 
again  sent  to  the  claimant,  and  on  March  22  it  was  again  returned  to 
the  Ordnance  Department  with  a  letter  reading : 

"  We  are  returning  herewith  your  first  amendment  to  procurement 
order  P2228-777Tw,  which  we  do  not  feel  inclined  to  sign  until  you 
add  the  extra  of  10  cents  for  inspection. 
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"  If  3'ou  will  do  this  we  will  execute  the  amendment  in  the  proper 
way." 

»    8.  On  April  1, 1918,  the  Government  again  sent  the  claimant  copies 
of  the  amendment  to  the  procurement  order  stating  that  : 

"This  division  cannot  allow  an  inspection  extra  of  10  cents  per 
hundred  pounds  to  apply,  except  on  any  material  shipped  prior 
to  the  date  of  receipt  of  amendment  No.  1,  dated  February  21,  elimi- 
nating this  inspection  extra." 

On  April  8, 1918,  the  claimant  again  sent  back  the  proposed  amend- 
ment to  the  procurement  order  with  the  following  letter  : 

"Beferring  to  procurement  orders  P2227-776Tw  and  P2228- 
777Tw,  we  are  returning  herewith  the  amendments,  for  the  reason 
that  we  are -absolutely  entitled  to  the  10-cent  inspection  charge,  and 
we  must  insist  upon  this  charge  being  included,  and  that  all  invoices 
which  we  have  rendered  under  this  contract  be  passed  without  any 
revision. 

"We  believe  that  your  understanding  of  the  10-cent  inspection 
charge  is  not  correct.  It  is  intended  to  cover  labor  which  we  rurnish 
in  inspection  of  sheets  of  this  nature. 

»  "  You  specified  this  inspection  and  it  is  necessary  for  us  to  furnish 
two  laborers  to  turn  over  every  sheet  for  the  Government  inspector, 
and  this  10-cent  inspection  charge  does  not  nearly  cover  the  expense 
to  which  we  are  put. 

"The  fact  that  your  recent  communications  have  eliminated  this 
10-cent  charge  has  absolutely  no  bearing  on  the  case,  as  you  did  not 
instruct  your  inspector  not  to  make  this  rigid  inspection,  and  we,  of 
course,  had  no  right  or  authority  to  instruct  him  what  to  do ;  there- 
fore we  must  insist  upon  this  charge  being  allowed." 

The  claimant  continued  the  manufacture  of  steel  and  has  not  ceased 
to  claim  that  it  is  entitled  to  receive  the  10-cent  extra  inspection 
charge  as  provided  in  the  original  procurement  order.  The  Govern- 
ment continued  the  same  kind  of  inspection  that  was  exercised  in 
respect  to  the  fii-st  steel  manufactured  by  the  claimant  under  the 
original  procurement  order, 

9.  It  appears  that  the  charge  for  inspection  which  is  claimed  by 
the  petitioner  is  for  a  special  and  unusual  kind  of  inspection.  The 
ordinary  inspection  for  which  no  charge  is  made  consists  in  the 
examination  of  1  in  20  or  1  in  50  sheets.  The  kind  of  inspection 
required  by  the  procurement  order  in  this  case  was  a  careful  inspec- 
tion and  examination  of  each  sheet  of  steel,  and  involved  the  labor  of 
two  of  claimant's  men,  who  turned  over  each  sheet  for  the  Govern- 
ment inspector.  The  price  for  the  steel  was  fixed  by  the  Govern- 
ment, as  stated  in  paragraph  5  of  the  original  procurement  order. 
This  special  class  of  inspection  also  involved  leaving  the  steel  on 
the  floors  and  interfered  somewhat  with  manufacture. 
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10.  In  the  Bulletin  of  the  American  Steel  &  Iron  Institute,  dated 
March  7, 1918,  in  which  prices  for  steel  are  given,  appears  the  follow- 
ing statement: 

Special  inspection  by  the  buyer  10  cents  per  100  pounds. 

"This  charge  contemplates  such  inspection  by  the  buyer  as  will 
cause  delay  or  interruption  in  manufacturing  or  shipping,  or  involve 
expense  to  the  seller." 

There  is  also  in  evidence  a  pamphlet  entitled  "Standard  Differen- 
tials and  Extras"  which  contains  a  list  of  prices  and  charges  for 
various  operations  on  sheet  metal.  This  list  shows  on  page  9  the 
following:  "Inspection:  Inspected  by  buyer  10  cents  per  100 
pounds." 

The  claimant  introduced  the  following  letter: 

American  Irox  &  Rviiel  Institute, 

Pittsburg /i^  Pa,^  April  5,  1918. 
American  Rolling  Mill  Co., 

918  Woodward  Building^  Washington^  D,  C, 

Gentlemen:  Replying  to  your  letter  of  April  5,  we  wrote  Mr. 
Bonner  several  days  ago  on  this  subject  and  asked  him  to  see  Cap- 
tain McCleary  and  get  this  straightened  out.    The  captain  is  evi- 
dently working  under  a  misapprehension.    The  10-cent  inspection 
charge  is  to  cover  the  delay  and  trouble  caused  to  the  mill  by  having 
outside  inspectors  inspect  the  material,  and  Mr.  Replogle  has  this 
interpretation  in  his  office.     Captain  McCleary  thinks  the  10  cents 
is  for  inspection;  it  is  not  for  mspection;  it  is  for  the  delay,  etc., 
caused  to  the  mill  as  stated  above. 
Yours,  very  truly, 

(Sgd.)         W.  S.  Horner, 
Chahinan  Subcommittee  on  Sheet  Steel. 

Also  the  following  letter : 

War  Industries  Board, 
Washington^  August  15^  1918. 
Hugh  S.  Johnson, 

Brigadier  General^  G.  S.^  Director  of  Purchase  and  Supplies^ 
Office  of  Chief  of  Staffs   War  Department^  Washin^jton^ 
D.C. 

Attention  of  Capt.  William  S.  Rich,  Jr. 
Dear  Sir:  We  attach  your  memorandum  of  August  9,  together 

with  all  papers  relating  to  claim  from  the  American  Rolling  Mill 
Company,  covering  10  cents  per  hundred  pounds  to  cover  extra  cost 
of  handling,  account  of  special  inspection. 

We  believe  that  the  American  Rolling  Mill  Company  are  entitled  . 
to  this  extra  of  10  cents  per  hundred  pounds,  and  recommend  that 
their  charge  be  passed.  The  prices  fixed  on  sheets  did  not  contem- 
plate special  inspections,  and  in  view  of  the  fact  that  on  these  orders 
the  mill  was  compelled  to  furnish  labor  and  to  impede  their  general 
production,  we  believe  that  they  are  entitled  to  this  charge. 
Yours,  truly, 

J.  Leonard  Replogle, 
Director  of  Steel  Supply. 
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Maj.  McCleary  sent  the  papers  back  with  the  following  letter 
under  date  of  August  23, 1918 : 

"Attached  papers  are  returned  with  the  request  that  this  be  placed 
before  the  War  Industries  Board  as  a  body,  and  their  approval  or 
rejection  formally  over  the  signature  of  an  authorized  member  of  the 
War  Industries  6oard  be  had,  as  the  facts  in  the  case  do  not  justify 
the  reply  to  your  communication  of  July  9  in  their  letter  of  August 
15,  which  is  not  the  opinion  of  the  War  Industries  Board,  and  this 
division  is  not  of  the  opinion  that  their  judgment  is  reflected." 

To  this  letter  there  was  the  following  reply : 

War  Industries  Board, 

Washington^  September  7, 1918^ 
General  Hugh  S.  Johnson, 

Director  of  Purchase  <&  Supplies^ 

War  Department.  Washington^  D,  C. 

Attention  of  Mr.  William  L.  Eich,  Jr.,  captain,  un- 
assigned. 
Dear  Sir  :  Replying  to  your  letter  of  September  4,  subject :  War- 
Ord-P2228-777Tw — American   Rolling   Mill   Company   inspectioa 
charges. 

The  correspondence  and  the  letter  from  the  Procurement  Division^ 
Ordnance  Department,  to  which  reference  is  made  in  your  letter,  have 
not  reached  us. 

AsLwe  are  familiar  with  the  matter  in  question,  we  desire  to  suggest 
the  following : 

(1)  The  Commodities  Section  of  the  War  Industries  Board  does 
not  undertake  to  fix  or  determine  prices  on  purchases  to  be  made  by 
the  several  governmental  agencies. 

(2)  The  information  of  the  commodity  chiefs  regarding  prices 
shall,  however,  be  at  the  disposal  of  the  purchasing  agents  of  the 
Government,  but  the  final  autnority  and  responsibility  for  the  prices 
paid  rest  with  the  contracting  officer,  except  where  prices  are  fixed 
by  the  Price-Fixing  Committee. 

Conclusion :  You  have  asked  for  our  recommendation  covering  the 
matter  in  question,  which  was  given  to  you  in  our  letter  of  August 
15,  1918,  and  we  can  not  undertake  to  approve  or  reject  any  prices 
as  requested  in  your  letter. 

Very  truly,  yours, 

J.  Leonard  Repix)gle, 

Director  of  Steel  Supply. 

11.  The  sfeel  which  the  claimant  manufactured  under  the  nrocnre- 
ment  order  was  shipped  to  the  Metropolitan  Engineering  Co.  and 
was  used  in  the  manufacture  of  the  casings  for  trench-mortar  bombs. 
It  was  known  as  deep  drawing  steel,  and  it  was  advisable  that  a 
careful  inspection  be  made  of  each  sheet  for  the  purpose  of  determin- 
ing whether  it  was  suitable  to  be  drawn  into  the  shape  required  for 
the  trench-mortar  bombs. 

12.  The  specifications  were  changed  as  to  1,926  tons,  which  resulted 
in  a  price  for  the  1,926  tons  of  $5.30  a  hundred  and  for  3,618  tons  a 
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price  of  $4.80  a  hundred.  Both  these  prices  are  the  Government  fig- 
ures and  do  not  contain  the  10  cents  inspection  charge.  The  total  of 
the  two  amounts  is  5,544  tons,  the  same  as  in  the  original  procurement 
order.  The  Government  paid  for  the  steel  from  time  to  time  as  it 
was  delivered,  beginning  with  March  14,  1918,  and  continuing 
through  November  28, 1918,  but  it  retained  at  the  time  of  each  pay- 
ment a  sum  equal  to  5  per  cent  of  the  amount  paid. 

13.  In  December,  1918,  formal  contracts  were  drawn  up  by  the 
United  States  and  showed  the  price  to  be  paid  for  3,618  tons  as  $4.80 
per  100  and  for  1,926  tons  a  price  of  $5.30  per  100  pounds.  At  that 
time  the  claimant  had  fully  performed  all  the  work  required  by  the 
procurement  order,  all  the  steel*  contracted  for  had  been  delivered, 
and  the  claimant  had  been-  paid  the  price  fixed  by  the  procurement 
order  except  the  5  per  cent  which  had  been  retained  and  except  also 
the  10-cent  charge  for  inspection.  The  formal  contract  was  sent  to 
the  claimant  for  signature,  but  it  was  not  signed  by  the  claimant 
until  about  the  middle  or  latter  part  of  January,  1919.  The  claim- 
ant understood  when  it  executed  the  formal  contract  that  it  was  for 
the  purpose  of  releasing  the  5  per  cent  vouchers  in  relation  to  the 
1,926  tons,  and  there  is  no  evidence  that  it  was  intended  by  the  Gov- 
ernment or  by  the  claimant  as  a  settlement  contract  executed  for  the 
purpose  of  putting  an  end  to  their  dispute  in  respect  to  the  10-cent 
inspection  charge.  The  claimant's  testimony  was  that  it  was  assured 
that  the  signing  of  the  contract  "would  not  in  any  way  alter  our 
10-cent  charge."  Mr.  McNeil,  the  claimant's  comptroller,  testified 
that  he  had  a  talk  with  Maj.  McClellan,  of  the  Finance  Division, 
Ordnance  Corps,  a  few  days  after  the  receipt  of  the  formal  contract, 
probably  in  January,  1919,  in  Cincinnati,  at  Maj.  McClellan's  office. 
We  quote  from  his  testimony : 

"  The  vouchers  were  being  held  up  pending  the  payment  for  the 
1^6  tons,  and  this  contract  was  offered  to  us  to  sign,  pending  the 
signature  of  which  they  would  be  released.  We  called  the  major's 
attention  to  the  fact  that  we  had  a  claim  for  inspection  charge  of 
10  cents  and  the  claim  was  not  covered.  We  were  advised  that  we 
would  be  in  the  same  position  with  the  1,926  tons  that  we  were 
already  in  with  the  3,618  tons,  and  also  the  1,500  tons,  and  that  the 
only  thing  it  would  mean  if  we  signed  this  was  that  we  would  get 
our  money  on  the  1,926  tons,  and  that  the  stuff  had  all  been  shipped 
and  delivered ;  that  the  Government  never  recognized  our  claim  for 
the  ten-cent  charge,  and  that  he  would  endeavor  to  get  them  to  recog- 
nize this  charge." 

14.  Capt.  Simon  testified  that  at  the  time  he  arranged  for  the  pay- 
ment to  the  claimant  of  the  10-cent  inspection  charge  in  January^ 
1918,  he  understood  that  the  charge  called  for  an  additional  inspec- 
tion by  the  claimant  company  and  that  he  later  eliminated  the 
charge  when  he  learned  that  the  inspection  was  being  done  by  Gov- 
ernment inspectors. 
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15.  It  appears  that  all  the  Government  officei*s  who  have  been 
concerned  with  the  contracts  of  the  claimant  agree  that  it  is  entitled 
to  receive  an  additional  10  cents  per  100  pounds  on  all  steel  manu- 
factured by  it  up  to  the  date  of  the  receipt  by  the  claimant  of  the 
amendment  to  the  procurement  order,  which  amendment  is  dated 
February  21,  1918.  The  issue  to  be  determined  by  this  Board  is  as 
to  the  right  of  the  claimant  to  receive  the  10-cent  inspection  charge 
after  the  date  of  the  receipt  of  the  amendment  to  the  procurement 
order.  The  inspection  by  the  Government  and  the  extra  work  re- 
quired of  the  claimant  continued  the  same  after  the  receipt  of  the 
amendment  to  the  procurement  order  as  before. 

16.  There  has  been  no  waiver  by  the  claimant  of  any  of  its  rights 
to  receive  payment  for  the  cost  of  inspection.  On  the  contrary  it  has 
from  the  beginning  continually  insisted  that  it  was  entitled  to  this 
charge  and  has  declined  to  sign  any  agreement  which  eliminates  this 
charge  unless  the  requirement  for  inspection  was  also  eliminated. 

DECISION. 

1.  The  matter  in  issue  in  this  claim  has  been  the  subject  of  con- 
tinuous discussion  and  exchange  of  correspondence  between  the 
claimant  and  the  Ordnance  Department,  between  the  various 
branches  of  the  War  Department,  with  the  War  Industries  Board, 
and  othei*s.  The  result  of  this  discussion  has  been  only  to  confirm 
the  Government  officers  in  their  belief  that  the  inspection  charge 
should  be  eliminated,  and  likewise  to  confirm  the  claimant  in  its 
opinion  that  it  is  entitled  to  the  inspection  charge. 

2.  The  original  procurement  order  under  date  of  January  17, 
1918,  provided  for  the  10-cent  inspection  charge  and  this  procure- 
ment order  was  accepted  by  the  claimant.  By  familiar  principles  if 
an  agreement  has  been  entered  into  and  is  signed  by  both  the  par- 
lies it  can  not  be  modified  or  amended  except  by  the  consent  of  both 
parties.  It  can  not  be  contended  that  the  claimant  ever  consented  to 
the  elimination  of  the  inspection  charge  or  that  it  ever  accepted  the 
proposed  amendment  to  the  procurement  order.  The  claimant  was 
willing  to  waive  its  inspection  charge  at  any  time  if  the  Government 
would  do  away  with  the  minute  special  inspection  that  it  always-  in- 
sisted on  and  thus  relieve  the  claimant  from  the  extra  cost  of  the 
sheet-by-sheet  inspection  and  the  delay  and  interference  with  manu- 
facture. 

3.  It  is  true  as  the  claimant  contends  that  this  so-called  inspec- 
tion charge  is  not  really  a  charge  for  inspection  by  the  contractor 
but  is  a  charge  justified  by  the  schedules  of  differentials  that  obtain 
in  the  steel  industry  and  is  intended  to  cover  the  extra  cost  to  the 
manufacturer  in  furnishing  labor  for  a  special  kind  of  inspection 
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by  the  Government,  and  also  to  cover  interference  with  expeditious 
handling  of  the  material.  The  sheets  of  steel  before,  during,  and 
after  inspection  remained  in  the  aisles  of  the  claimant's  works,  and 
in  some  measure  interfered  with  the  regular  normal  activities  of  ita 
plant. 

4.  The  Government  contends  that  the  provision  at  the  end  of 
paragraph  2  of  the  procurement  order  gave  it  the  right  to  eliminate 
the  inspection  charge.    This  reads : 

"  It  is  understood  that  any  or  all  of  the  above  special  treatments 
may  be  waived,  and  a  corresponding  concession  in  price  will  be 
granted,  should  they  be  found  unnecessary  in  the  fabrication  of  the 
steel." 

This  phrase,  however,  occurs  in  the  second  paragraph  of  the  pro- 
curement order  and  refers  to  "  the  above  special  treatments."  The 
provisions  as  to  the  pi  ice  to  be  paid  and  the  items  to  make  up  the  price 
are  to  be  found  in  the  fifth  paragraph  of  the  procurement  order. 
The  clause  referring  to  "  the  above  special  treatments  "  in  paragraph 
2  does  not  naturally  refer  to  the  items  on  which  the  price  is  based  as 
stated  in  paragraph  5.  Even  if  this  clause  in  paragraph  2  is  ap- 
plicable to  the  items  in  paragraph  5  the  evidence  in  this  case  shows 
that  the  special  kind  of  inspection  for  which  the  charge  is  made  was 

not  waived  but  was  insisted  on  throughout  the  life  of -the  agreement. 

The  Government  does  not  contend  that  it  has  the  right  to  eliminate 

the  inspection  charge  from  its  agreement  and  still  in  fact  require 

the  special  kind  of  inspection  to  be  made. 

5.  The  charge  for  the  sort  of  inspection  that  was  required  of  the 
claimant  under  this  agreement  is  one  that  was  regularly  established  as 
a  proper  charge.  The  bulletin  of  the  American  Iron  and  Steel  Insti- 
tute contains  a  provision  for  this  charge  and  the  "  List  of  standard 
differentials  and  extras"  shows  the  same  charge  for  this  kind  of 
inspection.  The  opinion  of  the  American  Iron  and  Steel  Institute, 
which  was  obtained  with  respect  to  this  very  claim,  is  favorable  to  it, 
as  is  also  the  opinion  of  Mr.  Replogle,  of  the  War  Industries  Board. 

6.  The  situation  is  that  this  claimant  and  the  United  States  entered 
into  a  contract  on  or  about  January  17,  1918,  in  writing  and, 
although  the  United  States  attempted  to  amend  this  contract,  the 
claimant  has  never  consented  to  the  amendment.  It  follows  that  the 
claimant  is  entitled  to  receive  the  price  fixed  in  the  original  agree- 
ment and  that  it  is  entitled  to  receive  as  an  inspection  charge  10 
cents  on  each  100  pounds  of  steel  which  it  manufactured  under  tho 
procurement  order  of  January  17,  1918,  The  amount  asked  for  by 
the  claimant  in  its  petition  is  $17,471.70.  That  appears  to  be  an 
error.  The  total  amount  of  steel  contracted  for  was  5,544  tons,  or 
11,088,000  pounds.    A  charge  of  $0.10  per  100  pounds  would  amount 
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to  $11,088.  It  is  possible  that  the  claimant  has  included  in  the 
amount  in  its  petition  the  amount  claimed  to  be  due  under  P2227- 
776Tw,  which  is  the  subject  of  another  claim,  No.  1801.  The  testi- 
mony of  the  claimant  contained  on  page  88  of  the  transcript  of  the 
evidence  is  that  the  amount  claimed  on  Procurement  Order  P2228- 
777Tw  is  $9,163.92. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Ord- 
nance Claims  Board,  War  Department,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Bryant  concurring. 


Cases  Nos.  1635  and  1644. 

In  re  CLAIK  OF  SILyERSTEIN  A  SCHLOSSBERG. 

1.  BEIMBXmSEHEKT  OF  EXPEB^BITTTEES,  SALARIES  OF  EKPLOYEES.— 
Where  a  xnannfactnrer  haTlng  a  formal  contract  with  the  Oovernment 
for  the  mannfactiire  of  cotton  coats  employs  a  superintendent  and  a 
cntter  in  preparing  to  execute  a  contract  under  which  no  work  is  done 
because  of  the  armistice,  the  manufacturer  is  entitled  to  recover  reim- 
bursement for  such  loss,  if  any,  as  may  have  been  sustained  on  account 
of  such  employment. 

'2.  CLAIM  ANB  BECISION. — Claims  under  General  Order  103.  Appeal  from 
Claims  Board,  Birector  of  Purchase,  Storage  and  Traiftc.  Held,  claimant 
entitled  to  reimbursement  in  part,  and  claims  referred  to  the  bureau 
board  for  determination. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

These  two  claims  arise  under  the  act  of  March  2,  1919.  They 
come  before  this  Board  on  appeal  from  a  decision  of  the  Claims 
Board,  Director  of  Purchase,  Storage  and  Traffic. 

The  two  claims  arise  out  of  and  are  based  on  the  same  state  of 
facts.  They  constitute  really  two  causes  of  action  in  a  single  claim, 
the  combined  amount  of  which  has  been  divided  and  prorated  arbi- 
trarily by  claimants  between  two  contracts  involved.  Each  claim  is 
further  subdivided  and  stated  in  two  items,  one  on  account  of  ma- 
chinery bought  and  one  on  account  of  overhead  charges. 

For  this  reason  the  two  cases  were  heard  together,  and  as  a  prac- 
tical matter  must  be  disposed  of  together,  as  they  can  not  be  sepa- 
rated. 

A  hearing  of  these  two  claims  was  held  December  10,  1919,  of 
which  claimants  were  notified.  At  the  hearing  no  one  representing 
tliem  appeared.  The  only  witness  present  was  Capt.  J.  C.  Goss,  an 
inspector  in  the  Baltimore  depot  quartermaster's  office,  whose  testi- 
mony was  taken  subject  to  objection  by  claimants. 

Claimants  have  been  notified  of  what  took  place  at  the  hearing 
and  their  rights  in  the  premises,  as  appears  by  proof  attached  to  the 
record. 

No  reply  has  been  had  from  claimants.  It  becomes  necessary, 
therefore,  to  dispose  of  these  claims  as  well  as  may  be  on  the  record 
as  it  stands. 
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STATEMENT  OF  FACTS, 

1.  Claimants  are  a  firm  of  clothing  manufacturers. 

2.  On  March  14,  1918,  they  received  a  formal  contract  from  the 
Quartermaster  Corps,  United  States  Army,  No.  1259B1,  for  the 
manufacture  of  24,000  cotton  coats,  which  they  completed,  and  to 
carry  out  which  they  appear  to  have  bought  certain  sewing  machin- 
ery. Claimants  allege  that  at  the  time  this  first  contract  was  awarded 
them  they  were  advised  to  furnish  a  plant,  and  were  promised  future 
contracts. 

8.  Later,  during  October,  1918,  claimants  were  awarded  a  second 
contract,  No.  6962B1,  by  the  quartermaster,  and  negotiations  were 
conducted  between  the  quartermaster's  office  and  claimants  looking  to 
a  third  contract  which,  however,  never  was  actually  awarded. 

The  second  contract,  which  was  actually  awarded,  never  reached 
the  stage  of  embodiment  in  a  formal  written  contract. 

4.  Claimants  allege  that  after  completing  the  first  contract,  and 
about  September  9,  1918,  they  received  an  offer  for  the  sale  of  the 
sewing  machinery  at  a  price  of  $1,065.  That  they  declined  this^ 
offer  because  they  had  received  from  the  depot  quartermaster  in  Bal« 
timore  a  request  not  to  sell  the  machinery,  but  to  hold  it  to  perform 
future  contracts,  which  he  promised  them,  and  which  they  allege  are 
the  two  contracts,  one  of  which  they  in  fact  received. 

The  first  item  of  the  two  claims  is  apparently  for  unabsorbed 
amortization  of  the  cost  of  this  machinery  which  they  claim  they 
bought  and  held  prior  to  November  12,  1918,  at  the  request  of  the 
Government  for  the  later  contracts  and  which  they  value  at  the  al- 
leged offered  price  of  $1,065  less  certain  salvage.  (Last  paragraph 
of  claimants'  statement  of  November  11, 1918,  in  record.) 

The  second  item  of  the  claims  is  for  the  expense  of  hiring  a  fore- 
man and  a  cutter,  engaged  prior  to  November  12,  1918,  to  carry  out 
the  second  contract  actually  received  and  the  third  contract  alleged 
to  have  been  received. 

5.  The  combined  amount  of  the  two  items  of  the  two  claims  is 
$2,838.10.  This  has  been  divided  by  claimants  and  prorated  43.55 
per  cent  to  one  of  these  contracts  and  56.45  per  cent  to  the  other^ 
making  $1,602.11  in  claim  No.  1635  and  $1,235.99  in  claim  No.  1644. 

6.  Claimants  base  the  alleged  request  to  hold  the  machinery  and 
the  promise  of  future  contracts  on  statements  of  Capt.  J.  C.  Goss^ 
an  inspector  in  the  depot  quartermaster's  office  in  Baltimore. 

DECISION. 

1.  As  to  the  first  item  of  the  claims  (that  relating  to  the  machin- 
ery) the  evidence  is  not  sufficient  to  support  the  contention  of  claim- 
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ants  or  to  show  any  obligation  on  the  part  of  the  Government  in 
either  of  the  two  claims. 

2.  As  to  the  second  item  (that  relating  to  the  employment  of  a  fore- 
man and  a  cutter),  liability,  if  any,  will  depend  on  whether  claimants 
actually  did  receive  later  contracts. 

3.  Upon  this  record  it  is  very  clear  that  the  alleged  third  contract 
(that  for  10,000  woolen  coats)  never  existed.  The  evidence  shows 
only  that  a  recommendation  for  an  award  was  made  to  the  contract 
branch  by  the  negotiating  officer.  This  recommendation  was  never 
acted  on,  so  that  no  actual  award  was  ever  made  or  contract  issued. 
As  to  a  possible  informal  agreement  there  is  no  evidence  of  any 
meeting  of  minds,  or  any  circumstances  from  which  such  an  agree- 
ment could  be  implied. 

4.  The  evidence  does,  howei;er,  sufficiently  show  that  claimants 
were  awarded  the  second  contract,  namely,  that  for  12,500  conva- 
lescent suits,  on  or  about  October  11,  1918,  the  date  borne  by  the 
draft  of  the  contract  in  the  record.  This  award  was  never  embodied 
in  a  formal  contract.  The  record  does  not  show  that  this  award 
was  canceled,  as  claimants  allege,  but  it  does  sufficiently  appear  that 
the  agreement  was  suspended  as  of  the  date  of  the  armistice. 

In  the  absence  of  evidence  to  the  contrary,  of  which  there  is  none 
in  the  record,  claimant's  statements  in  the  record  that  they  made 
expenditures  and  incurred  obligations  in  employing  a  foreman  and 
cutter  before  November  12, 1918,  to  perform  under  this  contract  must 
be  accepted  to  the  extent  of  the  proportion  of  such  expenditures  and 
obligations  properly  applicable  to  this  contract. 

DISPOSITION. 

1.  These  claims  should  be  denied  as  to  the  items  of  loss  claimed  on 
account  of  the  machinery  in  both  claims. 

2.  They  should  also  be  denied  as  to  the  items  of  loss  claimed  on 
the  alleged  contract  for  10,000  wool  coats. 

3.  As  to  the  items  of  expense  for  foreman  and  cutter,  if  any,  prop- 
erly referable  to  the  contract  (award  No.  6962)  for  12,500  convales- 
cent suits,  the  claim  should  be  referred  back  to  the  Claims  Board, 
Director  of  Purchase,  for  determination  of  how  much,  if  any,  of  this 
item  is  so  applicable  and  appropriate  action. 

CoL  Delafield,  Lieut.  Col.  McKeeby,  and  Mr.  Hunt  concurring. 


Case  No.  1557.  ' 

Jn  re  CLAIM  OF  PHILIP  CAREY  CO. 

1.  ANTICIPATIKO     CONTRACT.— PURCHASE     OF     SUPPLIES.— Where     the 

claixnaxit  purchased  asbestos  fiber  in  May,  1918,  for  the  general  purpose 
of  using  it  on  Government  orders;  and  received  a  procurement  order  on 
October  30,  1918,  which  was  suspended  November  13,  1918,  before  any 
expense  was  incurred  or  expended,  the  purchase  was  not  made  on  the 
faith  of  the  procurement  order  and  claimant  is  not  entitled  to  relief. 

2.  NO  LOSS  SUSTAINED. — Where  the  price  of  asbestos  fiber  was  the  same  for 

three  months  after  the  contract  was  suspended  as  the  claimant  paid  for 
it,  there  was  no  loss  sustained  chargeable  to  the  Oovemment. 

3.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  materials 

purchased  in  anticipation  of  contract.  Held,  claimant  not  entitled  to 
relief. 

Mr.  Brj'^ant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FAC"1\ 

1.  This  is  an  appeal  from  the  decision  of  the  Board  of  Contract  Re- 
view, Construction  Division  of  the  Army,  on  a  chiim  on  a  procure- 
ment ordered  amounting  to  $2,599.06. 

2.  Under  date  of  October  30, 1918,  the  claimant  was  given  an  order 
numbered  103,  signed  by  Brigadier  General  R.  C.  Marshall,  Jr., 
United  States  Army,  in  cliarge  Construction  Division,  by  Captain 
C.  M.  Foster,  Quartermaster  Corps,  for  150  one-pound  reels  1-inch 
diameter  asbestos  rope,  85  per  cent  pure,  at  60  cents  per  pound. 

3.  Claimant  filed  with  its  claim  two  orders  dated  May  10,  1918, 
whereby  it  ordered  from  the  Jacobs  Asbestos  Mining  Co.,  330  tons 
X  grade  asbestos  fiber  at  $225  per  ton,  which  was  delivered  to  it  May 
25,  29,  June  11,  and  July  26,  1918,  alleging  that  this  was  the  fiber 
which  could  have  been  used  in  the  performance  of  the  order. 

4.  According  to  a  copy  of  telegram  filed  by  the  claimant,  perform- 
ance of  the  order  of  October  30,  1918,  was  suspended  November  13, 
1918.  No  evidence  was  offered  that  claimant  had  started  the  perform- 
ance of  the  order. 

5.  It  appeared  that  in  October,  1916,  the  claimant  made  a  contract 
with  the  Quebec  Asbestos  Corporation  for  the  purchase  of  a^estos 
fiber  at  $60  per  ton,  this  contract  to  last  three  years.  In  1918,  the 
Quebec  Asbestos  Corporation  was  forced  to  suspend  deliveries  on  ac- 
count of  a  fire  at  their  plant,  and  did  not  resume  deliveries  until  Feb- 
ruary, 1919. 

272 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  273 

6.  It  further  appeared  that  after  the  armistice  the  market  price 
of  asbestos  fiber  was  the  same,  or  higher,  down  to  the  present  time, 
except  that  in  February,  1919,  according  to  the  allegations  of  claim- 
ant's witnesses,  the  Quebec  Asbestos  Corporation  began  deliveries 
again,  and  were  willing  to  sell  the  asbestos  fiber  at  $60  per  ton  under 
their  contract  of  October,  1916.  There  was  also  some  evidence  that 
the  Quebec  Asbestos  Corporation  sold  at  $60  per  ton  to  other  pur- 
-chasers,  as  well  as  to  the  claimant,  beginning  February,  1919. 

7.  After  the  suspension  of  its  order,  the  claimant  continued  its 
•commercial  business  and  used  asbestos  fiber  out  of  its  stock  for  its 
private  contracts.  It  made  no  claim  upon  the  Government  until  the 
spring  of  1919. 

DECISION. 

1.  The  asbestos  fiber,  in  connection  with  which  this  claim  is  made, 
was  not  purchased  in  consequence  of  the  procurement  order,  as  the 
latter  came  some  six  months  afterwards ;  nor  in  anticipation  thereof, 
except  in  a  general  way  in  anticipation  of  Government  orders.  Nor 
was  any  evidence  oflfered  that  the  contract  was  performed  in  whole 
or  in  part,  or  any  expenditures  made  upon  the  faith  of  it  between 
the  date  of  the  receipt  of  the  order^  October  30,  1918,  and  November 
12,  1918.  Such  being  the  fact,  the  claimant  is  not  entitled  to  relief 
under  the  provisions  of  the  act  of  March  2, 1919. 

2.  The  price  of  asbestos  fiber  in  the  general  market  has  been  as 
high  or  higher  from  the  date  of  the  armistice  down  to  the  present 
time.  For  some  reason  which  is  difficult  to  explain,  the  Quebec  As- 
bestos Corporation  was  apparently  willing  to  sell  in  February,  1919, 
for  about  one- fourth  the  market  price.  Their  supply,  however,  was 
not  available  from  the  time  of  the  armistice  down  to  February,  1919. 
The  claimant  therefore  had  three  months  in  which  it  could  have 
disposed  of  its  superflous  stock  at  market  prices  without  loss,  Under 
these  circumstances,  we  find  that  the  claimant  has  not  been  damaged 
by  the  suspension  of  its  contract. 

DisposrrioN. 

■      • 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Barnes  concurring. 


Case  No.  664. 

In  re  CLAIM  OF  THE  STEEL  PRODUCTS  CO. 

1.  INCREASED  FACILITIES.-^ Where  a  duly  authorized  agent  of  the  Oovern- 

ment  directs  claimant  to  increase  its  plant  capacity  for  the  production  of 
valves  for  gasoline  engines,  and  advises  claimant  that  unless  orders  for 
its  product  are  forthcoming  from  engine  builders  the  Government 
would  take  claimant's  product,  there  is  an  agreement  within  the  mean- 
ing of  the  act  of  Harch  2,  1919. 

2.  CLAIH  AND  DECISION. — Claim  under  act  of  Karch  2,  1919,  for  expense  in 

increasing  its  plant  capacity.  Held,  an  agreement  within  the  meaning 
of  the  act  of  Harch  2,  1919. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

riNDINGS  OF   FACT. 

1.  This  is  a  class  B  claim  and  came  before  this  Board  from  the 
office  of  the  Director  of  Air  Service.  The  amount  of  claim  is 
$94,605.29. 

A  hearing  was  had  before  this  Board  on  January  22, 1920. 

2.  The  claim  arises  out  of  an  alleged  oral  agreement  for  valves 
for  gasoline  engines. 

3.  The  record  shows  that  the  claimant  herein  was  a  manufacturer 
of  valves  for  gasoline  engines  with  a  plant  located  at  Cleveland, 
Ohio;  that  on  September  18, 1918,  Lieut.  H.  H.  Emmons,  Chief  of  the 
Engine  Production  Department,  Bureau  of  Aircraft  Production,  in 
company  with  Maj.  Heaslet  and  Capt.  Wilson,  both  also  of  the  Air 
Service,  at  the  plant  of  the  claimant  informed  claimant  of  the  Gov- 
ernment's imperative  and  immediate  need  of  motor  engine  valves  for 
Hispano- Suiza  and  Liberty  engines;  that  Lieut.  Emmons  on  this 
occasion  told  claimant  in  authoritative  and  very  positive  terms  that 
it  would  be  required  to  produce  a  large  number  of  valves  per  day,  both 
for  the  Hispano-Suiza  and  the  Liberty  engines,  and  that  to  this  end 
its  facilities  must  at  once  be  arranged  to  meet  this  requirement,  and 
that  its  price  would  have  to  correspond  to  that  of  other  manufac- 
turers of  the  same  article  unless  a  valid  reason  for  being  paid  a 
larger  price  was  shown,  but  that  in  the  meantime  it  must  produce 
the  valves,  the  price  being  a  matter  for  future  determination.  The 
claimant  then  and  there  was  further  instructed  by  Lieut.  Emmons 
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that  the  Detroit  District  Office,  Air  Service,  particularly  Capt.  Wil- 
son, would  take  up  with  the  Liberty  motor  builders  the  matter  of 
securing  orders  for  the  claimant,  and  in  case  sufficient  orders  were  not 
forthcoming  from  the  engine  builders,  the  Government  would  give 
the  claimant  a  direct  order  for  these  valves  and  would  itself  dis- 
tribute them  to  the  engine  builders.  These  instructions  were  again 
given  claimant  by  Lieut.  Emmons  in  at  least  one  interview  in  Wash- 
ington, D.  C. 

4.  The  claimant,  immediately  after  September  18,  1918,  proceeded 
to  carry  out  the  instructions  given  by  Lieut.  Emmons  on  that  date 
and  carried  on  uninterruptedly  this  work  of  preparation,  until  the 
armistice  came. 

5.  The  foregoing  facts  are  established  by  the  testimony  under 
oath  of  Lieut.  Emmons,  Mr.  C.  W.  Miller,  general  manager  of  the 
claimant,  Maj.  Heaslet,  and  Capt.  Wilson.  The  authority  of  Lieut. 
Emmons  is  shown  by  his  affidavit  dated  December  5, 1919,  as  follows : 

"  Harold  H.  Emmons,  being  duly  sworn,  deposes  and  says :  That 
he  was,  in  August,  1917,  an  officer  of  the  United  States  Naval  Re- 
serve and  reported  for  duty  in  the  Navy  Department  on  August  15, 
1917;  that  thereupon  he  found  orders  transferring  him  from  the 
Bureau  of  Navigation  to  the  Bureau  of  Steam  Engineering,  and 
thence  to  the  Aircraft  Production  Board,  which  instructions  stated 
that  he  should  take  charge  of  the  production  of  aviation  engines: 
that  the  production  of  aeronautical  equipment  was  by  the  Aircraft 
Production  Board  placed  under  the  Signal  Corps  of  the  Army  and 
the  production  men  were  commissioned  under  that  corps ;  that  this  de- 
ponent was  by  such  board  detailed  to  said  corps  and  to  chief  of 
production  of  engines.  Equipment  Division  of  the  Signal  Corps, 
United  States  Army;  that  as  such  chief  he  had  absolute  and  com- 

Slete  charge  of  such  production  of  engines,  subject  only  to  the  Chief 
ignal  Officer  and  the  Secretarv  of  War;  that,  thereafter  this  pro- 
duction was  transferred  to  the  JBureau  of  Aircraft  Production,  and 
thence  to  the  Air  Service  of  the  Army,  but  that  in  each  organiza- 
tion this  deponent  retained  the  above  position  and  authority. 

"(Sgd.)  Harold  H.  Emmons. 

"  Subscribed  and  sworn  to  before  me  this  fifth  day  of  Decem- 
ber, 1919. 

"  Hugh  Eeilly, 
"  Captain^  F,  A.^  Govt,  Atty.^^ 

^Such  authority  is  corroborated  by  the  testimony  of  Lieut.  Emmons 
in  the  transcript  of  testimony  (p.  29). 

DECISION. 

1.  The  evidence  shows,  without  contradiction,  that  Lieut.  Emmons^ 
on  September  18, 1918,  orally  instructed  the  claimant  to  proceed  with 
preparations  for  the  production  of  valves  for  gasoline  engines.    The 
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evidence  shows,  also  without  contradiction,  that  the  claimant  com- 
plied with  these  instructions.  Therefore,  no  grounds  for  dispute 
as  to  either  of  these  facts  are  disclosed. 

2.  Although  Lieut.  Emmons  was  not,  strictly  speaking,  a  contract- 
ing officer,  and  perhaps  had  no  authority  to  bind  the  Government 
in. a  fonnal  written  contract,  yet  in  view  of  the  powers  of  Lieut. 
Emmons  as  set  forth  in  his  affidavit  and  as  corroborated  bv  his 
testimony,  it  is  incontrovertible  that  he  acted  within  the  scope  of  his 
authority  when  he  ordered  the  claimant  on  September  18,  1918,  to 
prepare  for  the  production  of  valves  for  gasoline  engines.  The  au- 
thority of  Lieut.  Emmons  was  superior  to  and  of  wider  scope  than 
that  of  a  contracting  officer.  The  drawing  up  and  signing  of  the 
written  contract,  had  the  agreement  so  entered  into  by  Lieut.  Em- 
mons and  the  claimant  been  consummated,  would  have  been  only 
an  incident  then  necessary  to  comply  with  the  requirements  of  the 
statutes. 

3.  Therefore  on  these  facts  it  is  the  opinion  of  this  Board  that  an 
agreement  was  entered  into  on  September  18,  1918,  between  the 
claimant  and  Lieut.  H.  H.  Emmons,  who  was  an  authorized  agent 
of  and  acting  in  behalf  of  the  Government,  and  that  this  agreement 
is  an  agreement  within  the  meaning  of  the  act  of  March  2,  1919, 
on  the  faith  of  which  the  claimant  made  expenditures  and  incurred 
obligations  for  which  it  is  entitled  to  be  reimbursed. 

DISPOSITION. 

■ 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  (c),  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Mr.  Shaw  concurring. 


Case  No.  502. 

In  re  CLAIJC  OF  THE  NATIONAL  VACCINE  AND  ANTITOXIN  INSTITUTE. 

1.  DEVELOPMENT  EXPENSES. — Where  the  Oovernment  has  perfected  an  anti* 

toxin,  and  explains  the  process  of  its  manufacture  to  claimant,  and  re- 
quests it  to  utilize  its  plant  in  producing  same,  which  claimant  agrees 
to  do  and  afterwards  notiiies  the  Government's  agents  in  charge  of  the 
enterprise  that  it  intends  to  use  at  least  25  horses  to  produce  the  serum, 
and  claimant  is  advised  that  the  Qovernment  will  purchase  all  of  the 
serum  produced  from  25  horses  and  absorb  the  development  expense  in 
the  purchase  price  of  the  serum,  and  claimant  secures  special  facilities, 
including  20  horses,  for  its  production,  but  has  produced  no  serum  at  the 
time  of  the  armistice,  there  is  an  implied  agreement  to  reimburse 
claimant  for  its  development  expenses,  within  the  meaning  of  the  act 
of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  expenses  in 

the  procurement  of  special  facilities  in  the  manufacture  of  antitoxin. 
Held,  an  agreement  within  the  meaning  of  the  act  of  March  2,  1919. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

riNDINOS  OF  FACT. 

This  case  arises  under  the  act  of  March  2,  1919.  A  hearing  wast 
held  in  this  matter  on  the  22d  of  July,  1919,  and  a  decision  rendered 
by  this  Board  on  August  27,  1919,  granting  partial  relief.  There- 
upon a  petition  for  a  rehearing  was  granted,  and  there  was  a  further 
bearing  in  the  case  on  the  21st  of  February,  1920.  These  facts  are 
stated  and  this  decision  is  rendered  upon  the  rehearing  of  the  case, 
and  upon  the  introduction  of  further  and  additional  evidence. 

1.  Shortly  before  June  1,  1918,  Maj.  Carroll  G.  Bull,  Medical 
Corps,  United  States  Army,  who  had  been  sent  to  France  for  the 
purpose  of  determining  the  practicability  of  the  use  of  gas  gangrene 
antitoxin  in  combination  with  tetanus  antitoxin,  reported  to  Col. 
F.  F.  Kussell,  Medical  Corps,  laboratory  adviser  to  the  Surgeon 
General,  that  it  had  been  found  feasible  to  combine  the  gas  gan- 
frrene  antitoxin  with  the  tetanus  antitoxin.  There  was,  at  that  time, 
practically  no  production  of  the  gas  gangrene  antotoxin  in  this 
country.  After  this  matter  had  been  discussed  by  Maj.  Bull  and 
Col.  Russell,  and  in  consultation  also  with  Col.  Edwin  G.  Wolfe, 
it  was  decided  to  call  together  the  manufacturers  in  this  country  of 
tetanus  antitoxin,  for  the  purpose  of  determining  upon  a  method 
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and  means  of  developing  and  manufacturing  the  new  serum.  There- 
upon, through  the  instrumentality  of  Dr.  George  W.  McCoy,  director 
of  the  Hygienic  Laboratory  of  the  United  States  Public  Health 
Service  (the  production  of  all  antitoxin  being  under  that  service), 
a  meeting  of  the  manufacturers  of  tetanus  antitoxin  was  called  and 
held  in  Washington  on  the  2d  day  of  June,  1918.  At  this  meeting 
the  petitioner,  who  was  a  manufacturer  of  tetanus  antitoxin,  was 
present.  Maj.  Bull,  representing  the  Medical  Corps  of  the  War 
Department,  was  at  that  meeting.  It  was  brought  out  that  there 
was  no  production  in  this  country  of  gas  gangrene  antitoxin,  but 
(hat  the  plants  and  facilities  of  the  petitioner  and  the  other  tetanus 
antitoxin  manufacturers  could  be  utilized  for  the  purpose  of  pro- 
ducing a  triple  serum,  which  was  to  combine  in  one  dose  a  tetanus 
antitoxin  and  a  gas  gangrene  antitoxin.  Maj.  Bull  went  thoroughly 
into  the  matter  of  the  methods  and  means  of  producing  the  new 
antitoxin,  and  assured  the  petitioner  and  the  other  manufacturers 
present  that  the  Government  would  take  all  of  this  new  antitoxin 
that  could  be  produced,  and  that  the  need  for  it  was  urgent. 

2.  Following  this  meeting.  Dr.  D wight  L.  Scott,  of  the  petitioner 
company,  went  to  see  Col.  Wolfe,  with  a  view  to  fixing  upon  some 
amount  of  the  new  antitoxin  to  be  manufactured.  At  that  time  the 
Government  was  not  in  a  position  either  to  determine  the  amount  or 
to  determine  the  matter  of  its  manufacture,  because  the  size  of  a  dose 
at  that  time  had  not  been  determined  upon.  Col.  Wolfe  was  told 
that  petitioner  was  preparing  to  inoculate  at  least  20  horses  for  the 
purpose  of  producing  this  serum.  Col.  Wolfe  approved  the  plan 
nnd  said  that,  although  the  Government  had  not  formulated  its  plan 
for  the  purpose  of  determining  the  amount,  and  did  not  know  the 
size  of  a  dose,  they  would  take  all  that  petitioner  could  produce. 

3.  Petitioner  thereupon  made  preparations  for  the  manufacture  of 
the  new  antitoxin,  securing  such  facilities,  including  20  horses,  as 
was  necessary  to  manufacture  the  amount  capable  of  being  produced 
from  20  horses. 

4.  At  the  time  of  the  conference  of  June  2  it  was  understood  by 
Maj.  Bull  and  Col.  Russell  and  Col.  Wolfe  that,  in  order  to  produce 
this  new  antitoxin,  certain  development  costs  would  have  to  be  in- 
curred, and  this  matter  was  mentioned  to  the  petitioner  and  it  was 
contemplated  by  the  Government  agents  that  this  development  cost 
would  be  absorbed  in  the  purchase  price  of  the  new  commodity. 

5.  Later  on,  some  time  in  August,  1918,  Dr.  J.  R.  Stewart,  one  of 
the  chemists  employed  by  the  petitioner  company,  had  another  con- 
ference with  Col.  Wolfe.  At  this  conference  Col.  Wolfe  was  told 
that  the  petitioners  were  planning  to  use,  in  the  production  of  this 
serum,  at  least  25  horses.    Col.  Wolfe  told  petitioner's  agents  at  that 
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time  that  the  Government  would  take  the  antitoxin  produced  from 
as  many  as  40  horses. 

6.  The  armistice  intervened  before  petitioner  got  into  production 
of  the  new  antitoxin. 

DECISION. 

Under  the  facts  of  this  case,  as  developed  at  the  last  hearing,  this 
Board  is  now  of  the  opinion  that  at  the  conference  on  June  2,  1918, 
an  implied  agreement  was  entered  into  from  the  assurances  made 
by  Maj.  Bull,  and  afterward  ratified  by  Col.  Wolfe,  which  obli- 
gated the  Government  to  absorb  the  development  expense  incident 
to  the  production  of  such  triple  antitoxin  as  could  be  produced  from 
the  inoculation  of  at  least  25  horses. 

The  (government  was  in  great  need  of  this  new  serum;  it  had  no 
means  of  producing  it,  except  by  the  utilization  of  the  methods  and 
facilities  of  this  petitioner  and  other  manufacturers  of  tetanus  anti- 
toxin ;  this  antitoxin  could  be  produced  in  that  manner  mucli  quicker 
than  it  could  be  produced  by  the  Government  itself  by  the  installa- 
tion of  new  equipment  and  facilities ;  it  was  purely  a  war  commodity 
and  possessing  no  commercial  market.    The  action  of  the  MedicAl 
Department  was  in  effect  the  practical  utilization  of  petitioner's 
plant  and  facilities  for  the  development  of  the  much  needed  war 
necessity  and  this  utilization  carries  with  it  an  implied  legal  obliga- 
tion on  the  part  of  the  Government  to  make  reimbursement  for  the 
necessary  expense  incurred  solely  for  the  benefit  of  the  United  States. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement,  and  certificate  C,  to  the  Board  of 
Review  for  Medical  and  Hospital  Supplies  Division,  War  Depart- 
ment, for  action  in  the  manner  provided  in  subdivision  C,  section  5, 
Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


^  ^  Case  No.  708.. 

* 

In  re  CLAIK  OF  FROST'S  VENEER  SEATING  GO.  (LTD.). 

1.  STIMULATED  PRODUCTION — BUSINESS  RISK — Where  claimant  purchased 

large  qnantlties  of  material  frcm  which  to  manufacture  airplane  sup- 
plies after  a  conference  with  representatives  of  the  Bureau  of  Aircraft 
Production,  at  which  conference  such  representatives  pointed  out  the 
probable  needs  of  the  Government,  such  purchases  were  made  at  claim- 
ant's own  risk  where  it  is  shown  that  such  representatives  did  no  more, 
than  point  out  the  shortage  of  airplane  material  then  in  existence  and 
urge  manufacturers  to  prepare  themselves  to  handle  such  business  aa 
would  probably  develop,  and  under  such  circumstances  no  obligation  on. 
the  part  of  the  United  States  arose,  under  the  act  of  Karch  2,  1919,  to 
reimburse  claimant  for  its  loss  thereby  sustained. 

2.  CLAnC  AND  DECISION. — This  claim  for  $181,849.12  arises  under  the  act  of 

Karch  2,  1919,  and  is  presented  upon  the  theory  that  the  Government 
should  reimburse  claimant  for  its  loss  on  materials  purchased  for  the 
purpose  of  performing  contracts  to  furnish  airplane  materials  that  it 
was  led  to  expect  would  be  awarded.  Held,  that  there  was  no  agree- 
ment under  which  claimant  is  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17  (1919),  by  reason  of  an  agreement  alleged 
to  have  been  entered  into  by  claimant  and  an  officer  acting  under 
the  authority  of  the  Secretary  of  War. 

2.  The  claim  is  presented  by  claimant  on  its  own  behalf,  and  on 
behalf  of  Frost  Veneer  Seating  Co.  (Inc.),  an  associated  corporation, 
having  the  same  officers  and  stockholders  as  claimant,  and  of  which 
claimant  is  the  successor  and  assignee.  Claimant  is  authorized  to  ad- 
just this  claim  on  behalf  of  both  corporations. 

STATEMENT  OF  FACTS. 

1.  Claimant  is  a  manufacturer  of  veneers  and  panels,  with  place 
of  business  in  New  York  City. 

2.  On  or  about  «Iune  1, 1918,  there  was  held  in  the  city  of  Chicago, 
a  meeting  of  the  manufacturers,  composing  the  National  Veneer  & 
Panel  Association,  of  which  claimant  is  a  member.  Claimant  was 
represented  at  this  meeting  by  its  secretary,  Mr.  Calhoun.  This  meet- 
ing was  called  at  the  instance  of  I^ieut.  Albert  Burrage,  Jr.,  of  the 
Bureau  of  Aircraft  Production  of  the  War  Department,  who  at- 
tended the  meeting  with  his  assistant,  Mr.  Walter  Clark,  a  civilian 
employee  of  the  bureau. 
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3.  Claimant  relies  to  establish  the  agreement,  which  is  the  basis 
of  this  claim,  upon  the  statements  of  Lieut.  Burrage  and  Mr.  Clark 
at  this  meeting.  Tliese  statements  are  set  forth  in  the  claimant's 
statement  of  claim,  in  the  following  language : 

"  Both  Mr.  Clark  ancJ  Lieut.  Burrage  impressed  upon  the  veneer 
and  panel  manufacturers  present  that  the  further  aircraft  war  needs 
of  the  Government  would  be  very  large,  and  urged  ami  encouraged 
all  manufacturers  as  their  patriotic  duty  to  the  Grovernnient  to  pur- 
chase at  that  time  as  much  materials  used  in  the  production  of  air- 
craft materials  as  they  could  at  that  time  acquire.  They  stated  that 
the  Government  could  not  afford  to  have  delays  in  the  manufacture 
and  deliveries  of  aircraft  materials,  and  Mr.  Clark  intimated  that  in 
the  event  that  manufacturers  of  aircraft  materials  did  not  keep 
weU  up  with  the  demand  of  the  War  Department,  that  the  (govern- 
ment wouhl  requisition  or  commandeer  all  veneer  plants." 

4.  In  reliance  upon  what  occurred  at  this  meeting,  as  reported  to 
claimant's  president  by  Mr.  Calhoun,  claimant  proceeded,  prior  to 
November  12,  1918,  to  purchase  materials  suitable  for  the  manufac- 
ture of  aircraft,  in  anticipation  of  the  receipt  of  contracts  for  air- 
craft supplies.  No  such  contracts,  however,  were  ever  received,  and 
this  claim  is  now  brought  for  the  value  of  such  materials  so  pur- 
chased. 

5.  A  hearing  of  the  claim  was  held  on  February  13,  1920. 

DECISION. 

1.  The  evidence  produced  in  this  case  goes  no  further  than  to  show 
that  the  officers  of  the  Aircraft  Production  Bureau  pointed  out  to 
the  veneer  manufacturers  the  existing  shortage  of  aircraft  materials, 
the  necessity  recognized  by  all  such  manufacturers  of  laying  in  a 
stock  of  materials  in  advance  if  they  expected  to  fill  contracts  for 
aircraft  supplies,  and  the  expectation  of  these  officers  that  the  Gov- 
ernment's aircraft  program  would  develop  in  future  to  such  an 
extent  as  to  require  the  use  by  the  Government  of  all  available  ma- 
terials of  this  kind,  and  that  they  urged  the  manufacturers  to  pre- 
pare themselves  to  handle  such  business  as  they  thought  probably 
would  develop. 

2.  The  evidence  is  not  sufficient  to  show  anything  amounting  to  an 
agreement  of  any  kind,  express  or  implied,  between  claimant  and 
anyone  acting  under  the  authority  of  the  Secretary  of  War  within  the 
terms  of  the  act  of  March  2,  1919.  The  evidence,  in  fact,  is  to  the 
contrary.  Mr.  Clark,  on  whom  claimant  relies  to  establish  an  agree- 
ment, stated  in  his  testimony  as  to  what  occurred  at  the  Chicago 
meeting: 

"  Some  of  the  men  said  to  me,  asked  me, '  Will  you  say  to  us  if  we 
can  have  these  orders? '  and  we  said,  *  No;  we  can  not  say  that  to  you.' 
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Well,  they  said, '  Why  do  you  ask  us  to  do  this  ? '  We  said. '  Simply 
because  as  near  as  we  can  ^et  these  things  from  the  officials  nigher  up 
than  we  are  there  is  a  terrific  amount  of  stuff  to  be  had,  and  if  I  were 
a  manufacturer  that  is  what  I  would  do  \"    (Transcript,  p.  30.) 

Claimant's  president,  Mr.  Frost,  testified  that  he  did  not  imder- 
stand  as  a  result  of  the  proceedings  at  the  meeting  that  his  plant  was 
in  any  danger  of  being  commandeered. 

DXSPOBinON. 

1.  The  claim  should  be  denied. 

Col.  Delafield  and  Maj.  Hope  concurring. 


Case  No.  1487. 

In  re  CLAIX  OF  IHTERVATIOVAL  THEEAD  GAUGE  KANTTFACTTTKniG  CO. 

1.  SVIBEHCE. — Where  claimant  doeg  not  attend  a  hearing  and  the  teitimony 
of  GoTemment  officers  flatly  contradicts  claimant's  affidavits  alleging  an 
agreement,  it  mnst  be  held  that  there  was  no  agreement. 

9.  CLAnC  AHD  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  npon 
an  alleged  oral  agreement  relating  to  the  erection  of  a  plant  for  the 
mannfacture  of  thread  ganges.  Held,  claimant  is  not  entitled  to 
relief. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  filed  under  Supply  Circular  No.  17 
of  the  Purchase,  Storage  and  Traffic  Division  amounting  to  $62,452.99 
for  expenses  incurred  in  equipping  and  maintaining  a  plant  for 
the  manufacture  of  thread  gauges  on  an  alleged  oral  agreement 
entered  into  between  the  claimant's  assignor  and  the  United  States 
Government. 

2.  A  hearing  was  held  upon  the  claim  on  February  6,  1920,  in 
which  claimant  failed  to  appear,  although  notice  thereof  had  been 
duly  given.  Affidavits  in  the  record  recite  that  Messrs.  John  and 
Witold  Samotej  were  the  inventors  of  a  process  for  the  manufacture 
of  thread  gauges  and  that  they  submitted  their  invention  to  officers 
of  the  Ordnance  Department  some  time  during  the  month  of  June, 
1918.  It  appears,  however,  from  the  testimony  of  the  officers  to 
whom  it  is  claimed  that  the  invention  was  submitted  that  a  date 
was  set  for  a  demonstration  of  the  process,  and  that  before  that  time 
a  misunderstanding  had  arisen  between  the  inventors,  so  that  they 
failed  to  appear.  Thereafter  the  claimant  corporation  was  organ- 
ized by  Messrs.  Samotej  and  one  Felder,  their  attorney,  which  cor- 
poration acquired  the  interest  of  the  inventors  in  the  process  and 
erected  a  plant  at  Maspeth,  L.  I.,  for  the  manufacture  of  thread 
gauges.  Claim  is  made  that  this  was  done  with  an  understanding 
with  officers  of  the  Ordnance  Department  that  the  United  States 
would  hold  the  claimant  harmless  in  connection  with  expenditures 
made.  The  testimony  of  the  officer  with  whom  the  agreement  was 
alleged  to  have  been  entered  into  is  to  the  effect  that  a  commission 

having  visited  the  plant  of  the  claimant  company,  determined  that 
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the  process  in  question  did  not  have  sufficient  merit  to  warrant  the 
United  States  backing  the  project  in  any  way. 

DECISION. 

1.  It  is  not  only  highly  improbable  that  officers  of  the  United 
States  Army  would  authorize  the  erection  and  equipment  of  a  plant 
for  the  manufacture  of  thread  gauges  without  even  a  demonstration 
of  the  process^' but  moreover,  it  appears  from  the  testimony  at  the 
hearing  of  the  officers  with  whom  claimant  alleged  to  have  made  an 
agreement  not  only  that  no  such  agreement  was  made  but  that  the 
Ordnance  Department  was  not  even  interested  in  the  project.  There 
can  be  but  one  conclusion,  therefore,  and  that  is  that  any  expenditures 
made  or  incurred  herein  were  without  any  agreement  on  the  part  of 
the  United  States  by  any  duly  authorized  officer  or  agent  to  reimburse 
the  claimant  therefor.  The  claimant's  claim,  therefore,  is  disal- 
lowed. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


Case  No.  1458. 

In  re  CLAIM  OF  OTTIBE  MOTOR  LAMP  MAHTTFACTTTKING  CO. 

1.  OFFER — ACCEPTAHCE — ^WITHDRAWAL. — ^In  order  to  constitute  a  bind- 
ing agreement  an  olTer  must  be  accepted  by  the  olTeree,  and  it  may  be 
withdrawn  at  any  time  by  the  olTerer  before  acceptance  without  liability 
resulting.  So  where  the  claimant  had  a  contract  for  cans  and  in  ne- 
gotiations to  cancel  it,  olTered  to  relieve  the  Government  of  9,446  cans 
provided  the  Government  would  take  101,835  then  in  process  and  with- 
drew its  olTer  before  it  was  accepted  by  the  Government,  no  contract 
resulted,  although  the  olTer  was  subsequently  accepted. 

S.  CLAIM  AJETD  DECISION. — Claim  on  formal  contract  under  General  Order  103 
for  contract  price  of  cans.    Held,  claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  1918,  and  is  for  $4,651.66. 

2.  The  Guide  Motor  Lamp  Manufacturing  Co.  (the  claimant)  were 
operating  under  a  formally  executed  contract,  War  Ordnance  No. 
Pl3285-5986Eq,  dated  August  9, 1918,  for  the  manufacture  of  250,000 
meat  cans. 

3.  Article  XIV  of  the  above  contract  provides  a  method  of  ter- 
minating same  and  provides  that  in  the  event  of  such  complete  or 
partial  termination  the  contractor  shall  have  30  days  after  receipt 
of  such  notice  in  which  to  complete  articles  then  in  process. 

4.  On  November  30,  1918,  the  contractor  was  requested  to  suspend 
production  under  the  above  contract,  if  such  suspension  would  not 
seriously  disturb  labor  conditions,  and  was  invited  to  negotiate  for  a 
complete  cancellation  of  the  contract. 

5.  On  December  3, 1918,  the  claimant  advised  the  Government  that 
on  accoimt  of  the  stage  which  its  work  had  then  reached  it  could 
not  well  suspend  immediately  iwthout  disturbing  its  labor  con- 
ditions, and  in  response  to  a  telegram  dated  December  21,  1918,  the 
claimant  agreed  to  a  meeting  in  order  to  negotiate  concerning  a 
termination  or  a  cancellation  of  the  contract. 

6.  The  meeting  was  held  on  December  27, 1918,  and  the  contractor 
made  the  f oUowmg  offer  to  the  Government : 

"  We  agree  to  relieve  the  Government,  without  cost,  of  the  9,445 
imc(Hnpleted  cans,  for  which  we  have  all  the  material  on  hand,  and 
which  we  will  endeavor  to  dispose  of  in  some  other  manner,  providing 
the  Govemment  will  permit  and  accept  shipment  of  the  101,835  cans 
which  we  are  now  assembling,  providing  such  articled  pass  Govern- 
ment inspection.'* 
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7.  The  Zone  Suppy  OiBcer,  Jeffersonville,  Ind.,  advised  the  claim- 
ant that  he  had  no  power  to  accept  this  offer,  but  would  transmit 
same  to  the  proper  authority  for  action. 

8.  It  appears  from  the  evidence  that  the  contractor  notified  the 
Zone  Supply  Officer  that  the  offer  must  be  accepted  within  a  week. 

9.  On  January  16, 1919,  the  claimant  having  received  no  acceptance 
of  its  offer  wrote  the  Zone  Supply  Officer  and  withdrew  the  same. 

10.  The  claimant  then  proceeded  to  complete  the  entire  111,280 
meat  cans  and  same  were  inspected  and  passed  by  the  Government 
inspector. 

11.  101,835  of  these  cans  were  accepted  and  shipped  by  the  Govern- 
ment, but  9,445  were  refused,  the  Government  claiming  that  under 
the  offer  of  the  contractor  of  December  27, 1918,  these  9,445  meat  cans 
were  to  be  cancelled. 

12.  On  January  24, 1919,  the  offer  of  the  claimant  made  on  Decem- 
ber 27, 1918,  was  accepted  and  on  January  27, 1919,  the  claimant  was 
notified  of  such  acceptance. 

13.  Such  acceptance,  however,  was  after  the  offer  of  December  27, 
1918,  had  been  withdrawn. 

DECISION. 

1.  The  Guide  Motor  Lamp  Manufacturing  Co.  was  operating 
under  a  formally  executed  contract  under  the  provisions  of  which 
contract  it  had  a  right,  in  the  event  of  the  Government  desiring  to 
terminate  same,  to  proceed  with  production  for  30  days  from  the 
receipt  of  such  notice. 

2.  No  notice  was  ever  given  contractor  under  the  express  terms  of 
Ihe  contract,  but  contractor  was  requested  to  suspend  and  enter  into 
negotiations. 

3.  During  these  negotiations  the  contractor  made  an  offer  to  the 
Government,  which,  had  the  Government  accepted  it  within  the  time 
specified,  would  h^ve  become  binding  both  upon  the  contractor  and 
upon  the  Government.  The  Government,  however,  did  not  elect  to 
accept  the  offer,  and  the  contractor  having  waited  not  only  the 
period  specified,  but  for  18  days,  withdrew  said  offer  and  proceeded  to 
complete  the  contract  in  accordance  with  its  provisions. 

4.  It  is,  therefore,  the  opinion  of  the  Board  that  the  offer  of  the  con- 
tractor not  being  accepted  and  the  same  having  been  withdrawn  by 
the  claimant,  the  Government  is  bound  by  the  terms  of  the  formally 
executed  contract  and  should  accept  and  pay  for  the  9,445  meat  cans 
at  the  contract  price. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Averill  concurring. 


Case  No.  2188. 

In  re  CLAIM  OF  JACOB  OERHARDT  &  CO. 

« 

1.  TIME  LIMIT — WAIVER  OP. — Where  a  contract  provided  that  all  deliveries 

be  made  by  a  certain  date  the  Government  in  accepting  deliveries  after 
snch  date  waives  whatever  rights  it  had  by  reason  of  snch  provision. 

2.  CLAIM  AND  DECISION. — This  is  an  appeal  from  a  decision  of  the  Claims 

Board,  Office  of  the  Director  of  Fnrchase,  on  a  claim  for  $12,600.85, 
growing  ont  of  the  suspension  of  a  contract.  Held,  that  claimant  is  en- 
titled to  reimbursement  for  the  loss  sustained  by  reason  of  the  suspen- 
sion of  the  contract. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  on  a  claim  for  $12,600.85  on  an  infor- 
mally executed  contract  under  the  following  circumstances : 

2.  On  April  10,  1918,  the  claimant  entered  into  a  proxy-signed 
contract  with  the  Government  for  the  manufacture  of  200,000  pairs 
of  denim  trousers  and  200,000  denim  coats  at  31  cents  each,  deliveries 
to  be  made  as  follows : 

12.500  coats  and  trousers  during  April. 

62,500  coats  and  trousers  during  May. 

62,500  coats  and  trousers  during  June. 

62,500  coats  and  trousers  during  July. 
Under  the  contract  the  Government  was  to  furnish  the  necessary 
denim  and  patterns  and  the  contractor  to  furnish  all  other  material. 
The  first  quantity  of  denial  shipped  by  the  Government  to  the  claim- 
ant was  received  on  May  19,  1918,  and  the  patterns  furnished  by  the 
Government  were  received  by  the  claimant  approximately  June  1, 
1918.  The  result  was  that  the  contractor  was  substantially  delayed 
in  beginning  production  by  the  failure  of  the  Government  to  furnish 
the  denim  and  patterns  promptly,  as  it  would  require  at  least  three 
weeks  after  receiving  the  material  and  patterns  for  the  contractor  to 
pet  into  production. 
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Thereafter,  however,  there  does  not  appear  to  have  been  any  fault 
on  the  part  of  the  Government  in  furnishing  the  contractor  denimy 
and  this  material  was  furnished  at  all  times  by  the  Government 
thereafter  so  as  to  keep  up  with  the  capacity  of  the  finishing  branch 
of  the  contractor's  plant. 

On  June  27,  1918,  the  claimant  made  its  first  delivery  of  1,140 
coats  and  1,230  trousers.  By  the  week  ending  November  16,  1918, 
the  claimant  had  delivered  33,520  coats  and  27,640  trousers. 

On  November  19,  1918,  the  claimant  received  notice  to  suspend 
operations  under  the  contract,  and  was  directed  to  return  to  the  Gov- 
ernment *all  the  denim  which  had  not  yet  been  cut.  The  claimant 
acquiesced  in  the  notice  of  suspension  and  returned  to  the  Govern- 
ment  the  uncut  denim.  The  claimant  was,  however,  permitted  to 
go  on  with  the  manufacture  of  garments  out  of  material  which  it 
had  already  cut  and  had  in  process,  with  the  result  that  from  No- 
vember 19,  1918,  to  April  26,  1919,  the  claimant  delivered  to  the 
Government  18,616  coats  and  16,790  trousers,  for  which  it  has  re- 
ceived the  full  contract,  price. 

3.  Although  the  claimant  was  greatly  delinquent  in  making  de- 
liveries, and,  in  fact,  never  got  into  production  until  the  date 
when  all  deliveries  should  have  been  completed,  and  although 
it  was  contemplated  by  Government  officials  to  breach  the 
contract  on  account  of  the  claimant's  failure  to  make  deliveries, 
this  action  was  never  taken.  Suspension  of  further  operations 
under  the  contract  was  amicably  arranged  on  November  19, 
1918,  and  for  five  months  thereafter  the  Government  accepted  de- 
liveries of  garments  made  out  of  the  material  that  had  already  been 
cut  when  the  notice  of  suspension  was  issued. 

4.  It  appears  from  the  evidence  that  the  delay 'of  the  Govern- 
ment in  not  delivering  the  patterns  before  June  1  was  the  initial 
cause  of  the  contractor's  not  getting  into  production  at  an  earlier 
date.  Thereafter,  however,  the  failure  of  the  contractor  to  delivei 
12,500  garments  three  weeks  after  the  receipt  of  the  material  and 
patterns,  and  thereafter  its  failure  to  deliver  62,600  per  month  until 
the  total  quantity  was  to  be  delivered,  was  in  no  wise  attributed  to  the 
fault  of  the  Government,  but  to  the  fault  of  the  contractor  in  not 
having  a  plant  of  sufficient  capacity,  or  competent  labor  with  which 
to  perform  the  contract. 

5.  The  plant  where  the  operations  for  the  performance, of  this  con- 
tract were  carried  on  was  an  old  plant  which  the  claimant  has  owned 
for  over  20  years.  In  it  the  claimant  had  certain  machinery  which  it 
had  used  on  commercial  work  and  a  Government  olive  drab  shirt 
contract,  but  which  was  not  suitable  for  the  heavier  work  required  in 
the  manufacture  of  denim  clothing.    The  claimant  asserts  that  it 
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purchased  the  following  machinery  specially  for  contract  No.  1720-P 

at  the  prices  set  forth : 

5  Union  special  flat-bed  machines,  $135 $675.00 

7  Union  special  felling  machines,  $165 1, 165. 00 

7  31/15  double-needle  Singer,  $75 525.00 

2  Metropolitan  4-needle  Singer,  $175 350. 00 

5  buttonhole  machines,  $210 ^ 1,059.00 

4  button-sewing  machines,  $300 800. 00 

4, 555. 00 

It  also  had  on  hand  at  the  termination  of  the  operations  on  contract 
No.  1720-P  the  following  material: 

4  cases  thread  (917  Iba),  at  $1.55 $1,421.35 

Thread  on  machines  (264  lbs.),  at  $1.55 393. 70 

525  D.  gr.  buckles,  at  $0.56 , 294. 00 

185  gr.  gr.  27/button8.  at  $2.10 . 388. 50 

335  M  size  tickets,  at  $0.42 140. 70     * 

263  gr.  gr.  22/buttons,  at  $1.90 - 499. 70 

138  M  Inspector  tickets,  at  $0.85 117. 30 

3, 256. 25 

The  representative  of  the  claimant  company  also  asserted  at  the 
hearing  that  after  the  receipt  of  notice  of  an  award  of  contract  No. 
1720-P,  which  notice  was  contained  in  a  letter  dated  April  10,  1918, 
the  claimant  held  its  entire  labor  fofce  unemployed  for  a  period  of 
approximately  three  weeks  while  it  waited  for  the  arrival  of  the 
material  and  patterns  which  the  Government  was  to  furnish,  and  that 
these  employees  were  idle  during  that  period,  but  the  claimant  had  to 
pay  their  full  wages  while  they  were  being  held  to  begin  operations 
on  the  Government  contract. 

Aside  from  these  expenditures,  the  claimant  admitted  at  the  hear- 
ing that  it  had  no  further  claim  for  damages  against  the  Government 
on  account  of  the  suspension  of  contract  No.  1720-P. 

DECISION. 

1.  Under  date  of  April  10, 1918,  the*  claimant  entered  into  proxy- 
signed  contract  No.  1720-P  with  the  Government  for  the  manufac- 
ture of  200,000  each  coats  and  trousers,  deliveries  to  be  completed 
during  July.  The  contract  provided  that  the  Government  was  to 
furnish  the  necessary  denim  and  patterns  and  the  contractor  was 
to  furnish  all  other  material.  The  Government  delayed  in  furnish- 
ing the  denim  and  patterns,  and  did  not  deliver  the  denim  until  May 
19, 1918,  or  the  patterns  until  June  1, 1918,  thereby  causing  the  con- 
tractor to  delay  in  beginning  the  manufacturing  operations.  There- 
after the  material  was  furnished  by  the  Government  in  sufficient 
quantities  to  keep  up  with  the  production  that  the  claimant's  fac- 
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tory  was  able  to  maintain,  but  the  claimant  fell  hopelessly  in  arrears 
in  making  deliveries,  and  had  only  delivered  prior  to  November  19^ 
1918,  33,520  coats  and  27,640  trousers,  making  a  total  of  61,160  gar- 
ments out  of  a  total  of  400,000  garments  required  by  the  contract  to 
have  been  delivered  by  the  end  of  July. 

2.  On  November  19, 1918,  the  Government  sent  the  claimant  notice 
to  suspend  further  operations  and  return  the  uncut  denim  to  the 
Government,  but  permitted  the  claimant  to  go  on  with  the  produc- 
tion of  garments  out  of  material  which  it  had  already  cut.  The 
claimant  did  so,  and  continued  to  produce  until  April  26,  1919,  when 
it  made  the  last  delivery  of  coats  and  trousers  under  the  contract. 
The  (lovernment  received  these  deliveries,  and  has  paid  the  claimant 
the  contract  price  stipulated  for  the  garments  which  were  delivered, 
namely,  for  96,568  garments.  Their  acceptance  constitutes  a  waiver 
of  the  failure  of  the  contractor  to  make  deliveries  on  the  dates  speci- 
fied in  the  contract. 

3.  As  the  contract  in  question  was  not  terminated  by  breach,  but 
was  merely  suspended  after  the  signing  of  the  armistice,  with  the 
privilege  of  the  claimant's  continuing  operations  under  the  contract 
until  it  had  completed  all  the  material  it  had  cut,  the  claimant  is 
now  entitled  to  reimbursement  on  account  of  the  suspension  of  the 
contract.  The  facts  relating  tp  the  amount  of  damage  which  the 
claimant  has  suffered  due  to  the  cancellation  of  the  contract  wei^e 
developed  at  the  hearing  of  this  case,  and  are  set  forth  in  the  findings 
of  fact  above,  which  may  be  used  as  a  guide  in  making  a  proper 
allowance  to  the  claimant. 

4.  For  the  reasons  stated  the  Board  is  of  the  opinion  that  the  claim- 
ant is  entitled  to  reimbursement  for  the  losses  it  has  sustained  bv 
reason  of  suspension  of  its  contract.  No.  1720-P,  dated  April  10, 1918. 

These  losses  are  held  to  include  the  cost  of  the  machinery  and 
material  specially  provided  for  the  performance  of  the  contract, 
less  salvage,  but  may  not  inciude  the  wages  alleged  to  have  been  paid 
employees  prior  to  their  beginning  operations  on  the  contract  while 
they  waited  for  the  arrival  of  the  denim  and  patterns  which  the 
Governipent  was  to  furnish.  The  reason  why  these  wages  are  not  a 
proper  allowance  of  claim  is  that  even  though  the  Government  was 
negligent  or  in  default  under  the  terms  of  the  contract  in  promptly 
delivering  the  denim  and  patterns  so  that  the  contractor  could  begin 
operations,  that  default  was  waived  by  the  contractor  by  proceeding 
with  the  contract.  It  follows  that  the  claimant  has  waived  its  right 
to  reimbursement  for  wages  paid  its  employees  due  to  the  failure  of 
the  Government  to  promptly  deliver  the  denim  and  patterns,  and 
that  therefore  such  item  of  claim  may  not  be  considered  an  item  of 
loss  resulting  from  the  suspension  of  the  contract. 
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DISPOSITION. 

1.  This  BoaAl  will  make  aiid  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  (consisting  of  a  summary 
of  proxy-signed  contract  No.  1720-P  between  the  claimant  and  the 
Government,  dated  April  10,  1918),  and  certificate  C  to  the  Claims 
Board,  OflSce  of  the  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage,  and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  2221. 

In  re  CLAIX  OF  DILWOOD  KANTTFACTUKIHG  CO. 

1.  COSTS  OF  EXPERIMENTATION. — Where  claimant  undertook  to  develop  a 

gasoline  engine  generating  set  to  meet  the  requirements  of  the  Ctovem- 
ment  with  the  hope  and  expectation  of  heing  able  to  obtain  Ctovemment 
orders  for  same,  and  where  the  Government  demand  for  snch  engine  set 
ceased  because  of  the  signing  of  the  armistice  before  claimant  was  able 
to  produce  a  satisfactory  model,  there  is  no  obligation  on  the  part  of  the 
United  States  Government,  under  the  act  of  March. 2,  19 19,  ^o  reimburse 
claimant  for  costs  of  experimentation. 

2.  CLAIM  AND  DECISION.— This  claim  for  $784.11  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Government  is  obligated  to  reimburse  the  claimant  for  costs  of  experi- 
mentation connected  with  the  development  of  a  certain  engine.  Held, 
that  there  was  no  agrreement  either  express  or  implied  concerning  such 
costs  and  that  the  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Williams  writing  the  opinion  of  the  Board.  ' 

FINDING  OF  FACTS. 

This  case  arises  under  the  act  of  March  2, 1919.  Statement  of  claim, 
Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic  Division 
Supply  Circular  No.  17,  1919,  for  $784.11  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States.  This  case  grows  out  of  the  following  facts  and  cir- 
cumstances : 

1.  In  the  summer  of  1918  Mr.  W.  C.  Appleton,  president  of  the 
Dilwood  Manufacturing  Co.,  got  information  from  an  outside  party 
that  the  Signal  Corps  of  the  Army  had  found  difficulty  in  securing 
a  certain  type  of  gasoline  engine  generating  outfit  for  battery  charg- 
ing purposes.  Later  on  Mr.  Appleton  came  to  Washington  to  see 
Capt.  Stuart  M.  Conant,  who  was  in  charge  of  the  Production  Sec- 
tion, Procurement  Division,  Signal  Corps,  in  reference  to  other  work 
which  petitioner  was  doing  for  the  Signal  Corps.  The  alleged  agree- 
ment in  this  case  which  forms  the  basis  of  this  claim  arose  out  of  the 
conversation  which  took  place  between  Mr.  Appleton  and  Capt. 
Conant. 

2.  The  evidence  shows  that  at  that  time  the  Signal  Corps  had  al- 
ready entered  into  a  contract  with  another  manufacturer  for  exper- 
imental work  upon  the  engine  outfit  desired,  and  that  certain  con- 
tracts had  already  been  placed  for  certain  engines  which  it  was  be- 
lieved would  be  satisfactory. 
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8.  Capt.  Conant  filed  an  affidavit  in  this  case  atid  also  testified  at 
the  hearing  and  manifested  considerable  enthusiasm  for  the  peti- 
tioner's claim.  He  said  that  he  was  seeking  to  find  an  engine  from 
which  there  might  be  developed  the  engine  set  that  the  Government 
needed,  that  he  took  the  matter  up  with  Mr.  Appleton  because  he 
knew  Mr.  Appleton  and  his  firm  and  knew  that  they  were  reliable, 
that  he  instructed  and  directed  Mr.  Appleton  to  go  ahead  and  de- 
velop an  engine  and  submit  it  to  the  Government  for  tests,  and  that 
he  assured  Mr.  Appleton  that  he  felt  certain  that  if  the  engine  thus 
developed  proved  satisfactory  that  he  would  receive  large  orders 
for  it.  Capt.  Conant  also  said  that  he  was  sure  that  rf  the  armistice 
had  not  intervened  an  experime^htal  contract  would  have  been  issued 
to  petitioner,  but  there  is  no  evidence  that  there  was  ever  any  recom- 
mendation made  by  Capt.  Conant  that  such  a  contract  be  issued. 
Capt.  Conant  admitted,  however,  that  he  did  not  know  where  the 
conversation  took  place,  whether  it  was  in  the  Arcade  Building  on 
Fourteenth  Street,  or  on  the  street,  or  in  a  hotel,  and  admitted  that 
he  was  speaking  merely  from  recollection  as  there  were  thousands 
of  things  engaging  his  attention  at  the  same  time. 

4.  We  prefer  to  base  the  conclusion  which  was  reached  in  this 
case  upon  the  testimony  of  Mr.  Appleton  himself,  and  for  that  pur- 
pose find  it  necessary  to  quote  to  some  extent  from  the  testimony  of 
Mr.  Appleton. 

(Tr.,p.5): 

"  Mr.  Appleton.  Well,  I  suggested  to  him  (meaning  Capt.  Conant) 
that  I  thought  we  could  produce  an  engine,  an  outfit  that  would  do 
the  work,  and  it  would  require  a  certain  amount  of  experimental 
work  and  development  work.'^ 

(Tr^  p.  6) : 

"  Mr.  Appleton.  I  told  him  I  thought  we  could  supply  an  engine 
that  would  do  the  work,  but  it  would  require  a  certain  kind  of  experi- 
mental work  and  development  work  to  bring  it  around  to  the  class 
and  the  type  of  engine  to  suit  the  particular  Army  needs,  which 
was  different  from  general  commercial  work,  and  mentioning  at  the 
time  that  what  we  would  recommend  would  be  a  4-cycle  engine,  as 
the  2-cycle  engine  in  our  past  experience  had  not  proven  satisfactory 
nor  would  it  work  out  properly.  So  we  discussed  just  back  and 
forth  small  particular  points  about  it,  those  points  I  do  not  remem- 
ber exactly;  but  the  main  part  of  it  was  that  he  asked  me  to  go 
ahead  on  the  development  of  the  set  and  to  get  a  sample  out  just 
as  quickly  as  we  could,  sis  thev  were  calling  from  abroad  for  these 
sets  and  needed  them  very  badly." 

(tr.,  p.  7) : 

"  Question.  Did  he  use  the  words  '  go  ahead '  ?  " 
•*  Mr.  Appleton.  Yes;  and  knowing  tJvat  if  the  sample  set  was  siic- 
c^wful  we  could  expect  considerable  business^  as  there  wovJd  he  quite 
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a  number  of  these  sets  bought^  we  went  ahead  on  the  basis  of  the 
conversation,^^ 

"Question.  Was  that  particular  type  of  engine  which  you  and 
Capt.  Conant  discussed  one  for  which  there  was  a  demand  in  general 
commercial  use?  " 

"  Mr.  Appleton.  Not  the  application  and  the  way  that  it  would 
have  to  be  worked  out,  because  it  would  require  a  special  fljrwheel,  a 
special  governor  on  it,  and  the  oiling  system  would  have  to  be 
changed.  There  were  several  features  of  that  sort  that  would  have 
to  be  changed  and  worked  out  before  it  could  be  used  on  that  par- 
ticular work." 

(Tr.,  p.  8) : 

"  Question.  Were  you  seeking  to  g^t  a  contract  from  the  Govern- 
ment ? " 

"  Mr.  Appleton.  We  were  seeking^  what  we  were  after  \oas  to  get  a 
contract  o^r  part  of  a  contract  of  this  order  or  this  contract  xohich 
was  to  be  placed  when  they  found  a  satisfactory  outfits 

(Tr.,  p.  21) : 

"  Question.  Now,  could  you  answer  that  question,  Mr.  Appleton  % 
Did  you  go  in  there  with  specific  directions  as  to  ever^  specific  ele- 
ment of  this  engine  in  order  to  manufacture  that  specific  engine,  or 
did  you  go  away  with  a  general  notion  of  what  they  Wanted,  with 
the  idea  of  developing  something  and  to  bring  it  back  to  see  if  it 
did  meet  the  particular  needs? 

"  Mr.  Appleton.  I  would  say  that  I  went  away  with  the  idea  of 
developing  an  outfit  that — let  us  see — I  would  say  that  we  were  to 
develop  an  outfit  to  see  if  it  would  meet  what  they  were  looking 
for.  I  do  not  think  they  had  a  definite  laid-down  idea  of  just  what 
the  details  were  so  much  as  an  outfit  that  would  stand  up  and  do 
satisfactory  work,  which  they  had  failed  to  get  up  to  that  time. 

"  Question.  So  that  you  had  no  assurance  at  the  time  that  the 
engine  that  you  were  going  to  produce  would  ijieet  their  needs,  or 
would  be  ordered,  had  you? 

"  Mr,  Appleton.  Well,  no ;  I  would  say  no ;  but  we  felt  in  our  own 
mind  that  what  we  would  produce  would  do  the  work  from  our  past 
experience. 

"  Question.  You  expected  if  your  outfit  did  meet  the  needs  that, 
if  the  war  had  continued,  the  Government  would  order  a  large  num- 
ber of  them  ? 

"  Mr.  Appleton.  Yes." 

(Tr.,  p.  22) : 

"  Question.  Did  Capt.  Conant  say  anything  about  reimbursing 
you  for  experimental  purposes  ? 

"  Mr.  Appleton.  Nothing  was  discussed  about  that;  no. 

"  Question.  Anything  said  about  how  many  orders  you  might  ex- 
pect to  get  if  the  war  continued,  if  it  was  satisfactory  ? 

"Mr.  Appleton.  No;  except  there  were  to  be  quite  a  number  of 
them  used,  and  I  think  it  ran  into  the  thousands." 

5.  Capt.  Conant  did  not  make  up  or  give  to  petitioner  any  specifi- 
cations for  the  development  of  this  engine.    He  did  not  give  any  as- 
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surance  that  any  particular  number  or  any  number  would  be  ordered 
by  the  Government,  that«matter  depended  upon  many  considerations : 

(1)  Whether  the  engine  was  satisfactory  or  not,  and 

(2)  Whether,  and  to  what  extent,  the  Government  then  needed 
these  outfits. 

It  seems  that  this  matter  was  clearly  understood  by  both  parties. 

6.  Petitioner  did  not  develop  or  submit  to  the  Government  any 
engine  outfit,  because  of  the  intervention  of  the  armistice.  There  was 
no  Government  supervision  over  the  experimental  work  that  peti- 
tioner did  do  upon  the  engine  which  petitioner  secured  for  the  pur- 
pose of  overhauling  with  a  view  to  making  it  suit  the  Government's 
needs.  Petitioner  admitted  (Tr.,  p.  27)  that  if  the  engine  which  it 
produced  or  developed  had  not  been  satisfactory  to  the  Government, 
there  would  have  resulted  from  the  conversation  no  liability  on  the 
part  of  the  Government,  unless  in  the  meantime  a  specific  contract 
for  experimental  work  had  gone  through,  and  it  does  not  appear  that 
any  such  contract  was  even  discussed  by  either  party. 

DECISION. 

1.  We  can  not  find  that  there  is  any  liability  upon  the  Government 
in  this  case-  There  was  certainly  no  express  agreement  made  be- 
tween the  parties  by  which  the  Government  undertook  to  reimburse 
petitioner  for  the  experimental  costs  in  the  development  of  the  en- 
gine set.  The  only  question  is  whether  or  not  an  implied  agreement 
arose  from  the  conversation  between  Mr.  Appleton  and  Capt.  Conant. 

2.  The  matter  of  experimental  costs  was  not  discussed  between 
these  parties,  and  no  assurances  were  given  ;petitioner  that  the  en- 
gine that  it  developed  would  be  adopted  by  the  Government  or  be 
used  by  it.  We  discount,  in  a  certain  measure,  the  testimony  of 
Capt.  Conant,  whose  enthusiasm  for  the  petitioner's  claim  was  very 
manifest,  and  we  accept  the  view  of  the  conference  between  Mr. 
Appleton  and  Capt.  Conant,  as  outlined  in  the  testimony  of  Mr.  Ap- 
pleton himself.  From  Mr.  Appleton's  testimony  it  is  very  apparent 
that  he  believed  he  could  develop  the  kind  of  engine  set  the  Gova*n- 
ment  needed,  and,  having  developed  it,  would  thereby  be  able  to  sell 
a  large  number  of  them  to  the  Government,  He  did  not  ask  the 
Government  to  reimburse  him  for  experimental  costs  nor  make  any 
suggestions  in  reg&i*d  to  that  matter.  He  understood  that  whether 
the  Crovemment  did  order  them  or  not  depended  entirely  upon 
whether  he  was  able  to  produce  an  engine  that  would  meet  the  Gov- 
ernment's needs.  He  was  not  going  oiit  to  develop  a  particular  en- 
gine, under  particular  specifications,  but  having  received  a  general 
outline  of  the  engine  to  be  produced  and  the  purpose  it  was  to  serve, 
be  was  going  out  to  use  his  own  exclusive  judgment  as  to  the  best 
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method  and  means  of  producing  an  engine  that  would  do  a  particular 
kind  of  work.  He  had  absolute  carte  blanche  as  to  the  method  that 
he  would  adopt  in  developing  the  cooling  system,  and  the  oiling  and 
speed  governor  systems,  and  other  improvements.  The  Government 
exercised  no  control  over  the  method  that  he  would  adopt  in  produc- 
ing the  engine,  so  that,  in  no  sense,  can  the  Government  be  said  to 
have  employed  him  or  to  have  used  his  shop  for  the  purpose  of  Gov- 
ernment experimental  work.  It  is  out  of  the  question  that  it  should 
have  been  contemplated  by  either  party  that  the  Government  would 
be  made  liable  for  expense  incurred  in  experimental  work  over  which 
the  Government  had  no  control  or  direction  and  as  to  which  peti- 
tioner had  perfect  freedom  of  action.  Petitioner  did  not  produce  an 
engine  that  met  the  Government's  needs,  and  it  can  not  now  be  said 
that,  even  if  the  armistice  had  not  intervened  and  petitioner  had 
proceeded  with  the  experimental  work,  that  petitioner  would  have 
produced  an  engine  that  suited  the  Grovemment's  needs;  and  it  is 
perfectly  apparent  that  if  petitioner  had  continued  the  experimental 
work  and  produced  an  engine  that  did  not  meet  the  Government's 
needs  that  then  the  Government  would  be  under  no  obligation  to  pay 
the  petitioner  for  its  experimental  work,  having  left  the  development 
entirely  to  the  discretion  of  petitioner.  It  is  perfectly  apparent  also 
that  Mr.  Appleton  understood  that  if  he  did  not  produce  an  engine 
that  met  the  Government's  needs  that  the  Government  would  be 
under  no  obligation  to  him,  unless  in  the  meantime,  an  order  had 
come  through  authorizing  experimental  costs.     (Tr.,  p.  27.) 

3.  Mr.  Appleton  very  frankly  says  that  he  went  ahead  on  the 
basis  of  the  conversation  with  Capt.  Conant  "  knowing  that  if  the 
sample  set  was  successful  we  would  expect  considerable  business." 

He  also  admits  that  "  we  were  seeking  ♦  ♦  *  this  contract 
which  was  to  be  placed  when  they  found  a  satisfactory  outfit." 

In  other  words,  the  petitioner  knew  that  at  that  time  the  Govern- 
ment expected  to  place  orders  for  a  suitable  engine,  and  he  was 
going  ahead  with  its  development  in  the  hope  and  expectation  that 
petitioner  would  be  able  to  produce  the  kind  of  an  engine  that  would 
have  enabled  it  to  fill  this  order.  This  attitude  of  mind  clearly 
shows,  in  the.  judgment  of  this  Board,  that  petitioner  was  merely 
relying  upon  its  ability  to  produce  an  article  that  would  be  satisfac- 
tory, and,  being  satisfactory,  would  get  business ;  it  wa§  the  subject 
of  the  exercise  of  sound  business  judgment,  and,  having  merely 
exercised  that  judgment,  the  risk  should  not.  be  thrown  upon  the 
Government  to  guarantee  petitioner  against  loss,  which  would  be  the 
effect  of  a  decision  in  favor  of  petitioner. 

4.  A  clear  distinction  must  be  drawn  between  this  case  and  those 
cases  in  which  the  Government,  in  effect,  utilized  the  contractor's 
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plant  for  experimental  work  foi*  its  sole  benefit,  or  where  the  Gov- 
ernment employed  the  contractor,  or  where  the  contractor  went 
ahead  under  the  directions  of  a  Government  officer  to  produce  a 
definite  article  for  war  purposes  only  upon  the  assurance  that  the 
Government  would  purchase  it.  There  was  certainly  no  employ- 
ment by  the  Government  of  the  petitioner,  and  there  was  no  utiliza- 
tion of  petitioner's  plant  because  the  Government  gave  no  specific 
directions  and  exercised  no  control  or  supervision,  nor  can  it  be  said 
in  this  case  that  the  Government  requested  petitioner  to  develop  a 
particular  war  commodity  upon  the  assurance  that  orders  would  be 
given.  Petitioner  was  not  to  produce  a  particular  engine  set,  but 
an  engine  set  that  would  produce  a  particular  kind  of  work.  Peti- 
tioner had  absolute  carte  blanche  as  to  the  experimental  methods 
that  might  be  adopted  to  secure  this  result  with  no  supervision  or 
control  by  the  Government  whatever. 

Every  cent  that  petitioner  spent  in  this  experimental  work  may 
have  been  a  useless  expenditure,  and  the  engine  set  that  i)etitioner 
would  have  produced  but  for  the  intervention  of  the  armistice  might 
not  have  been  the  engine  set  that  would  have  been  satisfactory  to  the 
Government.  There  is  no  evidence  here  to  show  that  such  a  set 
would  have  been  satisfactory.  To  hold  the  Government  liable  in 
such  a  case  as  this  would  be  placing  the  Treasury  at  the  absolute 
disposal  of  the  independent  judgment  of  contractors  as  to  the  best 
methods  of  developing  something  that  might  prove  satisfactory  to 
the  Government.  From  the  evidence  and  facts  in  this  case  we  can 
draw  no  conclusion  that  there  was  any  intention  upon  the  part  of 
either  praty  at  the  conference  between  Mr.  Apploton  and  Capt.  Co- 
nant  that  the  Government  should  be  in  any  way  bound  for  the  pay- 
ment of  any  experimental  costs.  Petitioner  was  relying  upon  its 
ability  to  produce  something  that  would  be  satisfactory;  it  was  a 
business  risk,  dependent  not  only  upon  petitioner's  ability  to  produce 
something  that  would  be  satisfactory,  but  upon  the  needs  of  the 
Government  for  that  article  when  it  should  be  produced. 

5.  For  the  reasons  above  stated  we  find  no  implied  agreement  on 
the  part  of  the  Government  in  this  case  to  reimburse  petitioner  for 
experimental  costs,  and  all  relief  asked  for  in  this  case  must  be 
denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board. 
Col.  Delafield  and  Maj.  Fnrr  concurring. 

0038—20 ^20 


Claim  No.  2259. 

in  re  CLAIM  OP  THE  TAUBEE,  EYTTBHBBBQ  A  CO. 

1.  IBBEOtJLAEITIES— EVIDENGE—CONTBACT  OP  SETTLEUEKT.— Where 
claimant's  contract  to  manufactnre  a  certain  quantity  of  shirts  for  the 
Oovernment  was  suspended  after  the  signing  of  the  armistice  and 
where,  after  a  conference  with  claimant  and  other  shirt  manufacturers, 
it  was  agreed  by  the  Government  that  the  various  contracts  be  adjusted 
by  a  certain  stipulated  settlement,  which  settlement  was  accepted  by 
the  claimant,  the  report  of  a  military  intelligence  oi&cer  alleging  irregu- 
lar conduct  by  claimant  in  connection  with  the  performance  of  its  con- 
tract, based  upon  reports  to  him  made  by  persons  who  were  not  called  as 
witnesses,  and  the  contents  of  which  were  never  communicated  to 
claimant  until  after  it  had  accepted  the  proposed  settlement,  should  not 
be  considered  sufficient  evidence  to  preclude  claimant  from  participating 
in  such  settlement. 

2.  WAIVEE. — Where  the  Government  with  full  knowledge  of  such  charge  of 

irregularities  accepted  thereafter  additional  deliveries  under  claimant's 
contract,  such  acceptance  of  deliveries  will  be  deemed  a  waiver  on  the 
part  of  the  Government  of  the  right  to  cancel  the  claimant's  contract  by 
reason  of  such  irregularities. 

3.  CLAIM  AND  DECISION.— This  claim  for  |2G,678.10  is  an  appeal  from  the 

Claims  Board,  Office  of  Director  of  Purchase,  and  gr^ows  out  of  the  sus- 
pension of  a  contract.  Held,  that  the  Government  had  waived  its 
right  to  cancel  the  contract  because  of  irregularities,  having  accepted 
deliveries  with  knowledge  of  such  irregularities,  and  that  the  decision 
of  the  Claims  Board,  Office  of  Director  of  Purchase,  should  be  reversed. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  It  is  a  Class  A 
claim  and  comes  before  this  Board  on  appeal  from  Claims  Board, 
Office  Director  of  Purchase,  which  disapproved  of  a  settlement  pro- 
posed by  Zone  Supply  Office,  New  York,  N.  Y.,  which  recommended 
allowance  of  claim  as  follows : 

373.087  shirts  in  process,  at  7  cents $26,160.09 

Thread  purchased  for  contract  at  55  per  cent  of  cost : 

No.    1 $30.90 

No.    2 107.80 

No.    3 129.76 

26S.  55 

Labels 231. 31 

Size  ticlvets 62. 15 

Total 26. 678. 10 
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FINDINGS   OF   FACT   AND   DECISION. 

I.  Claimant  had  a  contract  with  the  Quartermaster  Corps  of  the 
United  States  Army  dated  July  3,  1918,  and  numbered  4118-N. 
This  contract  was  upon  Quartermaster  Corps  Form  No.  108  E,  but 
was  proxy  signed.  The  subject  matter  was  (approximately) 
600,000  olive  drab  flannel  shirts  at  a  total  agreed  price  of  (approxi- 
mately) $265,000  to  be  delivered  at  the  New  York  depot  at  the 
rate  of  not  less  than  25,000  per  week  beginning  the  week  ending 
August  3,  1918,  so  as  to  be  completed  by  December  14,  1918.  All 
materials  were  to  be  furnished  by  the  Government  except  the  thread, 
wh'ch  was  to  be  furnished  by  the  claimant. 

II.  There  was  no  cancellation  clause  in  the  contract,  but  there 
were  provisions  for  inspection  and  rejection,  the  replacement  of  re- 
jected articles  and  disposition  of  the  latter. 

III.  Subsccjuently  to  the  armistice  claimant  was  notified  to  sus- 
pend further  manufacture  and  did  so,  with  the  exception  that  by 
dire'^tion  of  the  depot  quartermaster  in  writing,  dated  November  27, 
1918,  it  eomplet<»d  and  delivered  30,088  shirts  in  addition  to  those 
previously  delivered.  Tlie  total  number  of  shirts  delivered  and  ac- 
cepted under  the  contract  in  question,  No.  4118-N,  ijicluding  the 
30,088  last  mentioned,  was  126,918,  for  which  claimant  has  been  paid 
90  per  cent  of  the  contract  price.  The  balance,  called  for  by  contract 
but  not  completed  or  delivered,  was  373,087. 

IV.  Abraham  Tauber,  a  member  of  claimant's  firm,  was  in  Novem- 
Fier,  1918,  chairman  of  the  Shirt  Manufacturers'  Association  of  New 
York.  At  the  telephoned  request  of  John  Wiechers,  head  of  Inspec- 
tion of  Light  Goods  Section,  Cloth  and  Equipage  Division,  Quar- 
termaster General's  Office  in  New  York,  he  and  Morris  Lustberg,  an- 
other shirt  manufacturer,  had  a  conference  on  December  7,  1918, 
with  Alexander  Printz,  Chief,  Manufacturing  Branch,  Clothing  and 
Equipage  Division,  and  Louis  E.  Kirstcin,  Assistant  Chief,  Manu- 
facturing Branch,  Clothing  and  Equipage  Division,  New  York 
City.  At  this  meeting  Mr.  Printz  asked  Mr.  Tauber  to  call  a  meeting 
of  the  shirt  men  at  his  office  and  communicate  to  them  the  offer  of 
adjustment  of  their  contracts  upon  the  basis  of  7  cents  per  shirt  for 
the  unfilled  portion,  55  per  cent  of  the  cost  of  usable  trimmings,  which 
the  contractors  were  to  provide — such  as  thread — and  the  cost  of 
labels  and  tickets  for  which  the  contractors  had  no  use.  Mr.  Tauber 
(•ailed  the  meeting  accordingly,  submitted  the  proposal  to  the  manu- 
facturers and  on  December  12,  1918,  reported  by  letter  to  the  depot 
quartermaster,  Cliief  of  Manufacturing,  Clothing  and  Equipage, 
attention  of  Mr.  Printz. 
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V.  On  the  same  day,  December  12,  1918,  Mr.  Tauber  wrote  and 
dispatched  a  letter  to  the  Quartermaster  GeneraFs  Office,  attention 
of  Mr.  Printz,  as  follows: 

"  Affreeable  to  the  suggestion  made  by  your  Mr.  Printz,  that  we 
should  consent  to  the  cancellation  of  our  shirt  contracts  on  condi- 
tion that  the  Government  pay  to  us  7  cents  per  shirt  for  all  that  have 
not  yet  been  put  into  process,  that  is  to  say,  where  the  material  was 
not  cut,  together  with  55  per  cent  of  the  cost  of  thread  to  be  used  in 
the  manufacture  of  these  shirts  and  99  per  cent  of  all  labels  ordered 
for  them,  we  beg  to  say  that  we  accept  the  Government's  proposal  in 
this  regard  and  consent  to  the  cancellation  of  the  contracts  upon 
those  terms.'' 

VI.  Thereafter  claimant  presented  its  claim  to  the  local  Board  of 
Contract  Adjustment,  Zpne  Supply  Office,  New  York,  upon  the  basis 
above  set  forth.  This  was  an  informal  board  which  acted  under  the 
presidency  of  the  negotiating  officer  and  its  recommendations  were 
subject  to  the  approval  of  the  Zone  Board  of  Contract  Review  in 
New  York.  The  latter  board  also  approved  the  recommendation 
for  adjustment  of  claimant's  contract  but  its  action  was  disapproved 
May  13, 1919,  by  Claims  Board,  Office  of  Director  of  Purchase.  The 
reasons  assigned  for  disapproval  by  the  latter  were :  Unsatisfactory 
work  and  the'fact  that  on  account  of  irregularities  at  the  claimant's 
Brooklyn  factory,  their  contract  No.  4118-N  had  been  recommended 
for  cancellation.  For  these  reasons  it  was  considered  that  claimant 
was  not  entitled  to  participate  in  the  settlement  with  the  shirt  manu- 
facturers as  agreed  upon  and  outlined  above. 

VII.  The  allegations  of  irregularities  and  unsatisfactory  condi- 
tions are  based  by  Claims  Board,  Office  of  Director  of  Purchase, 
upon  a  report  made  by  Lieut.  Chas.  W.  S.  Rague,  dated  October  14. 
1918.  Lieut.  Rague  was  .an  officer  of  the  Military  Intelligence  De- 
partment, assigned  to  duty  at  the  office  of  depot  quartermaster  in 
New  York.  Lieut.  Rague  made  no  personal  inspection  of  claimant's 
factory  and  based  his  report  entirely  upon  reports  made  to  him  by 
subordinates.  The  files  of  the  Director  of  Purchase's  Office  show 
that  as  a  result  of  this  report  the  matter  of  canceling  the  contract 
was  seriously  considered  and  that  there  was  some  correspondence 
between  New  York  and  Washington  upon  the  subject.  But  it  is 
equally  clear  that  no  notice  of  cancellation  was  ever  given  to  claim- 
ant nor  were  the  charges  of  irregularity — which  amounted  to  the 
accusation  that  claimant  was  tampering  with  the  inspectors — ever 
communicated  to  claimant  until  December  23,  1918.  Upon  this  date. 
Mr.  Tauber,  with  one  of  his  salesmen,  Harold  B.  Fowler,  called  at 
the  office  of  Capt.  Stuart  F.  Louchheim,  Quartermaster  Corps,  in 
charge  of  the  Manufacturing  Branch,  Clothing  and  Equipage  Divl- 
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sion,  New  York  City,  and  was  informed  by  the  latter  that  he  had 
recommended  cancellation  of  contract  No.  4118-N.  Capt.  Louch- 
heim,  according  to  the  testimony  of  claimant  and  his  salesman,  was 
unable  to  find  in  his  file  a  copy  of  any  notice  of  cancellation  sent  to 
claimant  or  of  his  own  recommendation.  Capt.  Louchheim,  although 
summoned,  did  not  appear  as  a  witness  upon  the  hearing,  nor  did  the 
inspectors  upon  whose  reports  to  Lieut.  Eague  the  latter's  recom- 
mendation was  made.  All  of  the  charges  made  by  the  inspectors 
were  categorically  and  indignantly  denied  by  claimant,  and  counter 
charges  made  against  the  inspector,  unnecessary  to  be  reviewed  here. 
As  stated  above,  there  was  no  cancellation  clause  in  the  contract; 

The  proposed  basis  of  adjustment  was  not  only  tendered  to  claim- 
ant but  a  member  of  its  firm  was  intrusted  with  recommending  it  to 
other  manufacturers.  It  was  not  until  long  after  this  that  claimant 
first  had  an  opportunity  to  meet  the  charges  which  had  been  the 
subject  of  consideration  by  the  military  authorities,  and  it  had  no 
opportunity  to  cross-examine  the  witnesses  upon  whose  reports  to 
Lieut.  Rague  it  was  proposed  to  cancel  the  contract.  Furthermore, 
the  Government  must  be  held  to  have  waived  any  default  by  the 
contractor  through  its  action  in  authorizing  it  on  November  27,  1918, 
to  make  up  and  deliver  30,008  additional  shirts  to  those  already 
delivered.  This  action  was  taken  by  one  of  the  Government  wit- 
nesses, who  admitted  that  he  had  had  full  knowledge  of  the  state- 
ments made  in  Lieut.  Rague's  report,  and,  relying  upon  it,  had 
recommended  cancellation.  This  officer  subsequently  extended  the 
time  for  the  delivery  of  the  30,008  shirts,  originally  January  1,  1919, 
to  January  31,  1919. 

It  further  appears  from  the  testimony  of  a  member  of  the  local 
board  of  adjustment  above  referred  to  that  the  Rague  report  and  all 
claimant's  alleged  deficiencies  and  derelictions  were  thoroughly  dis- 
cussed and  con3idered  by  his  board  and  its  recommendations  made 
notwithstanding.  Claimant  had  had  a  number  of  other  contracts 
for  clothing  for  the  Army  before  No.  4118-N,  and  no  serious  dis- 
satisfaction with  its  work  upon  these  is  alleged  or  proven. 

In  time  of  war  such  reports  as  that  of  Lieut.  Rague,  who,  in  turn, 
necessarily  relied  largely  upon  his  subordinates,  must  form  the 
basis  of  action  by  officials  in  many  cases.  Such  reports,  however,  do 
not  constitute  evidence  which  can  be  considered  by  this  Board  as 
ground  for  refusing  to  allow  a  claimant  to  participate  in  a  settlement 
which  it  would  otherwise  be  entitled  to  the  benefit  of,  especially  where 
it  has  no  opportunity  to  meet  the  charges  made  and  is  not  afforded 
an  opportunity  to  cross-examine  the  witnesses. 
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It  is  thought,  therefore,  that  the  action  of  Claims  Board,  Director 
of  Purchased,  in  disallowing  this  claim  was  erroneous  and  that  the 
claim  should  be  allowed. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


Case  No.  2419. 

In  re  CLAIM  OF  A.  BRANDWEIK  A  CO. 

1.  BECOXMENDATION  OF  AH  AWABD. — Eecommendatlon  of  an  award  of  a 
contract  does  not  amount  to  an  agreement,  express  or  Implied. 

8.  GLADI  AHD  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
a  written  notiiication  that  the  award  to  claimant  of  a  contract  for  mat- 
tresses had  heen  recommended.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts; 

1.  Tliis  is  an  appeal  from  a  decision  of  the  Claims  Board,  OflSce 
of  the  Director  of  Purchase,  denying  a  claim  for  $3,663.76  on  an 
agreement  alleged  to  have  been  made  between  the  Government  and 
the  claimant  on  November  6, 1918. 

2.  In  October,  1918,  the  claimant,  a  corporation,  filed  with  the 
United  States  Government  a  formal  bid  for  mattresses.  On  No- 
vember 6,  1918,  the  claimant  received  a  telegram  from  Mr.  Wood, 
Clothing,  and  Equippage  Division,  New  York,  which  heads  as 
follows : 

"Answering  your  telegram  you  have  been  recommended  award 
for  lOfiOO  mattresses  as  per  your  proposal.  Wood,  clothing, 
Winkler." 

Harry  J.  Brandwein,  treasurer  of  the  claimant,  testified  that  upon 
receiving  the  said  telegram  the  claimant  set  aside  certain  materials 
it  then  had  in  stock,  to  use  when  and  if  it  received  formal  contract 
for  said  mattresses.  He  testified  that  the  claimant  refused  local 
commercial  business  excepting  small  orders,  and  secured  options 
for  the  purchase  of  further  goods  and  held  its  employees  in  readiness 
until  it  should  receive  a  definite  contract.  Shortly  after  the  armis- 
tice it  canceled  its  options  for  the  purchase  of  further  goods.  It 
never  received  the  expected  contract. 

DECISION. 

1.  From  the  evidence  it  appears  the  claimant  made  no  argree- 
ment,  express  or  implied,  with  the  United  States  Government  for 
the  sale  of  mattresses,  and  made  no  expenditures  upon  the  faith  of 
(he  alleged  agreement. 

2.  The  decision  of  the  Claims  Board,  Office  of  the  Director  of 
Purchase,  is  sustained. 

Col.  Delafield  and  Ifr.  Fowler  concurring. 
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Case  No.  2323.  j 

/ti  re  CLAIU  OP  DIETEICH  &  WILTZ  (INC.). 

1.  CONSTEUCTION  OF  CONTEACT. — Where  a  contract  provided  for  *'  storage, 

as  required  by  the  Zone  Snpply  Officer/'  for  "  approximately  5,000  tons  " 
of  nitrate,  the  words  '^  as  required  by  the  Zone  Supply  Officer  "  are  the 
determinative  words  of  the  contract,  and  accordingly  claimant  is  not 
entitled  to  reimbusement  for  losses  it  may  have  suffered  through  not 
receiving  the  full  5,000  tons  for  storage. 

2.  EEFOBMATION  OF  WEITTEN  CONTBAGT—MISTAKE.— Where  the  mistake 

of  one  of  the  parties  to  a  contract  is  not  shared  in  by  the  other,  the 
contract  can  not  be  re-formed  on  the  ground  of  mistake. 

3.  CLAIM  AND  DECISION. — Claim  presented  under  General  Order  103  based 

upon  a  formal  contract  providing  for  the  storage  of  nitrate.  Claim 
denied. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $1,901.34  under  the  following 
circumstances : 

2.  On  February  1,  1919,  the  claimant,  Dietrich  &  Wiltz  (Inc.), 
of  New  Orleans,  La.,  entered  into  a  formal  contract  No.  23-NOD 
with  Maj.  P.  T.  Murphy,  Quartermaster  Corps,  United  States  Army, 
zone  purchasing  officer,  New  Orleans,  La.,  whereby  it  contracted  to 
furnish  storage  for  nitrate  from  the  1st  day  of  February,  1919,  to 
the  30th  day  of  June,  1919,  at  New  Orleans,  La.,  in  accordance  with 
the  terms  and  stipulations  set  forth  in  schedule  A,  which  is  at- 
tached to  and  made  a  part  of  the  formal  contract.  For  the  purpose 
now  under  consideration,  the  material  provisions  of  schedule  A  are 
as  follows : 

"  5.  Total  quantity :  Storage,  as  required  by  the  zone  supply  officer. 
New  Orleans,  La.,  from  month  to  month  for  the  balance  of 
this  fiscal  year,  if  needed.  (Approximately  5,000  toas  of 
nitrate  or  other  similar  chemicals.) 

''  8.  F.  o.  b.  delivery  point  (nitrate  or  other  similar  chemicals)  :  To 
be  delivered  to  contractor  in  cars  on  track  opposite  its  ware- 
house, Marigny  and  North  Peters  Streets,  New  Orleans,  La. 
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9.  Schedule  of  deliveries:  As  required  by  the  zone  supply  officer* 
New  Orleans,  La. 

15.  Terms  and  specifications :  Contractor  is  to  furnish  storage  for 
5,000  tons,  more  or  less,  of  nitrate  or  chemicals  of  a  similar 
kind  at  the  following  rates:  Sixty  cents  per  ton  of  2,000 
pounds  including  unloading  said  article  or  articles  from  the 
car  or  cars  into  the  warehouse,  for  the  first  month ;  30  cents 
per  ton  of  2,000  pounds,  per  month  for  each  month  thereafter, 
excepting  last  month  which  will  be  60  cents  per  ton  of  2,000 
pounds  including  the  loading  of  aforesaid  articles  from  the 
wareliouse  into  the  cars." 

3.  The  Govei-nment  stored  at  claimant's  warehouse  during  Feb- 
ruary, 1919  (the  first  month),  2,287.4  tons  of  nitrate,  and  during 
March  an  additional  900  tons,  making  a  total  of  3,187.4  tons  in  storage 
during  March,  1919.  No  additional  nitrate  was  thereafter  stored  in 
claimant's  warehouse  by  the  Government.  About  April  1,  1919, 
claimant  rendered  vouchers  and  invoices  to  the  disbursing  officer  at 
New  Orleans  for  storage  on  5,000  tons  of  nitrate  for  February  and 
March  at  the  price  stipulated  in  the  contract,  but  claimant  was 
advised  that  according  to  the  provisions  of  the  contract  it  was  en- 
titled to  payment  only  for  the  quantity  actually  stored,  and  not  for 
storage  space  for  6,000  tons.  Under  protest,  claimant  executed  new 
vouchers  and  invoices,  this  time  for  the  tonnage  actually  stored  in 
February  and  March.  Claimant  has  been  paid  for  the  quantities 
actually  stored  during  February,  March,  and  sue.  ceding  months, 
and  this  claim  is  for  the  difference  between  what  claimant  has  been 
paid  for  the  tonnage  actually  stored  during  February  and  March  and 
what  it  would  have  received  if  the  full  5,000  tons  had  been  stored 
from  February  1  to  March  31. 

4.  Claimant  insists  that  prior  to  February  1,  1919,  an  oral  agree- 
ment was  entered  into  with  Maj.  Murphy,  which  agreement  was  later 
confirmed  by  a  written  offer  by  claimant  to  Maj.  Murphy  under 
date  of  January  29, 1919,  and  a  written  qualified  acceptance  by  Maj. 
Murphy  under  date  of  January  30,  1919;  and  that  the  formal  con- 
tract of  February  1,  1919,  is  not  the  agreement  which  had  pre- 
viously been  entered  into  between  the  parties,  viz,  that  claimant 
was  to  be  paid  for  5,000  tons  of  nitrate  regardless  of  the  quantity 
actually  stored.  Claimant  alleges  that  space  for  5,000  tons  was 
actually  reserved  in  his  warehouse  from  February  1, 1919,  to  April  1, 
1919,  after  which  time  space  for  the  remainder  of  5,000  tons  was  not 
held,  as  claimant  was  at  that  time  advised  that  no  more  nitrate  would 
be  stored  with  it. 

6.  At  the  hearing  of  this  claim  the  claimant  was  not  represented 
by  counsel,  and  at  its  request  it  was  permitted  to  offer  in  evidence  its 
offer  of  January  29, 1919,  to  Maj.  Murphy  and  Maj.  Murphy's  quali- 
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fied  acceptance  of  January  30.    The  letter  constituting  claimant's 
offer  is  as  follows : 

New  Orleans,  La.,  January  29^  1919. 
Maj.  Murphy,  . 

Port  Storo.ge  O-fficer^  New  Orleans^  La, 

Dear  Sir  :  Our  conversation  of  this  date.  We  will  provide  storsige 
for  5,000  tons  of  nitrate  at  a  storage  rate  of  60  cents  per  short  ton,  in- 
cluding unloading  of  cars,  for  the  first  month  and  30  cents  for  each 
succeeding  month,  excepting  the  last  month,  which  will  be  60  cents 
per  short  ton,  including  loading  out.  It  is  understood  that  we  are 
guaranteed  three  months'  storage  on  6,000  tons.  It  is  also  understood 
that  the  storage  will  commence  with  the  receipt  of  the  first,  car  to 
accrue,  and  that  the  cars  will  not  be  tendered  us  to  exceed  five  cars 
per  dav. 

V  ery  truly,  yours, 

Dietrich  &  Wtltz  (Inc.). 
Per  (Signed)  R.  W.  Dietrich,  Pres. 

d/a/ 

January ,  1919. 

Accepted  for  the  depot  quartermaster. 
Per . 

Maj.  Murphy's  qualified  acceptance  of  January  30  is  as  follows: 

War  Department, 
OrncE  OF  THE  Depot  Quartermaster, 

New  Orleans^  La,^  January  SO,  1919. 

Zone  Supply  OrncER,  Dietrich  &  Wiltz  (Inc.), 
New  Orleans,  La.: 

Subject :  Warehouse  for  nitrate. 

1.  In  reply  to  your  letter  of  the  29th  in  which  you  outline  the  propo- 
sition on  which  you  will  provide  storage  for  approximately  5,000  tons 
of  nitrate,  you  are  advised  that  this  proposition  is  accepted,  and  we 
are  preparing  contract  covering  this,'  which  will  be  forwarded  for 
your  signature  as  quickly  as  completed. 

2.  In  this  connection  and  along  the  lines  of  conversation  with  Mr. 
Dietrich,  it  is  not  possible  for  us  to  guarantee  you  the  three  months' 
storage,  but  there  is  little  or  no  doubt  but  that  this  commodity  will 
be  stored  for  at  least  this  length  of  time,  if  not  a  longer  period. 

By  authority  of  the  Zone  Supply  Officer. 

(Signed)  P.  T.  Murphy, 

Major,  Q.  M.  d,,  Zone  Purchasiny  Officer. 

Mr.  E.  W.  Dietrich,  president  of  the  claimant  company,  was  prei«- 
ent  and  testified  at  the  hearing  on  this  claim.  It  was  he  who  con- 
ducted the  negotiations  with  Maj.  Murphy.  Mr.  Dietrich  testified 
that  he  thought  he  was  negotiating  a  contract  with  Maj.  Murphy 
for  the  storage  of  5,000  tons  of  nitrate,  and  that  he  was  to  be  paid 
for  storage  for  that  quantity  regardless  of  the  quantity  actually 
stored.  He  further  testified  that  he  read  the  written  contract  be- 
fore he  signed  it«  and  considered  that  it  embodied  the  terms  of  hi^ 
offer  and  Maj.  Murphy's  qualified  acceptance. 
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Maj.  Murphy  was  present  at  the  hearing  and  testified  that  it  was 
his  intention  to  obligate  the  Goyermnent  to  pay  for  storage  on  the 
quantity  of  nitrate  actually  stored,  and  that  the  formal  contract  was 
prepared  with  that  object  in  view.  Maj.  Murphy  further  testified 
that  he  made  no  other  agreement  with  the  claimant  than  that  em- 
bodied in  the  formal  contract  dated  February  1,  1919. 

DECISIOX. 

1.  This  is  not  a  case  for  reformation  of  a  written  instrument.  The 
mistal^e  in  the  effect  of  the  terms  of  the  formal  contract  dated  Feb- 
ruary 1,  1019,  was  not  a  mutual  mistake  of  both  parties;  was  not 
shared  in  by  the  representative  of  the  Government.  There  is  also 
no  ground  alleged  for  the  cancellation  of  that  contract.  Unless  there 
is  some  other  principle  of  law  applicable  to  this  case,  the  formal 
contract  of  February  1,  1919,  must,  therefore,  stand  as  embodyinfi; 
the  terms  agreed  upon  by  the  parties. 

2.  The  claimant  has  sought  to  alter  the  terms  of  the  formal  con- 
tract dated  February  1,  1919,  by  reference  to  a  conversation  which 
he  had  with  Maj.  Murphy  on  January  29,  which  was  followed  by 
claimant's  letter  of  that  date  and  Maj.  Murphy's*  letter  giving  a 
qualified  acceptance,  dated  January  30.  The  president  of  the  claim- 
ant company,  however,  admitted  at  the  hearing  that  he  read  over 
the  formal  contract  of  February  1  before  he  signed  it,  and  Maj.  Mur- 
phy testified  that  the  formal  contract  embodied  the  terms  agreed 
upon.  It  is  a  too  well-established  principle  of  law  to  question  that 
a  written  contract  merges  all  prior  negotiations,  and  parol  evidence 
may  not  be  introduced  to  vary  the  terms  of  a  formal  contract.  In 
the  language  of  the  Supreme  Court  in  the  case  of  Brawley  v.  United 
States  (96  U.  S.,  168),  this  doctrine  was  stated  as  follows: 

'*The  written  contract  merged  all  previous  negotiations,  and  is 

f  resumed,  in  law,  to  express  the  final  understanding  of  the  parties, 
f  the  contract  did  not  express  the  true  agreement,  it  was  the  claim- 
ant's folly  to  have  signed  it." 

We  are,  therefore,  of  the  opinion  that  the  prior  negotiations  be- 
tween the  parties  must  be  disregarded  in  determining  the  present 
claim,  and  that  only  the  contract  of  February  1,  1919,  can  be  con- 
sidered. 

3.  The  question  thus  arises  as  to  the  proper  construction  of  the  con- 
tract of  February  1  between  the  claimant  and  the  Government.  The 
contract  proAddes  that  the  claimant  will  furnish,  from  February  1  to 
June  30, 1919, "  storage  as  required  by  the  Zone  Supply  Officer,  New 
Orleans,  La.,"  for  approximately  5,000  tons  of  nitrate  at  the  rate 
specified  in  the  contract.  The  question  which  thus  arises  is  whether 
by  this  contract  the  Government  agreed  to  pay  for  storage  of  5,000 
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tons  of  nitrate  during  the  period  covered  by  the  contract,  or  agreed 
only  to  pay  for  nitrate  actually  stored  by  the  Government  as  required 
by  the  Zone  Supply  Officer. 

In  the  case  of  BrawUy  v.  United  States  (96  U.  S.,  16),  the  Su- 
preme Court  had  under  consideration  a  contract  which  contained  the 
provision  that  the  contractor  should  furnish  and  deliver  to  the  Gov- 
ernment at  an  Army  post  880  cords  of  wood,  more  or  less,  as  shall  bo 
detennined  neccssai-y  by  the  post  commander  at  the  place  of  delivery. 
In  construing  that  contract,  the  Supreme  Court  held  that  the  quan- 
tity designated  in  the  contract  is  to  be  regarded  merely  as  an  esti- 
mate of  what  shall  be  necessary,  which  is  to  be  later  determined  by 
(he  post  commander,  and  that  the  words,  "  as  shall  be  determined  by 
the  post  commander,"  are  to  be  regarded  as  the  determinative  words 
of  the  contract,  and  that  the  quantity  designated  (880  cords)  is  to 
be  regarded  merely  as  an  estimate  of  what  the  officer  making  the  con- 
tract at  the  time  supposed  might  be  required.  The  court  held  that 
the  substantial  agreement  was  to  furnish  what  should  be  determined 
to  be  necessary  by  the  post  commander  for  the  regular  supply  for 
the  year. 

By  way  of  illustration,  the  Supreme  Court  said : 

"  If  it  be  agreed  to  furnish  so  many  bushels  of  wheat,  more  or  less, 
according  to  what  the  party  receiving  it  shall  require  for  the  use 
of  his  mill,  then  the  contract  is  not  governed  by  the  quantity  named, 
nor  by  that  quantity  with  slight  and  unimportant  variations^  but  by 
what  the  receiving  party  shall  require  for  the  use  of  his  mill ;  and 
the  variation  from  the  quantity  named  will  depend  upon  his  discretion 
and  requirements,  so  long  as  he  acts  in  good  faith." 

The  court  further  held  that  it  was  immaterial  what  occurred  at 
the  prior  negotiations  between  the  parties,  and  it  was  also  immate- 
rial that  the  contractor  cut  880  cords  of  wood  and  hauled  360  miles 
to  the  point  of  deliver}',  where  only  40  cords  were  accepted,  because 
the  Government  had  agreed  only  to  accept  the  amount  of  wood  that 
it  required. 

4.  In  the  light  of  the  decision  of  the  Supreme  Court  which  has 
just  been  reviewed,  it  is  clear  that  the  contract  under  consideration 
in  this  case  obligated  the  Government  to  pay  only  for  the  amount  of 
storage  as  required  by  the  Zone  Supply  Officer,  New  Orleans,  La. 
For  storage  actually  required  by  the  Zone  Supply  Officer,  and  used 
by  the  Government,  the  claimant  has  been  paid.  We  are,  therefore, 
not  authorized  to  extend  the  terms  of  the  contract  which  the  claimant 
voluntarily  entered  into  so  as  to  reimburse  it  for  losses  it  claims  to 
have  suffered  by  reason  of  not  receiving  for  storage  a  greater  amount 
than  it  did  receive. 

6.  For  the  reasons  stated,  the  relief  prayed  for  is  denied. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Cases  Nos.  2386^  2316^  2423,  2413,  and  2396. 

In  re  CLAIMS  OF  LOIHSYILLE  BEDDIHO  CO.,  OBVILLE  BEDDDTO  CO.,  J.  C. 
XOBSCHHAV  ft  CO.,  W.  L  BLYSTOHE  A  SONS,  AND  L.  HAEBACH'S 
80KS  CO. 

1.  ^WAJl  IHDirSTBIES  BOABD  BULLETIN— EFFECT  OF— SALES  COUPUL- 
SOBY  OB  YOLTTNTABY. — Where  claimants  recelvetl  a  circular  from  the 
War  Industries  Board  stating  that  the  Government  had  fixed  the  price 
of  cotton  linters  at  |4.67  a  hundredweight,  as  a  base,  and  at  such  price 
would  take  their  entire  product  for  Government  use,  and  that  all  linters 
which  have  n<^t  been  voluntarily  tendered  the  Government  at  such  time 
will  be  commandeered  as  actual  needs  develop,  and  a  second  circular 
fixes  the  prices  at  which  linters  of  higher  grades  will  be  purchased  by 
the  Government,  such  circulars  are  not  compulsory  orders  and  sales 
made  to  the  Government  at  the  prices  offered  are  voluntary. 

Z»  GOODS  SOLD  AT  LESS  THAN  COST. — Where  under  the  above  circumstances 
liners  are  sold  to  the  Government  at  less  than  cost,  there  is  no  obliga- 
tion on  the  part  of  the  Government  to  reimburse  the  contractor  for  the 
difference. 

8.  PBESENTATION  OF  CLAIM— TIKE  FOB  FILING.— Where  a  claim  has  been 
presented  prior  to  June  30,  1919,  to  a  Government  agency  charged 
with  the  duty  of  settling  claims  against  the  War  Department,  where 
such  presentation  gives  the  nature  and  character  of  the  claim,  there  has 
been  such  presentation  as  is  contemplated  under  the  act  of  March  2, 
1919. 

4.  CLAIM  AND  DECISION.— Claims  Nos.  2386,  2316,  2423,.  2413,  and  2396  are 
herein  considered  together  as  arising  under  the  act  of  March  2,  1919. 
Claimants  contend  that  they  should  be  reimbursed  for  loss  sustained 
on  cotton  linters  sold  at  a  price  fixed  by  the  Government.  Held,  claim- 
ants not  entitled  to  the  relief  sought. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

These  claims  come  before  this  Board  for  determination  under  the 
act  of  March  2,  1919.  All  these  cases  involve  the  same  points  at 
issue  for  decision,  and  the  facts  in  each  case  are  so  similar  as  to  bring 
them  appropriately  within  one  decision.  The  contention  is  made  by 
the  Government  attorney  that  these  cases  were  not  presented  before 
June  30,  1919,  in  such  mftimer  as  to  give  the  Secretary  of  War  juris- 
diction of  them  under  the  provisions  of  the  act  of  March  2,  1919, 
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and  it  is  therefore  deemed  essential  to  set  out,  first  of  all,  the  facts 
in  connection  with  the  presentation  of  these  claims,  as  follows : 

I.    FACTS  AS  TO  PRESENTATION  OF  CLAIMS. 

1.  These  petitioners  are,  and  were  on  June  1, 1918,  members  of  the 
National  Association  of  Bedding  Manufacturers.  Mr.  Gale  Blocki, 
an  attorney  of  Chicago  (of  the  firm  of  Tinsman  &  Blocki),  was 
counsel  for  the  petitioners.  In  the  early  part  of  June,  1919,  Mr. 
Blocki  went  to  Chicago  and  took  up  with  the  District  Ordnance 
Claims  Board  the  matter  of  presenting  these  claims  for  adjustment. 
He  was  there  advised  to  communicate  with  the  Explosives  Committee 
of  the  Ordnance  Department  at  Philadelphia.  Thereupon,  under 
date  of  June  6,  1919,  Mr.  Blocki  wrote  the  following  letter  to  the 
Explosives  Committee,  Ordnance  Claims  Board,  War  Department, 
1710,  No.  12  Market  Street,  Philadelphia :    . 

"We  are  writing  you  on  behalf  of  the  National  Association  of 
Bedding  Manufacturers,  whose  membership  comprises  practically 
all  of  the  large  bedding  manufacturers  in  this  country,  with  reference 
to  claims  of  these  various  manufacturers  for  losses  upon  linters  taken 
over  by  the  (Tovernment  and  also  for  losses  upon  stocks  of  linters  for 
many  months  held  for  the  Government  under  an  order  directing  that 
they  be  so  held  subject  to  commandeering  when  needed  by  the  Gov- 
ernment. 

"  Early  in  the  spring  of  1918,  when  these  manufacturers  were  first 
notified  of  the  Government's  need  for  the  available  supply  of  cotton 
linters,  the  National  Association  of  Bedding  Manufacturers  organ- 
ized" what  is  denominated  a  War  Service  Committee,  for  the  purpose 
of  cooperation  with  the  War  Industries  Board  and  particularly  in 
relation  to  supplying  the  Government  with  such  stocks  of  linters  as  it 
might  require  that  were  in  the  hands  of  its  members.  A  gjreat  deal 
of  correspondence,  was  had  between  this  committee  and  Mr.  George 
E.  James,  Chief  of  the  Cotton  and  Cotton  Products  Section  of  the 
War  Industries  Board,  and  the  price  that  was  fixed  by  the  Cotton 
and  Cotton  Products  Section  for  linters  that  were  voluntarily  turned 
over  to  the  Du  Pont  Industries  Co.  was  in  many  cases  less  than  the 
actual  cost  to  the  manufacturers. 

"  There  are  two  classes  of  claims  involved  in  relation  to  this  subject, 
to  wit,  (a)  the  loss  to  the  manufacturers  who  voluntarily  turned  over 
their  stocks  to  the  Dn  Pont  company,  and  (&),  the  loss  of  the  manu- 
facturers who  did  not  turn  over  the  linters,  but  who,  under  orders 
from  the  department,  held  such  stocks  for  many  months  subject  to  be 
commandeered  by  the  Government.  These  two  classes  of  claims  run 
into  considerable  money  and  we  understand  that  j'our  committee  is 
organized  for  the  purpose  of  adjusting  claims  of  this  nature. 

"  Will  you  be  good  enough  to  inform  us  what  manner  of  proof  you 
may  desire  in  respect  to  this  subirct  and  what  is  the  power  of  your 
committee  in  relation  thereto?  We  have  in  our  file  complete  state- 
mf^nts  of  all  the  manufacturers  of  their  losses  and  can  furnish  you  in 
detail  the  items  with  reference  thereto. 
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"  We  will  appreciate  very  much  an  early  reply,  giving  us  informa- 
tion upon  this  subject.^' 

This  letter  was  received  by  the  Philadelphia  District  Ordnance 
Claims  Board,  and,  by  indorsement  under  date  of  June  10, 1919,  for- 
warded to  the  Claims  Board,  Ordnance  Department,  Washington,  D. 
C,  and  the  latter  board  under  date  of  June  28, 1919,  wrote  Tiesman 
&  Blocki  as  follows : 

"Subject:  National  Association  of  Bedding  Manufacturers. 

"  1.  Your  letter  of  June  C,  1919,  addressed  to  the  Explosives  Com- 
mittee, Ordnance  Claims  Board,  has  received  consideration  by  both 
the  Ordnance  Claims  Board  and  the  Ammunition  Division,  Explo- 
sives Section. 

"2.  Your  letter,  together  with  indorsements  thereto  have  been  for- 
warded to  the  Chicago  District  Claims  Board,  155  East  Superior 
Street,  Chicago,  Illinois,  to  which  board  your  communication  should 
be  directed." 

2.  Upon  receipt  of  the  above  letter  Mr.  Blocki,  in  the  earlj'  part  of 
July,  1919,  went  to  Chicago  and  took  up  again  with  the  claims  board 
there  the  question  of  submitting  such  papers  as  might  be  required 
in  presenting  the  claims  for  adjustment.  The  papers  so  presented, 
which  included  an  itemized  statement  of  the  costs  of  the  cotton  linters 
which  were  afterwards  sold  to  the  Du  Pont  American  Industries 
(Inc.)  were  forwarded  to  the  Claims  Board,  Ordnance  Department 
at  Washington  and  by  that  board  submitted  to  this  Board  u]xm  the 
theory  that  these  claims  were  Class  B  claims  under  the  act  of  Mar.  h 
2, 1019. 

II.  FACTS  APPLICABLE  TO  ALL  THE  CASES. 

These  claims  grow  out  of  the  following  facts  and  circumstances : 

3.  In  May,  1918,  petitioners  were  manufacturers  of  mattresses  an(^ 
comforts,  and  other  products  in  which  cotton  linters  were  used  as  the 
principal  commodity.  Petitioners  then  had  on  hand  certain  sto'*ks 
c»f  cotton  linters,  hereinafter  moi-e  particularly  set  out  as  to  ea  li 
claimant,  which  had  been  bought  for  the  purpose  of  manufacturing 
oiattresses  and  other  products,  which  cotton  linters  petitioners  had 
purchased  from  the  stock  of  cotton  linters  produced  during  the  cotton- 
seed cnisliing  season  of  1917-18. 

4.  Up  until  May,  1918,  there  had  been  produced  in  this  country, 
in  the  ordinary  course  of  manufacture,  ample  cotton  linters  to  meet 
tlie  munition  needs  of  the  Government.  At  that  time,  however,  cer- 
tain very  large  munition  plants  were  nearing  completion,  and  it 
was  apparent  to  the  Government  that  there  would  be  a  very  much 
greater  demand  and  need  for  linters  in  the  future  than  there  had  been 
in  the  past,  not  only  for  the  low  grade  of  linters  which  were  used 
for  munition  purposes,  but  the  higher  grades  of  commercial  linters 
used  in  the  manufacture  of  mattresses  and  other  es$ential  war 
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commodities.  The  War  Industries  Board,  acting  for  the  Ordnance 
Department,  and  for  other  departments  of  the  Government  needing 
linters,  undertook  a  campaign,  not  only  for  the  production  of  more 
linters  during  the  season  of  1918-19  for  munition  purposes,  but  also 
undertook  to  make  available  for  Government  use  in  the  manufacture 
of  munitions  and  Government  mattresses,  the  stocks  of  linters,  then 
on  hand  in  the  possession  of  these  claimants  and  other  manufacturers 
of  mattresses  and  other  products.  Early  in  May,  1918,  the  War  In- 
dustries Board  had  succeeded,  through  the  cooperation  of  the  cotton- 
seed crushers  (who  are  producers  of  raw  cotton  linters)  in  fixing  the 
price  for  all  munition  linters  to  be  cut  during  the  cottonseed  cinish- 
ing  season  of  1918-19.  The  War  Industries  Board  undertook  also, 
by  a  campaign  which  was  begun  on  the  27th  of  May,  to  secure  also 
for  Government  use  the  stocks  of  linters  that  were  left  over  from  the 
crushing  season  of  1917-18  which  were,  for  the  most  part,  in  the 
hands  of  mattress  manufacturers.  There  were  a  number  of  bulletins 
sent  out  from  the  War  Industries  Board  dealing  with  the  matter  of 
the  (lovernment's  needs  in  respect  to  linters,  but  two  only  of  these 
bulletins  are  apparently  relied  upon  by  the  petitioners  as  showing 
that  the  Government  attempted  to  exercise  any  control  over,  or  to 
assume  any  proprietary  interest  in,  the  linters  which  were  possessed 
by  these  petitioners.  These  are  the  bulletins  dated  May  27,  1918, 
and  July  10, 1918,  which  are  set  out  in  full,  as  follows: 

War  Industries  Board,  • 

Washington^  May  27, 191S. 
To  dealers  in  and  nsers  of  cotton  linters: 

For  your  information  and  guidance  you  are  advised,  on  May  2d 
the  Price  Fixing  Committee  of  the  War  Industries  Board  fixed  a  base 
price  of  $4.67  per  hundrerlweight  f .  o.  b.  points  of  production  for  all 
linters  then  on  hand  and  to  be  produced  until  August  1,  1919.  This 
action  was  made  necessary  by  tlie  increasing  requirements  due  to  war 
conditions. 

While  no  shortage  of  linters  exists  at  tlie  present  moment,  the 
operation  of  the  new  (Tovernment  powder  plants  now  nearing  com- 
pletion will  about  double  the  linter  requirements,  therefore  it  be- 
comes imperative  that  all  existinq-  stoc*Irs  ard  all  future  production 
of  linters  be  requisitioned  for  explosive  purposes. 

The  armies  and  navies  of  the  United  States  and  the  Allies  must 
be  furnished  an  ample  supply  of  ammunition,  and  any  diversion  of 
linters,  irrespective  of  grade,  to  other  channels  would  handicap  the 
Government  to  just  that  extent. 

All  linters  that  have  not  been  voluntarily  tendered  the  Government 
at  the  price  fixed  for  munition  linters  will  be  commandeered  as  the 
actual  needs  develop,  and  the  commandeering  process  itself  will  give 
ample  opportunity  for  ti.e  owners  of  special  high-grade  linters  cut 
for  mattress  and  oth«»»'  iudu'^tries  to  establip.h  the  value  of  their 
product  in  each  inuividual  case. 

It  is  the  purpose  of  this  section  to  help  out  the  mattress  and  other 
manufacturers  using  cotton  linters  in  rounding  out  their  business  and 
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completing  existing  contracts  for  finished  products,  but  each  case 
will  necessarily  have  to  be  handled  separately  and  adjusted  on  its 
merits. 

We  inclose  herewith  a  Questionnaire  which  we  will  ask  that  you 
fill  out  and  return  to  (ieo.  K.  James,  Chief  Cotton  and  Cotton  Prod- 
ucts Section,  War  Industries  Board,  room  917,  Council  of  National 
Defense,  Washington,  D.  C.,  at  the  earliest  possible  moment. 
Yours,  very  truly, 

Geo.  R.  James, 
Chief.  Cotton  and  Cotton  Products  Section. 


War  Industries  Board, 

Washington^  July  10^  1918. 

To  manufacturers  of^  dealers  in^  and  users  of  cotton  linters: 

It  having  been  deemed  necessary  for  the  Government  to  take  over 
all  the  cotton  linters  now  in  existence,  irrespective  of  grade  or  owner- 
ship, arrangements  have  now  been  made  for  the  purchase  of  mattress 
of  high-grade  linters  which  were  produced  prior  to  May  2d5  1918,  at 
the  actual  value  of  the  commodity. 

Through  the  cooperation  of  the  U.  S.  Bureau  of  Markets  and 
Cotton  and  Cotton  Products  Section  of  the  War  Industries  Board, 
three  samples  of  linters  have  been  selected  representing  types  oi 
linters  on  which  prices  have  been  suggested  which  are  considered  fair 
and  equitable,  both  to  owners  of  the  Imters  and  the  Government. 

The  Du  Pont  American  Industries  Co.  of  Wilmington,  Del.,  as  the 
purchasing  agency  for  the  Ordnance  Department,  is  authorized  to 
buy  the  linters  as  follows : 

A  type  of  linters  designated  as  "A"  grade,  suggested  price  10 

cents  per  pound. 
A  type  of  Imters  designated  as  "B"  grade,  suggested  price  7 

cents  per  pound. 
A  type  of  Imters  designated  as  "C"  grade,  suggested  price  5^ 
cents  per  pound. 

All  prices  to  be  i.  o.  b.  points  of  location. 

It  is  suggested  that  by  agreement  between  the  inspector  acting  for 
the  purchasing  agency  of  the  Ordnance  Department,  and  the  owners 
of  the  linters,  purchase  can  be  made  on  the  basis  above  suggested,  but 
it  must  be  understood  that  the  prices  named  are  not  obligatory,  or 
by  authority  of  the  War  Industries  Board,  but  are,  in  the  opinion  of 
tfie  representatives  of  the  U.  S.  Bureau  of  Markets  and  the  Cotton 
and  Cotton  Products  Section  of  the  War  Industries  Board  acting 
as  a  committee,  fair  and  just  prices  that  should  be  paid  for  these  three 
selected  grades. 

In  the  event  agreement  can  not  be  reached  between  the  inspector 
and  the  owner,  then  the  Ordnance  Department  may  exercise  its  right 
to  commandeer,  which  process  gives  the  owners  opportunity  to  estab- 
lish the  actual  value  of  their  commodity  in  each  mstance. 

All  linters  below  the  grade  represented  by  type  "C"  shall  be  consid- 
ered munition  linters,  and  the  price  of  $4.67  per  hundred  pounds,  f . 
0.  b.  points  of  production  established  as  of  May  2d,  1918,  by  the  Price 
Fixing  Committee  of  the  War  Industries  Board,  shall  apply. 

993a— 20 ^21 
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There  shall  be  only  one  grade  (munition  type)  of  linters  manufac- 
tured during  the  1918-19  season,  and  all  purchases  will  be  made  by 
the  Procurement  Division  of  the  U.  S.  Ordnance  Department. 
Yours,  very  truly, 

(Signed)  Geo.  R.  James, 

Chief  Cotton  and  Cotton  Products  Section^ 

War  Industries  Board, 

5.  As  it  is  contended  by  petitioners  that  the  action  of  the  War 
Industries  Board,  as  set  forth  in  these  bulletins  and  in  other  corre- 
spondence,  amounted  to  the  exercise  of  a  proprietary  interest  in, 
or  control  over,  the  linters  belonging  to  these  petitioners,  it  is  deemed 
essential  to  quote  from  the  testimony  of  Mr.  James  at  the  hearing 
of  the  cases,  as  follows  (Tr.,  p.  156) : 

"Mr.  James.  Whenever  the  question  was  asked — because  we  re- 
ferred in  about  the  last  paragraph  of  that  letter  to  the  changing 
conditions  and  different  conditions  that  might  exist,  that  practically 
each  case  must  be  handled  on  its  own  merits,  the  question  was  asked 
our  office  a  hundred  times  '  Are  we  permitted  to  use  the  lint  we  have 
on  hand  against  the  orders  for  mattresses  yet  to  be  made? '  Invari- 
ably we  told  them  that  they  should  fill  their  orders  that  they  had 
on  hand,  but  requested  them — now  we  were  careful  to  use  that  kind 
of  language  always — we  request  that  you  take  no  more  orders  for 
mattresses,  because  the  (lovernment  must  have  them.  And  it  was 
not  the  mattress  linters  that  the  Government  wanted  for  munitions 
purposes  but  only  the  munitions  linters.  We  had  coming  through 
my  office  a  request  or  order  for  600,000  mattresses  for  the  medical 
department  overseas  that  would  have  taken  more  than  fifty  per  cent 
of  all  the  mattress  linters  kiiown  to  be  in  existence  on  May  21st,  or 
whatever  the  date  was — May  27th.  So  what  we  were  trying  to  do 
was  to  get  the  mattress  linters  that  were  in  existence  in  a  place  where 
the  Government  could  get  hold  of  them  to  make  Government  mat- 
tresses. And  you  remember,  gentlemen  (addressing  Gen.  Liogan 
and  Mr.  Blocki),  that  by  agreement  between  your  war  service  com- 
mittee and  the  others  we  framed  up  an  arrangement  whereby  the 
(jovernment  furnished  the  mattress  linters  to  the  contractors  who 
were  successful  bidders  for  these  Medical  Department  mattresses  and 
for  Bed  Cross  mattresses,  and  that  the  bidders  had  nothing  what- 
soever to  do  with  the  price  of  the  lint.  It  billed  it  to  the  Ordnance 
Department  at  whatever  it  had  cost  him  and  then  refunded. 

"Mr.  Logan.  Mr.  James,  let  me  ask  you  there  if  that  did  not 
occur  considerably  later  than  May,  prior  to  the  allocating,  that  you 
permitted  these  contractors  to  use  the  stocks  they  had  ? 

"Mr.  Jai^ies.  Not  a  contractor.  Where  a  bedding  manufacturer 
asked  me 

"  Mr.  Ix)GAN.  I  call  him  a  contractor. 

"Mr.  James.  Are  we  permitted — will  it  be  all  right. for  us  to  go 
ahead  and  use  our  stock  of  linters  in  finishing  up  mattresses  where 
we  have  an  order  for  mattresses  already  booked?  Invariably  we 
said  yes.  Even  so  far  as  in  some  instances  where  it  was  getting 
pretty  close — we  had  a  case  come  up  in  which  Sears,  Eoebuck  & 
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Company  had  a  mattress  manufacturer  who  booked  an  order  way 
under  and  in  advance,  and  through  our  efforts  we  got  this  mattress 
manufacturer  released  from  the  necessity  of  filling  that  Sears,  Roe- 
buck long-distance  order,  and  Sears,  Roebuck  &  Company  volun- 
tarily said  that  it  was  all  right,  that  they  would  allow  tnat  order  to 
be  canceled.  And,  therefore,  in  that  particular  instance  it  was  no 
longer  necessary  for  them  to  use  up  the  linters  they  had  on  hand 
Hgamst  orders  ror  mattresses  taken  prior  to  May  27th. 

"  Now,  I  think,  myself,  that  it  would  have  been  very  unpatriotic 
for  any  man  getting  that  letter  of  Mav  27th  to  go  out  and  book 
future  orders  for  mattresses  to  be  mac^e  of  linters,  and  that  was 
pretty  clearly  understood. 

"  Mr.  BiiOCKi.  Would  he  have  that  right  ? 

"  Mr.  James.  I  think  he  would  undoubtedly.  I  never  assumed  the 
authority  to  say  he  did  not  have  that  right,  but  it  was  a  request  with 
tiie  factor  right  on  the  table  that  the  Government  would  need  these 
linters.  Ana  I  can  show  you  in  the  correspondence  where  I  put  it 
plainly  up  to  the  men,  that  it  is  up  to  you  to  determine  whether  you 
want  to  use  these  linters  in  the  face  ox  the  facts  that  are  laid  before 
you  or  whether  you  want  to  hold  them  or  turn  them  over  to  the 
Ciovernment.    Those  letters  are  in  the  case. 

"  Mr.  Logan.  In  every  case,  Mr.  James,  you  impressed  on  our 
minds  that  the  only  use  of  linters  should  be  for  the  Government. 

"  Mr.  Jam£s.  Absolutely. 

"  Mr.  Logan.  And,  therefore,  for  any  domestic  or  any  other  trade 
we  had  we  must  seek  something  else. 

"  Mr.  James.  That  is  right. 

*''Mr.  Logan.  And  that  we  must  hold  this  stock  available  for  the 
Grovemment? 

"  Mr.  James^  That  was,  beyond  the  orders  already  booked,  when 
they  wanted  to  book  new  orders  for  mattresses.  That  came  up  a 
number  of  times  in  the  early  discussion.'^ 

ni.   FACTS  IN  RE  LOUISVILLE  BEDDING  CO. 

6.  This  claim  is  for  $8,883.83  representing  the  difference  between 
the  price  at  which  these  linters  were  sold  to  the  Government  and  the 
alleged  cost  of  the  same  to  petitioner. 

7.  This  petitioner  owned  500  bales  of  linters  which  had  been  pur- 
chased by  it  in  1916,  and  these  linters  were  stored  at  Memphis.  It  is 
alleged  that  these  linters,  including  the  cost  of  material,  commissions, 
freight  and  storage  charges,  represented  a  cost  to  the  petitioner  at 
the  time  of  their  sale,  of  7  cents  per  pound.  Pursuant  to  correspon- 
dence between  this  petitioner  and  the  Du  Pont  American  Industries 
(Inc.)  (purchasing  agent  of  the  Government)  this  stock  of  500  bales 
of  linters  was  sold  to  the  Government's  agent  at  a  price  of  5^  cents 
per  pound.  The  correspondence  leading  up  to  the  sale  indicates  that 
the  sale  was  a  voluntary  one.    Under  date  of  August  10,  1918.  peti- 
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tioner  wrote  the  Du  Pont  American  Industries  (Inc.)  a  letter  from 
which  is  quoted  the  following  statement : 

"  Now,  in  reference  to  the  500  bales  of  linters  there  in  Memphis, 
will  say  that  if  the  entire  lot  can  be  classed  in  as  '  C  grade  at  5  J 
cents  per  pound,  we  will  agree  to  this  proposition  and  arrange  to 
have  the  stock  transferred  to  you  at  the  earliest  possible  time.  The 
storage  period  for  the  year  ends  with  this  month,  and,  of  course,  if 
we  have  to  re-store  it  for  another  year  it  will  be  considerable  expense, 
both  insurance  and  storage  charge,  and  we  want  the  matter  settled 
either  one  way  or  the  other  between  now  and  the  first  of  September. 
We  suppose,  however,  it  can  be  fixed  up  in  a  few  days." 

These  linters  were  thereupon  sold  and  delivered  to  the  Du  Pont 
American  Industries  (Inc.)  at  5 J  cents  per  pound. 

IV.  FACTS  IN  RE  ORVILLE  BEDDING  CO. 

8.  This  claim  is  for  $330.95  representing  the  difference  between  the 
price  at  which  the  linters  were  sold  to  the  Government  and  the 
alleged  cost  of  the  same  to  the  petitioner. 

9.  On  June  1,  1918,  this  petitioner  had  on  hand  45  bales  of  linters 
which,  it  is  alleged,  represented  to  the  petitioner  at  that  time,  in- 
cluding cost  of  material,  commissions,  freight  and  storage  charges,  a 
cost  of  between  6§  and  7J  cents  per  pound.  Upon  receipt  by  this 
petitioner  of  the  War  Industries  Board  bulletin  of  July  10  this  peti- 
tioner wrote  Mr.  George  R.  James,  Chief,  Cotton  and  Cotton  Products 
Section,  as  follows :  • 

"We  beg  to  acknowledge  receipt  of  your  notice  that  it  has  been 
necessary  for  the  Government  to  take  over  all  cotton  linters  now  in 
existence,  and  we  will  hold  our  stock  of  them  subject  to  your  fur- 
ther orders." 

This  letter  was  forwarded  by  Mr.  James  to  the  Du  Pont  American 
Industries  (Inc.)  and  petitioner  was  so  notified.  This  petitioner  then 
notified  the  Du  Pont  American  Industries  (Inc.)  under  date  of  July 
30  that  it  had  on  hand  45  bales  of  cotton  linters,  10  of  which  it  de- 
sired to  retain  to  fill  existing  orders.  The  Du  Pont  American  In- 
dustries (Inc.)  then  forwarded  to  petitioner  a  contract  for  the  sale 
of  35  bales  of  its  linters,  which  contract  was  executed  and  sent  back 
to  the  Du  Pont  company  with  a  letter  dated  August  8,  from  which 
the  following  quotation  is  made : 

"  Sorry  we  did  not  have  more  to  offer  when  they  are  so  badly 
needed,  but  we  will  be  glad  to  turn  over  all  we  have." 

These  35  bales  of  linters  were  subsequently  inspected  and  classified 
as  Class  C  linters  and  purchased  and  paid  for  by  the  Du  Pont 
American  Industries  (Inc.)  at  the  rate  of  5|  cents  per  pound.  After 
these  linters  had  been  sold  by  petitioner  to  the  Du  Pont  American 
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Industries  (Inc.)  this  petitioner,  under  date  of  August  22,  wrote  a 
letter  to  Mr.  George  R.  James,  Chief  of  the  Cotton  and  Cotton 
Products  Section,  from  which  the  following  quotation  is  made : 

"  We  are  only  too  glad  to  have  some  to  turn  over  when  the  Gov- 
ernment needea  them  and  are  willing  to  abide  by  your  decisions  as 
regards  the  price  and  are  only  going  to  ask  that  in  case  a  readjust- 
ment should  oe  made  later  that  we  be  placed  on  record  so  that  we  may 
share  any  benefits  which  this  adjustment  may  bring  out." 

V.   FACTS  IN  RE  W.  I.  BLYSTONE  <fe  SON. 

10.  This  claim  is  for  $167.99  representing  the  difference  between 
the  price  at  which  these  linters  were  sold  to  the  Government  and  the 
alleged  cost  of  the  same  to  the  petitioner. 

11.  Under  date  of  September  14,  1918,  this  petitioner  wrote  the 
Du  Pont  American  Industries  (Inc.)  as  follows: 

"Referring  to  the  order  of  the  War  Industries  Board  directing 
that  the  Government  will  take  over  all  stocks  of  linters,  beg  to  advise 
that  we  have  on  hand  about  thirty-five  bales,  which  we  are  holding 
and  would  be  pleased  to  have  you  make  arrangements  to  inspect  same 
promptly.    Kmdly  let  us  hear  from  you." 

Thereupon,  under  date  of  September  28,  1918,  shipping  instruc- 
tions were  sent  for  the  35  bales  of  linters  and  a  contract  to  be  executed 
by  this  petitioner.  These  linters  were  inspected  and  classified  as 
Class  B  linters  at  7  cents  per  pound  f .  o.  b.  location  and  sold  to  the 
Du  Pont  American  Industries  (Inc.).  This  petitioner,  imder  date 
of  September  25, 1918,  wrote  the  Du  Pont  American  Industries  (Inc.) 
as  follows : 

"  We  have  your  shipping  instructions  and  contract  sent  under  date 
of  Sept.  23d,  and  are  returning  to  you  herewith  two  signed  copies  of 
the  contract,  as  requested,  keeping  the  other  copy  for  our  own  files. 

"  Shipment  will  be  made  to-morrow  or  next  day  and  proper  papers 
wiU  be  forwarded  promptly,    ♦    ♦    ♦ 

"  We  will  render  invoice  at  the  price  specified,  namely,  7  cents  per 
pound  f .  o.  b.  Jamestown,  in  conformance  with  the  grades  recognized 
by  the  Government,  but  this  shipment  cost  us  more  than  this  amount, 
and  we  would  like  to  secure  cost  if  possible.  We  understand  that 
others  are  in  the  same  position,  but  are  shipping  out  their  stock  and 
will  make  claims  for  the  difference.  Kindly  advise  us  how  to  file  such 
a  claim.^^ 

VI.  FACTS  IN  RE  J.  C.  HIRSCHMAN  it  CO. 

12.  This  claim  is  for  $1,215.97,  representing  the  difference  between 
the  price  at  which  the  linters  were  sold  to  the  Government  and  the 
alleged  cost  of  the  same  to  the  petitioner. 

13.  Under  date  of  July  26, 1918,  this  petitioner  wrote  the  Du  Pont 
American  Industries  (Inc.)  as  follows: 

^^At  the  suggestion  of  Mr.  J.  D.  Pierce,  business  manager  of  the 
National  Association  of  Bedding  Manufacturers,  we  wish  to  advise 
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that  we  have  on  hand  approximately  three  hundred  twenty-five  (325) 
bales  of  linters  which  we  consider  in  the  seven-cent  class  and  about 
seventy-five  (75)  bales  which  we  consider  in  the  ten-cent  class. 

"As  we  understand  that  the  Government  has  need  of  all  linters  for 
powder  purposes,  w^e  offer  you  these  linters  at  the  above-mentioned 
prices.  If  same  are  desired,  we  suppose  your  inspector  will  come  and 
mvestigate  same  before  shipment  is  made. 

"  We  would  like  to  hear  from  you  as  early  as  possible  whether  or 
not  you  will  need  these  linters,  and  if  you  do  not  need  them,  whether 
it  will  be  necessary  for  us  to  discontinue  using  same  in  the  manufac- 
ture of  mattresses." 

On  August  27  the  Du  Pont  company  sent  out  a  circular  embracing 
practically  the  same  information  as  contained  in  War  Industries 
Board  Bulletin  No.  10.  Under  date  of  July  29,  this  petitioner,  in 
responding  to  that  circular,  wrote  as  follows : 

"Answering  your  letter  of  July  27th  in  regard  to  the  Government 
taking  over  the  entire  linter  supply  that  is  now  in  the  hands  of  the 
mattress  manufacturers.  We  just  wrote,  on  July  26th  to  the  Du 
Pont  American  Industries  Co.,  Wilmington,  Delaware,  that  we  had 
on  hand  here  at  Indianapolis,  approximately  325  bales  of  linters 
which  we  consider  in  the  seven-cent  class  and  about  75  bales  which 
we  consider  in  the  ten-cent  class. 

"We  this  morning  received  another  carload  of  linters,  which  is 
still  standing  on  our  railroad  switch,  car  not  yet  unloaded  yvhich 
contains  about  50  bales  due  us  from  an  order  given  some  time  ago. 
Of  course  this  may  be  added  to  the  above-mentioned  number  of  bales. 
Inasmuch  as  you  are  going  to  take  over  these  linters  anyhow  we 
would  be  pleased  if  you  would  do  so  as  soon  as  possible.  Kindly  let 
us  hear  from  you  as  to  when  you  expect  to  have  an  inspector  in  this 
locality.  The  writer  is  planning  to  leave  the  city  within  a  few  days 
and  would  like  to  meet  your  representative  if  at  all  possible  when 
he  calls." 

Thereupon  considerable  correspondence  took  place  in  regard  to  the 

inspection  of  these  linters.    In  the  meantime,  on  August  8,  petitioner 

wrote  the  Du  Pont  company  a  letter  from  which  is  quoted  the  fol- 
lowing paragraph : 

"  We  are  very  anxious  to  have  these  linters  inspected  and  shipped 
as  our  warehouse  is  jammed  to  the  doors  and  we  can  hardly  take  in 
any  more  stock  until  these  linters  are  gone." 

On  August  17  petitioner  wrote  the  Du  Pont  company  as  follows: 

"  Your  Mr.  Bradbury  was  here  and  graded  all  our  linters  and 
most  of  them  were  graded  in  C  grade,  which  throws  them  below  cost. 
Same  will  show  a  loss  of  approximated  $2.15  per  bale. 

"  Of  course,  we  are  willing  to  stand  this  loss  if  this  holds  good 
throughout  the  entire  purchase  of  linters  from  mattress  manufac- 
turers, but  should  any  allowance  be  made  on  cost  and  the  expense  of 
handling  and  reloading  them,  then  we  would  like  to  be  reimbursed 
likewise.  We  are  letting  these  go  with  this  understanding  that  we 
will  be  protected  should  you  maKe  further  arrangements  with  other 
mattress  manufacturers." 
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Thereupon  this  petitioner  sold  59  bales  of  its  linters  classified  as 
grade  A  at  10  cents  per  pound  and  467  bales  classified  as  grade  C  at 
&i  cents  per  pound. 

Vir.   FACTS  IN  RE  L.  HARBACU's  SONS  CO. 

14.  This  claim  is  for  $1,777.85,  representing  the  difference  between 
the  price  at  which  the  linters  were  sold  to  the  Government  and  the 
alleged  cost  of  the  same  to  petitioner. 

15.  Under  date  of  August  20,  1918,  this  petitioner  wrote  Mr. 
George  R.  James,  chief,  cotton  and  cotton  product  section,  as  follows : 

"  Your  Mr.  W.  H.  Morrow  called  on  us  to-day,  looked  over  our 
linters,  and  found  as  follows : 
56  bales,  grade  B. 
50  bales,  grade  C. 
70  bales,  munition. 

"  Prices  permitted  by  the  board  are  7^,  5^^,  and  4.67^.  These  prices 
are  all  less  than  we  paid  for  them.  For  the  106  bales  we  paid  7^ 
f.  o.  b.  Waco,  Texas;  for  the  cheapest  we  have  we  paid  5^^  f.  o.  b. 
Texas. 

"  We  are  entirely  willing  to  do  our  part  and  whatever  is  fair.  But 
it  occurred  to  the  writer  that  the  Government  did  not  want  to  take 
linters  at  less  price  than  we  paid  for  them,  they  were  bought  by  us 
by  a  guaranteed  expert  in  Waco  and  our  invoices  we  will  be  glad  to 
submit. 

"  Business  is  not  very  heavy  now  and  we  will  not  be  using  an 
extra  amount.  Therefore,  under  the  advise  of  Mr.  Morrow  we  will 
use  as  little  amount  as  we  can  until  we  hear  from  you.  Please  tell 
me  just  how  we  shall  proceed.  Will  you  give  me  the  authority  to 
use  such  linters  as  absolutely  necessary  until  the  time  my  substitutes 
come,  which  I  have  already  ordered?  " 

Under  date  of  September  9,  1918,  petitioner  wrote  the  Du  Pont 
American  Industries  (Inc.),  as  follows: 

"  When  do  you  want  our  linters  that  vour  Mr.  Morrow  inspected 
w^hen  liere  ?    Where  do  you  want  them  shipped  ?    Please  advise." 

Under  date  of  August  11, 1918,  the  Du  Pont  company  wrote  peti- 
tioner, as  follows : 

"  I  have  your  letter  of  September  9th. 

*"*  To  say  the  least  you  have  handled  this  matter  rather  badly.  As 
a  matter  of  fact  our  Inspector  Morrow  was  to  see  you  on  or  about 
August  20th.  You  at  that  time  it  appears  were  not  disposed  to  make 
sale  of  your  linters,  we.  of  course,  understood  that  you  preferred  to 
hold  same  for  process  of  commandeering,  and  it  is  a  fact  that  inspec- 
tor Morrow  only  made  a  superficial  examination  and  your  linters 
were  not  inspected  in  the  regular  way,  not  being  tagged  and  no  regu- 
lar  form  of  report  being  made. 

"  It  would  at  least  be  necessary  in  any  case  that  our  inspector  be 
sent  to  Des  Moines  and  your  lintei^  be  lined  out  for  proper  inspection, 
tagged,  and  a  regular  inspection  report  made. 
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"  Will  you  kindly  advise  if  you  prefer  to  hold  for  process  of  com- 
mandeering, or  just  what  you  do  propose  to  do? 

"  Our  inspector  having  been  through  your  part  of  the  country  it 
will  now  be  necessary  to  send  one  several  hundred  miles  to  Des 
Moines." 

Under  date  of  September  13,  1918,  petitioner  wrote  the  Du  Pont 
company,  as  follows : 

"  I  note  yours  of  the  11th.  I  believe  I  can  easily  see  your  position 
and  I  am  sorry  that  it  came  about  the  way  it  did.  You  know  it  does 
come  a  little  hard  on  a  man  to  sell  his  goods  for  less  than  he  paid  for 
them  and  I  thought  that  the  Government  would  pay  our  cost  if  we 
produced  the  invoices.  Surely  you  don't  blame  a  man  for  that,  when 
it  means  an  item  of  $1,500  or  so. 

"  I  have  no  complaint  against  Mr.  Morris  as  he  unquestionably 
knows  his  business.  We  are  not  going  to  be  so  unpatriotic  as  to  go 
to  law  with  the  Government  in  times  like  these.  Send  your  man  on 
and  we  will  turn  the  linters  over  to  you  and  trust  to  the  fairness  of 
a  corporation  like  yours  to  do  the  right  thing  by  us." 

Thereupon  60  bales  of  these  petitioner's  linters  were  classified  as 
Class  B  and  sold  at  7  cents  per  pound,  50  bales  classified  as  Class  C 
and  sold  at  5^  cents  per  pound,  and  55  bales  classified  as  munition 

linters  and  sold  at  $4.67  per  hundred  pounds. 

DECISION. 

1.  The  first  question  is :  Were  these  claims  presented  within  the 
time  prescribed  by  the  act  of  March  2, 1919,  which  provides : 

"  That  this  act  shall  not  authorize  payment  to  be  made  of  any  claim 
not  presented  before  June  e30,  1919.'^ 

We  believe  that  there  was  sufficient  presentation  of  these  claims  to 
bring  them  within  the  purview  of  the  act  of  March  2,  1919.  Peti- 
tioners were  members  of  the  National  Association  of  Bedding  Manu- 
facturers, and,  as  shown  in  the  evidence,  were  the  parties  whose  claims 
were  intended  to  be  covered  and  embraced  in  the  letter  from  Mr. 
Blocki  of  June  6, 1919,  which  was  forwarded  to  the  Explosives  Com- 
mittee, Claims  Board,  Ordnance  Department  at  Philadelphia,  and 
which  came  into  the  hands  of  the  Ordnance  Department  Claims 
Board  at  Washington  before  June  30,  1919,  and  before  that  datOi 
transmitted  to  the  Chicago  District  Ordnance  Claims  Board.  This 
letter  states  the  nature  and  character  of  the  claim,  asks  to  be  informed 
of  the  nature  of  proof  desired,  and  oflfers  to  furnish  in  detail  complete 
statements  of  the  claims.  The  Ordnance  Department  Claims  Board, 
by  reasonable  inquiry,  could  have  ascertained  the  amounts  and  details 
of  the  claims  with  such  accuracy  as  to  have  passed  upon  their  merits. 
It  is  the  opinion  of  this  board  that,  where  there  has  been  such  bona 
fide  presentation  of  a  claim  l)efore  June  30,  1919,  to  a  Government 
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agency  charged  with  the  duty  of  the  settlement  of  claims  against  the 
War  Department,  as  gives  the  nature  and  character  of  the  claim 
and  makes  readily  and  accessible  such  information  as  would  enable 
the  Government  agency,  by  reasonable  inquiry,  to  ascertain  the 
details  and  exact  amounts  of  the  same,  then  there  has  been  such 
presentation  as  is  contemplated  under  the  act  of  March  2,  1919. 

II. 

2.  The  issues  have  not  been  clearly  drawn  in  any  papers  filed  in 
these  cases,  and  from  an  examination  of  all  the  facts  presented  it 
may  be  said  that  the  best  presentation  of  the  issues  involved  are  con- 
tained in  a  statement  made  at  the  hearing  by  counsel  for  petitioners, 
as  follows : 

"  Our  theory  has  been,  and  our  opinion  was  at  the  time  the  lett(*T  of 
May  27th  was  issued,  that  this  War  Industries  Board  had  complete 
authority.  We  did  not  go  into  the  question,  but  we  presumed  that 
it  had,  and  we  considered  the  letter  of  May  27  an  absolute  estoppel 
upon  us  or  any  right  in  our  linters  stocks.  We  believed  that  those 
1  inters  were  then  the  Government's  property.  If  the  Government 
wanted  them  the  next  day,  they  had  a  right  to  take  them.  If  they  did 
not  want  them  for  six  months,  they  need  not  take  them.  Then  the 
alternative  was  put  up  to  us  of  turning  over  at  a  price  which  was 
fixed  by  this  Board.  We  did  not  question  the  authority  of  the  Board 
to  fix  the  price.  We  presumed  it  had  that  authority,  and  then  we 
were  ujp  against  the  question  of  whether  or  not,  in  the  first  place,  our 
patriotic  duty  required  us  to  turn  over  and  then  taking  a  chance  of 
getting  our  money  back,  or  else  we  stand,  in  other  words,  the  dif- 
ference between  the  cost  to  us  and  the  price  at  which  the  Government 
took  those  things,  or  to  hold  them  and  wait  until  such  a  time  as  they 
might  be  commandeered ;  and  a  great  many  of  our  members  felt  that 
it  was  their  patriotic  duty ;  some  of  them  had  the  thought  that  they 
should  do  it  anyway ;  and  those  who  did  turn  over  at  that  price,  1 
believe,  without  question,  turned  over  with  the  reservation  in  their 
minds  that  some  day  the  Government  would  make  up  to  them  the 
amount  that  they  had  lost  by  reason  of  the  turning  over." 

In  other  words,  the  theory  upon  which  petitioners  rely  in  these 
cases  is  that  the  action  of  the  War  Industries  Board,  particularly  as 
set  out  in  the  circulars  of  May  27, 1918,  and  July  10, 1918,  amounted 
to  a  compulsory  taking  of  all  the  linters  then  owned  by  petitioners, 
and  that  the  sales  made  by  petitioners  were  in  form  only  and  not 
voluntary  agreements  entered  into  that  precluded  the  parties. 

3.  First  of  all,  if  we  assume  that  the  action  of  the  War  Industries 
Board  was  a  compulsory  taking,  and  that  the  sale  of  the  linters  was 
involuntary,  and  that  the  acquisition  of  the  linters  by  the  Govern- 
ment raised  an  implied  agreement  to  pay  therefor,  is  the  contention 
of  petitioners  correct  that  the  Government  is  obligated  to  pay  for 
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the  linters  the  prices  which  they  had  cost  petitioners?  Clearly  not. 
Where  the  Government,  or  any  other  person,  takes  property  without 
an  express  agreement  to  pay  therefor  there  arises  an  obligation  to 
pay  merely  a  reasonable  and  fair  value  for  the  property.  Even  in 
the  case  where  the  Government  resorts  to  the  commandeering  process 
under  the  National  Defense  Act  for  the  acquisition  of  property,  there 
arises  on  the  part  of  the  Government  an  obligation  to  pay  merely  a 
fair  value  for  the  property.  So  that,  in  these  cases,  if  there  had  been 
no  voluntary  agreement  upon  the  part  of  petitioners  to  sell  their 
linters  to  the  Government  at  any  price,  or  they  had  been  taken  over 
involuntarily,  the  measure  of  recovery  would  not  be  the  cost  of  these 
linters  to  the  petitioners  but  their  fair  value  at  the  time  of  the  pur- 
chase. 

4.  But  suppose  we  assume  that  the  prices  which  were  paid  for  these 
linters  did  not  represent  their  fair  value,  then  is  there  any  liability 
upon  the  part  of  the  Government,  under  the  facts  and  circumstances 
of  these  cases,  to  pay  the  difference  between  the  price  at  which  they 
were  sold  and  their  fair  value  ?    We  think  not. 

5.  Let  us  analyze  for  a  moment  the  conduct  of  the  War  Industries 
Board  in  the  handling  of  the  linter  situation.  The  War  Industries 
Board  had,  as  early  as  May,  1918,  by  a  voluntary  agreement  with 
practically  all  cotton-linters  producers  in  this  country,  fixed  the 
price  for  the  entire  crushing  season  of  1918-19  of  munitions  linters 
at  $4.67  per  100  pounds  f.  o.  b.  points  of  production.  But  the  Gov- 
ernment needed,  or  thought  it  would  need,  more  linters  than  coidd 
be  cut  during  the  crushing  season  of  1918-19,  and  it  was  ascertained 
that  there  were  on  hand  in  the  possession  of  these  petitioners  and 
other  bedding  manufacturers  large  stocks  of  linters  which  had  been 
purchased  from  the  linter-producing  season  of  1917-1 8,  some  of  them, 
those  of  low  grades,  which  could  be  used  for  munition  purposes,  and 
some  of  them,  those  of  high  grades,  which  could  be  used  for  the  manu- 
facture  of  Government  mattresses.  Early  in  May,  1918,  therefore,  the 
War  Industries  Board  launched  a  campaign  for  the  securing  and 
conserving  of  these  surplus  stocks  of  linters  throughout  the  United 
States.  The  first  principal  bulletin  was  the  one  of  May  27, 1918.  As 
explained  by  Mr.  James,  this  bulletin  was  intended  to  have  reference 
to  only  munitions  linters,  but  it  must  be  confessed  that  a  casual  read- 
ing of  it  would  indicate  that  it  applied  to  all  linters.  The  bulletin 
of  July  10,  however,  clearly  discriminated  between  munitions  linters 
and  linters  of  higher  grade  which  could  be  used  in  the  manufacture 
of  mattresses  and  other  products.  An  analysis  of  these  bulletins 
and  of  the  testimony  adduced  in  these  cases  shows  the  following  facts 
as  bearing  upon  any  control  which  the  War  Industries  Board  en- 
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de&Yored  to  exercise  over  the  cotton-linters  stocks  in  the  hands  of 
these  petitioners : 

(a)  Petitioners  were  oflfered  10, 7,  and  6^  cents  per  pound  for  tlieir 
linters.  This  was  a  mere  offer  at  a  suggested  price  which  was  ex- 
pressly stated  in  the  bulletin  of  July  10  to  be  merely  a  suggested 
price  and  believed  to  be  fair.  There  was  no  obligation,  upon  the 
petitioners  to  sell  at  the  prices  offered. 

(b)  If  petitioners  did  not  wish  to  sell  at  the  price  thus  offered  by 
the  Government  they  might  hold  their  stocks  to  be  commandeered 
by  the  Government,  if  the  Government  found  need  t«  exercise  the 
commandeering  process,  in  which  event  owners  of  high-grade  linters, 
under  the  law,  would  be  paid  a  fair  price  for  their  commodity. 

(c)  If  petitioners  did  not  desire  to  sell  to  the  Government  at  the 
prices  offered,  and  did  not  desire  to  hold  their  stocks  dependent  upon 
the  contingency  of  the  Government  commandeering  them,  if  the 
Government  needed  them,  then  it  was  expressly  understood  that 
petitioners  could  use  their  stocks  of  linters  in  the  manufacture  of  mat- 
tresses or  other  products  in  the  fulfillment  of  orders  which  they  had 
on  hand. 

(d)  As  a  patriotic  duty,  however,  petitionei*s  were  asked  and 
urged,  if  they  did  not  desire  to  sell  at  the  price  offered,  or  to  hold 
them  for  the  commandeering  process,  not  to  use  these  stocks  or  linters 
in  the  filling  of  new  orders  for  products,  and  this  request  was  made 
upon  the  ground  that  by  the  taking  on  of  new  orders  for  products 
these  linters  which  might,  and  likely  would  be,  needed  for  war  pur- 
poses, would  be  dissipated  to  nonessential  use. 

6.  So  that,  upon  a  final  analysis  of  the  situation  looking  at  it  from 
any  legal  aspect,  the  only  act  of  the  War  Industries  Board  which 
may  be  said  to  have  in  any  way  interferred  with  the  petitioners  in  a 
full  and  free  use  of  their  own  property  was  tlie  request  which  was 
made  upon  them  not  to  take  on  new  orders  which  would  necessitate 
the  use  of  these  stocks  of  linters  in  the  manufacture  of  a  possible  non- 
essential commodity.  Did  this  request  in  any  sense  take  away  from 
the  transactions  involved  in  these  cases,  resulting  in  a  tendering  and 
sale  of  the  linters  to  the  Government  agents,  that  voluntary  character 
which  would  preclude  the  parties?  We  think  npt.  The  War  In- 
dustries Board  was  carrying  on  a  powerful  campaign  for  the  con- 
servation of  linters  for  Government  needs.  As  Mr.  James  says  there 
was  never  any  order  that  petitioner  should  not  take  on  new  contracts, 
but  only  a  request.  A  careful  examination  of  the  correspondence  that 
took  place  between  most  of  the  petitioners  and  the  Du  Pont  company 
leading  up  to  the  sale  of  the  linters  indicates  that  petitioners  regarded 
the  request  made  by  the  War  Industries  Board  as  a  patriotic  appeal 
to  their  sense  of  duty  to  fall  into  the  ways  and  policies  of  the  War  In- 
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dustries  Board  in  the  conservation  and  proper  use  of  this  essential 
commodity  in  the  prosecution  of  the  war.  It  is  apparent  also  that 
there  are  other  motives  which  actuated  petitioners  in  voluntarily 
tendering  their  linters  to  the  Government  at  the  prices  offered.  As 
before  stated,  the  price  of  $4.67  per  100  pounds  has  been  fixed  by 
mutual  agreement  for  the  entire  production  of  linters  during  the 
season  of  1918-19. 

These  petitioners  had  bought  their  linters  from  the  producing  sea- 
son of  1917-18.  The  linters  for  the  most  part  acquired  from  these 
petitioners  were  of  grade  C,  of  the  same  nature  and  character,  and 
used  for  the  same  purpose,  as  munition  linters.  These  petitioners, 
however,  were  offered  prices  which  were  based  upon  the  prevailing 
prices  of  raw  linters,  plus  the  transportation  and  commission  charges 
that  had  attached  to  them  in  the  hands  of  petitioners.  Since  the  price 
for  the  entire  season  had  been  fixed,  it  was  not  likely  that  linters 
would  go  up,  and  petitioners  might  well  have  considered  that  unless 
they  sold  at  the  prevailing  prices  they  would  incur  a  loss  upon  them 
on  account  of  the  accumulation  of  storage  charges.  Nor  can  we  say 
to  what  extent  the  force  of  public  sentiment  induced  petitioners  to 
fall  in  line  with  the  policies  and  purposes  of  the  Government  in  its 
munition  program.  At  any  rate,  considering  all  the  facts  and  cir- 
cumstances in  these  cases,  it  is  very  clear  to  this  Board  that  the  sales 
of  linters  made  by  all  these  petitioners  to  the  Government's  agent 
were  voluntary  sales  and  that  by  these  sales  they  are  precluded,  and 
that  there  is  no  liability  upon  the  Government  in  these  cases  for  reim- 
bursement for  the  difference  between  the  price  at  which  they  were 
sold  and  their  value,  even  assuming  that  the  prices  at  which  they  were 
sold  did  not  represent  their  actual  value,  and  all  relief  asked  must 
be  denied. 

DISFOSmOK. 

An  order  denying  relief  will  be  entered  in  this  case  and  a  copy  of 
this  decision  furnished  to  the  Ordnance  Department  Claims  Board 
for  its  information. 

Col.  Delafield  and  Maj.  Farr  concurring. 


Cases  Nos.  697,  2362,  and  2364. 

In  re  CLAIXS  OF  ITNITED  STATES  BEDDING  CO.,  ADVANCE  BEDDING  CO., 

AND  DE-WITT-SEITZ   CO. 

1.  IHSTBTTCTIONS     BY     WAR     INDUSTRIES     BOARD  —  COMKANDEE&ING 

ORDERS. — Where  claimant  was  informed  by  the  War  Industries  Board 
of  the  growing  needs  of  the  Government  for  cotton  linters  and  that  cer- 
tain prices  for  different  grades  were  suggested  as  fair  prices  at  which 
manufacturers  might  sell  to  a  designated  Goyernmental  agency  and 
that  the  Goyemment  might  commandeer  whatever  stocks  were  not  toI- 
untarily  offered  at  such  prices,  such  action  on  the  part  of  the  War  In- 
dustries Board  did  not  amount  to  a  compulsory  order  to  hold  the  linters 
for  the  use  of  the  Government  and  claimant  is  not  entitled  under  the 
act  of  Xarch  2,  1919,  to  reimbursement  of  losses  suffered  as  a  result 
of  80  holding  its  linters  until  notified  that  they  would  not  be  com- 
mandeered. 

2.  CONTROLLED  INDTTSTRY— REaVESTS  NOT   TO  USE   IN  NONESSENTIAL 

PRODTTCTS. — Where  an  analysis  of  the  above  described  action  of  the 
War  Industries  Board  and  of  the  claimants  herein  shows  that  the 
flnal  request  made  by  that  Board  amounted  to  a  request  not  to  consume 
their  linters  in  the  manufacture  of  nonessential  products,  a  request 
which  was  really  an  appeal  to  patriotism,  from  compliance  with  this 
request  no  agreement  can  be  implied  such  as  will  entitle  claimants  to 
relief  under  the  act  of  Karch  2,  1919.  There  were  only  two  legal 
ways  for  the  Government  to  gain  possession  of  the  linters:  voluntary 
purchase  and  commandeering.  Neither  method  was  employed  in  the 
present  cases. 

3.  CLAnC  AND  DECISION. — Claims  presented  under  the  act  of  Karch  2,  1919, 

based  upon  alleged  orders  by,  or  agreements  with,  the  War  Industries 
Board  in  relation  to  claimants'  stocks  of  cotton  linters.  Held,  claim- 
ants are  not  entitled  to  relief. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

These  claims  come  before  this  Board  for  consideration  under  tl>e 
act  of  March  2,  1919.  The  nature  of  the  relief  asked  for  is  identical 
in  each  case,  and  the  facts  of  the  three  cases  are  so  similar  that  it 
is  deemed  appropriate  to  dispose  of  them  in  one  decision.  The  mat- 
ter of  their  presentation  has  been  treated  and  disposed  of  in  a  de- 
cision rendered  by  this  Board  in  the  case  of  Louisville  Bedding  Co. 
et  al.,  and  further  discussion  of  that  matter  is  not  now  deemed  es- 
sential. 

I.   FACTS  APPLICABLE  TO  ALL  CASES. 

These  cases  grow  out  of  the  following  facts  and  circumstances : 
1.  In  May,  1918,  petitioners  were  manufacturers  of  mattresses  and 
other  products  in  which  cotton  linters  were  used  as  a  principal  coni- 
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motlity.  Petitioners  then  had  on  hand  certain  stocks  of  cotton  lint- 
ers,  hereinafter  more  particularly  set  out  as  to  each  claimant,  which 
had  been  bought  for  the  purpose  of  manufacturing  mattresses  and 
other  products :  which  cotton  linters  these  petitioners  had  purchased 
from  the  stock  of  cotton  linters  produced  during  the  season  of 
1917-18. 

2.  Up  until  May,  1918,  there  had  been  produced  in  this  country, 
in  the  ordinary  course  of  manufacture,  ample  cotton  linters  to  meet 
the  munition  and  other  needs  of  the  Government.    At  that  time,  how- 
ever, certain  large  munition  plants  were  nearing  completion  and  it 
was  apparent  to  the  Government  that  there  would  be  a  very  much 
greater  demand  and  need  for  linters  in  the  future  than  there  had 
been  in  the  past ;  not  only  for  the  low  grades  of  linters  which  were 
used  for  munition  purposes,  but  also  for  the  higher  grades  of  com- 
mercial linters  used  in  the  manufacture  of  mattresses  and  other 
essential  war  commodities.    The  War  Industries  Board  thereupor., 
acting  for  the  Ordnance  Department  and  for  other  departments  of 
the  Government  needing  linters,  undertook  a  campaign  not  only  for 
the  production  of  more  linters  during  the  season  of  1918-19  for 
munition  purposes,  but  also  undertook  to  make  available  for  Gov- 
ernment use  in  the  manufacture  of  munitions  and  mattresses  and 
other  essential  war  commodities  the  stocks  of  linters  then  on  hand 
in  the  possession  of  these  claimants  and  other  manufacturers  of  mat- 
tresses and  other  products.    Early  in  May,  1918,  the  War  Indus- 
tries Board  had  succeeded,  through  the  cooperation  of  the  cotton- 
seed crushers  (who  were  producers  of  raw  cotton  linters),  in  fix- 
ing the  price  for  all  munition  linters  to  be  cut  during  the  cottonseed 
(crushing  season  of  1918-19.    The  War  Industries  Board  also  under- 
took, by  a  campaign  which  was  begun  on  the  27th  of  May,  1918,  to 
secure  for  Government  use  all  stocks  of  linters  that  were  left  over 
from  the  crushing  season  of  1917-18,  which  were  for  the  most  part 
in  the  hands  of  mattress  manufacturers.    There  were  a  number  of 
bulletins  sent  out  from  the  War  Industries  Board  dealing  with  the 
matter  of  Government's  needs  in  respect  to  linters,  but  two  only  of 
these  bulletins  are  apparently  relied  upon  by  petitioners  as  showing 
that  the  Government  attempted  to  exercise  any  control  over,  or  to 
assume  any  proprietary  interest  in,  the  linters  which  were  possessed 
by  these  petitioners.     These  are  the  bulletins,  dated  May  27,  1918, 
and  July  10,  1918,  which  are  set  out  in  full  as  follows: 

War  Industries  Board, 

Washington^  May  ^7,  1918. 

To  dealers  in  and  vsey^s  of  cotton  linters: 

For  your  information  and  guidance  you  are  advised  on  May  2d 
the  price-fixing  committee  of  the  War  Industries  Board  fixed  a  base 
price  of  $4.67  per  hundredweight  f.  o.  b.  points  of  production  for 
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all  linters  then  on  hand  and  to  be  produced  until  August  1,  1919. 
This  action  was  made  necessary  by  the  increasing  requirements  due 
to  war  conditions. 

While  no  shortage  of  linters  exists  at  the  present  moment,  the 
operation  of  the  new  Government  powder  plants  now  nearing  com- 
pletion will  about  double  the  linter  requirements,  therefore  it  be- 
comes imperative  that  all  existing  stocks  and  all  luture  production 
of  linters  be  requisitioned  for  explosive  purposes. 

The  Armies  and  Navies  of  the  Unitea  States  and  the  Allies  must 
be  furnished  an  ample  supply  of  ammunition,  and  any  diversion  of 
linters,  irrespective  of  grade,  to  other  channels  would  handicap  the 
Government  to  just  that  extent. 

All  linters  that  have  not  voluntarily  been  tendered  the  Govern- 
ment at  the  price  fixed  for  munition  linters  will  be  commandeered 
as  the  actual  needs  develop,  and  the  commandeering  process  itself 
will  give  ample  opportunity  for  the  owners  of  special  high-grade 
linters  cut  for  mattress  and  other  industries  to  establish  tne  value 
of  their  product  in  each  individual  case. 

It  is  the  purpose  of  this  section  to  help  out  the  mattress  and  other 
manufacturers  using  cotton  linters  in  rounding  out  their  business 
and  completing  existing  contracts  for  finished  products,  but  each 
case  will  necessarily  have  to  be  handled  separately  and  adjusted  on 
its  merits. 

We  enclose  herewith  a  questionnaire  which  we  will  ask  that  you 
fill  out  and  return  to  Geo.  R.  James,  Chief,  Cotton  and  Cotton 
Products  Section,  War  Industries  Board,  room  917,  Council  of  Na- 
tional Defense,  Washington,  D.  C,  at  the  earliest  possible  moment. 
Yours,  very  truly, 

Geo.  R.  James, 
Chiefs  Cotton  and  Cotton  Products  Section. 


War  Industries  Board, 

Washington,  July  10, 1918. 

To  manufacturers  of,  dealers  in,  and  users  of  cotton  linters: 

It  having  been  deemed  necessary  for  the  Government  to  take  over 
all  the  cotton  linters  now  in  existence,  irrespective  of  grade  or  owner- 
ship, arrangements  have  now  been  made  for  the  purchase  of  mat- 
tress or  high-grade  linters  which  were  produced  prior  to  May  2d, 
1918,  at  the  actual  value  of  the  commodity. 

Through  the  cooperation  of  the  U.  S.  Bureau  of  Markets  and 
Cotton  and  Cotton  Products  Section  of  the  War  Industries  Board, 
three  samples  of  linters  have  been  selected  representing  types  of 
linters  on  which  prices  have  been  suggested  which  are  considered 
fair  and  equitable  Doth  to  owners  of  the  linters  and  the  Government. 

The  Du  Pont  American  Industries  Co.,  of  Wilmington,  Del.,  as  the 
purchasing  agency  for  the  Odnance  Department,  is  authorized  to  buy 
the  linters  as  follows: 

A  type  of  linters  designated  as  "  A  "  grade,  suggested  price 

10  cents  per  pound. 
A  type  of  linters  desiernated  as  "  B  "  grade,  suggested  price 

of  *  cents  per  poimd. 
A  type  of  linters  designated  as  "  C  *'  grade,  suggested  price  of 

sl  cents  per  pound. 
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All  prices  to  be  f .  o.  b.  points  of  location. 

It  is  suggested  that  by  agreement  between  the  inspector  acting  for 
the  purchasing  agency  of  the  Ordnance  Department,  and  the  owners 
of  the  linters,  purchase  can  be  made  on  the  basis  above  suggested,  but 
it  must  be  understood  that  the  prices  named  are  not  obligatory,  or  by 
authority  of  the  War  Industries  Board,  but  are,  in  the  opinion  of  the 
representatives  of  the  U.  S.  Bureau  oi  Markets  and  the  Cotton  and 
Cotton  Products  Section  of  the  War  Industries  Board  acting  as  a 
committee,  fair  and  just  prices  that  should  be  paid  for  these  selected 
grades. 

In  the  event  agreement  can  not  be  reached  between  the  inspector 
and  the  owner,  then  the  Ordnance  Department  may  exercise  its  right 
to  commandeer,  which  process  gives  the  owners  opportunity  to  estab- 
lish the  actual  value  of  their  commodity  in  each  instance. 

All  linters  below  the  grade  represented  by  type  "  C  "  shall  be  con- 
sidered munition  linters,  and  the  price  of  $4.67  per  hundred  pounds, 
f.  o.  b.  points  of  production  established  as  of  May  2d,  1918,  by  the 
Price  Fixing  Committee  of  the  War  Industries  Board,  shall  apply. 

There  shall  be  only  one  grade  (munition  type)  of  linters  manu- 
factured during  the  1918-19  season,  and  all  purchases  will  be  made 
by  the  Procurement  Division  of  the  U.  S.  Ordnance  Department. 
Yours,  very  truly, 

(Signed)  Geo.  B.  James, 

Chiefs  Cotton  and  Cotton  Products  Section^ 

War  Industries  Board, 

3.  It  appears  that  the  stocks  of  linters  w^hich  petitioners  owned 
had  been  bought  at  varying  prices  from  the  linter-producing  season 
of  1917-18,  and  that  commissions,  storage,  and  other  charges  had 
so  increased  their  cost  that  the  petitioners  were  unwilling  to  volun- 
tarily tender  their  linters  to  the  Government  at  the  prices  offered  in 
the  bulletin  of  July  10,  1918.  Thereupon  considerable  correspond- 
ence took  place  between  the  National  Association  of  Bedding  Manu- 
facturers, of  which  petitioners  were  members,  and  the  War  Indus- 
tries Board.  A  careful  examination  of  this  correspondence  dis- 
close that  it  amounted  primarily  to  a  protest  against  the  prices 
which  were  offered  by  the  Government-  in  the  bulletin  of  July  10, 
and  a  claim  that  the  linters  stocks  of  these  petitioners,  and  other 
l>edding  manufacturers,  should  be  taken  over  by  the  Government  at 
the  price  that  the  linters  had  cost  petitioners.  It  is  not  deemed 
necessary  to  set  out  this  correspondence. 

4.  Under  date  of  November  12,  1918,  the  War  Industries  Board 
sent  out  the  following  bulletin  to  petitioners  and  other  bedding 
manufacturers : 

War  Industries  Board, 
Cotton  and  Cotton  Linters  Section, 

Wa8hi7igto7i^  November  12^  1918- 
Bulletin  No.  11. 
To  ovners  and  users  of  mattress  lintei^s: 

1.  Effective  this  date  all  restrictions  relative  to  the  sale  and  use 
of  mattress  linters  that  were  promulgated  by  this  section  have  been 
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removed  and  you  are  free  to  use  or  sell  your  stocks  according  to  your 
own  wishes. 

2.  The  commandeering  of  mattress  linters  by  the  Ordnance  De- 
partment has  this  day  been  discontinued. 

3.  In  order  to  protect  any  owners  of  mattress  linters  who  may 
desire  to  dispose  of  their  holdings,  on  the  basis  set  out  in  the  cir- 
cular of  July  10th,  viz :  "A"  grade  at  10  cents,  "  B  "  grade  at  7 
cents,  and  "  C  "  grade  at  6 J  cents  per  pound  f .  o.  b.  point  of  pro- 
duction— ^the  Du  Pont  American  Industries  (Inc.),  as  purchasing 
agents  for  the  Ordnance  Department,  is  authorized  to  continue  buy- 
ing for  the  account  of  the  "  Government  Linter  Pool,*'  all  stocks 
that  are  voluntarily  offered  either  to  the  Wilmington,  Del.,  or  Mem- 
phis, Tenn.,  offices  prior  to  November  23d,  1918. 

4.  This  arrangement  in  no  way  applies  to  munition  linters  or  to 
cotton  seed  crushers  i)roducing  linters.  The  rules  and  regulations 
governing  the  production  and  sale  of  cotton  linters  as  relates  to  cot- 
ton oil  mills  and  issued  by  this  section,  effective  August  1st,  1918, 
are  still  in  full  force. 

Very  truly,  yours, 

(Signed)  Geo.  R.  James, 

Chief  Cotton  <&  Cotton  Products  Section^ 

War  Industries  Board. 

n.  FACTS  IN  RE  X7NITED  STATES  BEDDING  CO. 

5.  This  petitioner  claims  the  sum  of  $11,744.18  alleged  to  have 
resulted  from  holding  linters  to  be  commandeered.  This  claimant 
alleges  that  it  had  on  hand,  and  held  for  the  commandeering  process, 
700  bales  of  linters  which  had  been  purchased  from  the  linter-pro- 
duciug  season  of  1917-18,  and  that  they  represented  a  cost  of  7i 
cents  per  pound.  .  On  August  29,  1918,  the  Du  Pont  American  In- 
dustries (Inc.)  wrote  petitioner  a  letter  from  which  we  quote  as 
follows : 

"  I  have  your  letter  with  reference  to  your  linters. 

"  We  wrote  vou  in  due  time^  advising  that  we  were  ready  to  make 
inspection  and  handle  your  hnt  if  you  so  desired.  We  wrote  you 
on  this  subject  more  than  thirty  days  a^o.  We  make  no  attempt 
to  inspect  and  handle  unless  the  owner  desires  same." 

On  September  3, 1918,  Du  Pont  American  Industries  wrote  to  this 
petitioner : 

"  Since  writing  you  on  August  29th,  we  have  received  Mr.  W.  J. 
Stockton's  report  in  reference  to  his  calling  at  your  plant  to  make 
inspection  of  your  linters. 

'*^It  seems  that  Mr.  Stockton  examined  some  640  bales,  which 
averaged  about  our  C  grade,  that  is,  as  compared  with  ^he  types 
furnished  by  the  Bureau  of  Markets.  Mr.  Stockton  reported  that 
you  would  not  agree  to  his  tagging  up  the  linters  on  the  basis  of  our 
types  and  prices. 

"  It  is  evident  from  his  report  that  you  desire  to  hold  your  linters 
for  commandeering,  and  in  order  that  we  might  make  our  report 
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to  our  Wilmington  office  will  ask  that  you  confirm  this  by  letter 
promptly." 

Petitioner  responded  under  date  of  September  5,  as  follows : 

"We  have  your  favor  of  the  3d  inst.,  advising  us  that  the  640 
bales  of  linters  your  Mr.  Stockton  examined  in  our  plant,  would 
be  classed  under  your  grade  C,  on  which  you  specify  a  price  of  5^ 
cents. 

"  As  stated  to  your  representative,  we  are  only  too  glad  to  deliver 
these  linters  to  the  Government,  but  at  the  same  time,  we  would  not 
care  to  assume  a  loss  on  this  transaction.  This  material  nearly  all, 
approximately,  was  bought  at  a  price  of  6f  to  7  cents  per  pound, 
which  does  not  take  into  account  the  hauling,  storage,  and  ware- 
house expenses.  This  would  bring  up  the  price  to  about  7^  cents 
per  pound. 

"  We  believe,  therefore,  that  although  the  Government  needs  these 
linters,  they  would  be  willing  to  reimburse  us  the  actual  cost  of  the 
linters  to  us. 

6.  The  Du  Pont  company  acknowledged  this  letter  but  suggested 
that,  as  Mr.  Stockton's  report  was  casual,  a  further  inspection  might 
show  that  the  linters  were  of  a  higher  grade.  The  Du  Pont  company, 
on  September  10,  acknowledged  this  letter  and  wound  up  by  say- 
ing : 

"  We  understand  from  you  letter  though  that  even  with  this  in 
mind  you  intend  holding  for  commandeering  and  if  we  are  incorrect 
in  this  would  like  to  hear  from  you." 

On  September  25  the  Du  Pont  company  wrote  petitioner  asking 
the  amount  of  linters  on  hand  and  whether  or  not  petitioner  expected 
to  turn  them  over  to  the  Du  Pont  company  for  account  of  the  Gov- 
ernment : 

"  in  order  that  we  may  know  how  to  act  in  the  event  of  our  being 
requested  by  the  Medical  Department  to  make  allocation  for  linters 
to  you." 

On  September  28,  petitioner  wrote  Mr.  Sherburne  Prescott,  as- 
sistant chief.  Cotton  and  Cotton  Linters  Section,  War  Industries 
Board,  Washington,  D.  C,  as  follows : 

"Replying  to  your  favor  of  Sept.  25th  we  wish  to  advise  you 
that  we  have  between  600  and  700  bales  of  linters  in  our  warehouse. 
Our  present  cost  of  these  linters  is  approximately  8  cents  per  pound 
at  the  warehouse. 

"  If  these  linters  are  to  be  loaded  on  cars,  for  shipment,  it  will 
be  necessa^  for  us  to  figure  cartage  charges  lor  same  as  we  have  no 
siding  and  the  loading  necessitates  a  haufing. 

"We  have  not  made  a  complete  survey  of  our  linters  and  for 
this  reason  are  unable  to  give  the  exact  amount.  We  are  ready  to 
turn  our  linters  over  to  the  Government  through  the  Du  Pont  Amer- 
ican Industries  (Inc.),  on  this  basis,  at  any  time." 
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To  this  letter  Mr.  Prescott  responded  on  September  30,  in  a  letter 
from  which  we  quote  as  follows : 

'*  We  wish  to  advise  you  that  the  prices  offered  by  the  Government 
agent,  Du  Pont  American  Industries  (Inc.),  were  arrived  at  after 
careful  consideration  of  all  matters  involved  and  are  considered 
fair  both  to  the  owners  and  to  the  Government.  We  regret  that  we 
can  not  alter  the  rules  to  suit  your  particular  case  and  consequently 
must  ask  you  to  either  turn  over  your  linters  to  the  Du  Pont  Ameri- 
can Industries  (Inc.),  at  the  prices  suggested,  in  which  event  you 
will  cooperate  with  us,  or,  hold  your  linters  to  be  commandeered  by 
the  Government  at  which  time  you  will  be  given  the  opportunity  to 
establish  their  value  before  the  Board  of  Appraisers  of  the  Office  of 
the  Chief  of  the  United  States  Army. 

"  We  would  thank  you  to  advise  us  immediately  what  you  intend 
to  do." 

To  this  letter  petitioner  responded  on  October  4  as  follows : 

**  We  have  your  favor  of  Sept.  30th  with  reference  to  our  linters. 
As  mentioned  in  our  previous  communications,  we  feel  confident  that 
the  Government  does  not  expect  us  to  assume  such  an  extensive  loss 
as  the  transaction  as  outlined  by  the  Du  Pont  American  Industries 
would  involve. 

"  Therefore,  our  decision  in  the  matter  is,  to  hold  our  linters  until 
the  Government  commandeers  our  stock.  We  are  of  the  opinion 
that  the  Board  of  Appraisers,  mentioned  by  you,  will  at  that  time 
establish  a  value  on  our  linters  that  will  avoid  a  loss  to  us  and  at 
the  same  time  be  a  justifiable  arrangement  for  all  parties  concerned." 

Subsequent  to  the  above  correspondence  it  appears  that  one  of  the 
inspectors  of  the  Du  Pont  American  Industries  visited  petitioner's 
plant  and  made  inspections  of  the  linters,  presumably  for  the  pur- 
pose of  enabling  the  War  Industries  to  allocate  to  petitioner  certain 
of  this  stock  of  linters  in  the  manufacture  of  mattresses  for  Gov- 
ernment purposes.  This  matter  has  nothing  to  do  with  the  claim 
here  presented.  There  was  no  commandeering  process,  and  the  peti- 
tioner held  and  used  all  of  its  linters  in  its  manufacturing  business. 

III.  FACTS  IN  RE  ADVANCE  BEDDING  00. 

7.  T^^is  claim  is  for  $1,129.23,  alleged  to  be  the  loss  sustained  by 
virtue  of  holding  the  linters  to  be  commandeered.  This  petitioner 
claims  to  have  had  on  hand  117  bales  of  cotton  linters  which  were 
held  from  May  27, 1918  until  the  armistice,  which  petitioner  declined 
or  refused  to  sell  to  the  Government  at  the  prices  offered  in  the  bul- 
letin of  July  10,  1918.  No  correspondence  between  the  petitioner  or 
any  Government  agent  touching  any  negotiations  between  the  peti- 
tioner and  the  Government  for  the  sale  of  these  linters  has  been 
introduced,  and  petitioner  apparently  relies  entirely  upon  the  bul- 
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letins  of  the  War  Industries  Board  as  a  basis  for  relief.    Petitioner's 
linters  were  never  commandeered. 

r\'.  TACTS  IN  RE  I>E  WrTT-SEITZ  CO. 

8.  This  claim  is  for  $1,003.84  for  damages  alleged  to  have  been 
suffered  by  virtue  of  holding  for  the  commandeering  process  75 
bales  of  cotton  linters  which,  it  is  alleged,  cost  the  claimant  6|  cents 
per  pound.  It  appears  that  one  of  the  inspectors  of  the  Du  Pont 
American  Industries  (Inc.),  on  the  20th  of  September,  1918,  in- 
spected petitioner's  linters  and  classified  25  bales  thereof  as  grade  C, 
at  5^  cents  per  pound,  and  60  bales  as  munitions  grade,  at  $0.0467 
per  poundf  and  that  petitioner  was  not  willing  to  dispose  of  its  stock 
of  linters  at  this  price  and  held  the  same  to  be  commandeered.  These 
linters  were  not  commandeered.  Petitioner  wrote  the  Du  Pont 
American  Industries  (Inc.)  an  undated  letter,  from  which  we  quote 
as  follows: 

"We  have  yours  of  the  25th,  wherein  you  inclose  Contract  No. 
2866,  covering  the  various  grades  of  lint  recently  inspected  by  Mr. 
Stockton,  together  with  shipping  instructions  for  twenty-five  bales 
C  grade  and  fifty  bales  munition  grade. 

"Before  signing  this  contract  we  have  decided  to  call  your  attention 
to  the  prices  on  both  the  twenty-five  bales  of  C  grade  linters  at  5^ 
cents  and  the  50  bales  of  munition  grade  linters  at  4.67,  which 
are  considerably  less  than  the  prices  at  which  we  purchased  the  same. 
The  linters  which  your  Mr.  Stockton  has  inspected  and  designated 
as  C  and  munitions  grades  cost  us  6f  cents  i,  o.  b.  Superior,  Wis. 
We  are  now  asked  by  this  contract  to  sell  them  to  the  Government  for 
5^  cents  and  4.67  cents  per  pound.  These  linters  were  purchased  by 
us  in  October,  1917,  for  6f  cents  per  pound  as  above  stated.  The  dif- 
ference in  the  actual  cost  of  these  linters  to  us  and  the  amount  we  are 
now  asked  under  this  contract  to  sell  them  to  the  Government  at  is 
$676.25. 

"We  want  to  fill  all  our  obligations  to  the  Government,  but  we 
do  not  understand  that  it  requires  us  to  sell  our  merchandise  to  it 
for  less  than  the  merchandise  cost  us. 

"  We  are  therefore  holding  this  contract  until  we  hear  further 
from  you  and  also  in  the  hope  that  this  being  brought  to  your  at- 
tention that  you  see  to  it  that  the  prices  on  these  linters  are  raised 
so  that  we  will  not  be  called  upon  to  sustain  a  loss  in  executing  this 
contract." 

On  October  5  the  Du  Pont  Company  acknowledged  receipt  of  this 
letter  and  said : 

"  There  is  no  way  in  which  we  could  raise  these  prices  or  change 
our  grading  on  this  material,  as  we  are  working  strictly  in  accordance 
with  instructions  furnished  us  by  the  War  Industries  Soard  and  have 
no  authority  to  vary  from  these  instructions.  It  is  to  be  regretted 
that  the  material  has  cost  you  more  than  our  prices,  but  under  the 
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circumstances  we  are  powerless  to  help  you  in  any  way.  Of  course, 
you  are  not  compelled  to  accept  these  prices,  but  can  hold  the  linters 
for  commandeenng  by  the  Government  if  you  desire  to  do  so.  We 
have  no  idea  when  this  conmiandeering  process  will  commence  nor 
what  prices  the  Government  will  pay  you  when  the  linters  are  finally 
commandeered;  this  is  a  matter  that  will  doubtless  be  worked  out 
by  that  time,  however,  please  advise  us  just  as  early  as  possible  your 
decision  in  this  matter  so  that  we  may  report  to  our  Wilmington 
office." 

On  October  7  petitioner  wrote  the  Du  Pont  company  as  follows: 

"  Under  the  conditions  outlined  in  yours  of  the  5th  we  have  decided 
to  let  the  Government  commandeer  the  '  C '  grade  and  '  munition ' 
linters  and  pay  us  for  them  on  the  price  made  at  that  time,  as  we  do 
not  feel  that  we  should  ship  these  to  you  at  this  time  for  less  than 
their  actual  cost  to  us." 

On  November  4  petitioner  wrote  to  the  Du  Pont  company  calling 
attention  to  the  fact  that  if  they  sold  at  the  prices  quoted  they  would 
lose  about  $600,  but  that: 

"  if  we  are  to  hold  indefinitely  we  stand  to  lose  even  a  greater  loss. 
Can  not  we  make  this  up  and  sell  it  to  our  trade  in  the  usual  course?" 

In  that  letter  petitioner  also  says : 

"  There  has  been  nothing  to  indicate  that  the  Government  intended 
commandeering  them.  In  the  meantime,  of  course,  our  money  is  tied 
up  and  the  merchandise  is  getting  less  valuable.  Will  you,  therefore, 
be  good  enough  to  advise  us  at  your  earliest  convenience,  if  we  are 
permitted  to  dispose  of  this  merchandise  in  the  usual  course,  as  if 
we  are,  we  desire  to  dispose  of  it  immediately  so  as  to  prevent  our 
sustaining  this  loss." 

The  Du  Pont  company  wrote  the  petitioner  under  date  of  Novem- 
ber 13,  in  response  to  the  inquiry  as  to  when  the  linters  would  be 
commandeered^  in  part  as  follows : 

"  We  had  some  intimation  recently  that  the  Government  was  ready 
now  to  begin  on  this  work,  but  as  yet  we  are  unable  to  give  you  any 
definite  advice.  We  can  only  repeat  our  instructions  that  this  lint  be 
held  until  the  Government  is  ready  to  begin  on  this  work." 

DECISION. 

1.  There  are  two  possible  theories  upon  which  the  petitioners  rely 
for  recovery  in  these  cases,  although  no  definite  theories  have  been 
presented  by  any  paper  or  statement  in  the  cases.    These  theories  are : 

{a)  That  the  linters  stocks  were  held  until  November  12,  1918, 
under  orders  from  the  War  Industries  Board,  and  that  in  pursuance 
of  such  holding  under  orders,  there  arose  an  obligation  on  the  part 
of  the  Government  to  pay  the  storage  charges  and  depreciation  occa- 
sioned  by  such  holding;  and 

{b)  That  the  requests  of  the  War  Industries  Board  to  hold  these 
linters  stocks  until  they  should  be  commandeered,  which  was  assented 
to  by  the  owners  of  the  stocks,  constitutes  an  obligation  upon  the 
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Sart  of  the  Government  to  make  reimbursement  for  the  resulting 
amages. 

2.  We  have  examined  the  conduct  of  the  War  Industries  Board 
as  disclosed  in  the  bulletins  issued  and  as  shown  in  the  testimony, 
and  we  are  compelled  to  conclude  that  by  no  possible  construction 
can  it  be  said  that  the  War  Industries  Board  ever  gave  any  orders  to 
hold  these  linters  stocks  for  commandeering.  The  bulletin  of  May 
27  was  a  statement  of  the  linter  situation,  and  of  the  Government's 
needs,  or  expected  needs,  with  an  appeal  to  those  manufacturing  and 
owning  cotton  linters  to  assist  the  Government  in  its  munitions  pro- 
gram, and  with  a  suggestion  that  if  occasion  arose,  and  the  Govern- 
ment needed  them  in  its  program,  and  sufficient  linters  could  not  be 
secured  by  voluntary  sale,  the  Government  might  have  to  resort 
to  the  process  of  commandeering.  This  bulletin  expressly  stated  that 
it  was  the  purpose  of  the'  War  Industries  Board — 

"  To  help  out  the  mattress  and  other  manufacturers  using  cotton 
linters  in  rounding  out  their  business  and  completing  existing  con- 
tracts for  finished  products." 

The  bulletin  of  July  10  further  expressed  the  need  of  the  Govern- 
ment for  linters,  and  clearly  distinguished  between  the  low  grades 
of  linters  to  be  used  for  munition  purposes  and  the  higher  grades 
that  were  to  be  used  for  the  manufacture  of  mattresses  and  comforts 
and  other  war  necessities.  That  bulletin  contained  an  offer  to  pur- 
chase all  linters  stocks  at  prices  which  had  been  arrived  at  after  a 
survey  and  consideration  of  the  entire  situation,  which  prices  were 
believed  by  the  War  Industries  Board  to  be  fair  and  just.  This  bul- 
letin^ however,  expressly  stated  that  these  prices  were  mere  sugges- 
tions, and  that  owners  of  linters'  stocks  were  at  liberty  to  sell  at  the. 
prices  offered  or  not,  as  they  saw  fit.  It  did  not  say  that  the  Govern- 
ment would  commandeer  linters  that  were  not  voluntarily  tendered, 
but  expressly  said  that  if  linters  were  not  voluntarily  tendered  at 
the  prices  offered — 

"  the  Ordnance  Department  may  exercise  its  right  to  commandeer." 

It  is  impossible  to  construe  anything  contained  in  either  of  these 
bulletins  as  an  order  or  a  direction  to  hold  the  linters  stocks  until 
they  should  be  commandeered.  Nor  can  it  be  said  that  there  was 
any  assurance  ever  given  that  any  linters  stocks  would  be  com- 
mandeered. Obviously  whether  the  linters  would  be  commandeered 
or  not  depended  upon  many  considerations,  which  were  known  not 
only  to  the  War  Industries  Board  but  to  the  owners  of  cotton-linters 
stocks  as  well.  If  sufficient  stocks  of  linters  were  voluntarily 
tendered  there  would  be  no  necessity  for  resorting  to  the  com- 
mandeering process.  It  is  very  plain  that  the  purpose  of  the  War 
Industries  Board  was  to  induce  the  owners  of  cotton-linters  stocks 
to  voluntarily  tender  them  so  as  to  avoid  the  commandeering  process. 
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It  is  also  very  plain  that  if  the  need  for  linters  ceased,  as  it  did 
cease  at  the  signing  of  the  armistice  and  the  termination  of  the  war, 
the  commandeering  process  would  not  be  resorted  to.  The  com- 
mandeering process  was  a  last  resort  to  which  the  Government  had  a 
right  to  fall  back  in  case  of  necessity.  The  mere  ^tement  by  the 
War  Industries  Board  that  the  Ordnance  Department  might,  in  the 
last  extremity,  be  compelled  to  resort  to  the  commandeering  process 
can  not  be  considered  in  any  sense  as  an  order  or  a  direction  to  liold 
the  linters  stocks  until  they  might  be  commandeered,  because  the 
petitioners  knew,  or  are  presumed  to  have  known,  that  the  National 
Defense  Act  authorized  the  Ordnance  Department  to  take  them  in- 
voluntarily if  they  were  not  voluntarily  tendered,  and  the  existence 
of  the  National  Defense  Act  itself  was  as  much  notice  to  petitioners 
as  the  suggestions  that  emanated  from  the  War  Industries  Board. 

3.  Did  the  War  Industries  Board  request  that  these  linters  stocks 
be  held,  and  was  that  request  assented  to  in  such  manner  as  to  create 
a  binding  obligation  upon  the  part  of  the  Government  ?  We  think 
not.  Let  us  analyze  for  a  moment  the  conduct  of  the  War  Indus- 
tries Board  as  embodying,  or  intending  to  embody,  any  request  to 
the  owners  of  the  cotton-linters  stocks.  The  bulletin  of  May  27  ex- 
pressly stated  that  it  purposes  to  help  out  the  mattress  and  other 
manufacturers  using  cotton  linters  in  completing  existing  contracts. 
That  bulletin,  as  well  as  the  bulletin  of  July  10,  expressly  stated  also 
that  if  petitioners  were  not  willing  to  voluntarily  sell  at  the  prices 
offered  they  might  hold  them  for  the  commandeering  process,  if  the 
Government  decided  to  commandeer  them.  It  is  in  evidence,  how- 
ever, that  petitioners  were  requested — and  Mr.  James  expressly  said 
in  his  testimony  that  they  were  requested  and  not  ordered — not  to 
take  on  any  new  orders  for  products  that  would  possibly  use  up  these 
stocks  of  linters  in  the  production  of  nonessential  commodities. 
From  this  analysis  of  the  action  of  the  War  Industries  Board  we 
conclude  as  follows : 

(a)  That  petitioners  were  offered  what  the  War  Industries  Board 
regarded  as  a  fair  price  for  their  linters  stocks; 

(b)  That  if  petitioners  were  not  willing  to  sell  at  these  prices, 
which  were  expressly  stated  not  to  be  obligatory,  they  might  hold 
for  the  commandeering  process,  if  that  process  should  be  found 
necessary ; 

(c)  That  if  they  did  not  sell  at  the  prices  offered  they  were  ex- 
pected to  use  their  stocks  in  completing  then  existing  orders ;  and 

(d)  That  if  they  would  not  sell  at  the  prices  offered  and  did  not 
desire  to  hold  for  the  commandeering  process,  they  were  requested  not 
to  consume  the  cotton-linters  stocks  in  the  manufacture  of  nonessen- 
tial products. 
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This  latter  request,  after  a  final  analysis  of  the  acts  and  conduct  of 
the  War  Industries  Board,  is  the  only  request  that  was  made  upon 
petitioners.  Did  this  request,  under  the  circumstances  of  these  cases, 
amount  to  an  obligation  upon  the  part  of  the  Government  to  make 
reimbursement^for  the  loss  sustained  in  these  cases?  We  think  not. 
Mr.  James  expressly  states  that  this  request  was  a  mere  appeal  to 
the  patriotic  sense  of  the  owners  of  cotton-linters  stocks ;  that  it  was 
not  an  order  and  not  intended  to  be  an  order.  There  were  only  two 
legal  ways  by  which  the  Government  could  gain  possession  of  these 
linters ;  one  was  by  voluntary  purchase  and  sale,  the  other  by  a  resort 
to  the  commandeering  process.  We  must  presimie  that  petitioners 
understood  this.  In  making  this  statement,  however,  we  are  not 
unmindful  of  the  fact  that  it  is  clearly  shown  that  there  was  a 
tendency  upon  the  part  of  these  petitioners  to  regard  every  request 
made  by  the  War  Industries  Board  as  an  order.  Frankly,  if  is  not 
an  easy  matter  in  many  cases  to  draw  a  definite  line  of  demarkation 
between  requests  on  the  part  of  the  Government  which,  coupled  with 
an  assent,  form  legal  and  binding  commercial  obligations,  and  those 
which  call  merely  for  that  intangible  assistance  and  cooperation 
which  every  citizen  owes  its  Government  in  the  time  of  great  need 
and  difficulty,  and  which  do  not  rise  to  the  dignity,  or,  perhaps,  more 
properly  speaking,  do  not  sink  to  the  level  of  mere  commercial  trans- 
actions which  are  capable  of  being  assessed  by  any  commonly  ac- 
cepted and  understood  legal  definition,  or  measured  in  dollars  and 
cents.  We  assume  that  petitioners  did  hold  their  linter  stocks  await- 
ing the  commandeering  process,  and  did  decline  to  use  them  in  the 
manufacture  of  nonessential  commodities  at  the  request  of  the  War 
Industries  Board. 

It  i3  impossible  to  determine  with  accuracy  the  motives  that 
prompted  petitioners  to  so  conduct  themselves  in  these  cases.  There 
was,  first  of  all,  undoubtedly,  a  mistaken  notion  as  to  the  authority 
of  the  War  Industries  Board;  there  was  perhaps  a  fear  of  public 
sentiment  if  petitioners  failed  or  declined  to  fall  into  the  ways  and 
policies  of  the  War  Industries  Board  in  its  munitions  program; 
there  was  perhaps  no  market  in  which  the  linters  could  be  sold  or 
used;  but  we  believe  that  petitioners  to  the  extent  that  they  fell  in 
line  with  the  Government's  program,  were  actuated  primarily  by 
that  sense  of  duty  which  every  citizen  owes  to  his  Government  in 
a  time  of  great  distress,  uncoupled  with  any  notion  of  legal  liability 
on  the  part  of  either  party.  Along  with  these  motives,  however, 
was  the  added  fact,  as  shown  by  the  correspondence  that  took  place 
between  the  National  Association  of  Bedding  Manufacturers  and 
the  War  Service  Committee  on  the  one  hand  and  the  War  In- 
dustries Board  on  the  other,  that  petitioners  were  haggling  for  a 
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higher  price  than  that  offered  in.  the  bulletin  of  July  10,  based  upon 
the  belief  that  it  was  the  duty  of  the  Government  to  pay  for  the 
linters  what  the  linters  had  cost  petitioners.  In  this  respect  peti- 
tioners and  the  Government  were  dealing  at  arms  length,  and  pe- 
titioners deliberately  and  voluntarily  chose  rather  to  await  the 
commandeering  process,  at  which  time  they  hoped  to  be  able  to  se- 
cure a  better  price.  Considering  these  circumstances,  it  is  impossible 
to  say  that  the  petitioners  assented  to  any  request  of  the  War  In- 
dustries Board  to  hold  these  linters  for  commandeering,  or  any 
request  not  to  use  them  in  the  manufacture  of  nonessential  commodi- 
ties, in  such  manner  as  to  bind  the  Government  in  any  legal  way. 
There  was  a  patriotic  appeal  on  one  hand  and  a  mingled  patriotic 
response  and  dickering  for  higher  prices  on  the  other.  Out  of  these 
considerations  there  arose  no  such  express  or  implied  meeting  of  the 
minds  as  to  create  an  obligation  known  or  definable  by  any  principles 
of  the  law. 

4.  For  the  reasons  above  stated,  all  relief  asked  for  in  these  cases 
must  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board,  and  a  copy 
of  this  decision  furnished  the  Claims  Board,  Ordnance  Department. 
for  its  information. 

Col.  Delafield  and  Maj.  Farr  concurring. 


Case  No.  1733. 

In  re  CLAIH  OF  HAMILTON  TEADINO  CO.   (INC.). 

1.  FACILITIES. — Where  a  new  plant  was  purchased  by  a  Government  con- 

tractor not  upon  the  suggestion  or  request  of  a  Government  official  but 
acting  upon  the  contractor's  own  Judgment,  the  contractor  is  not  en- 
titled to  be  paid  therefor  under  the  act  of  Karch  2,  1919. 

2.  RELEASE. — Where  claimant  had  a  contract  for  the  manufacture  of  white 

duck  material,  furnished  by  the  Government,  into  white  duck  clothing, 
and  furnished  the  bond  required  by  the  contract,  and  the  Government 
never  furnished  the  material  but  at  claimant's  request  returned  the 
bond  in  a  letter  stating  that  the  contract  was  cancelled  l)y  mutual  con- 
sent on  the  understanding  that  the  Government  was  released  from  any 
claim  thereunder,  and  claimant  had  the  bond  cancelled,  claimant  is 
barred  from  presenting  a  claim  for  maintenance  of  its  plant  under  the 
contract. 
8.  CLADf  AND  DECISION. — Claim  under  the  act  of  Karch  2,  1919,  based  upon 
an  informally  executed  contract  for  white  duck  clothing  and  also  upon, 
an  alleged  implied  agreement  for  facilities.  Held,  claimant  is  not  en- 
titled to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  was  erroneously  filed  as  a  Class  A  claim  under  Purchase,  Stor- 
age and  Traffic  Division  Supply  Circular  No.  17, 1919,  for  $3,302.58, 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

2.  The  claimant  during  the  month  of  July,  1918,  was  working  on 
a  contract,  No.  1440  NMC,  for  the  manufacture  of  100,000  mosquito 
bars,  the  contract  having  been  awarded  it  on  March  26, 1918. 

3.  On  July  30,  1918,  claimant  purchased  a  fully  equipped  plant 
and  the  work  upon  the  contract  of  March  26  was  transferred  from  its 
original  plant  to  the  plant  purchased  on  July  30, 1918. 

4.  After  the  purchase  of  this  plant,  and  while  they  were  still  work- 
ing on  the  contract  for  the  mosquito  bars,  they  were  requested  by  the 
Light  Goods  Section,  Manufacturing  Branch,  Clothing  and  Equi- 
page Division,  to  reduce  this  contract  from  100,000  mosquito  bars  to 
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85,000.  This  they  agreed  to,  and  a  supplemental  contract  was  drawn 
and  entered  into  whereby  the  original  mosquito-bar  contract  was  re- 
duced from  100,000  to  86,000  mosquito  bars. 

5.  Thereafter,  in  September,  1918,  claimant  company  bid  upon  cer- 
tain white  duck  suits,  and  on  September  23,  1918,  their  bid  was  ac- 
cepted, and  on  October  28,  1918,  contract  No.  7645-N  was  submitted 
to  claimant  and  signed  by  it.  It  was,  however,  never  signed  by  the 
Government. 

6.  Under  the  provisions  of  this  contract  of  October  28,  1918,  No. 
7545-N,  the  Government  was  to  furnish  the  white  duck  material  for 
the  suits  to  be  manufactured  by  claimant.  The  contract  called  for  the 
manufacture  of  86,400  articles  at  40  cents  per  garment. 

7.  No  goods  were  ever  delivered  to  claimant  for  the  manufacture 
of  any  garments  under  this  latter  contract. 

8.  On  January  30,  1919,  claimant  received  a  letter  formally  can- 
celling the  contract  No.  7545-N,  on  the  distinct  understanding  of  the 
Government  office  that  claimant  consented  to  the  cancellation  of  the 
contract  in  its  entirety,  releasing  the  Government  from  any  com- 
pensation due  thereunder. 

9.  The  cancellation  agreement  is  as  follows: 

"  1.  In  compliance  with  verbal  request  of  Mr.  Rudolph  New- 
burger,  treasurer  and  general  manager  of  your  corporation,  of  even 
Jate,  there  are  returned  herewith  two  copies  of  bond  under  contract 
7545-N,  dated  October  28,  1918,  covering  the  manufacture  of  ap- 
proximately 86,400  white  duck  coats  and  trousers,  and  it  is  the  under- 
standing ox  this  office  that  vou  consent  to  the  cancellation  of  this  con- 
tract in  its  entirety,  releasing  the  Government  from  any  compensa- 
tion due  you  thereunder. 

"  2.  The  two  copies  of  bond  are  returned  in  order  that  you  may 
realize  the  amount  of  premium  paid  on  same,  and  insofar  as  this  office 
Is  concerned,  this  contract  is  considered  canceled." 

10.  Claimant  accepted  the  bond  returned  with  the  cancellation  con- 
tract and  had  it  cancelled,  and  now  files  its  claim  for  the  new  plant 
purchased  and  for  expenses  for  maintaining  the  plant  between  No- 
vember 1, 1918,  and  January  30,  1919. 

DECISION. 

1.  The  evidence  discloses  that  the  new  plant  for  which  claimant 
asks  reimbursement  was  not  purchased  upon  the  suggestion  or  request 
of  any  Government  official  whatsoever,  but  was  purchased  solely  upon 
the  business  judgment  of  claimant.  (Transcript  of  testimony,  pp.  16 
and  17.) 

2.  The  notice  of  cancellation,  supra,  discloses  the  fact  that  it  was 
given  to  claimant  upon  its  own  request  and  with  the  distinct  under- 
standing that  the  Government  was  released  from  all  claims  by  reason 
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of  the  giving  of  the  cancellation.  This  cancellation  was  accepted 
by  the  claimant  and  its  bond  cancelled,  and  was  accepted  at  that 
time  by  the  claimant  as  a  cancellation  of  all  its  constructural  relations 
with  the  United  States  Government  and  as  a  release  of  all  its 
claims. 

3.  This  Board  is  therefore  of  the  opinion  that  as  no  expenditures 
were  made  for  increased  facilities,  i.  e.,  the  plant  bought  by  claimant 
and  herein  claimed  for,  upon  the  faith  of  any  agreement  or  agree- 
ments with  the  Government  but  upon  the  business  judgment  of 
claimant  alone,  relief  on  that  item  must  be  denied.  As  to  the  items 
claimed  for  herein  for  the  expenses  for  maintaining  the  factory 
during  the  period  between  November  1, 1918,  and  January  30, 1919, 
the  claimant  accepted  the  cancellation  notice  of  January  30,  1919, 
expressly  releasing  the  Government  from  all  claims,  and  entered 
into  contract  for  the  release  of  the  amounts  herein  claimed  for. 

4.  For  the  foregoing  reasons,  the  relief  asked  by  claimant  must 
be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 


Case  No.  2218. 

In  re  CLAHC  OF  NEWKAEX  OEAIN  GOXPANY   (INC.). 

1.  aCPLIED  AOEEEKENT. — Where  the  Oovemment  oommandeers  beans, 
which  are  stored  in  a  warehonse,  and  advises  the  warehouse  company 
that  the  beans  are  the  property  of  the  Oovernment,  and  the  beans  are 
thereafter  left  in  the  possession  of  the  warehouse  company,  there  is  an 
implied  contract  on  the  part  of  the  Oovemment  to  pay  storage  charges. 

9.  SAME. — Under  the  olrcnmstances  stated  In  Syllabus  No.  1,  where  the«beans 
are  located  in  a  State  in  which  warehouse  charges  are  fixed  by  law, 
the  implied  contract  is  to  pay  the  legal  rate  of  storage  charges. 

Z.  VILLSQ  OF  CLAHL — Where  the  claim  for  storage  charges  on  beans  is 
presented  to  the  depot  quartermaster  in  the  zone  where  the  beans  are 
stored  prior  to  June  80,  1919,  this  is  a  suAcient  presentation  within  the 
meaning  of  the  act  of  Xarch  2,  1919,  to  give  this  Board  Jurisdiction  of 
the  claim. 

4.  CLAHC  and  decision. — Claim  for  storage  charges  on  beans  under  the 
act  of  Xarch  8,  1919.  Held,  an  agreement  within  the  meaning  of  said 
act. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim,  and  the  claim  of  the  Southern  Pacific  Milling  Co., 
No.  150-C-2219,  were  referred  to  this  Board  by  the  Settlements  Divi- 
sion, Office  of  Director  of  Finance,  with  a  request  for  an  opinion  as 
to  whether  or  not  they  can  be  considered  as  Class  B  claims  under  the 
act  of  March  2, 1919. 

2.  They  had  been  previously  submitted  to  the  Board  of  Appraisers 
upon  the  assumption  that  said  board  had  jurisdiction  under  the  act 
of  August  10, 1917,  but  said  board  decided  to  the  contrary. 

3.  Four  hundred  and  eighty-three  sacks  of  white  beans  stored  with 
the  Imperial  Grain  &  Warehouse  Co.,  Wilmington,  Calif.,  a  subsi- 
diary to  the  claimant,  were  commandeered  by  the  United  States,  and 
on  or  about  March  1,  1918,  Maj.  H.  K.  Weidenfeld,  of  the  Quarter- 
master Corps,  advised  the  claimant  and  the  Imperial  Grain  &  Ware- 
house Co.  that  said  beans  had  been  commandeered  and  belonged  to 
the  United  States.  "Settlement  for  the  current  season's  storage 
charges  appears  to  have  been  made  by  the  owners  or  in  connection 
with  the  proceedings  to  commandeer. 

4.  The  beans  remained  in  the  possession  of  the  warehouse  company 
until  further  storage  charges  had  accrued.  On  November  13,  1918, 
Maj.  Weidenfeld  instructed  the  Imperial  Grain  &  Warehouse  Co.  to 
ship  these  beans,  and  this  was  done. 
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5.  Thereafter  a  purchase  order  was  issued  by  Maj.  Weidenfeld  to 
the  claimant  covering  said  storage  charges  of  $48.13,  being  the 
storage  on  48,130  pounds  of  beans  at  $2  per  ton.  Payment  thereon 
was  refused  by  the  disbursing  officer. 

6.  Storage  charges  of  public  warehouses  in  California  are  fixed 
under  the  State  law,  requiring  that  they  be  filed  with  the  State  rail- 
road commission  for  approval,  and  when  approved  can  not  be 
changed  without  authority  of  the  commission. 

7.  A  bill  for  these  storage  charges  in  question  was  presented  to 
the  depot  quartermaster,  Fort  Mason,  San  Francisco,  on  or  about 
November  27,  1918. 

DECISION. 

1.  The  notice  by  Maj.  Weidenfeld  to  the  warehouse  company  that 
the  beans  held  in  storage  were  Held  for  the  United  States,  and  the 
fact  that  they  were  left  in  storage  constituted  an  implied  contract 
on  the  part  of  the  United  States  to  pay  storage  charges  at  the  legal 
rate  in  California. 

2.  The  contract,  not  being  one  to  be  performed  within  60  days,  is 
required  by  section  6853-b,  United  States  Compiled  Statutes,  to  be 
entered  into  under  such  regulations  as  may  be  prescribed  by  the 
quartermaster  general.  The  regulations  of  the  quartermaster  gen- 
eral then  in  force  did  not  permit  the  making  of  contracts  in  this 
manner.  The  contract  for  the  payment  of  storage  by  the  United 
States  was  not,  therefore,  executed  according  to  law. 

3.  The  services  contracted  for,  which  consisted  in  keeping  the 
beans  in  storage,  were  duly  performed,  and  the  Government  had  the 
benefit  tliereof .  Notwithstanding  the  informality  of  the  contract, 
claimant  is,  accordingly,  entitled  to  compensation  on  a  quantum 
meruit  basis. 

4.  The  contract  not  having  been  executed  according  to  law,  is  cov- 
ered by  the  act  of  March  2, 1919,  and  may  be  adjusted,  paid,  or  dis- 
charged by  the  Secretary  of  War,  provided  the  claim  was  presented 
before  June  30,  1919. 

5.  The  presentation  of  a  bill  to  the  depot  quartermaster  prior  to 
June  30,  1919,  constituted  a  sufficient  presentation  of  the  claim,  and 
entitles  the  claimant  to  the  payment  of  the  amount  which  shall  be 
found  to  be  due  under  the  implied  contract. 

Disposrriox. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C,  to  the  Set- 
tlements Division,  Office  of  Director  of  Finance,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Price  concurring. 


Case  No.  2337. 

In  re  CLAUK  OF  BABNHABDT  BKOS.  ft  SPUfDLEB. 

1.  8ALES-^TITLE — ^LOSS  BY  FIBE. — Where  claimant  shipped  a  motor  of  a 
different  size  from  that  ordered  by  the  Government  and  the  motor  Is 
rejected,  the  title  remains  In  claimant;  and  If.  the  motor  Is  destroyed 
by  fire,  the  loss  falls  npon  the  claimant. 

8.  JUEISDICTION— ACTS  OF  GOVERNMENT  AGENTS  AFTEE  NOVEHBER 
11,  1918. — Where  a  motor  stored  In  a  Oovemment  warehouse  Is  de- 
stroyed by  fire  after  November  11,  1918,  no  claim  will  He  nnder  the  act 
of  March  2,  1919,  because  of  the  failure  by  Government  agents  to  ship 
the  motor  promptly  to  claimant. 

8.  JTTRISDICTION— TIME  OF  FILING  CLAIM.— This  Board  has  no  Jurisdiction 
of  a  claim  under  the  act  of  March  8,  1919,  where  the  claim  Is  not  pre- 
sented until  after  June  30,  1919. 

4.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  the  value 
of  a  motor  destroyed  by  fire.  Held,  claimant  Is  not  entitled  to  recover 
under  the  act  of  March  2,  1919. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  is  filed  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  for  $80.10,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ants and  the  United  States. 

2.  On  July  18,  1918,  the  depot  quartermaster  at  St.  Louis,  Mo., 
issued  purchase  order  No.  347  to  claimants,  Barnhart  Bros.  & 
Spindler,  for  a  number  of  articles  to  be  delivered  at  Fort  Leaven- 
worth, Kans,  among  others,  1  motor,  electric,  1^  horsepower,  direct, 
for  half  superroyal  14  by  22  Hartford  press,  at  $80.10. 

3.  On  or  about  the  same  day,  July  18,  1918,  claimants  shipped  the 
articles  called  for,  but  instead  of  shipping  a  1^  horsepower  motor 
they  shipped  a  1  horsepower  motor. 

4.  Through  certain  errors  and  delays,  the  responsibility  for  which 
is  not  fixed,  the  motor  did  not  arrive  at  Fort  Leavenworth  until 
some  time  in  the  latter  part  of  November,  1918. 

5.  On  December  1,  1918,  the  motor  was  inspected  by  Government 
officials  and  rejected  on  account  of  being  a  1-horsepower  motor  in- 
stead of  a  l|-horsepower  motor,  and  on  December  6,  1918,  claimants 
were  notified  by  the  Government  officers  at  Fort  Leavenworth,  Kans., 
of  the  rejection  of  said  motor. 
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6.  Upon  receipt  of  this  notice  of  rejection,  claimants  requested 
that  the  motor  be  returned  to  them  at  their  expense.  (Affidavit  of 
Fred  Cornell,  manager  of  claimant  company.) 

7.  On  January  18, 1919,  the  Zone  Supply  Officer  at  St.  Louis,  Mo.y 
notified  claimants  that  the  motor  would  be  returned  at  their  ex- 
pense. 

8.  On  January  29,  1919,  the  warehouse  at  Fort  Leavenworth^ 
Kans.,  wherein  the  motor  was  stored,  was  destroyed  by  fire,  with 
all  its  contents,  the  motor  included. 

9.  Claiipants  first  filed  their  claim  on  November  1, 1919. 

DECISION. 

1.  The  motor  for  which  claim  is  made  herein  was  shipped  to  the 
Government  on  or  about  July  18,  1918,  and  was  inspected  by  the 
Government.  Upon  such  inspection  it  was  rejected  on  December  1, 
1918,  and  claimants  were  notified  of  the  rejection,  and  they  then 
notified  the  Government  officials  to  return  the  motor  to  them  (claim-* 
ants)  at  their  own  expense. 

2.  By  claimants'  action  in  notifying  the  Government  to  return  the 
motor  to  them  at  their  own  expense,  the  title  to  the  motor  was  in 
claimants,  and  was  so  regarded  by  both  the  Government  and  the 
claimants. 

3.  By  the  terms  of  the  act  of  March  2,  1919,  it  is  necessary  that 
the  agreement  be  performed  in  whole  or  in  part,  or  expenditures 
made  upon  the  faith  thereof  by  claimants,  prior  to  November  12» 
1918.  In  the  instant  case,  if  any  claim  arose  against  the  Govern- 
ment, it  arose  by  reason  of  the  neglect  of  the  Government  officers  in 
not  reshipping  the  motor  to  claimants  on  their  instructions  some 
time  in  December,  1918,  and  this  claim  therefore  can  not  arise  under 
the  act  of  March  2, 1919. 

4.  The  act  of  March  2, 1919,  also  provides  as  follows : 

"  That  this  act  shall  not  authorize  pajnnent  to  be  made  of  any  claim 
not  presented  before  June  30, 1919." 

5.  As  the  claim  in  the  instant  case  was  not  presented  until  Novem- 
ber 1, 1919,  this  Board  on  that  ground  has  no  jurisdiction  to  entertain 
the  claim. 

6.  This  Board  is  of  the  opinion,  therefore,  that  relief  must  be 
denied. 

DISFOSinOK. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


Case  No.  762. 

In  re  CLAIM  OF  FBED  T.  LEY  A  CO.  (INC.). 

1.  CONSTRUCTION  OF  CONTRACT. — ^Where  an  employee  of  claimant  employed 
upon  work  pursuant  to  a  contract  with  the  Ooyernment  returns  to  his 
home,  and  the  contractor  pays  his  traveling  expenses,  such  expenses  are 
within  the  terms  of  the  contract,  which  provides  that  the  contractor 
shall  be  reimbursed  the  cost  of  transportation  of  its  employees  to  and 
from  the  work  contracted  for. 

8.  OLAHC  and  DECISION. — Claim  under  General  Order  103  for  traveling  ex- 
penses of  an  employee.    Held,  within  the  terms  of  the  contract. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   0¥    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  108, 
War  Department,  1919,  and  is  for  $895.86,  under  the  following  cir- 
cumstances : 

2.  The  claim  as  originally  presented  contained  a  large  number 
of  items  of  expense  incurred  under  the  contract.  All  of  the  items 
have  been  paid  or  withdrawn  except  the  item  for  traveling  expenses 
of  W.  S.  Wallace,  amounting  to  $74.26,  afterwards  reduced  by  claim- 
ant to  $47.79.  This  latter  item  of  $47.79  is  the  only  one  remainin^j 
for  disposition. 

3.  The  claim  for  $74.26,  traveling  expenses  of  W.  S.  Wallace,  was 
duly^  presented  in  the  course  of  business  by  the  claimant  to  the  Con- 
struction Division  for  allowance,  but  was  disallowed  by  the  con- 
struction officer,  Maj..  Eugene  Bradbury,  in  charge  of  the  tetryl 
plant  at  Senter,  Mich. 

4.  Article  II,  paragraph  E,  of  the  original  contract,  under  which 
this  claim  was  presented,  reads  as  follows: 

"The  contractor  shall  be  reimbursed  in  the  manner  hereinafter 
described  for  such  of  its  actual  net  expenditures  in  the  performance 
of  said  work  as  may  be  provided  or  ratified  by  the  contracting  officer, 
and  as  are  included  in  the  following  items : 

"  Transportation  to  and  from  the  work  of  the  necessary  field  force 
for  the  economical  and  successful  prosecution  of  the  work,  procuring 
labor,  and  expediting  production,  and  transportation  of  material  and 

equipment." 
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5.  At  the  hearing  Maj.  Bradbury  testified  substantially  as  foUowb: 

That  he  was  the  officer  in  charge  of  the  construction  of  the  tetryl 
plant  at  Senter,  Mich. ;  that  the  item  for  traveling  expenses  of  W.  S. 
Wallace  from  Senter,  Mich.,  to  Springfield,  Mass.,  as  originally  pre- 
sented by  the  contractor  for  allowance  was  $74.26 ;  that  he  disallowed 
this  claim  because  it  included  the  railroad  fare  of  said  W.  S.  Wal- 
lace by  a  circuitous  route ;  that  transportation  of  said  W.  S.  Wallace 
by  the  most  direct  route  between  center,  Mich.,  and  Springfield, 
Mass.,  is  an  allowable  expense,  and  that  he  approved  of  its  payment. 


DECISION. 

1.  From  the  foregoing  facts,  this  Board  is  of  the  opinion  that  the 
claimant  is  entitled  to  be  reimbursed  the  value  of  transportation 
for  W.  S.  Wallace  from  Senter,  Mich.,  to  Springfield,  Mass.,  by  the 
most  direct  route  between  said  points. 

niSIH)SITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Director  of  Purchase,  for  appropriate 
action  in  accordance  herewith. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


Case  No.  385. 

In  re  CLAIM  OF  SAVAGE  AKMS  COKPOBATION. 

1.  AUTHOBITY  TO  COKTKACT. — Where  an  officer  who  otherwise  mlgrht  have 
had  no  authority  to  enter  into  a  contract  binding:  upon  the  United 
States,  was  orally  instructed  by  the  Acting  Secretary  of  War  to  author- 
ize claimant  to  purchase  materials  for  the  manufacture  of  a  large  quan- 
tity of  machine  guns  in  advance  of  the  awarding  of  contracts  for  such 
guns,  which  instructions  were  orally  communicated  to  the  claimant  and 
acted  upon  by  it,  claimant  is  entitled  under  the  act  of  ICarch  2,  1919, 
to  reimbursement  for  loss  incurred  by  the  procurement  of  such  mate- 
rials. Any  lack  of  general  authority  on  the  part  of  the  officer  was 
cured  by  the  special  direction  griven  in  this  case  by  the  Acting  Secre- 
tary of  War. 

9.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
oral  instructions  by  a  Govemment  officer  to  procure  necessary  mate- 
rials to  manufacture  75,000  Lewis  machine  guns.  Held,  claimant  is 
entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  (1919)  for  $331,666.28  (less 
salvage)  on  an  oral  contract  alleged  to  have  been  made  between  the 
claimant  and  the  United  States. 

2.  In  the  early  part  of  1918,  the  claimant  having  been  engaged  for 
Home  months  in  the  manufacture  of  Lewis  machine  guns,  a  plan  was 
adopted  by  the  Ordnance  Department  which  contemplated  the  manu- 
facture of  these  guns  during  the  year  1919,  at  the  rate  of  8,000  per 
month. 

3.  Under  date  of  April  30, 1918,  a  formal  contract  was  entered  into 
between  the  claimant  and  ^he  Government  whereby  the  former  agreed 
to  extend  its  facilities  at  a  cost  not  to  exceed  $2,850,000,  which  the 
Qovemment  was  to  pay  so  that  the  claimant  might  work  its  produc- 
tion up  by  January  1,  1919,  to  8,000  guns  per  month,  and  maintain 
this  output  throughout  the  year. 

4.  The  Government  was  then  pressing  the  claimant  constantly  for 
increased  production,  the  Lewis  gun  being  thought  at  that  time  to 
be  the  only  one  capable  of  meeting  the  requirements  of  airplanes. 
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5.  A  production  officer,  Capt.  (then  Lieut.)  Ronald  C.  Hands,  was 
stationed  at  the  plant  of  the  claimant.  It  was  his  duty  to  prevent 
any  hold-up  of  production  from  labor  or  any  other  source,  and  to 
make  sure  that  the  claimant  had  the  proper  facilities  and  material. 
He  knew  of  this  contract,  and  knew  of  the  program  for  the  produc- 
tion of  8,000  guns  per  month.  He  was  almost  daily  in  conference 
with  the  superintendent  of  the  plant.  He  knew  that  the  mills  were 
pretty  much  filled  up,  and  that  there  was  much  embarrassment  by 
reason  of  the  situation,  and  his  instructions  were  to  get  ^'  more  guns 
and  more  guns."  He  knew  generally  of  the  quantities  of  material 
ordered  by  claimant  and  wanted  it  to  obtain  as  much  steel  as  possible 
for  its  requirements. 

6.  At  the  request  of  the  Production  Division  of  the  Rochester 
District  Ordnance  Office  he  reported  on  July  23,  1918,  the  steel  re- 
quirements for  1919  of  the  Savage  Arms  Corporation  on  the  basis 
of  100,000  Lewis  machine  guns,  including  one  set  of  box  and  base 
spares  each. 

7.  His  superior,  Lieut.  Col.  Hayden  Eames,  also  had  in  mind  the 
contract  for  facilities  which  w^ould  enable  claimant  to  produce  8,000 
guns  per  month  during  the  year  1919  and  was  willing  the  claimant 
should  buy  what  steel  it  wanted  up  to  the  limit  of  8,000  Lewis  guns 
per  month,  and  he  encouraged  claimant  to  get  the  steel  for  the  1919 
requirement. 

8.  He  was  influenced  by  the  further  consideration  that  such  steel 
as  could  be  interchanged  among  machine-gun  manufacturers  the 
Government  could  always  reallocate — that  is  to  say,  compel  the 
claimant  to  sell  to  some  one  else. 

9.  Lieut.  Col.  Bascom  Little  w^as  assigned  in  the  early  part  of 
1918  for  duty  in  the  office  of  the  Assistant  Secretary  of  War,  Mr. 
Crowell.  The  Secretary  of  War  being  then  in  France,  Mr.  Crowell 
was  Acting  Secretary  of  War.  Col.  Little  was  concerned  with  small 
arms,  which  term  includes  machine  guns. 

10.  On  the  2d  day  of  May,  1918,  there  was  a  conference,  at  which 
there  were  present  Mr.  Wright,  vice  president  of  the  Savage  Arms 
Corporation,  Mr.  Baker,  one  of  his  assistants.  Col.  McFarland,  and 
Col.  Little.  By  reason  of  the  state  of  appropriations  it  was  deemed 
undesirable  to  give  the  claimant  a  formal  contract  for  75,000  addi- 
tional guns,  but  the  claimant's  representatives  suggested — and  Col. 
Little  agreed  with  them — that  it  w^as  necessary  to  provide  for  the 
material  before  the  total  contract  was  entered  into,  and  Col.  Little 
advised  the  claimant  to  go  ahead  and  get  the  material. 

11.  Mr.  Wright  thereupon  wrote  a  letter  addressed  to  the  Secre- 
tary of  War,  dated  May  2, 1918.  It  referred  to  the  existing  contract 
with  the  Government  for  the  increase  of  claimant's  facilities  to  a 
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capacity  of  8,000  Lewis  guns  per  month  and  to  the  proposed  order 
for  75,000  guns,  and  contained  the  following  paragraphs : 

"  6.  We  are  informed  that  no  requirement  request  has  originated 
for  these  guns  from  the  General  Control  Bureau,  and  that  such  re- 
quirement can  be  issued  only  on  the  recommendation  of  the  Secretary 
of  War. 

"  7.  It  is  essential  that  we  place  orders  immediately  for  the  mate- 
rial for  these  75,000  guns,  as  well  as  make  all  necessary  arrangements 
for  an  increased  organization  to  produce  them  at  the  rate  of  8,000 
per  month,  commencing  January  1, 1919. 

"  8.  We  respectfully  request  that  the  proper  steps  be  taken  to  have 
us  authorized  to  make  full  provision  for  the  manufacture  of  these 
75,000  guns  pending  our  being  furnished  with  a  bona  fide  order." 

12.  Col.  Little  took  this  letter  to  the  Acting  Secretary  of  War,  and 
told  him  he  thought  the  statements  in  that  letter  were  true,  and  it  was 
the  proper  policy  for  the  Government  to  authorize  the  claimant  to 
go  ahead.  The  Acting  Secretary  of  War  told  Col.  Little  to  go  ahead. 
Mr.  Wright  was  sitting  just  outside  the  door  and  Col.  Little  returned 
and  told  him  to  go  ahead  and  get  to  work.  This  Mr.  Wright  agreed 
to  do.    Col.  Litlle  testified  (Record,  36) : 

"I  think  what  we  had  in  our  minds  was  that  we  should  take  what- 
ever steps  were  necessary,  either  in  contracts  or  raw  materials  or 
anything  else,  to  insure  the  production — the  continuous  production — 
of  the  maximum  number  of  guns  out  of  that  plant." 

13.  Col.  Little  testified  that  as  to  the  conversation  with  Mr.  Wright 
on  May  2, 1918,  it  would  be  a  correct  description  to  say  that 

"  The  Government  entered  into  a  contract  with  the  claimant  for  the 

f)rocurement  of  necessary  material  to  enable  it  to  manufacture  not 
ess  than  75,000  machine  guns." 

And  that  the  claimant  agreed  to  go  ahead  and  do  this. 

14.  Contracts  to  the  amount  of  45,000  guns  were  subsequently  given 
to  the  claimant,  and  the  claimant  purchased  material  sufficient  to 
manufacture  approximately  55,000  guns,  which  was  10,000  guns  in 
excess  of  the  amount  later  covered  under  formal  contracts. 

15.  Mr.  Wright  testified  that  the  material,  the  value  of  which  is 
the  subject  of  this  claim,  was  purchased  and  paid  for  by  the  claimant 
and  that  at  the  time  of  the  hearing  it  was  in  the  custody  of  a  Gov- 
ernment officer  at  Utica. 

16.  Contracts  calling  for  the  manufacture  of  45,000  guns  were  in 
large  part  suspended.  Claimant  has  been  reimbursed  for  such  of  the 
material  bought  on  the  faith  of  Col.  Little's  statement  to  Mr.  Wright 
us  was  applicable  to  these  two  suspended  contracts,  and  the  material 
for  which  the  present  claim  is  made  is  not  more  than  sufficient  for 
the  manufacture  of  approximately  10,000  guns. 

17.  Capt.  H.  B.  Johnson,  assistant  in  the  Small  Arms  Section, 
Procurement  Division,  testified  that  the  Production  Division  had  in- 
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formed  him  that  they  had,  with  the  proper  authority  of  the  As- 
sistant Secretary  of  War,  instructed  the  chiimant  to  prepare  itself 
and  procure  the  component  materials  to  enable  it  to  manufacture 
75^000  Lewis  machine  guns. 

DECISION. 

1.  The  authorit}'^  of  the  officers  of  the  Ordnance  Department  to 
make  contracts  is  fully  discussed  in  the  claim  of  the  Copper  Clad 
Steel  Co.,  Case  Xo.  355  of  the  decisions  of  this  Board.  It  is  there 
stated : 

"  The  Secretary  of  AVar  may,  verbally  or  otherwise,  direct  an  officer 
to  conduct  negotiations  and  make  a  contract  binding  upon  the  Gov- 
ernment in  a  particular  manner  which  imder  ordinary  circumstances 
would  be  beyond  the  scope  of  that  officer's  authority." 

2.  If  there  could  be  anv  doubt  about  Col.  Little's  general  authority 
to  make  the  contract  alleged  by  claimant,  the  doubt  would  be  re- 
solved by  the  undisputed  evidence  that  the  Acting  Secretary  of  War 
gave  his  direct  instruction  to  make  it. 

3.  The  evidence  shows  that  Col.  Little  did  on  May  2,  1918,  make 
an  oral  contract  for  the  (lovernment  with  the  claimant  for  the  pro- 
curement by  the  latter  of  the  material  for  not  less  than  75,000  Lewis 
machine  gims  to  be  manufactured  in  1919. 

4.  The  Government  having  previously  made  a  formal  contract 
whereby  it  had  agreed  to  pay  for  an  increase  of  claimant's  facilities 
sufficient  to  enable  it  to  produce  8,000  guns  per  month  during  1919, 
it  was  quite  the  obvious  requirement  of  good  business  to  see  that  the 
claimant  should  have  the  material  on  hand  with  which  to  produce 
the  guns. 

5.  When  the  chiimant's  purchases  of  the  necessary  material  were 
made  they  were  known  to  and  approved  by  the  officers  of  the  Gov- 
ernment whose  duty  it  was  to  supervise  such  purchases. 

6.  The  testimony  of  the  Government  officers,  the  documentary  evi- 
dence, and  the  circumstances  of  the  transaction  leave  no  room  for 
doubt  that  an  oral  agreement  was  made  as  stated.  The  claimant  is 
entitled  to  reimbursement  for  all  losses  occasioned  by  the  procure- 
ment of  material  in  accordance  with  the  terms  of  this  agreement. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Mr.  Williams  and  Mr.  Hamilton  concurring. 


Case  No.  738. 

In  re  CLAIM  OF  OLIVEK  IKON  A  STEEL  CO. 

1.  CLADC  AND  DECISION.^Claim  under  the  act  of  Marcli  2,  1919,  for  ex- 
pense incurred  in  preparing  for  the  manufacture  of  claw  bars.  Held, 
insufficient  evidence  of  an  asn^eement  within  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board : 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $882,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  Claimant  alleges  that  on  October  10, 1918,  it  was  directed  by  the 
General  Engineer  Depot  (now  the  M.  &  E.  M.  Section)  on  the  tele- 
phone to  make  720  claw  bars  according  to  the  claimant's  quotation  of 
October  7,  1918. 

3.  The  claimant  is  imable  to  state  who  gave  the  order  over  the 
telephone. 

4.  The  claimant  is  unable  to  state  whether  any  expenditures  were 
made  or  obligations  incurred  upon  the  faith  of  this  order  prior  to 
November  12, 1918,  and  fails  to  state  that  any  work  was  begun  on  the 
order  prior  to  November  12, 1918. 

5.  An  exhaustive  search  of  the  files  of  the  General  Engineer  Depot 
fails  to  disclose  any  evidence  tending  to  show  that  such  an  order 
was  ever  placed  by  telephone  or  otherwise. 

6.  The  claimant  stands  high  in  the  opinion  of  the  Corps  of  Engi- 
neers, who  had  dealings  with  the  claimant. 

DECISION. 

1.  The  act  of  March  2,  1919,  provides  that  the  Secretary  of  War 
may  adjust,  pay,  or  discharge  any  agreement,  express  or  implied, 
entered  into  in  good  faith  by  an  officer  or  agent  when  such  agreement 
has  been  performed  in  whole  or  in  part,  or  expenditures  have  been 
made  or  obligations  incurred  upon  the  faith  of  same  prior  to  Novem- 
ber 12,  1918.  In  the  instant  case,  there  is  no  evidence  of  any  such 
agreement  having  been  entered  into. 

2.  Belief  must,  therefore,  be  denied. 

DISPOSITION. 


1.  A  final  order  denying  relief  will  issue. 
Col.  Dela field  and  Mr.  Averill  concurring. 


:\^\ 


Case  No.  2483. 

In  re  CLAIM  OF  THE  McKINNEY  STEEL  GO. 

1  ADJUSTMENT  OF  PRIME  CONTRACT  AND  SUBCONTRACT.^Where  the 
OoTernment  grave  claimant  an  order  to  ship  steel  billets  to  another  con- 
tractor for  manufacture  into  shell  nose  pieces  but  owing  to  the  inter- 
vention of  the  armistice  the  Oovemment  did  not  enter  into  its  con- 
templated agrreement  with  that  other  contractor,  and  where  the  billets 
were  delivered  and  paid  for,  the  adjustment  of  the  whole  matter,  under 
the  act  of  March  2,  1919,  must  be  through  a  settlement  with  claimant. 
Therefore,  upon  repaying  the  amount  paid  it  by  the  other  contractor, 
claimant  will  be  entitled  to  receive  from  the  Oovernment  the  difference 
between  the  market  value  of  the  steel  billets  at  time  of  delivery  and 
their  present  market  value  f.  o.  b.  the  place  where  they  were  delivered. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  based  upon 
an  oral  order  for  steel  billets.    Held,  claimant  is  entitled  to  relief. 

Mr.  Hamilton  writing  the  opinion  of  the  Boar^d. 

FINDINGS  OF  FACrP. 

/ 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage  and  TraflSc 
Division  Supply  Circular  No.  17  for  damages  sustained  by  reason 
of  an  agi-eement  entered  into  on  or  about  November  6,  1918,  by  the 
McKinney  Steel  Co.,  Cleveland,  Ohio,  with  the  Government,  acting 
through  Capt.  D.  E.  Sawyer,  of  the  Raw  Materials  Section,  Procure- 
ment Division,  Ordnance  Depai-tment  (detailed  to  the  War  Indus- 
tries Board)  for  the  manufacture  and  delivery  to  the  Government 
at  the  plant  of  the  Bourne- Fuller  Co.  of  approximately  200  tons  of 
forging  billets  for  the  manufacture  of  shell  noses. 

2.  This  order  was  the  subject  of  telephone  conversation  by  the 
claimant  with  the  Director  of  Steel  Supply  of  the  War  Industries 
Board  who  made  an  appropriate  "  allocation "  and  directed  the 
claimant  to  ship  the  steel  in  accordance  with  the  directions  given 
by  the  Ordnance  Department. 

3.  The  Government  intended  at  that  time  to  place  an  order  with 
the  Bourne-Fuller  Co.  for  the  manufacture  of  shell  noses,  but  due 
to  the  signing  of  the  armistice  this  order  was  never  actually  placed, 
formallv  or  otherwise. 
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4.  Upon  presenting  its  claim  to  the  Government  on  April  18, 
1919,  the  claimant  was  advised,  under  date  of  April  22: 

"  That  it  is  the  opinion  of  the  Contract  Section  that  the  200  tons 
of  forging  billets  is  properly  the  subject  of  a  claim  by  you  against 
the  Bourne  Fuller  Company.'- 

The  claimant  accordingly  presented  a  claim  to  the  Bourne-Fuller 
Co.  which  has  since  been  satisfied  and  the  Bourne-Fuller  Co.  in  turn 
filed  a  claim  before  this  Board,  decided  herewith  (3,  these  De- 
cisions — .) 

5.  The  Ordnance  Department  has  recognized  the  Government's  ob- 
ligation to  pay  for  the  steel  billets  in  question,  and  under  the  methods 
w^hich  were  originally  designed  for  the  adjustment  of  claims  arising 
out  of  agreements,  the  execution  of  which  had  not  been  completed 
before  the  armistice,  an  agreement  would  have  been  entered  into  with 
the  Bourae-Fuller  Co.  permitting  of  payment  to  that  company  foj' 
the  steel  ordered  from  the  present  claimant.  Such  a  contract  was 
not  accomplished  because,  upon  the  approval  of  the  Dent  Act  (40 
Stat..  1272)  that  method  would  not  have  been  appropriate. 

DECISIOK. 

1.  In  its  consideration  of  these  cases  this  Board  has  endeavored  to 
avoid  a  decision  necessitating  a  repayment  by  the  present  claimant  to 
the  Bourne-Fuller  Co.  of  the  purchase  price  of  the  steel  delivered 
under  the  agi-eement  found  herein  to  have  been  made.  The  authority 
of  the  Secretary  of  War  under  the  Dent  Act,  and  only  imder  which  a 
payment  can  be  made,  is,  however,  not  sufficiently  broad  to  permit 
the  elimination  of  the  steps  herein  indicated  as  necessary. 

2.  Upon  evidence  of  the  repayment  to  the  Boume-FuUer  Co. 
of  the  amount  paid  by  it  to  the  claimant,  the  Government  will  pay 
to  the  claimant  the  difference  between  the  market  value  of  the  steel 
on  November  8, 1918,  and  its  present  market  value  f.  o.  b.,  the  point 
where  it  was  originally  delivered,  unless  the  steel  has  already  been 
appropriated,  and  in  that  case  the  deduction  from  the  purchase  price 
will  be  the  value  of  the  steel  upon  the  date  when  it  was  so  appro- 
priated. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Ordnance  Department, 
for  appropriate  action. 

(^ol.  Delafield  and  Mr.  Harding  concurring. 


Case  Ko.  411. 

In  re  CLAZX  OV  BOirBirE-FinLS&  CO. 

1.  ADJUSTUENT  OF  SUBCONTKACT. — Where  the  OoTernment  gave  another 

contractor  an  order  to  ship  steel  billets  to  claimant  for  manufacture 
into  shell  nose  pieces,  but  owing  to  the  intervention  of  the  armistice 
the  GoTcmment  did  not  enter  into  contemplated  agreement  with  claim- 
ant for  their  manufacture,  and  where  the  billets  were  delivered  to  and 
paid  for  by  claimant,  there  can  be  no  contract  settlement  between  claim- 
ant and  the  Government  under  the  act  of  March  2,  1919,  because  there 
was  no  agreement  between  them.  Although  this  claim  must  be  denied 
under  the  act,  however,  the  other  contractor  will  be  required  to  repay 
claimant  the  amount  which  claimant  paid  for  the  steel  billets  before 
the  Government  will  settle  the  claim  of  the  other  contractor. 

2.  CLAUK    and    decision. — Claim    under    the   act    of    Karch    2,    1919,    for 

$8,662.53  paid  by  claimant  to  UcKinney  Steel  Co.  for  steel  billets.  Held, 
claimant  is  not  entitled  to  such  payment  by  the  Government  under  the 
act,  but  the  HcKinney  Steel  Co.  will  be  required  to  repay  that  amount 
before  its  claim  is  adjusted  by  the  Government. 

Mr.  Hamilton  writing  the  opinion. of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $8,662.53  by  the  Bourne-Fuller 
Co.,  of  Cleveland,  Ohio,  and  arises  under  the  following  circum- 
stances. In  a  letter  to  the  Cleveland  District  Claims  Board  of  the 
Ordnance  Department  dated  April  8, 1919,  the  claimant  gave  a  state- 
ment of  the  case  which  is  supported  in  all  respects  by  the  investiga- 
tion of  this  Board.    A  portion  of  that  statement  is  quoted-: 

" '  A  few  days  prior  to  armistice  date,  we  were  called  on  the  phone 
by  an  officer  of  the  Ordnance  Department  at  Washington,  asking  if 
we  could  roll  an  order  for  about  200  tons  3J-inch  round  soft  forging 
steel  bars  which  was  very  urgently  needed.  We  advised  over  the 
telephone  at  the  time  that  the  mill  on  which  this  could  be  rolled  was 
working  exclusively  on  82  m/m  roimd  shell  steel,  but  that  if  the  Gov- 
emment  so  ^oished  we  would  stop  rolling  82  m/m  shell  steel  long 
enough  to  do  the  work  of  conversion  of  billets  into  these  3J-inch 
soft  steel  bars  if  the  Government  would  supply  the  billets  (the 
analysis  and  quality  of  same  being  different  from  the  steel  on  which 
we  were  working,  and  our  situation  was  such  that  we  could  only 
propose  to  do  the  work  of  reroUing,  or  conversion,  for  the  account 
of  others,  any  steel  which  could  be  furnished  us  for  that  purpose  and 
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for  which  work  of  conversion  we  expected  to  charge  on  the  ssmie 
basis  of  price  per  ton  as  on  other  arrangements  which  we  had  for 
conversion  of  billets  into  shell  steel  rounds). 

"*  We  heard  nothing  more  from  this  xtntil  some  days  later  when 
we  received  from  the  McKinney  Steel  Co.  (who  had  evidently  re- 
ceived instructions  from  the  (lovernment)  a  7iot!re  covering  consign- 
m.ent  of  about  200  tons  of  hilUts  to  onr  Union  Mill,  but  accompanied 
by  an  invoice  to  us  for  the  steel,  or,  in  other  w^ords,  contemplating  an 
outright  sale  to  us  of  th/i  billets^  although  this  was  7wt  in  accordance 
with  our  advice  as  to  what  we  woxdd  be  prepared  to  do.  neither  had 
we  received  any  order  from,  the  Government  for  the  rolled  bars,  nor 
did  we  place  any  order  with  the  McKinney  Steel  Co.  for  these  billets. 

" '  We  explained  all  of  the  above  to  you  some  weeks  ago  and  were 
advised  at  that  time  that  this  was  a  matter  which  was  properly 
between  the  Govei'nment  and  the  McKinney  Co.  AVe  also  advised 
the  McKinney  Co.  to  this  effect  at  the  time;  however,  the  billets 
referred  to  are  still  on  hand  at  our  Union  Mill  and  stand  charged 
to  us  by  the  McKinney  Co. 

^^^  Since  the  order  for  these  billets^  cus  well  as  the  manufacture  and 
consignment  of  same  as  above^  was  a  matter  in  which  we  had  no  part^ 
and  the  transaction  was  between  the  Government  and  the  McKinney 
Steel  Co.^  we  having  contemplated  only  the  work  of  rerolling  billets 
into  the  round  bars^  we  would  be  pleased  to  hxive  you  advise  us  what^ 
if  anything^  further  we  should  do  in  the  matter.'^ 

''  In  view  of  the  circumstances  we  therefore  feel  that  this  co^npany 
is  in  no  way  interested  and  should  not  be  called  upon  to  sign  affidavit's^ 
papers^  etc,^  on  a  contract  which  has  never  been  started^ 

2.  Under  date  of  November  6,  1918,  the  War  Industries  Board 
wrote  to  the  McKinney  Steel  Co. : 

"Confirming  telephone  conversation,  please  ship  to  Bourne- 
Fuller  approximately  200  tons  commercial  grade,  open  hearth  bil- 
lets   ♦     ♦    ♦." 

and  to  which  the  McKinney  Steel  Co.  replied,  attention  Capt.  D.  E. 

Sawyer,  under  date  of  November  8 : 

"  We  have  yours  of  the  6th,  confirming  your  telephone  advices  to 
ship  200  tons  of  open  hearth  steel  billets  to  the  Bourne-Fuller  Co., 
to  be  converted  by  the  latter  company  into  82  m/m  rounds  *  *  *. 
The  material  has  been  in  process  of  manufacture  since  yesterday 
morning." 

3.  Under  date  of  April  18,  1919,  the  McKinney  Steel  Co.  filed  a 
claim  with  the  Ordnance  Department  as  follows: 

"  In  late  October  or  early  November  of  last  vear  our  Mr.  McKinney 
received  a  verbal  order  from  Major  Spear  tor  200  tons  of  forging 
billets  to  be  shipped  to  Bourne-Fuller  &  Co.,  to  be  converted  by 
them  into  82  m/m  rounds  for  nose  plugs.  This  was  later  confirmed 
by  J.  Leonard  Replogle,  of  the  War  Industries  Board,  in  an  alloca- 
tion to  us  under  date  of  November  6,  1918.  These  billets  were  ap- 
parently urgently  needed,  rind  under  pressure  from  the  local  Ord- 
nance Department  here  we  turned  the  billets  out  very  promptly  and 
delivered  them  to  the  Union  Eolling  Mill  Co.,  one  of  Bourne-Fuller 
&  Company's  operations,    Bourne-Fuller  &  Co.  later  made  the  claim 
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that  they  had  received  no  order  from  the  Ordnance  Department  cov- 
ering the  conversion  of  these  billets.  The  billets  have  been  in  their 
possession  since  early  November  and  thus  far  have  not  been  paid  for. 

"  On  taking  the  matter  up  with  the  Claims  Board  here  as  to  our 
procedure  for  collecting  for  these  billets,  the  Claims  Board  stated 
that  our  course  is  to  collect  from  Bourne-Fuller  &  Co.,  as  it  is  their 
impression  that  a  contract  was  placed  for  this  conversion.     *     *     ♦ 

"  Can  you  advise  us  if  this  is  a  fact  and  advise  us  also  whether  or 
not  we  can  with  propriety  insist  on  payment  by  Bourne-Fuller  &  Co. 
for  the  billets  so  delivered." 

4.  Under  date  of  April  22  the  Ordnance  Department  wrot^,  to  the 
McKinney  Steel  Co.  as  follows: 

''  Replying  to  your  favor  of  tlie  18th,  I  am  directed  by  the  Chief 
of  Ordnance  to  advise  you  that  it  is  the  opinion  of  the  Contract  Sec- 
tion that  the  200  tons  of  for^in^i:  billets  referred  to  is  properly  the 
subject  of  a  claim  by  you  against  Bourne-Fuller  &  Company." 

5.  In  accordance  with  this  opinion  the  McKinne}^  Steel  Co.  claimed 
against  the  Bourne-Fuller  Co.  and  notified  this  Board  under  date 
of  January  14, 1920.  that  payment  had  been  made  to  it  by  the  Bourne- 
Fuller  Co.  on  January  10,  1920. 

6.  It  appears  that  the  Cleveland  District  Claims  Board  similarly 
advised  the  Bourne-Fuller  Co.,  and  the  claimant  wrote  to  that  board 
on  April  22, 1919,  in  part  as  follows : 

"  The  Cleveland  district  office  have  stated  that  we  eventually  will 
have  to  pay  McKinney  for  this  material  and  enter  a  claim  for  the 
cost  of  the  billets,  plus  any  other  charges  we  might  have.  Uowever, 
since  we  have  no  contract  with  the  Goveimment^  we  assume  that  you 
will  send  us  A  and  C  forms,  sample  copies  of  contract,  properly 
drawn  up  for  the  205.1940  tons,  so  that  contract  may  be  validated 
thereby  putting  us  in  a  position  to  cover  the  amoimt  which  we  will 
pay  McKinney  by  a  claim." 

Shortly  thereafter  the  Bourne-Fuller  Co.  filed  its  claim  before 
this  Board,  in  support  of  which  the  affidavit  of  Mr.  Price  McKin- 
ney, president  of  the  McKinney  Steel  (^o.,  has  been  submitted,  read- 
ing as  follows : 

"  On  or  about  November  6,  1918,  I  had  a  conference  at  the  office 
of  the  War  Industries  Board  with  Major  Ramsey  Speer  and  Cap- 
tain D.  E.  Sawyer,  of  the  Ordnance  Departmeht,lJ.  S.  Army,  and  R. 
S.  Hall,  vice  president  of  the  Bourne-Fuller  Company  of  Cleveland, 
Ohio.  Major  Speer  stated  to  me  that  the  Ordnance  Department  was 
in  great  need  of  immediate  delivery  to  the  Bourne-Fuller  Company, 
of  200  tons  of  forging  billets  for  the  manufacture  of  shell  noses, 
and  asked  me  if  the  McKinney  Steel  Company  could  furnish  the 
same  promptly.  I  stated  that  I  would  telephone  and  have  the  steel 
made  and  delivered  within  two  or  three  days.  Captain  Sawyer 
stated  that  the  price  on  this  steel  would  be  $60.00  per  ton  f.  o.  b. 
the  McKinney  Steel  Company's  mill,  to  which  I  agreed.  I  also 
agreed  with  them  that  we  would  bill  it  to  the  Bourne-Fuller  Com- 
pany and  the  Bourne-Fuller  Company  in  turn  would  collect  from 
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the  Government.  Major  Speer  and  Captain  Sawyer  then  in- 
structed me  to  telephone  Cleveland,  directing  the  McKinney  Steel 
Company  to  at  once  make  and  deliver  this  steel  to  the  Bourne-Fuller 
Company,  which  was  done. 

"These  forging  billets  were  accordingly  manufactured  and  de- 
livered. As  the  aiTuistice  was  declared  on  Xovember  11,  1918,  the 
Bourne-Fuller  Company  has  made  no  payment  to  the  McKinney 
Steel  Company,  but  the  Bourne-Fuller  Company  has  filed  a  claim 
with  the  Government  for  the  value  of  the  forging  billets,  and  has 
stated  to  us  that,  upon  receipt  of  payment  by  it  from  the  Govern- 
ment, it  will  make  payment  to  the  McKinney  Steel  Company." 

7.  The  Ordnance  Department  has  recognized  the  Government's 
obligation  to  pay  for  the  steel  billets  mentioned  in  this  case,  and  in 
December,  1918,  prepared  a  contract  No.  P18559-4596A  to  confirm 
the  transaction.  That  method  for  adjusting  claims  arising  out  of 
agreements,  the  execution  of  which  had  not  been  completed  before 
the  annistice,  was  discontinued  upon  the  approval  of  the  Dent  Act 
(40  Stat.,  1272)  which  authorized  the  Secretary  of  War  to  adjust 
claims  under  agreements  not  executed  in  the  manner  prescribed  by 
law. 

DECISION. 

1.  The  present  claimant  does  not  rely  upon  an  agreement,  express 
or  implied.  But  in  default  of  an  agreement  properly  executed  by 
the  parties,  or  one  which  may  be  recognized  under  the  provisions 
of  the  Dent  Act,  this  Board  is  unable  to  grant  relief,  however 
strongly  the  circumstances  may  argue  for  the  claimant.  The  Dent 
Act  limits  the  authority  of  the  Secretary  of  War  to  the  adjustment 
of  "  any  agreem^nt^  express  or  implied  *  *  *  not  been  executed 
in  the  manner  prescribed  by  law  "  by  a  payment  to  compensate  for 
"expenditures  and  obligations  or  liabilities  necessarily  incurred  in 
perfonning  or  preparing  to  perform  said  coUracty 

2.  The  claimant  told  the  Government  that  it  would  make  shell 
noses  "  if  the  Government  so  wished  we  would  stop  rolling  82  m/m 
shell  steel"  and  "if  the  Government  would  supply  the  billets." 
The  claimant  did  not  propose  to  enter  into  an  ordinary  manufac- 
turing agreement  with  the  Government  under  which  it  would  furnish 
its  own  components  and  deliver  finished  product  to  the  Government. 
Thus,  the  delivery  of  shell  steel,  billed  to  the  claimant,  and  not 
delivered  for  the  account  of  the  Government,  can  not' justify  the 
implication  that  the  Government  accepted  the  claimant's  proposition. 

3.  An  agreement  in  this  case  could  only  be  implied  if  the  Gov- 
ernment had  issued  instructions  to  the  claimant  to  suspend  the  rolling 
of  82  m/m  round  shell  steel  long  enough  to  perform  the  contemplated 
order,  and  if  the  Government  had  delivered  its  own  steel   to  the 
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claimant  for  the  performance  of  such  an  order.  The  Government 
did  not,  however,  issue  such  instructions  nor  did  it  deliver  its  own 
st^el  to  the  claimant. 

4.  It  is  very  clear  that  an  ordei*  was  given  by  the  Government 
to  and  performed  by  the  McKinney  Steel  Co.  which  should  now 
be  adjusted  directly  with  that  company.  This  Board  has  endeavored 
to  avoid  a  decision  necessitating  repayment  to  the  Bourne- Fuller  Co. 
by  the  McKinney  Steel  Co.  of  the  moneys  already  paid.  The 
authority  of  the  Secretary  of  War  under  the  act  of  March  2,  1919 
(40  Stat,  1272),  and  only  under  which  payment  for  the  steel  in 
question  can  be  made,  is,  however,  not  sufficiently  broad  to  permit 
the  elimination  of  the  steps  herein  indicated  necessary. 

5.  The  Board  can  not  avoid  denying  the  claim  as  asserted,  but 
it  will  entertain  the  claim  of  the  McKinney  Steel  Co.,  presented  in 
its  letter  dated  April  18,  1919,  and  completely  established  by  the 
record  in  the  present  case,  without  further  proceedings.  The  deci- 
sion of  this  Board  i?i  re  McKinney  Steel  Co.  issued  herewith  (3, 
these  decisions,  — )  directs  the  payment  of  the  diflFerence  bdiween 
the  market  value  of  the  steel  on  November  8,  1918,  and  its  present 
value  f .  o.  b.  the  point  where  it  was  originally  delivered.  In  the 
event  that  this  steel  has  been  converted  by  the  Bourne-Fuller  Co. 
the  deduction  from  the  purchase  price  will  be  its  value  on  the  date  of 
such  conversion.  Payment  is  conditioned  upon  evidence  of  the 
repayment  to  the  Bourne- Fuller  Co.  of  the  amount  paid  by  it  to  the 
McKinney  Steel  Co. 

DISPOSITION. 

1.  A  copy  of  this  decision  will  be  sent  to  the  Office  of  the  Chief 
of  Ordnance  for  its  information. 
Col.  Delafield  and  Mr.  Harding  concurring. 


Case  No.  2181. 

Jn  re  CLAIH  OF  GOHEEN  KAHUEACTTXBINa  CO. 

1.  SALE— DELIVEBY— DESTRUCTION  BY  FIBE— BISK  OF  LOSS.— Where  a 
contract  of  sale  proTided  that  the  goods  were  to  be  deliver ed  **  f,  o.  b. 
Canton,"  title  to  the  property  does  not  pass  until  delivered  on  board  the 
carrier  at  the  designated  place.  Where  a  contract  provides  for  ''f.  o.  b. 
factory"  delivery,  and  the  goods  are  manufactiLred  but  are  destroyed 
by  fire  while  still  in  the  factory,  and  before  delivery  f.  o.  b.,  the  loss 
is  that  of  the  vendor,  as  the  title  has  not  passed  to  the  vendee. 

It,  CLAIX  AHD  DECISION. — Class  B  claim  under  the  act  of  Harch  8,  1919,  for 
loss  of  paint  destroyed  by  fire  before  delivery.  Held,  claimant  not  en- 
titled to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims 
Board  on  a  claim  for  $7,071,  the  alleged  loss  of  paint  by  fire  rft  the 
<*Iaimant's  plant,  Canton,  Ohio. 

2.  On  March  9,  1918,  the  claimant  (the  Goheen  Manufacturing 
<^o.),  were  in  writing  instructed  to  furnish  120,000  gallons  of  paint, 
f .  o.  b.  Canton. 

3.  This  letter  was  confirmed  by  regular  formal  order  of  the  Signal 
Corps,  No.  Do292,  dated  May  10, 1918,  which  order  provides : 

"Items  accepted  should  be  packed  for  domestic  shipment  and  fur- 
nished f.  o.  b.  factory,  Canton,  Ohio." 

The  said  order  also  provides: 

"  The  above  paint  will  be  delivered  to  fabricators  on  their  request 
and  will  be  held  by  your  company  until  requested  by  fabricators." 

It  appears  from  the  evidence  that  immediately  upon  receipt  of  the 
letter  of  March  9,  1918,  the  contractor  proceeded  with  the  produc- 
tion of  the  paint  and  that  several  shipments  had  been  inspected, 
passed,  accepted  and  shipped  by  the  Government;  that  on  April  9, 
1918,  a  fire  occurred  at  the  claimant's  plant.  Canton,  Ohio,  and 
destroyed  same  and  at  that  time  destroyed  the  following  paint  for 
which  this  claim  is  made: 

Gallons. 

49  barrels  Signal  Ckjrps  No.  3  green  paint 2,450 

§  barrel  Signal  Corps  No.  3  green  paint 30 

11  barrels  Signal  Corps  No.  1  gray  paint 550 

3  barrels  Signal  Corps  No.  1  gray  paint 150 
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950  gallons  Signal  Corps  No.  1  gray  paint,  in  mixers  ready 
to  be  harrehnl  and  sliippt»d. 

10  barrels  Signal  Coips  No.  2  gray  paint 550 

i  barrel  Signal  Corps  No.  2  gray  paint 50 

4.  It  appears  from  the  evidence  that  all  of  this  paint,  except  the 
050  No.  1  gray  paint,  which  was  in  the  mixer  ready  to  be  barreled, 
had  been  inspected  and  passed  by  the  inspector  and  had  been  set  up  in 
a  corner  of  the  claimant's  warehouse  adjacent  to  the  railroad  tracks 
awaiting  orders  from  the  Government  or  from  the  fabricators  for 
its  shipment. 

5.  It  also  appears  that  all  the  materials  entering  into  the  950 
gallons  in  the  mixer  had  been  inspected  and  passed  by  the  Govern- 
ment inspector. 

6.  There  was  no  insurance  carried  on  this  paint. 

DECISION. 

1.  The  sole  question  for  decision  is,  Did  the  title  to  the  paint  de- 
stroyed rest  in  the  vendor  or  in  the  vendee  af  the  time  of  destruction? 

2.  In  determining  whether  title  to  an  article  has  or  has  not  passed, 
the  express  terms  of  the  contract  must  govern  where  the  language 
is  clear  and  unequivocal  and  the  question  of  delivery  is  the  determin- 
ing factor  in  the  absence  of  provisions  to  the  contrary. 

3.  The  contractor  in  the  case  now  under  consideration  was  to  de- 
liver "  f .  o.  b.  factory,  Canton,"  a  term  well  understood  the  ^vorld 
over,  and  if  by  any  accident  he  was  unable  to  deliver  in  accordance 
with  the  contract  and  the  goods  were  destroyed  ])rior  thereto,  the 
title  does  not  pass. 

In  K liner  v.  Money  Weir/ht  ScaleH  Co.  (36  Ind.,  Appl.,  568),  the 

court  said : 

"  We  judicially  know  that  f .  o.  b.  in  such  connection  means  free 
on  board." 

In  Adam  v.  Joiies  (830  Vt.),  it  was  held  that: 

"  F.  o.  b.  means  delivery  on  board  the  cars  at  the  usual  place  of 
shipping  such  freight  from  the  locality." 

Burdick  on  Sales,  page  74 : 

"  When  the  contract  calls  for  the  delivery  f .  o.  b.  at  a  designated 
place,  title  to  the  property  does  not  pass  until  such  delivery." 

4.  It  is,  therefore,  the  opinion  of  the  Board  that  at  the  time  of  the 
fire,  on  April  9,  1918,  the  title  to  the  paint  in  question  was  in  the 
claimant  and  that  the  same  had  not  passed  to  the  Government. 

5.  Relief  must,  therefore,  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  cc  ncurring. 


Case  No.  431. 

In  re  CLAIK  OF  STEFFENS-AXBEBa  CO. 

1.  NO  AOBEEHENT. — Where  negotiations  looking  to  an  additional  order  for 

articles  are  supplemented  by  correspondence,  which  clearly  indicates 
that  no  order  has  been  placed  for  snch  articles,  there  is  no  agreement 
within  the  act  of  March  8,  1919. 

2.  CLAIX  AHD  DECISION. — Claim  nnder  the  act  of  Harch  2,  1919,  for  loss  on 

materials.    Held,  no  agreement  within  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  19i9.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $288  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  During  October,  1918,  the  claimant  was  negotiating  with  the 
United  States  Government,  through  Capt.  W.  W.  De  Soto,  Quarter- 
master Corps,  for  a  contract  to  manufacture  500,000  rings,  studs,  and 
washers,  and  on  October  21,  1918,  a  formal  contract  was  made  with 
the  claimant  for  300,000  rings,  studs,  and  washers  under  purchase 
order  Lr-262-Nr. 

3.  After  the  receipt  of  this  formal  contract,  and  in  tlie  latter  part 
of  October,  1918,  the  claimant  company,  through  Mr.  A.  T.  Steffcns, 
had  an  interview  with  Capt.  W.  W.  De  Soto,  and  inquired  of  Capt. 
De  Soto  why  the  amount  was  reduced  from  500,000  to  300,000.  It  is 
claimed  that  Capt.  Do  Soto  informed  Mr.  Steffens  that  this  was  a 
mistake  and  that  200,000  additional  rings,  studs,  and  washers  would 
be  required- 

4.  Claimant  contends  that  at  that  time  and  in  that  conversation, 
Capt.  De  Soto  directed  Mr.  Steffens  to  purchase  material  and  prepare 
for  the  manufacture  of  the  additional  200,000  rings,  studs,  and 
washers. 

5.  The  records  on  file  herein  disclose,  however,  that  on  November 
9,  1918,  the  Steffens- Amberg  Co.  wrote  to  the  oflSce  of  Director  of 
Purchase,  Clothing  and  Equipage  Division,  Leather-Rubber  Branch, 
attention  of  Capt.  W.  W.  De  Soto,  as  follows: 

"  We  can  take  on  an  additional  order  for  200,000  studs  and  rings  at 
the  same  price  as  our  present  contract,  $4.50  per  c,  to  be  delivered 
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at  the  rate  of  50,000  per  week  after  completing  our  present  contract. 
"  Kindly  favor  us  with  this  additional  contract  so  that  we  can  place 
our  orders  for  material^  and  oblige. 
"  Truly  yours, 

"The  Steffens-Amberg  Co. 
"R.  F.  Steffens  (Sgd.). 

"  P.  S. — ^The  wire  used  on  the  studs  and  rings  is  .095  and  is  known 
as  commercial  brass  wire,  either  half  hard  or  hard.  You  stated  that 
you  had  some  wire.  If  this  is  the  same  gauge,  we  would  be  only  too 
pleased  to  have  you  favor  us  with  same.  Thank  you  in  advance  for 
an  early  reply  advising  us  whether  the  gauge  wire  you  have  is  the 
same  as  required  on  the  studs  and  rings.  We  require  1  ton  of  the 
wire.  If  you  have  this  advise  us  at  what  price  you  can  furnish 
same." 

6.  On  November  13, 1918,  Capt.  De  Soto  replied  to  the  letter  of  the 
Steffens- Amberg  Co.,  above  quoted,  as  follows : 

"  1.  In  reply  to  your  letter  of  November  9th  it  is  noted  that  you 
could  take  on  an  additional  order  for  200,000  rings,  studs,  and  washers, 
making  delivery  at  the  rate  of  50,000  per  week  after  completing 
order  L  262  NY,  and  that  you  name  price  of  $4.50  per  hundred. 
This  order  will  he  parsed  on  to  the  cordract  branchy  hut  owing  to  un- 
foreseen changes  in  the  icar  situation^  it  is  possible  that  this  order 
may  he  held  up  by  the  Board  of  Review,'^'* 

7.  In  his  atfadavit  of  February  14,  1920,  W.  W.  De  Soto,  formerly 
captain,  Quartermaster  Corps,  United  States  Army,  says: 

"  I  have  no  recollection  of  instructing  either  Mr.  Steffens  or  Mr. 
Amberg  to  purchase  material.  It  was  a  fixed  policy  with  me  to  go 
no  further  in  such  a  direction  than  to  offer  a  contractor  priority 
forms,  if  it  had  been  indicated  to  me  by  a  contractor  that  it  was 
necessary  in  order  to  secure  the  material  needed.  I  can  not,  how- 
ever,  recall  that  such  a  request  was  made  to  me  by  either  Mr.  Stef- 
fens or  Mr.  Amberg.  I  undoubtedly  did  insist  on  delivery  dates  be- 
ing lived  up  to." 

8.  The  performance  under  the  formally  executed  contract,  No. 
Ij-262-NY,  was  never  completed,  and  on  April  25, 1919,  the  claimant 
entered  into  a  cancellation  agreement  with  the  Government,  No.  949, 
and  under  said  cancellation  agreement  all  claims  arising  under  the 
formally  executed  contract  were  settled. 

DECISION. 

1.  By  its  letter  of  November  9,  1918,  supra,  claimant  company 
clearly  shows  that  at  that  time  it  had  no  agreement,  either  verbal  or 
otherwise,  with  Capt.  De  Soto,  or  any  other  officer  representing  the 
Government  for  the  additional  200.000  rings,  studs,  and  washers, 
and  at  that  time  it  had  not  purchased  the  material  for  the  additional 
200,000  rings,  studs,  and  washers.    If  any  recommendation  for  this 
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additional  order  for  200,000  rings,  studs,  and  washers  was  ever  made 
it  was  made  after  November  13,  1918,  as  disclosed  by  the  following 
language  in  Capt  De  Soto's  letter  of  November  13, 1918: 

"*  *  *  This  order  will  be  passed  on  to  the  contract  branch,  but. 
owing  to  unforeseen  changes  in  the  war  situation,  it  is  possible  that 
this  order  may  be  held  up  by  the  Board  of  Review," 

2.  Under  the  act  of  March  2, 1919.  in  order  for  claimant  to  recover, 
it  must  show  that  some  expenditures  were  made  or  some  obligations 
incurred  prior  to  November  12, 1918,  upon  the  faith  of  the  agreement. 

3.  As  the  evidence  here  shows  that  on  November  13  no  order  or 
recommendation  had  as  yet  been  made,  and  as  the  claimant  by  its 
letter  of  November  9,  1918,  shows  that  up  to  that  time  it  had  no 
agreement,  verbal  or  otherwise,  it  is  the  opinion  of  this  Board  that 
there  was  no  agreement  as  prescribed  by  the  act  of  March  2,  1919, 
and  that  no  expenditures  were  made  or  obligations  incurred  upon 
the  faith  of  any  agreement,  either  express  or  implied,  prior  to  Novem- 
ber 12,  1918. 

4.  For  the  foregoing  reasons  the  relief  asked  for  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


Case  No.  1175. 

In  re  CLAIM  OF  GARDEN  CITY  PLATING  &  KAHUFACTUBING  CO. 

1.  SXTBCONTKACTS — JXTKISDICTION. — Where  the  prime  contract  has  been 
settled  no  claim  based  upon  a  subcontract  can  be  considered.  Where 
the  prime  contract  is  in  process  of  adjustment  by  a  claims  board,  a  sub- 
contractor's claim  will  be  referred  to  that  board  for  adjustment  through 
the  prime  contract. 

8.  CLAIM  AHD  DECISION.— Claim  under  .the  act  of  March  8,  1919,  based  upon 
two  subcontracts  for  the  manufacture  of  machine  tools.  Held,  so  much 
of  the  claim  as  depends  upon  the  unsettled  prime  contract  can  be  ad- 
justed through  the  prime  contract.  Since  the  other  prime  contract  has 
been  settled  no  adjustment  of  a  subcontract  can  be  made  through  it. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  by  reason  of  an  agreement  alleged  to 
have  been  entered  into  between  the  claimant  and  an  officer  or  agent 
acting  under  the  authority  of  the  Secretary  of  War,  but  the  claim 
seems  to  be  presented  to  this  Board  in  the  first  instance  and  should 
be  treated  as  a  Class  B  claim. 

STATEMENT   OF    FACTS. 

1.  Claimant  is  a  manufacturer  in  Chicago,  111.,  and  some  time  dur- 
ing November,  1918,  appears  to  have  received  two  orders  from  the  In- 
ternational Register  Co.,  of  Chicago,  Nos.  8165  and  8168,  covering 
certain  machine  specialties,  and  apparently  did  certain  work  and  in- 
curred certain  obligations  to  carry  out  these  orders. 

2.  The  International  Register  Co.'s  order  No.  8165  was  covered  by 
the  Bureau  of  Aircraft  Production's  order  to  the  International  Reg- 
ister Co.,  No.  750118,  and  the  International  Register  Co.'s  order  No. 
8168  by  the  Bureau  of  Aircraft  Production's  order  No.  750028. 

3.  The  above  orders  from  the  Bureau  of  Aircraft  Production  to  the 
International  Register  Co.  were  suspended  at  the  time  of  the  armi- 
stice, and  order  No.  750118  has  been  adjusted  and  settled  between  the 
Bureau  of  Aircraft  Production  and  the  International  Register  Co. 

4.  It  appears  that  order  No.  750028  is  still  under  adjustment  be- 
tween the  International  Register  Co.  and  the  Air  Service  Claims 
Board. 

5.  It  appears  also  that  certain  of  the  items  in  claimant's  claim  re- 
late to  one  of  the  above  Aircraft  Production  orders,  and  certain 
others  to  the  other  order. 
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6.  It  appears  also  that  at  the  time  when  order  No.  750118  was 
adjusted  by  the  Air  Service  Claims  Board  the  International  Register 
Co.  endeavored  to  obtain  from  claimant  the  necessary  data  upon 
which  claimant's  rights  against  the  International  Register  Co.  ap- 
plicable to  this  order  could  be  adjusted  by  the  International  Register 
Co.  with  the  Government,  but  was  unable  to  do  so  apparently  ow- 
ing to  the  claimant's  fault. 

DECISION. 

1.  There  is  nothing  in  this  record  to  show  any  agreement  between 
claimant  and  an  officer  acting  under  the  authority  of  the  Secretary  of 
War  or  the  President,  but  it  appears  clearly  that  claimant  was  a 
subcontractor  whose  dealings  were  had  entirely  with  the  Interna- 
tional Register  Co.,  which  was  a  prime  contractor  with  the  Govern- 
ment. The  claim  should,  therefore,  be  treated  as  the  claim  of  a  sub- 
contractor, and  there  is  nothing  to  show  any  reason  why  the  claim 
should  be  treated  otherwise  than  as  the  claim  of  a  subcontractor. 

DISPOSITION. 

1.  With  regard  to  so  much  of  the  claim  as  relates  to  the  Bureau 
of  Aircraft  Production  order  No.  750118,  this  Board  is  without 
jurisdiction,  and  claimant  must  look  to  the  prime  contractor  for  com- 
pensation. 

2.  With  regard  to  such  items  of  the  claim  as  are  covered  by  the 
Bureau  of  Aircraft  Production  order  No.  750028,  the  claim  should 
be  referred  to  the  Claims  Board,  Air  Service,  for  determination  of 
which  items  are  so  applicable  and  disposition  as  a  subcontractor's 
claim  in  connection  with  the  adjustment  of  said  order  No.  750028. 

Col.  Delafield  and  Maj.  Hope  concurring. 


Case  No.  2065. 

In  re  CLAIX  OF  WEIGHT  MARTIN  AIBCBA7T  CO. 

1.  FACILITIES. — Notification  by  the  Board  of  Aircraft  Production  that  "  this 

Board  contemplates  recommending  the  use  of  yonr  western  factory  to 
its  limit  of  approximately  one  average  sise  airplane  per  day"  did  not 
amount  to  an  agreement  snch  as  would  entitle  claimant,  under  the  act 
of  Karch  2,  1919,  to  reimbursement  on  account  of  extension  of  facilities; 
nor  was  there  any  oral  agreement  to  that  effect. 

2,  CLAHE  and  decision. — Appeal  from  the  decision  of  the  Air  Serrioe  Claims 

Board  denying  a  claim  arising  under  an  alleged  agreement  relating  to 
extension  of  facilities  for  the  manufacture  of  airplanes.    Affirmed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACJT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Air  Service  Claims 
Board  denying  a  claim  arising  under  an  alleged  informal  agreement. 

2.  Mr.  W.  L.  Houston,  president  of  the  claimant,  testified  that  Mr. 
Sidney  Waldon  and  Mr  E.  A.  Deeds,  of  the  Aircraft  Board,  orally 
agreed  with  him  on  or  about  June  12,  1917,  that  if  the  claimant 
would  proceed  with  the  preparation  of  its  plant  at  Los  Angeles, 
Calif.,  to  a  capacity  of  one  average  size  aeroplane  per  day,  the  Grov- 
emment  would  give  it  additional  orders  on  reasonable  conditions, 
approximately  the  same  as  the  initial  order,  as  rapidly  as  additional 
appropriations  were  available  (p.  9). 

3.  On  June  18,  1917,  the  claimant  wrote  the  Chief  Signal  Officer 
of  the  Army  at  Washington,  offering  to  manufacture  50  JND  aero- 
planes, to  be  completed  in  December,  1917,  f .  o.  b.  Los  Angeles,  Calif., 
at  a  net  price  of  $5,300  each. 

4.  On  June  14, 1917,  the  claimant  wrote  the  Aircraft  Board,  Wash- 
ington, as  follows : 

"  Pursuant  to  our  conversation  of  some  days  ago  with  regard  to 
operation  of  our  western  plant,  we  are  willing  to  continue  to  develop 
this  department  of  our  business  if  the  U.  S.  Government  can  assure 
us  of  sufficient  business  t(y  make  such  development  worth  while.  We 
are  now  turning  out  about  five  R  type  machines  equipped  with  150 
Hall  Scott  motors  per  month.  • 

"  We  made  you  a  proposal  yesterday  on  50  JNB  training  machines 
to  be  built  in  our  western  plant  for  delivery  by  December  31st,  1917. 
//  the  Government  is  vrepared  to  c^ive  us  additiorud  orders  for  planes 
to  be  made  in  the  West  and  delivered  subsequent  to  January  1st, 
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1918,  we  wUl  enlarge  and  improve  the  equipment  of  this  plmtt  to  a 
point  where  we  can  properly  care  for  such  requirements,  which  we 
understand  is  expected  to  reach  about  one  average  size  plane  per  day. 

"  It  will  require  from  four  to  six  months  to  execute  such  planes  and 
get  our  production  up  to  such  a  volume,  so  such  orders  should  be 
placed  with  us  in  the  near  future  if  deliveries  are  to  continue  un- 
interruptedly after  the  J.  M.  machines  on  which  we  have  just  made  a 
proposal. 

"We  will  appreciate  expressions  from  your  Board  and  the  Signal 
Corps  as  to  your  requirements  for  the  West." 

On  June  19,  1917,  Gen.  George  O.  Squier  telegraphed  the  Wright- 
Martin  Aircraft  Corporation  as  follows : 

"  Upon  recommendation  of  Aircraft  Production  an  order  for  fifty 
training  machines  of  type  approved  by  Joint  Army  and  Navy  Board 
modified  to  take  Hall  Scott  engine  will  be  placed  with  you,  engines 
to  be  furnished  by  the  Government.  Planes  to  be  supplies  com- 
plete ready  to  fly." 

On  June  22,  1917,  S.  D.  Waldron  wrote  the  claimant  in  part 
as  follows: 

"Replying  to  your  letter  of  June  14th  regarding  the  possible 
future  of  your  Los  Angeles  plant,  so  far  as  it  is  possible  to  state  in  a 
general  way  the  program  of  this  Board  contemplates  recoTnmending 
the  use  of  your  western  factory  to  its  limit  of  approximately  one 
average  size  plane  per  day  from  Jan.  1st." 

Mr.  Houston  testified  (p.  9) : 

"Question.  At  the  conclusion  of  these  convei'sations  they  (Mr. 
Waldon  and  the  Aircraft  Board)  wrote  you  and  said,  '  The  Board 
contemplates  recommending  the  use  of  vour  western  factory. '  " 

"Mr.  Houston.  Nevertheless  verbally  they  asked  us  to  proceed 
with  all  expedition  in  getting  our  factory  prepared  for  one  plane  a 
day." 

On  September  22,  1917,  Mr.  Houston  wrote  the  Signal  Corps,  at- 
tention Col.  Deeds,  as  follows : 

"  We  are  considering  the  establishment  of  our  Los  Angeles  busi- 
ness— the  Glenn  L.  Martin  Company — on  a  more  stable  and  penna- 
nent  basis,  including  possibly  the  introduction  of  some  western  busi- 
ness men  into  our  organization  and  the  construction  of  a  permanent 
factory. 

"  There  are  some  disadvantages  in  operating  a  factory  as  far  west 
as  Los  Angeles;  on  the  other  hand  it  is  near  the  source  of  himber 
supply,  in  a  region  peculiarly  fitted  for  all-year  flying  and  where 
there  appears  to  be  a  great  and  permanent  interest  in  aviation.  For 
these  reasons  we  believe  the  development  of  this  factory  up  to  a 
capacity  of  from  six  to  eight  medium-sized  planes  per  week  may  be 
of  peculiar  value  to  the  Government. 

"  I  am  planning  to  go  to  Los  Angeles  within  the  next  two  or  three 
weeks  to  look  over  the  situation  personally  and  initiate  plans  of  per- 
manent development  on  the  above  lines.  Before  doing  so^  however, 
we  would  like  to  have  an  expression  from  you  as  to  the  probability 
of  keeping  such  a  plant  busy  on  airplane  work  during  the  remainder 
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of  the  war  and  what,  in  your  opinion,  are  the  prospects  for  a  con- 
tinuing business  with  the  Government  after  the  war. 

"  We  now  have  enough  plant  work  to  keep  our  present  plant  going 
until  the  first  of  January,  and  would  not  be  justified  in  riiore  perma- 
nently establishing  this  enterprise  unless  the  Signal  Corps  is  pre- 
pared to  give  some  definite  expression  as  to  its  probable  requirements 
during  1918." 

5.  The  telegram  of  June  19,  1917,  was  followed  by  contract  1494, 
dated  August  9,  1917,  for  the  said  50  training  aeroplanes,  at  a  total 
cost  of  $325,000,  which  was  paid.  The  deliveries  of  the  said  50 
planes  commenced  December  18,  1917,  and  were  completed  March 
3, 1918. 

6.  Mr.  Houston  testified  (pp.  10  and  11)  that  Col.  Deeds  told  him 
late  in  September,  1917,  or  early  in  October,  1917,  that  claimant 
would  be  given  contracts  to  keep  its  western  plant  busy  to  a  capacity 
of  one  plane  per  day. 

Mr.  Houston  in  his  letter  to  this  Board  dated  November  25,  1919, 
states :  "  I  also  wrote  Col.  Deeds  on  September  22,  1917,  regarding 
additional  business  but  was  unable  to  get  any  definite  answer.  On 
December  10,  1917,  I  wrote  again  insisting  upon  some  expression  as 
to  the  Government's  future  plans." 

7.  The  estimated  value  of  claimant's  equipment,  machine  tools, 
and  fixtures  about  July  1,  1917,  was  $10,311.30.  It  claims  it  there- 
after expended  for  new  equipment  between  August  25,  1917,  and 
March  25,  1918,  a  total  additional  sum  of  $25550.75,  and  that  it 
would  not  have  expended  $9,715.49  of  that  sum  if  it  had  not  been 
told  by  Mr.  Waldon  and  Mr.  Deeds  to  equip  its  plant  for  the  produc- 
tion of  one  aeroplane  per  day, 

8.  As  evidence  that  it  was  to  receive  an  order  for  at  least  one 
aeroplane  per  day,  Mr.  Houston  stated  that  in  March,  1918,  he  ar- 
ranged with  Col.  Montgomery  the  details  of  a  contract  for  200 
aeroplanes  at  $5,300  each,  that  an  order  was  issued  therefor  in  favor 
of  the  claimant  on  March  2,  1918,  signed  by  Lieut.  F.  D.  Schnacke, 
that  he  received  a  contract  therefor  and  submitted  it  to  the  board  of 
directors  of  the  claimant  on  March  5,  1918  (p.  25).  The  contract 
was  returned  to  the  Government,  which  refused  to  execute  it.  A 
new  cx)ntract.  No.  3088,  for  200  planes  was  drawn  and  sent  to  the 
claimant.  On  March  21,  1918,  the  claimant  returned  the  said  coi\- 
tract  No.  3088  to  Col.  Downey,  with  a  letter  stating  that  the  terms 
of  the  contract  were  different  in  important  essentials  from  the  terms 
agreed  upon  with  Col.  Montgomery,  and  that  the  claimant  could  not 
accept  the  contract  unless  it  was  modified  to  the  terms  previously 
agreed  upon.    No  contract  for  200  aeroplanes  was  given  the  claimant. 

9.  Sidney  D.  Waldon,  a  member  of  the  Aircraft  Production  Board 
in  June,  1917,  kept  a  record  of  the  conversation  between  George  H. 
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Houston  and  Mr.  Martin,  of  the  claimant  company,  and  E.  A.  Deeds 
and  Sidney  Waldon,  representing  the  Government,  held  on  June  12, 
1917.  Mr.  Waldon  testified  from  his  record  that  he  asked  the  claim- 
ant's representatives  how  many  JN  training  planes  they  could  pro- 
duce by  January  1, 1918.  Mr.  Martin  replied  that  the  western  plant 
was  capable  of  producing  one  plane  per  day,  and  that  Mr.  Houston 
said  the  said  plant  could  produce  50  planes  by  January  1,  1918,  at 
about  $5,000  each;  that  he  requested  the  claimant  to  write  a  letter 
setting  forth  its  proposition  and  that  he  would  then  reply  to  the 
claimant's  letter  (p.  63).  Thereafter  the  claimant  wrote  the  above 
quoted  letter  of  June  14^  1917,  to  which  Mr.  Waldon  replied  on  June 
22,  1917,  that  "  This  Board  contemplates  recormriending  the  use  of 
jour  western  factory  at  its  limit  of  approximately  one  average  size 
aeroplane  per  day  from  January  1.''  Mr.  Waldon  testified  that  he 
did  encourage  the  claimant,  but  that  he  did  nothing  more  than  say 
that  he  would  recommend  that  it  be  given  orders,  that  he  had  no 
authority  to  place  contracts,  and  that  he  made  no  agreement  with 
the  claimant  (pp.  78,  83,  and  89). 

10.  Mr.  Glenn  L.  Martin  testified  he  was  vice  president  of  the 
claimant  company  in  1917  (p.  92),  that  he  was  present  at  the  meeting 
between  Mr.  Waldon,  Col.  Deeds,  and  Mr.  Houston  on  June  12,  1917 
(p.  93),  that  Mr.  Waldon  requested  the  claimant  to  prepare  bids  on 
JN  machines  and  stated  the  claimant  was  ^^  in  line  for  this  machine- 
per-day  program"  (p.  94).    Mr.  Martin  testified  (p.  96) : 

"  Question.  And  did  they  or  not  tell  you  definitely  you  would  get 
one  machine  a  day? 

"  Answer.  No ;  they  did  not  definitely  state  we  would  have  a  con- 
tract with  such  and  such  figures  for  such  and  such  delivery,  because 
the  basis  of  the  contract  had  not  been  prepared  by  us. 

"  Question.  And  they  did  not  tell  you  you  would  get  a  machine  a 

dav? 

"Answer.  Not  until  we  submitted  our  proposition  in  writing,  in 
proper  form." 

DECISION. 

1.  There  is  a  conflict  of  testimony  as  to  whether  the  claimant  was 
told  by  Mr.  Waldon  on  June  12,  1917,  to  prepare  its  Los  Angeles 
plant  for  the  production  of  one  plane  per  day.  Mr.  Houston  states 
Mr.  Waldon  so  directed  claimant,  Mr.  Waldon  denies  it.  Mr.  Mar- 
tin states  that  no  such  definite  agreement  was  made  on  June  12, 1917. 
The  claimant's  letter  of  June  14,  1917,  seems  to  show  that  no  such 
definite  agreement  had  been  made  on  June  12,  1917.  It  states :  ^^  If 
the  Government  is  prepared  to  give  us  orders  for  planes,  ♦  ♦  ♦ 
•.ve  will  enlarge."  Mr.  Waldon's  letter  of  June  22,  in  reply,  is  evi- 
dence that  no  definite  agreement  had  been  made  with  him  up  to  that 
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date,  for  he  said,  "  This  Board  contemplates  recommending  the  use 
of  your  western  factory  to  its  limit  of  approximately  one  average- 
size  plane  per  day  from  January  1."  Mr.  Houston's  letter  of  Sep- 
tember 22,  1917,  again  asks  Col.  Deeds  for  an  expression  as  to  the 
probability  of  keeping  the  western  plant  busy.  Mr.  Houston  states 
in  his  letter  of  November  26,  1919,  that  he  was  unable  to  get  any 
definite  answer  to  his  letter  of  September  22, 1917,  and  that  he  again 
wrote  on  December  10,  1917,  insisting  upon  some  expression  of  the 
Government's  future  plans.  No  claim  has  been  made  and  no  evi- 
dence introduced  of  any  agreement  made  later  than  October,  1917, 
with  the  claimant  for  the  preparation  of  its  western  plant  for  a  pro- 
duction of  one  plane  per  day.  We  conclude  that  no  such  agreement 
was  made  at  any  time. 

2.  The  decision  of  the  Air  Service  Claims  Board  is  sustained. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


Case  No.  2029. 

In  le  OLAHE  OF  VATIOVAL  NOVELTY  CO. 

1.  CLAXX  AHD  DECISIOK.— Claim  under  the  act  of  ICarch  2^  1919,  for  f41,- 
459.88  on  an  alleged  agreement  for  hardw.are.  Held,  relief  denied,  as 
evidenee  fails  to  establish  agreement. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $41,459.88  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States. 

The  claimant  produced  as  witnesses  Capt.  Webster  J.  Oliver,*  Chief, 
Miscellaneous  Section,  Procurement  Division,  Ordnance  Department, 
and  his  assistants,  Capt.  G.  H.  Jeffris  and  Mr.  L.  L.  Henry,  buyers, 
and  James  B.  Brennan,  production  expert.  Miscellaneous  Section, 
Production  Division,  New  York  District  Ordnance  Office,  all  of 
whom  denied  placing  orders  or  making  any  agreement  with  claimant 
for  the  commodities  which  are  the  subject  matter  of  this  claim. 

DECISION. 

Claimant's  evidence  proves  that  the  agreements  alleged  in  its  claim 
were  not  made. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  claimant. 
Col.  Delafield  and  Mr.  Price  concurring. 
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Case  No.  1707. 

In  re  CLAIX  OF  NATIONAL  NOVELTY  CO. 

i 

1.  CLAIX  AN9  DECISION. — Claim  for  loss  on  harness  makers'  needles  and 
other  similar  equipment  under  the  act  of  March  2,  1919.    Held,  evidence 
shows  no  agreement  within  said  act. 
Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $79,991.38,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant 
and  the  United  States. 

Th§  claimant  produced  as  witnesses  Capt.  Webster  J,  Oliver, 
negotiating  officer,  tools  and  tool  chest  assembly.  Quartermaster 
Corps,  and  D.  W.  Jasper,  chief  of  Section  8-C,  Branch  Board  1, 
Hardware  and  Metals  Division,  Quartermaster  Corps.  Both  of  these 
officers  denied  placing  orders  or  making  any  agreement  with  claimant 
for  the  commodities  which  are  the  subject  matter  of  this  claim. 

DBGISIOK. 

Claimant's  evidence  proves  that  the  agreements  alleged  in  its 
claim  were  not  made. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  claimant. 
Col.  Delafield  and  Mi\  Price  concurring. 
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Case  No.  1508. 

In  re  CLAIM  OF  STTTBEB  &  XTTCK  CO. 

1.  OKAL  AOBSEMSNT. — Where  the  claimant  was  given  an  oral  order  by  an 
authorized  agent  of  the  Oovemment  for  750,000  hard-bread  cans,  war 
furnished  samples  of  cans,  and  was  told  to  make  necessary  preparations 
to  manufacture  the  750,000  and  made  purchases  of  sufficient  material 
to  perform  same,  but  subsequently  received  a  formal  contract  for  only 
400,000,  there  was  an  agreement  for  750,000  cans  under  the  act  of 
Karch  2,  1919. 

8.  CLAIM  AHS  DECISION.— Claim  for  |a4,a85.69  under  act  of  March  2,  1919, 
for  materials  purchased  to  HU  alleged  agreement  for  750,000  hard-bread 
cans^  when  Government  took  only  400,000.  Held,  claimant  entitled  to 
recover  for  expenditures  incurred  in  the  performance  of  an  agreement. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $34,285.69,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claim  is  for  expenditures  made  in  manufacturing  and  pre- 
paring to  manufacture  1,100,000  hard-bread  cans  upon  the  faith  of 
two  oral  promises  alleged  to  have  been  made  to  the  claimant,  the  first 
by  Maj.  George  E.  McGowan,  in  charge  of  Subsistence  Branch,  Quar- 
termaster Department,  Chicago  District,  for  750,000  cans  on  or  about 
July  15,  1918;  the  second,  a  promise  of  Capt.  E.  A.  Hey,  officer  in 
charge  of  purchase.  Quartermaster  Subsistence  Branch,  Chicago 
district,  in  October,  1918,  for  350,000  additional  cans,  making  a  total 
of  1,100,000  cans. 

A  summary  of  alleged  expenditures  is  as  follows : 

Making  dies  and  providing  machinery $3,715.16 

Completed  cans  on  hand  ready   for  delivery,  but  not 

taken,  138,298,  at  $57.50  per  thousand 7, 952. 14 

Partially  completed  stock  on  hand,  73,750  bottoms,  67,371 

covers 366.67 

Material  on  hand 22, 251.  72 

Total  claim 34,285.69 
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3.  Negotiations  Aveie  commenced  between  Government  oificers  and 
claimant  for  the  production  of  hard-bread  cans  about  March  80, 
1918,  and  continued  at  intervals  up  to  July  15, 1918. 

4.  On  or  about  July  15, 1918,  Mr.  Kuck,  of  the  Stuber  &  Kuck  Co., 
called  upon  Maj.  George  E.  McGowan,  Subsistence  Branch,  Quarter- 
master Department,  Chicago  district,  and  was  orally  promised  a 
contract  for  750,000  cans  for  hard  bread  at  $57.60  per  thousand. 

5.  A  formal  purchase  order  No.  819ft-G,  dated  September  13, 1918, 
for  400,000  cans,  was  issued  and  received  by  claimant  and  410,571 
cans  were  completed  and  paid  for  under  this  order. 

.6.  No  formal  order  was  ever  issued  to  cover  the  350,000  cans,  the 
balance  of  the  oral  order  for  750,000. 

7.  Acting  on  the  promise  thus  made,  on  or  about  July  15,  1918, 
the  claimant  company  went  ahead  and  completed  and  delivered 
410,571  cans.  They  also  completed,  but  did  not  deliver,  138,298  cans 
and  partially  completed  bottoms  for  73,750  cans  and  covers  for 
67,371  cans. 

8.  On  November  14,  1918,  the  claimant  was  requested  to  discon- 
tinue production  on  account  of  the  cessation  of  hostilities  and  com- 
plied with  the  request. 

DECISION. 

1.  From  the  evidence  it  is  clear  that  no  agreement  within  the  pur- 
view of  the  act  of  March  2,  1919,  was  entered  into  in  October,  1918, 
between  the  claimant  and  Capt.  E.  A.  Hey  for  the  production  of  the 
additit)nal  350,000  cans  necessary  to  make  a  total  quantity  of 
1,100,000. 

2.  From  all  the  evidence,  however,  it  is  clear  to  the  Board  that 
an  agreement,  as  prescribed  by  the  act  of  March  2,  1919,  was  en- 
tered into  between  Maj.  George  E.  McGowan,  Quartermaster  Corps, 
and  the  Stuber  &  Kuck  Co.  on  or  about  July  15, 1918,  for  the  manu- 
facture by  the  claimant  of  750,000  hard-bread  cans  at  a  price  of 
$57.50  per  thousand. 

3.  Under  the  agreement  of  July  15,  1918,  the  Government  should 
accept  and  pay  for  the  cans  actually  completed  and  undelivered  and 
should  make  adjustment  for  the  partially  finished  product  and  raw 
material  on  hand  not  in  excess  of  the  quantity  necessary  for  the  com- 
pletion of  750,000  hard-bread  cans  on  the  basis  provided  in  Supply 
Circular  17,  March  3, 1919,  and  amendments  thereto. 

4.  That  in  any  adjustment  made  the  410,571  cans  already  accepted 
and  paid  for  by  the  Government  shall  be  considered  as  a  pari;  of  the 
750,000  cans  above  referred  to. 

5.  That  certificate  C  issue. 
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DISPOSITION.  • 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 


Case  No.  1703. 

In  re  CLAIM  OF  L.  HABOULIES  &  SON  (IHC.). 

L  FAILUBE  OF  PBOOF. — Where  the  claimant  testified  that  he  was  told,  by 
an  authorized  Ooyernment  agent,  that  his  firm  had  been  awarded  a  con* 
tract  and  '*Yon  can  go  ahead  and  it  wi^l  take  abont  8  or  10  days  before 
you  receive  the  regular  form  ";  and  the  Ooyernment  agent  testified  that 
he  did  not  tell  the  claimant  to  go  ahead  and  make  preparations,  and 
that  the  only  information  he  gave  was  that  a  contract  had  been  recom- 
mended; and  no  contract  or  order  was  ever  issued,  there  was  a  failure 
of  proof  and  no  contract  was  established. 

2.  CLAIX  AND  DECISION.— Claim  for  |11,875  under  act  of  March  2,  1919» 
for  expenditures  made  on  faith  of  oral  agreement  in  preparation  to 
perform  contract.    Held,  proof  insuificient  to  establish  contract. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  under  Purchase.  Storage  and  Traffic  Divi- 
sion Supply  Circular  No.  17,  of  1919,  for  $11,275,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Claimant  alleges  that  it  was  awarded  a  contract  to  manufacture 
150,000  pairs  of  wool  trousers,  at  a  unit  price  of  75  cents,  and  that, 
on  the  strength  thereof,  it  purchased  certain  machinery,  entered  into 
an  agreement  for  the  purchase  of  thread,  and  continued  the  leases 
of  several  manufacturing  plants.  It  never  received  any  purchase 
order  or  formal  contract. 

3.  Claimant  had  been  manufacturing  coats  and  trousers  for  the 
Government  under  contracts  in  which  the  unit  price  was  fixed  by  the 
Government.  In  September,  1918,  the  practice  was  changed  and  bids 
were  advertised  for. 

4.  Under  date  of  September  25,  1918,  claimant  submitted  a  bid  on 
trousers.     The  questionnaire  thereto  attached  stated  that  it  had  a 

"  capacity  per  week  based  on  installed  machinery  for  proposed  Gov- 
ernment contract  35,000  per  week,  long  trousers;  7,000  per  week- 
wool  service  coats." 

5.  Thereafter,  under  date  of  October  17,  1918,  claimant  wrote  Mr. 
Wells,  Clothing  and  Equipage  Division,  New  York,  that  it  had  com- 
pleted its  coat  contract  at  23  Washington  Place  and  had  started  on 
trousers  at  this  plant,  and  with  this  increase  it  would  be  "  in  a  posi- 
tion to  deliver  approximately  45,000  per  week." 
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().  Mr.  Margulies,  claimant's  secretary,  who  signed  the  bid,  the 
<|iiestionnaire,  and  the  letter,  testifies  that  on  or  about  November  1 
he  learned  from  a  trade  paper  that  his  company  had  been  awarded 
15,000  pairs  of  trousers,  and  he  called  upon  Mr.  Wells  and  learned 
that  claimant  had  been  awarded  150,000  pairs.  He  testified  that  Mr, 
Wells  said : 

"  You  can  go  ahead  and  it  will  take  about  eight  or  ten  days  before 
you  receive  the  regular  form." 

Mr.  Margulies  further  testifies  that  claimant  bought  certain  ma- 
chinery at  a  cost  of  $4,500  on  the  faith  of  this  agreement. 

7.  Mr.  Margulies  testified  further  that  in  the  several  places  where 
his  corporation  manufactured  it  Xjould  not,  all  together,  turn  out  more 
than  15,000  pairs  of  trousers  a  week.  Subsequently,  at  the  same 
hearing,  he  testified  that  it  could  never,  at  any  time,  turn  out  more 
than  30,000  pairs  of  trousers  per  week.  In  other  respects  his  testi- 
mony was  vague  and  variable. 

8.  Mr.  Wells  states  that,  although  he  does  not  recall  the  exact  con- 
versation, he  is  confident  all  the  information  given  out  by  his  office 
to  the  claimant  was  that  a  recommendation  for  award  had  been  sent 
through,  and  he  did  not  tell  the  claimant  to  go  ahead  and  make 
preparations. 

DECISION. 

1.  We  think  the  evidence  insufficient  to  sustain  the  claim  that  a 
contract  was  entered  into  between  the  claimant  and  the  Government. 

2.  Even  if  there  was  such  a  contract  it  was  obtained  through  mis- 
representation. Mr.  Margulies  testifies  that  either  Mr.  Wells  or 
Mr.  Tully  told  him  "  if  you  can  turn  out  more  pants  you  will  get  a 
larger  contract." 

His  testimony  shows  that,  at  no  time  in  the  fall  of  1918,  did  the 
capacity  of  claimant's  plants  exceed  30,000  per  week.  His  letter  of 
October  17,  1918,  referring  to  claimant's  bid,  represents  it  had  a 
capacity  of  45,000  per  week.  The  statement  of  its  capacity,  a  repre- 
sentation upon  which  the  alleged  contract  was  based,  being  ad- 
mittedly false  and  being  then  known  to  the  claimant  to  be  false,  the 
contract,  if  made  as  alleged,  is  subject  to  rescission  for  fraudulent 
representation,  and  it  would  be  the  duty  of  the  Government  officers  to 
rescind  it. 

3.  It  is  also  apparent  that  none  of  the  items  on  which  the  claim  is 
based  (except,  possibly,  the  thread)  were  expenditures  or  commit- 
ments entered  into  on  the  faith  of  the  alleged  contract.  It  is  clear 
that  claimant  has  no  valid  claim  against  the  Government. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Price  concurring. 
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Case  No.  2022. 

Jn  re  CLADC  OF  HICHIOAN  COPPEB  &  BEASS  CO. 

1.  FACILITIES— AKOBTIZATION.— Where  the  claimant  increased  the  facili- 

ties of  its  rod  mill  upon  the  solicitation,  request  and  advice  of  duly 
authorized  officers,  and  afterwards  received  orders  requiring  the  use  of 
such  facilities  it  is  entitled  to  amortization  for  such  part  of  the  cost 
of  the  increased  facilities  as  were  necessary  to  perform  the  orders. 

2.  CLAIX  AND  DECISION.— Claim  for  |144,436.28  under  the  act  of  Karch  % 

1919,  for  loss  suifered  on  increased  facilities.  Held,  claimant  entitled 
to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $144,436.28,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant's  claim  was  originally  presented  to  the  Detroit 
District  Claims  Board  before  June  30,  1919,  in  connection  with  an- 
other claim  which  the  claimant  was  making  against  the  Government. 
At  the  suggestion  of  the  claims  board,  this  claim  was  separated  and 
subsequently  filed  with  this  Board  on  September  19,  1919. 

3.  In  the  early  part  of  1918  the  claimant  was  engaged  in  the  manu- 
facture of  brass  rods.  In  May  of  that  year  they  were  advised  by  a 
letter,  dated  May  28, 1918,  signed  by  L.  S.  Gordon,  captain,  Ordnance 
Beserve  Corps,  that  the  Projectile  Section  considered  it  very  desirable 
for  the-  claimant  to  increase  its  facilities  for  brass  rods.  Shortly 
thereafter  the  claimant  commenced  the  construction  of  a  new  rod 
mill,  which  was  finished  about  November  15, 1918. 

4.  Under  date  of  May  27, 1918,  the  claimant  wrote  to  Capt.  Gordon 
that,  wuth  a  new^  "extruder,"  which  it  was  planning  to  install,  it 
would  have  an  added  capacity  of  1,500,000  pounds  per  month  for 
August  and  September,  1918,  and  2,000,000  pounds  per  month  for 
October  to  December,  1918. 

5.  Under  date  of  July  13,  1918,  Capt.  Gordon  replied  to  the  claim- 
ant in  part  as  follows : 

"  Subject :  Brass  rods — Proposed  allotments — Proposed  prices. 

"1.  I  am  directed  bv  the  Acting  Chief  of  Ordnance  to  refer  the 
Michigan  Copper  &  6rass  Company  to  its  letter  of  May  27th  in 
reference  to  the  above  subject  matter. 
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"2,  In  this  letter  this  division  understands  that  the  Michigan 
Copper  &  Brass  Company  makes  an  oflFer  to  the  Army  Ordnance  to 
take  orders  for  brass  rods,  as  follows : 

"  Amount :  2.000,000  lbs, 

"Delivery:  October  1, 1918;  February  1, 1919. 

"  This  amoimt  subject  to  increase  as  soon  as  new  extrusion  machine 
gets  into  operation,  which  is  expected  to  be  about  August  1st. 

"5.  The  Army  Ordnance  proposes  that  it  will  place  with  the 
Michigan  Copper  &  Brass  Company  orders  for  brass  rods  as  follows : 

"Amount:  1,500,000. 

"  Deliverv :  September  1,  1918 ;  February  1,  1919,  inclusive. 

"  Price :  $0.0535  per  lb.  rods  J  inch  and  over ;  $0.0642  per  lb.  rods 
under  J. 

"6.  Such  proposed  allotment  would  be  subject  to  the  following 
terms: 

"(a)  Amount  of  allotment  is  tentative  only.  Amount  is  based  on 
requirements  for  artillery  ammunition  accoraing  to  figures  available 
to  date.  It  is  subject  to  change  in  proportion  to  unforeseen  changes 
in  artillery  ammunition  requirements. 

"(&)  Proposed  allotment  is  not  an  order.  Individual  orders  for 
brass  rods  will  be  placed  from  time  to  time  ks  rods  are  required.  In 
^neral,  Army  Ordnance  agrees  to  issue  notification  of  award  on 
individual  contracte  twenty  days  in  advance  of  date  set  for  first 
shipment." 

There  followed  certain  provisions  as  to  specifications  and  prices. 

6.  On  August  9,  1918,  Capt  Oordon  wrote  again  to  the  claimant, 
modifying  the  letter  of  July  13  in  certain  respects,  and  especially 
paragraph  5,  which  was  modified  to  read  as  follows : 

"  The  Army  Ordnance  proposes  that  it  will  place  with  the  Michi- 
gan Copper  &  Brass  Company  orders  for  brass  rods  as  follows : 

"  Amount :  1,600^000  lbs. 

"Delivery:  September  1,  1918;  February  1,  1919,  inclusive. 

"  Price :  $0.0632  per  lb.  rods  f  inch  and  over ;  $0,076  per  lb.  rods 
under  J  inch." 

7.  Under  date  of  October  13,  1918,  the  claimant  received  the 

following  telegram : 

"  Can  you  take  on  immediately  against  the  Army  Ordnance  allot- 
ment one  and  one-half  million  to  two  million  pounds  of  brass  rods, 
approximately  85  per  cent  f -inch  and  larger,  deliveries  approximately 
175,000  pounds  per  week  pro  rata  all  sizes,  commencing  either  full 
or  partial  rate  latter  part  tnis  month  ? 

"  Weaver, 
"  Procurement  Division^  21669  Army  Ordnance?^ 

8.  The  claimant  replied  under  date  of  October  14,  by  telegram, 
as  follows: 

"  Can  give  you  rod  production  by  middle  of  November." 

9.  On  October  80, 1918,  the  claimant  received  the  following  letter : 
Subject :  Brass  rods. 
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1.  I  am  directed  by  the  Chief  of  Ordnance  to  refer  the  Michigan 
Copper  &  Brass  Co.  to  its  telegram  of  October  14th,  reading  as 
follows : 

"  Can  give  you  rod  production  by  middle  of  November." 

2.  It  is  proposed  to  place  with  you,  to  apply  against  Army  Ord- 
nance allotment  of  1,500,000  lbs.  of  rods  to  your  firm,  the  following 
orders : 

Order  A :  For  Columbus  Auto  Parts  Co.,  Columbus,  Ohio.  (There 
followed  specifications  for  330,600  lbs.  of  round  brass  rods.) 

3.  Delivery  of  the  above  material  is  to  be  made  as  follows: 
During  week  of  November,  37,080  lbs.     (There  followed  specifica- 
tions as  to  size.) 

4.  No  further  deliveries  are  required  until  week  of  December  2d, 
when  shipment  is  to  be  made  of  92,700  lbs.  December  ship- 
ment is  to  be  followed  by  similar  shipment  the  first  week  in  January 
and  similar  shipment  the  first  week  in  February;  this  order  to  be 
completed  during  the  first  week  in  March, 

Order  B :  For  American  Multigraph  Co.,  Cleveland,  Ohio. 
330,496  lbs.  round  brass  rods.     (There  followed  specifications  as 
to  size  of  rods.) 

5.  Delivery  of  this  material  is  to  start  December  1st,  at  the  rate 
of  40,000  lbs.  per  week  pro  rata,  all  sizes,  and  continue  at  this  rate 
until  cornpletion  of  the  order. 

Order  C :  For  American  Multigraph  Co.,  Cleveland,  Ohio. 
318,071  lbs.  round  brass  rods.    (There  followed  specifications  as  to 
size.) 

6.  Delivery  on  this  order  is  to  start  week  of  November  11,  and  con- 
tinue at  this  weekly  rate  until  completion  of  the  order. 

7.  The  total  poundage  of  all  three  orders  is  979,167  lbs.  of 
rods.    

8.  The  price  is  to  be  $0.0632  per  lb.  rods  i  inch  and  over ;  $0,076 
per  lb.  rods  under  |  inch. 

9.  The  above  price  is  based  upon  the  Government's  furnishing 
you  with  a  pound  of  raw  materials  for  every  pound  of  finished 
rod.    

10.  You  are  requested  to  wire  acceptance  or  refusal  of  these  pro- 
posed orders  according  to  the  above  terms.  On  receipt  of  your  ac- 
ceptance contracts  will  be  issued  in  due  course. 

Respectfully, 

Projectile  Section, 
R.  D.  Day, 
Major^  Ord.  DepL^  U,  S.  A. 
By  L.  S.  Gordon, 
Capt.^  Ord.  Dept.^  U.  S.  A. 

10.  It  does  not  directly  appear  that  acceptance  was  sent,  but  ap- 
parently it  was  understood,  as  on  November  12,  1918,  Capt.  Gordon 
sent  the  following  letter  to  the  claimant : 

Subject:  Brass-rod  order — War  Order  P-17907-4398A — ^American 
Multigraph  Company. 

1.  I  am  directed  by  the  Chief  of  Ordnance  to  write  you  in  con- 
nection with  the  above  subject  matter. 

2.  This  division,  in  line  with  its  letter  of  October  30th,  in  which 
you  were  advised  that  orders  were  being  placed  to  apply  on  your 
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1,500,000  lb.  allotment,  has  drawn  requisition  covering  order  "C" 
for  shipment  to  American  Multigraph  Co.,  Cleveland,  Ohio. 

3.  Specifications,  price,  and  delivery  of  this  material  will  be  as 
stated  m  this  division's  letter  of  October  30. 

4.  Contract  for  this  material  has  been  drawn  under  War  Order 
P-17907-4398A,  and  will  be  forwarded  to  you  in  due  course. 

Projectile  Section, 
R.  D.  Day, 
MajoTy  Ordnance  Dept.^  TJ.  S,  -4., 

By  L.  S.  Gordon, 
Capt.^f  Ordnance  Dept.^  u.S.A, 

11.  On  November  13, 1918,  a  similar  letter  was  sent  to  the  claimant 
by  Capt.  Gordon,  covering  order  A  for  330,600  pounds  of  rods  for 
shipment  to  Columbus  Auto  Parts  Co.,  Columbus,  Ohio. 

12.  On  November  13, 1918,  a  similar  letter  was  sent  to  the  claimant 
by  Capt.  Gordon  covering  order  B  for  330,496  pounds  of  brass  rods 
for  delivery  to  the  American  Multigraph  Co..  Cleveland,  Ohio. 

13.  The  claimant  proceeded  with  the  erection  of  the  mill  and  the 
installation  of  a  new  extruding  machine,  and  the  mill  was  finally 
completed  on  November  15,  1918.  The  present  claim  is  for  loss  on 
account  of  the  facilities  provided  as  aforesaid. 

14.  On  or  about  November  12,  1918,  the  claimant  was  directed  to 
suspend  work  on  the  foregoing  orders. 

DECISION. 

1.  We  are  of  the  opinion  that  no  order  was  given,  and  no  contract 
was  in  existence  with  the  claimant  until  Capt.  Gordon^s  letter  dated 
October  30,  1918.  The  effect  of  that  letter  and  subsequent  corre- 
spondence, above  quoted  was  to  establish  an  informal  contract  for 
the  production  of  979,167  pounds  of  rods. 

2.  The  claimant,  subsequent  to  the  receipt  of  the  order  and  prior  to 
the  armistice,  incurred  expense  within  the  meaning  of  the  act  of 
March  2,  1919,  and,  upon  suspension  of  the  order  on  November.  12, 
1918,  was  entitled  to  a  settlement  in  accordance  with  the  provisions  of 
Supply  Circular  No.  17, 1919,  Purchase,  Storage  and  Traffic  Division. 

3.  It  is  to  be  noted  that  the  agreement  in  question  called  for  the 
manufacture  and  delivery  of  92,700  pounds  per  month  on  order  A, 
approximately  160,000  pounds  per  month  on  order  B,  and  "  at  this 
weekly  rate"  presumably  160,000  pounds  per  month  on  order  C, 
making  a  total  of  about  420,000  pounds  a  month.  This  would  not 
absorb  the  entire  capacity  of  the  mill,  which  the  claimant  testified 
was  1,500,000  to  2,000,000  pounds  per  month.  The  claimant,  in  settle- 
ment, is  therefore  entitled  to  reimbursement  only  in  connection  with 
such  part  of  its  mill  as  could  be  reasonably  allotted  to  the  perform- 
ance of  this  contract. 
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DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  together 
with  a  copy  of  this  opinion,  to  the  Ordnance  Claims  Board,  War 
Department,  Washington,  for  action  in  the  manner  provided  in  sub- 
division C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 
TraflSc  Division, 

Col.  Delafield  and  Mr.  Bayne  concurring. 


Case  No.  2414. 

In  re  CLAIM.  OF  OBDNANCE  ENOnTEEEIirO  GOBPOBATIOK. 

1  FACILITIES — BTTILDINOS. — Where  a  formal  contract  on  a  cost  plus  basis 
allowed  for  rent  as  one  of  the  items  of  cost  but  was  silent  as  to  purchase 
or  construction  of  buildings,  the  landlord  having  agreed  to  erect  the 
necessary  buildings,  the  contractor  is  not  entitled  to  reimbursement  for 
cost  of  buildings  although  it  actually  advanced  the  money  to  its  land- 
lord for  their  erection. 

8.  CHANGES  IN  SPECIFICATIONS — OVEBHEAD. — Where  such  a  contract  as 
described  above  provided  for  the  construction  of  six  model  airplanes 
of  a  new  type  in  six  months  and  for  compliance  by  the  contractor  with 
changes  in  specifications  ordered  by  the  contracting  officer  during  the 
life  of  the  contract,  and  after  the  planes  were  built  the  contracting  offi- 
cer ordered  their  rebuilding  in  order  to  accommodate  a  diiferent  motor, 
so  that  the  contract  was  not  finished  until  six  months  after  the  time 
originally  contemplated,  such  action  was  not  merely  a  change  in  speci- 
fications but  constituted  a  new  agreement  under  which  claimant  is  en- 
titled to  be  reimbursed  for  all  cost,  including  overhead,  caused  there- 
by. Such  oral  informal  amendment  brings  the  whole  agreement  under 
the  act  of  March  2,  1919,  for  purpose  of  settlement,  and  it  becomes  a 
Class  B  claim. 

8.  CONSTBUCTION  OF  CONTBACT. — Where  a  contract  provided  that  the 
contractor  should  be  paid  cost  less  salvage  value  of  equipment  but 
that  if  it  should  be  awarded  "  further  contracts  "  it  should  only  receive 
10  per  cent  depreciation  in  lieu  thereof,  the  award  of  one  contract  for 
four  airplanes  does  not  amount  to  **  further  contracts "  and  accord- 
ingly the  10  per  cent  limit  does  not  apply. 

4.  CLAIX  AND  DECISION. — Appeal  under  General  Order  103  on  a  formally 
executed  contract  for  airplanes.  Held,  claimant  is  entitled  to  payment 
on  two  of  the  three  disputed  items,  and  that  the  contract  by  informal 
amendment  came  under  the  act  of  March  2,  1919. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

•  FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1,  This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims 
Board  on  a  claim  for  $22,875.38. 

2.  The  items  of  the  claims  are  as  follows : 

(a)  Cost  of  special  facilities,  to  wit,  land  and  l)iilldlnp:s  less  salvage 

value  and  rent $13,020.43 

{b)  Overhead  expenses  directly  charfreable  to  delays  imposed  on 
contractor  in  completing  contract,  and  administrative  ex- 
penses on  the  same  basis 7,500.00 

<c)  Depreciation  on  basis  stated  In  contract 2,354.95 

22, 875. 38 
383 
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3.  Under  date  of  February  19,  1918,  the  claimant  entered  into  a 
contract  with  the  Government,  No.  2390,  for  the  manufacture  of  six 
Model  B,  C.  E.  single-seated  scout  airplanes  •  •  ♦  constructed  to 
accommodate  160-horsepower  Gnome  engine  to  be  furnished  by  the 
(lovernment,  and  installed  by  the  contractor. 

4.  The  contract  further  provided  in  Article  I : 

"  The  articles  are  to  be  constinicted  under  the  direction  of  Colonel 
y.  E.  Clark,  Signal  Corps,  U.  S.  A.,  and  in  accordance  with  draw- 
ings and  specifications  submitted  to  and  approved  by  him.  The  con- 
tractor shall  conform  to  all  directions  issued  by,  and  changes  in 
specifications  ordered  by  the  said  Colonel  V.  E.  Clark,  during  the 
life  of  the  contract." 

The  first  plane  was  to  be  delivered  in  70  days;  the  balance  as  soon 
as  possible.  The  plane  was  of  a  new  type,  and  the  work  was  experi- 
mental. It  was  expected  that  the  planes  would  be  subjected  to  tests 
to  the  breaking  point  to  determine  their  maximum  strength.  The  re- 
sult of  the  operation  was  to  be  a  model  plane  on  which  orders  could  be 
issued  for  planes  in  quantity. 

6.  The  claimant  proceeded  with  the  manufacture  of  planes  under 
its  contract.  In  March  it  received  one  Gnome  motor  from  the  Gov- 
ernment. On  May  19,  1918,  the  claimant  had  its  contract  approxi- 
mately 85  per  cent  completed,  including  one  plane  complete  with  the 
Gnome  motor  installed,  and  another  plane  complete  except  for  the 
motor  which  had  not  been  furnished  to  it. 

6.  On  or  about  June  17,  1918,  the  claimant  was  informed  by  the 
Bureau  of  Aircraft  Production,  Engineering  Department,  that  the 
claimant  could  not  obtain  any  more  150-horsepower  Gnome  motors, 
and  the  claimant  was  instructed  by  Col.  Jesse  G.  Vincent,  Air  Service 
Production  oflBicer,  who  had  succeeded  Col.  Clark  in  charge  of  con- 
struction of  the  airplanes  under  the  contract,  to  fit  the  balance  of 
the  order  for  the  80-horsepower  Le  Rhone  motor.  To  accomplish 
this  the  planes  had  to  be  redesigned  and  built  over  on  account  of 
differences  in  center  of  gravity,  angle  of  wings,  and  other*  material 
details. 

7.  The  claimant  proceeded  with  its  work  in  accordance  with  the 
directions  of  Col.  Vincent,  completed  its  contract,  and  was  paid 
therefor  with  the  exception  of  the  charges  herein  claimed. 

8.  It  was  testified  by  witnesses  for  the  claimant,  and  by  Maj.  A.  G. 
Downey,  witness  for  the  Government,  who  in  1918  had  been  an  oflScer 
in  the  Signal  Corps  Division  of  Aircraft  Production  and  contracting 
officer  who  signed  the  original  contract,  that  it  was  contemplated 
that  the  original  contract  would  be  performed  in  six  months,  and 
that  the  contract  could  have  been  performed  by  the  claimant  within 
that  period  if  the  Government  had  supplied  Gnome  motors  in  accord- 
ance with  its  agreement.    It  further  appeared  that  the  changes  above 
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specified  caused  the  claimant  considerable  delay.  It  extended  the 
time  for  performance  of  the  contract,  according  to  claimant's  wit- 
nesses, to  a  period  of  12  months  instead  of  6  months. 

9.  The  contract  provided  in  Article  III  that,  among  other  sums  to 
be  paid  the  claimant,  it  should  receive  $1,260  for  overhead  for  each 
plane  delivered  to  the  Government,  making  a  gross  overhead  of 
$7,500. 

10.  The  claimant's  second  item  for  overhead  and  administrative 
expense  is  based  on  the  theory  that  as  the  contract,  by  reason  of  Gov- 
ernment delay,  was  extended  six  mouths,  it  should  receive  an  equiva- 
lent overhead  for  the  last  six  months  of  its  work. 

11.  Article  III  of  the  contract  provided  (in  part)  as  follows: 

"  The  Government  will  pay  the  contractor  for  the  articles  the  sum 
of  the  following  items:  ^ 

"  5.  The  cost,  less  salvage  value  at  termination  of  this  contract,  of 
such  plant  equipment  as  that  part  of  the  internal  heating  plant,  wiring 
facilities,  and  the  like,  which  is  to  be  installed  in  the  addition  to  its 
present  plant  provided  by  the  contractor  for  the  purpose  of  this  con- 
tract :  Provided^  That  if  the  contractor  shall  be  awarded  further  con- 
tracts by  the  Signal  Corps,  depreciation  equal  to  10  per  cent  6f  the 
cost  hereof  shall  be  allowed  in  full  satisfaction  of  the  amount  due 
under  this  item  5. 

"  6.  The  cost,  less  salvage  value  at  the  termination  of  this  contract 
of  particular  mechanical  equipment,  metal  and  woodworking  ma- 
chines, purchased  by  the  contractor  solely  for  the  production  of  the 
articles,  subject,  however,  to  the  terms  of  the  proviso  in  item  5 

hereof." 

•  ^ 

In  settlement  of  the  contract  the  claimant  was  paid  under  these 
two  items  for  depreciation,  figured  at  10  per  cent. 

12.  The  claimant's  third  item  (for  depreciation)  was  based  on  the 
theory  that  as  the  contract  extended  over  twelve  months  instead  of  six, 
on  account  of  Government  delays,  and  that  as  the  original  deprecia- 
tion of  10  per  cent  was  figured  on  calculation  of  a  six-month  period, 
that  the  claimant  should  be  entitled  to  an  additional  10  per  cent. 

13.  At  the  trial  the  claimant  alleged  that  under  the  terms  of 
Article  III,  clauses  5  and  6,  of  its  contract,  it  was  entitled  not  to 
10  per  cent  but  to  actual  depreciation,  because  it  had  not  received 
"further  contracts"  within  the  meaning  of  the  language  of  those 
sections.  There  was  testimony  to  the  effect  that  the  only  "  further 
contract "  which  the  claimant  had  received  was  another  experimental 
contract  for  four  planes,  and  the  claimant  contended  that  the  term 
was  intended  to  mean  a  contract  for  a  substantial  number  of  planes 
based  on  the  model  plane  which  should  be  the  result  of  the  experi- 
mental work  under  the  contract  of  February  19, 1918. 

14.  It  appeared  by  testimony  of  the  claimant's  witnesses  that  for 
the  purpose  of  carrying  on  this  contract  it  had  entered  into  a  lease 
covering  certain  land  and  buildings  at  Baldwin,  Long  Island.    The 
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landlord  agreed  to  erect  an  addition  to  the  building  necessary  for 
the  work.  The  claimant  arranged  for  the  British- American  Agency 
(Inc.),  a  corporation,  to  supply  money  to  the  landlord  on  a  con- 
struction mortgage.  After  the  addition  had  been  partly  constructed 
the  landlord  discontinued  his  building  operations,  stating  that  he 
was  unable  to  go  on.  The  claimant  thereupon  arranged  for  the  pur- 
chase of  the  land  and  building  by  the  British- American  Agency 
(Inc.)  and  supplied  it  with  funds  necessary  to  complete  the  building, 
taking  back  from  it  a  mortgage  to  cover  such  advances.  The  claim- 
ant also  paid  to  the  British- American  Agency  (Inc.)  rent  at  the 
rate  originally  agreed  upon  with  its  first  landlord. '  This  rent  was 
allowed  and  repaid  to  the  claimant  by  the  Government  as  a  part  of 
its  cost  under  Article  III,  clause  7,  which  reads  as  follows: 

"Rent,  light,'  heat  and  power,  fire  insurance  on  the  contractor's 
plant  used  in  the  production  of  the  articles,  to  the  extent  that  the 
same  are  chargeable  thereto ." 

DECISION. 

1.  The  claimant's  first  claim  is  for  depreciation  of  buildings.  The 
contract  makes  no  provision  for  allowance  for  this  factor.  Under 
Article  III,  clause  7,  above  quoted,  the  claimant  is  permitted  to 
charge  as  part  of  its  expense  a  reasonable  rental.  There  is  no  evi- 
dence that  any  special  agreement  relating  to  the  expense  of  erection 
of  the  building  was  made  outside  the  contract,  and  we  do  not  find 
anything  in  the  relations  of  the  claimant  and  its  several  landlords  to 
Justify  an  inclusion  of  this  expense  in  a  settlement  under  the  contract. 

2.  The  claimant's  second  claim  is  for  additional  overhead,  caused 
by  an  extension  of  the  time  of  performance,  due  to  Government 
delay.  It  was  clear  from  testimony  of  Maj.  Downey,  who  was  ex- 
perienced in  aircraft  production,  that  the  change  from  the  150  horse- 
power Gnome  motor  to  the  80  horsepower  Le  Rhone  motor  was  a 
material  change  in  the  requirements  of  the  contract.  The  contract 
provided  that  the  contracting  officer  might  make  changes  in  the 
specifications.  We  consider,  however,  that  that  term  does  not  include 
such  alterations  in  the  contract  as  require  the  construction  of  a  sub- 
stantially different  airplane  from  that  originally  prescribed,  or  en- 
titles the  Government  to  issue  specifications  for  a  particular  airplane 
and,  after  the  same  is  nearly  constructed,  to  change  the  specifications 
and  require  the  plane  to  be  rebuilt  without  compensation  to  the 
claimant  for  additional  expense  thus  caused.  The  claimant  is  en- 
titled to  receive  the  cost  to  which  it  was  put  by  the  change  from  the 
Gnome  to  the  Le  Rhone  motors.  It  alleges  that  this  cost  is  $7,500. 
We  assume  that  the  exact  cost  of  overhead  in  connection  with  this 
contract  can  be  determined  bv  the  district  board  from  an  examination 
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of  the  claimant's  records.  We  find  that  the  claimant  is  entitled  to 
recover  for  overhead  so  far  as  it  was  in  excess  of  the  $7,500  provided 
in  the  original  contract  and  already  paid. 

3.  The  third  claim  of  the  claimant  is  for  depreciation,  which  it  has 
figured  at  10  per  cent.  It  now  desires  to  amend  its  claim  by  asking 
for  depreciation  under  the  terms  of  Article  III,  sections  5  and  6,  of 
the  contract.  The  point  of  disagreement  appears  to  be  as  to  the 
meaning  of  the  words  "  further  contracts,"  in  paragraph  5.  We  find 
from  the  testimony  of  Maj.  Downey  and  the  claimant's  witnesses, 
which  appears  to  be  in  accord  with  reasonable  probabilities,  that 
'* further  contracts"  meant  contracts  for  a  substantial  number  of 
airplanes,  such  as  would,  to  some  degree,  absorb  depreciation.  A 
subsequent  experimental  contract  for  a  small  number  of  airplanes 
would  not,  in  our  opinion,  satisfy  the  term  "  further  contracts  "  and, 
if  that  is  all  the  claimant  received,  we  consider  it  entitled  under  its 
contract  to  receive  from  the  Government  the  actual  cost  of  equip- 
ment and  machinery  described  in  Article  III,  paragraphs  5  and  6, 
less  salvage  value,  all  to  be  determined  in  accordance  with  the  pro- 
visions of  the  two  paragraphs  quoted  and  other  terms  of  the  contract 
pei*tinent. 

DISPOSITION. 

1.  The  claim  upon  item  1,  for  cost  of  special  facilities,  is  denied. 

2.  In  respect  to  the  claimant's  second  claim,  for  overhead  expenses, 
this  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agi'eement,  and  certificate  C,  to  the  Air  Service 
Claims  Board  for  action  in  the  manner  provided  in  subdivision  C, 
section  5,  Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic  Di- 
vision. 

3.  In  respect  to  the  claim  for  depreciation,  this  Board  hereby  trans- 
mits its  decision  to  the  Air  Service  Claims* Board  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Barnes  concurring. 


Case  No.  2320. 

In  re  CLAIH  OF  S.  C.  WOOLMAH  A  CO. 

1  CONSTBTTCTION  FBEIGHT  DIFFEBENTIALS. — Where  a  purchase  order  for 
hay  provided  that  "  if  forage  originates  at  points  taking  less  rate  than 
f.  0.  b.  rate  points  to  destination  the  vendor  is  to  receive  the  benefit  of 
same,  and  if  forage  originates  at  points  taking  higher  rate  than  f.  o.  b. 
rate  points  to  destination  the  vendor  is  to  pay  same,"  and  claimant  has 
shipped  hay  from  a  point  taking  a  less  rate,  he  is  entitled  to  be  paid 
by  the  Government  the  difference  between  f.  o.  b.  rate  fixed  in  the 
contract  and  the  actual  freight  rate. 

2.  CLAOC  AND  DECISION. — Claim  presented  under  General  Order  108  for 
freight  differential  on  a  purchase  order  for  hay.  Held,  claimant  is 
entitled  to  recover. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  Greneral  Order  No. 
103,  War  Department,  1918,  and  is  for  $72,  under  the  following 
circumstances: 

2.  This  claim  comes  before  this  Board  for  its  opinion  as  to  the  con- 
struction of  a  caluse  in  the  purchase  order  contract  of  the  Quarter- 
master General's  Department  dated  June  26,  1919,  Order  No.  21685. 

3.  The  first  question  is  as  to  whether  the  purchase  order  creates  a 
legal  obligation  in  compliance  with  the  Statutes  of  the  United  States. 
On  the  purchase  order>is  printed  the  following:  "Q.  M.  C.  Form 
108B,  authorized  Oct.  9,  1918."  Quartermaster  General's  Notice 
No.  189,  dated  October  8,  1918,  provides: 

"  11.  All  purchases  of  supplies,  including  supplies  manufactured 
from  materials  furnished  by  the  Government,  shall  hereafter  be 
made  either  on  the  Standard  Contract  Form,  Q.  M.  C.  Form  No. 
108C,  or  on  the  Purchase  Order  Form  Q.  M.  C.  Form  No.  108B. 
For  the  purchase  of  such  supplies,  proposal  and  acceptance  agree- 
ments, letters  of  award  or  other  forms  of  contracts  shall  no  longer 
be  used. 

"  12.  Except  in  cases  where  the  price  is  stipulated  to  be  the  cost 
of  producing  the  commodity  plus  a  fixed  or  variable  profit  and 
except  where  delivery  extends  oeyond  sixty  days,  purchase  orders, 
Q.  M.  C.  Form  No.  108B  shall  be  used  when : 

"  (a)  The  amount  involved  is  less  than  $26,000. 
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"  (&)  The  amount  exceeds  $24,000  but  the  purchase  is  for  grain 
and  must  be  made  immediately  at  a  price  determined  by  prevailing 
quotations  on  an  exchange  or  board  of  trade. 

"  In  addition  purchase  orders  shall  be  used  to  report  calls  under 
an  allotment  of  the  U.  S.  Food  Administration  or  the  U.  S.  Fuel 
Administration." 

The  above  regulation  comes  within  the  authority  given  the  Quar- 
termaster General  under  United  States  Compiled  Statutes,  6853B. 
The  purchase  order  provided  for  delivery  by  the  contractor  of  24 
tons  of  No.  2  timothy  hay  at  $35  a  ton,  a  total  of  $840. 

4.  The  purchase  order  provides: 

"  F.  o.  b.  York  State  loading  points  taking  22^-cent  rate  to  N.  Y.  C. 
Deliveries  immediate." 

also — 

"If  forage  originates  at  points  taking  less  rate  than  f.  o.  b.  rate 
points  to  destination  the  vendor  is  to  receive  the  benefit  of  same,  and 
if  forage  originates  at  points  talring  higher  rate  than  f.  o.  b.  rate 
points  to  destination  the  vendor  is  to  pay  same." 

It  is  the  construction  of  these  clauses  that  is  in  question. 

5.  The  purchase  order  provides  for  the  shipment  of  the  hay  to 
Metuchen,  N.  J.  It  appears  that  the  points  in  the  State  of  New  York 
which  have  a  22|-cent  per  100  pounds  rate  to  New  York  City  have 
the  same  rate  to  Metuchen,  N.  J.  The  hay  w^as  shipped  from  Phila- 
delphia to  Metuchen,  and  the  rate  between  those  two  points  was  7^ 
cents  per  100  pounds.  Under  the  provisions  of  the  purchase  order 
the  Gdvernment  was  to  pay  the  freight  up  to  22^  cents  per  100 
pounds.  The  amount  paid  by  the  Government  was  the  rate  between 
Philadelphia  and  Metuchen,  which  is  7^  cents  per  100  pounds.  The 
difference  between  the  r?.te  which  the  Government  agreed  to  pay 
and  what  it  actually  did  pay  is  therefore  15  cents  per  100  pounds. 
The  contractor  claims  that  it  shipped  about  24  tons,  or  48,000  pounds, 
and  that  it  should  receive  reimbursement  at  the  rate  of  15  cents  per 
100  pounds,  making  a  total  of  about  $72. 

6.  There  is  attached  to  the  record  a  decision  by  the  Comptroller 
of  the  Treasury  under  date  of  January  16,  1919,  under  which  he 
holds  under  the  provisions  of  a  contract  very  nearly  identical  with 
the  provisions  of  the  purchase  order  in  this  case  that  the  construction 
of  the  contract  is  that  the  obligation  of  the  contractor  is  to  reimburse 
the  Government  where  the  freight  charge  is  greater  than  the  rate 
stated  in  the  contract,  and  that  the  obligation  of  the  Government  is 
to  reimburse  the  contractor  where  the  shipment  was  made  from  a 
point  nearer  the  destination  than  that  stated  in  the  contract  and 
where  the  freight  charge  wp,s  less.  He  holds  that  the  amount  to 
which  the  contractor  is  entitled  is  the  difference  between  the  freight 
from  the  point  provided  for  in  the  contract  and  the  freight  paid 
from  the  shipping  point  to  destination. 
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DECISION. 

1.  The  purchase  order  is  in  the  form  required  by  the  regulations 
of  the  Quartermaster  General  and  comes  within  the  classes  of  con- 
tracts which  are  authorized  by  the  United  States  Eevised  Statutes, 
3744,  as  modified  by  United  States  Compiled  Statutes,  6853B,  and 
the  claim  is  consequently  one  as  to  which  the  Board  of  Contract  Ad- 
justment has  jurisdiction  under  General  Order  No.  103. 

2.  The  construction  of  the  quoted  clauses  of  the  purchase  order  is 
not  difficult.  The  obligation  of  the  contractor  is  to  pay  to  the 
Government  any  excess  in  freight  beyond  the  freight  paid  or  charged 
on  a  basis  of  22^  cents  per  100  pounds.  The  obligation  of  the  United 
States  is  to  pay  the  contractor,  in  case  the  freight  paid  or  charges  is 
less  than  22^  cents  per  100  pounds,  the  diiference  between  the  actual 
freight  rate  and  22^  cents.  In  thus  construing  the  contract  we  are 
following  the  decision  of  the  Comptroller  of  the  Treasury,  and  see 
no  reason  to  doubt  its  correctness. 

3.  The  freight  paid  by  the  Government  on  the  shipment  of  hay 
from  Philadelphia  to  Metuchen  was  7^  cents  per  100  pounds.  The 
contractor  is  therefore  entitled  to  the  diiference  between  22J  cents 
and  7i  cents,  which  is  15  cents  per  100  pounds  on  the  48,000  pounds 
shipped  by  it.  The  claimant  asserts  that  the  two  cars  of  hay  weighed 
57,379  pounds  instead  of  48,000  pounds,  a  difference  of  9,379  pounds. 
If  that  is  correct  the  claimant  is  entitled  to  $14.06  more. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Tanner  concurring. 


Caiie  No.  2236. 

In  re  CLAIM  07  PHILIPS  ft  STEPHENS. 

1.  VO&MAL  COHTBACT— BBEACH— UHLiaUIDATED   DAXAaES— JITBISDIC- 

TIOH. — This  Board  has  no  Jurlsdiotlon  to  award  unliquidated  damages 
for  the  breach  by  the  Government  of  a  formal  contract. 

2.  XONEY  PAID  TO   GOVEBHMENT  FOB  ICATEBIALS  HOT   DEUVEBED— 

JUBISBICTIOH. — Where  a  fprmal  contract  for  the  sale  of  lumber  has 
been  terminated  by  the  Government's  breach,  this  Board  has  no  Jurisdic- 
tion to  allow  a  claim  against  the  Government  for  money  paid  for  mate- 
rials purchased  by  the  Contractor,  but  which  the  Government  refused 
to  deliver. 
8.  CLAIM  AHB  DECISION. — Claim  under  General  Order  103  for  damages  on 
account  of  breach  by  the  Government  of  a  contract  for  the  sale  of 
lumber.    Held,  this  Board  has  no  Jurisdiction  of  the  claim. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  for  $18,312.52. 

2.  On  or  about  February  25, 1918,  claimant,  a  partnership,  entered 
into  a  formal  contract,  sales  contract  No.  1,  with  C.  M.  Hare,  Di- 
rector of  Sales  of  the  War  Department,  representing  the  United 
States,  by  the  terms  of  which  the  claimant  purchased  approximately 
188,902,787  feet  of  hard  pine,  spruce,  hemlock,  and  fir  lumber,  title 
to  pass  on  loading,  prices  to  be  fixed,  at  each  location  designated,  by 
one  person  representing  the  claimant  and  one  person  representing 
the  United  States.  Article  13  of  the  contract  provides  "Claims, 
doubts,  or  disputes  which  may  arise  under  this  contract,  or  as  to  it^ 
performance  or  nonperformance  may  be  determined  upon  the  petition 
of  either  party  hereto,  by  the  Secretary  of  War."  A  schedule  at- 
tached to  the  contract  sets  forth  36  different  locations  at  which  the 
said  lumber  is  located.  The  claimant  resold  3  lots  of  said  lumber,  set 
forth  in  said  schedule  as  follows : 

442,535  feet  at  Fort  Sam  Houston,  Tex. 
1,448,489  feet  at  Brownsville,  Tex. 
261,741  feet  at  Laredo,  Tex. 
The  claimant  alleges  it  collected  the  sales  price  of  said  lumber  and 
paid  the  sum  due  the  United  States  therefor  in  accordance  with  the 
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terms  of  the  said  contract.  About  half  of  the  lumber  at  Laredo  was 
delivered  to  the  purchaser.  About  two-thirds  of  the  lumber  at 
Brownsville  was  delivered  to  the  purchaser.  All  of  the  lumber  at 
Fort  Sam  Houston  was  delivered  to  the  purchaser.  The  United 
States  Government  refused  to  deliver  the  remainder  of  the  lumber  at 
Laredo  and  Brownsville  because  the  said  lumber  was  required  for 
immediatvC  use  on  the  Mexican  border.  The  claimant  now  demands 
reimbursement  for  the  sums  it  states  it  paid  to  the  Government  for 
the  lumber  on  which  delivery  was  refused,  its  expenditures  for  pil- 
ing, handling,  insurance,  cost  of  creosoting,  and  cost  of  obtaining  and 
delivering  new  material  to  fulfill  the  sales  it  made  of  said  lumber, 
which  it  claims  amounts  in  all  to  $18,312.52,  as  itemized  in  the  claim- 
ant's petition. 

3.  On  August  30,  1919,  Col.  Bogers,  Director  of  Storage,  tele- 
graphed the  Zone  Supply  Officer,  San  Antonio,  Tex.,  as  follows : 

"  You  are  directed  to  suspend  delivery  and  stop  transfer  of  any 
lumber  under  general  contract  No.  1, located  at  Brownsville,  Laredo, 
or  Sam  Houston  in  Southern  Department.  Secretary  of  War  direct^ 
that  no  lumber  be  moved.  Although  contract  and  transfer  .has  been 
effected  on  paper,  it  will  remain  in  its  present  locality  under  your 
jurisdiction." 

The  memorandum  of  Director  of  the  Purchase,  Storage  and  Traffic 
Division,  by  Col.  L.  D.  Glasser,  dated  October  17,  1919,  concerning 
the  said  lumber,  states  in  part : 

"The  contractors,  J.  L.  Phillips  and  John  Stephens,  have  been 
informed  that  the  undelivered  portion  will  not  be  turned  over  to 
them,  the  sale  thereof  being  void." 

DECISION. 

1.  We  find  the  formal  contract,  so  far  as  it  relates  to  the  undeliv- 
ered lumber  at  Laredo  and  Brownsville,  has  been  terminated  by 
breach.  The  damage  claimed  is  in  part  unliquidated.  The  power 
of  the  Secretary  of  War,  and  therefore  of  this  Board,  to  settle  the 
said  contract  has  ceased.  {Crcmip  <&  Son  v.  U.  /S.,  216  U.  S.,  494.) 
This  Board  can  not  take  jurisdiction. 

Col.  Delafield  and  Mr  Fowler  concurring. 


Case  No.  2219. 

In  re  GLAIX  OF  SOUTHEBN  PACIFIC  MILLING  CO. 

1.  STORAGE  CHABGES. — Where  beans  are  stored  in  a  warehouse  and  com- 
mandeered by  the  Government,  and  the  Government  advises  the  ware- 
house company  that  the  beans  are  the  property  of  the  Government,  and 
the  beans  are  left  in  possession  of  the  warehouse  company,  there  is  an 
Implied  agreement  on  the  part  of  the  Government  to  pay  storage  charges 
thereon.  And  if  the  beans  are  located  in  a  State  in  which  ^v^arehouse 
charges  are  fixed  by  law,  the  implied  agreement  on  the  part  of  the 
Government  is  to  pay  the  legal  rate  of  storage  charges. 

S.  PACKING  FOE  SHIPMENT. — Where  the  Government  directs  a  warehouse 
company,  in  whose  warehouse  beans  belonging  to  the  Government  are 
stored,  to  ship  such  beans,  there  will  be  implied  therein  direction  to  do 
all  things  which  are  reasonably  necessary  to  prepare  the  beans  for 
shipment,  and,  if  necessary,  to  recondition  the  cars  in  which  they  are 
to  be  shipped  in  order  that  regulations  of  the  Food  Administration  may 
be  complied  with. 

3.  FILING  OF  CLAIM — JTTEISDICTION. — Where  a  claim  for  storage  charges 

on  beans,  and  for  expense  in  connection  with  their  shipment,  is  pre- 
sented to  the  depot  quartermaster  in  the  zone  where  the  beans  are 
stored,  prior  to  June  30,  1918,  such  presentation  is  a  compliance  with 
the  requirements  of  the  act  of  March  2,  1919,  such  as  to  give  this 
Board  jurisdiction  of  the  claim. 

4.  STOBAGE  CHABGES  AFTEB  JUNE  30,  1919— QUANTUM  MEBTJIT— JTJBIS- 

DICTION. — Where  storage  charges  accrue  periodically  on  beans  in 
storage,  the  fact  that  a  portion  thereof  included  in  the  claim  did  not 
accrue  until  after  June  30,  1919,  does  not  alter  the  ri{?ht  of  the  Sec- 
retary of  War  to  adjust  the  contract  under  the  act  of  March  2,  1919,  as 
the  contract  as  a  whole  was  made  prior  to  November  12,  1918.  In  any 
event  clrimant  would  be  entitled  to  compensation  under  quantum 
mernit. 

5.  CLAIM  AND  DECISION. — Claim  for  storage  and  shipping  charges  on  beans 

under  the  act  of  March  2,  1919.     Held,  an  agreement  within  said  act. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  and  the  claim  of  the  Newmark  Grain  Co.,  No. 
150-C-2218,  were  referred  to  this  Board  bv  the  Settlements  Division, 
Office  of  Director  of  Finance,  with  a  request  for  an  opinion  as  to 
whether  or  not  they  can  be  considered  as  class  B  claims  under  the 
act  of  March  2,  1919. 
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2.  They  had  been  previously  submitted  to  the  Board  of  Appraisei*s 
upon  the  assumption  that  said  board  had  jurisdiction  under  the  act 
of  August  10,  1917,  but  said  board  decided  to  the  contrary. 

3.  The  claimant  is  a  public  warehouse  corporation.  Certain  beans 
stored  with  it  were  commandeered  by  the  United  States,  and  on  or 
about  March  1,  1918,  Maj.  H.  K.  Weidenfeld,  of  the  Quartermaster 
Corps,  advised  it  that  said  beans  had  been  commandeered  and  be- 
longed to  the  United  States.  Settlement  for  the  current  season's 
storage  appears  to  have  been  made  by  the  former  owners  or  in  con- 
nection with  the  proceeding  to  commandeer. 

4.  The  beans  remained  in  the  custody  of  claimant  until  further 
storage  charges  had  accrued.  They  were  subsequently  shipped,  most 
of  them  in  the  months  of  October  and  November,  1918,  but  some  as 
late  as  September  24,  1919,  on  the  order  of  the  Quartermaster's  De- 
partment. Bills  were  rendered  as  to  the  several  lots  on  various  dates 
in  1918  to  the  depot  quartermaster,  Fort  Mason,  San  Francisco. 

5.  Under  the  regulations  of  the  Food  Administration,  claimant 
was  not  permitted  to  ship  without  reconditioning  the  cars,  that  is 
to  say,  lining  them  with  heavy  paper  in  such  manner  as  would  pro- 
tect the  sacks  against  breaking  and  the  consequent  loss  of  the  beans. 

6.  Thereafter  purchase  orders  were  issued  by  Maj.  Weidenfeld  to 
the  claimant  covering  the  storage  and  other  charges,  but  payment 
thereon  was  refused  by  the  disbursing  officer. 

7.  Storage  charges  of  public  warehouses  in  California  are  fixed 
under  the  State  law  requiring  that  they  be  filed  with  the  State  rail- 
road commission  for  approval,  and,  when  approved,  can  not  be 
changed  without  authority  of  the  commission. 

DECISION. 

1.  The  notice  by  Maj.  Weidenfeld  to  the  claimant  that  the  beans 
held  in  storage  had  become  the  property  of  the  United  States,  coupled 
with  the  fact  that  they  were  left  in  storage,  constituted  an  implied 
contract  on  the  part  of  the  United  States  to  pay  the  storage  charges  at 
the  legal  rate  in  California  and  such  expenses  as  were  properly  in- 
volved in  meeting  the  requirements  with  reference  to  storage  and 

shipment. 

2.  The  contract  not  being  one  to  be  performed  within  60  days,  and 
being  in  excess  of  $500  in  amount,  is  required  by  section  6863-b  U.  S. 
Comp.  Stat,  to  be  reduced  to  writing  and  signed  by  the  contracting 
parties.     It  is,  therefore,  a  contract  not  executed  according  to  law. 

3.  The  contract,  not  having  been  executed  according  to  law,  is 
covered  by  the  act  of  March  2,  1919,  and  may  be  adjusted  by  the 
Secretary  of  War,  provided  the  claim  was  presented  before  June 
30,1919.' 
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4.  That  the  charges  were  accruing  periodically,  and  that  a  portion 
of  them  did  not  accrue  until  after  June  30,  1919,  does  not  alter  the 
right  of  the  Secretary  of  War  to  adjust  the  contract  under  the  act 
of  March  2,  1919,  provided  he  finds  the  claim  was  presented  before 
June  30,  1919,  for  the  amount  due  up  to  the  time  of  its  presentation ; 
but  even  if  the  claim  had  not  been  presented  in  time,  the  services  hav- 
ing been  performed,  claimants  would  be  entitled  to  compensation  on 
a  quantum  meruit. 

5.  The  rendering  of  bills  to  the  depot  quartermaster  before  June 
30,  1919,  constituted  a  sufficient  presentation  of  the  claim  to  entitle 
the  claimant  to  relief  under  the  statute. 

6.  The  claimant  should  be  paid  such  amount  as  shall  be  found  to 
be  due  it,  not  only  for  storage  but  for  reconditioning  and  for  any 
other  proper  and  reasonable  expenses  incurred  by  it  in  the  perform- 
ance of  the  implied  contract. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  appropriate  action. 

Col.  Delafield  and  Mr.  Price  concurring. 


Case  No.  1792. 

In  re  CLAIM  OF  ST.  LOUIS  CAB  CO. 

1.  BE-FOEHATION  OF  CONTRACT. — Where  olaimant  had  a  formal  contract 

to  mannfacture  and  deliver  a  quantity  of  machine  gun  carts  and  ma- 
chine gnn  ammnnltion  carts,  and  where  the  provisions  of  snch  con- 
tract by  mntnal  mistake  did  not  embody  the  agrreement  of  the  parties 
as  to  the  crating  of  the  articles  to  be  produced,  snch  contract  will  be 
re-formed  to  conform  to  the  intention  of  the  parties. 

2.  LIQTJIDATED  DAMAGrES. — Where  such  contract  for  the  protection  of  the 

Oo'vernment  provided  for  liquidated  dam&ges  for  delays  in  deliveries 
the  claimant  will  not  be  chargeable  with  delays  or  subject  to  such  pro- 
visions where  the  delays  are  shown  to  have  been  occasioned  by  the 
fault  of  the  Government,  and  claimant  should  be  paid  the  amount 
withheld. 

3.  CHANGED     SPECIFICATIONS  —  ADDITIONAL     BEQUIBEMENTS  —  BEIH- 

BTTBSEHENT. — Where  claimant  during  the  performance  of  such  con- 
tract was  required  by  the  contracting  officer  to  crate  the  articles  manu- 
factured thereunder  for  overseas  delivery,  and  where  claimant  was  re- 
quired to  incur  expense  that  he  would  not  have  been  required  to  incur 
under  the  original  contract,  there  arose,  under  the  act  of  Harch  2,  1919, 
an  implied  obligation  on  the  part  of  the  United  States  Government  to 
reimburse  the  claimant  for  the  expenditures  so  made. 

4.  CLAIH  AND  DECISION. — This  claim  for  $39,507.92  is  an  appeal  from  the 

Claims  Board,  Ordnance  Department,  and  presented  upon  the  theory  that 
the  Government  wrongfully  deducted  $4,627  as  liquidated  damages  for 
delays  in  deliveries,  and  that  claimant  is  entitled  to  $34,888  for  crat- 
ing 8,720  machine  gun  carts  under  an  Informal  contract.  Held,  that 
the  delays  were  not  occasioned  by  the  fault  of  the  claimant;  that  the 
original  contract  should  be  re-formed  to  conform  to  the  intention  of 
the  parties,  and  that  there  arose  an  informal  contract  under  the  act 
of  March  2,  1919,  to  reimburse  claimant  for  labor  and  material  costs 
of  crating  carts  delivered  under  such  contract. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Ord- 
nance Department,  upon  a  claim  by  the  St.  Louis  Car  Co.,  St.  Louis, 
Mo.,  for  $39,507.92,  of  which  $4,627.92  is  for  deductions  made  by  the 
Government  from  payments  for  materials  delivered  under  contract 
War-Ord  CMG-77  on  account  of  liquidated  damages.  The  balance 
of  the  claim,  amounting  to  $34,880,  comes  under  class  B  of  Purchase, 
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Storage,  and  TraflSc  Division  Supply  Circular  No.  17  and  is  for  the 
cost  of  crating  8,720  machine  gun  carts  at  $4  each  under  an  informal 
agreement  alleged  to  have  been  made  by  direction  of  Brig.  Gen. 
John  H.  Rice,  Ordnance  Department,  on  or  about  the  1st  of  Janu- 
ary, 1918. 

2.  Under  date  of  October  27, 1917,  procurement  order  No.  CMG-77 
was  issued  by  Brig.  Gen.  John  H.  Rice,  United  States  Army,  Chief 
of  the  Carriage  Division,  Ordnance  Department,  for  4,610  machine 
gun  carts ;  4,610  machine  gun  ammunition  carts ;  and  780  spare  ma- 
chine gun  carts,  to  be  delivered  to  the  Government  on  or  about  May 
31,  1918. 

3.  On  December  14,  1917,  the  claimant  executed  a  formal  contract 
in  writing  dated  October  27,  1917,  which  was  later  signed  on  behalf 
of  the  Government  by  Gen.  Rice.  This  contract  confirmed  the  terms 
of  the  procurement  order  and  also  provided  in  Article  II : 

«  *  *  *  *  0  0 

"  Deliveries  of  the  articles  suitably  packed,  boxed,  and  marked  ac- 
cording to  the  instructions  of  the  contracting  officer  shall  be  made 
to  the  contracting  officer  f .  o.  b.  cars  at  St.  Louis,  Missouri.    *    *    ♦ 

"  The  contractor  shall  ship  the  articles  to  any  point  in  the  United 
States,  freight  prepaid,'  making  all  arrangements  for  transportation, 
all  according  to  the  instructions  of  the  contracting  officer,  and  shall 
be  reimbursed  for  the  payment  of  such  freight  as  hereinafter  pro- 
vided." 

4.  As  a  part  of  the  contract  there  was  attached  a  copy  of  '*'  Instruc- 
tions to  bidders,"  Form  No.  434,  which,  at  section  48,  page  62,  states : 

"  The  contractor  shall,  without  charge,  furnish  all  necessary  labor 
and  material,  and  properly  prepare  and  securely  pack  for  shipment 
all  material  furnished  under  these  specifications;  *  *  *  as  may 
be  described  by  the  Ordnance  Department." 

5.  Soon  after  the  procurement  order  was  issued,  Maj.  Annessley 
D.  Smith,  Ordnance  Department,  was  assigned  to  the  claimant's 
plant  as  chief  inspector.  He  found  little  to  guide  him  in  the  way 
of  drawings  and  specifications  for  the  manufacture  of  the  carts,  and, 
in  the  course  of  his  investigations,  he  asked  the  contractor  what 
agreement  had  been  made  as  to  packing.  The  claimant  told  Maj. 
Smith  that  it  was  required  to  load  the  carts  upon  railroad  cars  and 
to  so  secure  them  that  no  damage  would  result  in  transit. 

6.  A  meeting  of  representatives  of  the  contractors  engaged  in  the 
manufacture  of  carts  of  this  type  and  also  of  the  inspectors  at  their 
resi)ective  plants  was  called  at  Chicago  on  December  7,  1917,  for  the 
purpose  of  discussing  the  production  problems  confronting  the  con- 
tractors and  the  Ordnance  Department.  This  type  of  equipment 
had  never  been  previously  manufactured  in  the  United  States.  Capt. 
John  S.  Peoples,  Ordnance  Department,  represented  the  Contracting 
Officer  at  the  meeting.    Maj.  Smith  asked  for  instructions  as  to  pack- 
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ing  and  was  informed  by  Capt.  Peoples,  who  confirmed  the  claimant's 
previous  statements,  that  the  carts  would  be  shipped  to  the  various 
cantonments  in  this  country  to  be  used  by  troops  in  training.  At 
that  time  it  was  intended  to  fully  equip  combatant  units  and  to  trans- 
port complete  equipment  with  each  detachment  of  troops. 

7.  Sometime  thereafter  the  department  found  it  impracticable  to 
follow  this  course  and  decided  to  ship  much  of  the  equipment  for 
the  American  Expeditionary  Forces  in  bulk.  After  the  claimant 
had  manufactured  and  shipped  a  substantial  number  of  uncrated 
carts,  orders  were  issued  directing  it  to  crate  carts  for  overseas  ship- 
ment. 

8.  A  controversy  arose  as  to  whether  the  claimant  or  the  Govern- 
ment should  bear  the  cost  of  the  crating,  and  for  a  time  the  Govern- 
ment entertained  a  view  that  the  additional  expense  should  be  re- 
imbursed to  the  contractor  by  the  Government. 

9.  Under  date  of  April  16,  1918,  Col.  Earl  McFarland,  Ordnance 
Department,  wrote  to  the  inspector  of  ordnance  at  the  St.  Louis 
Car  Co.  in  part  as  follows : 

"  I  am  instructed  by  the  Acting  Chief  of  Ordnance  to  inform  you 
that  information  in  this  office  indicates  that  it  will  be  proper  to  allow 
manufacturers  of  machine-gun  carts  an  additional  payment  on  each 
cart  crated  for  shipment  on  account  of  the  cost  of  crating." 

10.  On  June  18,  1918,  Col.  McFarland  withdrew  his  approval 
by  an  indorsement  to  the  Inspection  Division  and  under  date  of 
June  21, 1918,  the  Small  Arms  Section,  Procurement  Division,  wrote 
to  the  claimant  in  part : 

"It  is  unfortunate  that  you  had  been  given  to  understand  that 

an  allowance  would  be  made  for  this  work,  as  it  is  believed  any  action 
authorizing  an  increased  cost  must  be  covered  by  an  amendment 
to  the  contract  and  should  originate  in  this  office." 

11.  The  contract  contained  a  provision  for  liquidated  damages 
to  protect  the  Government  in  the  event  of  delay  in  delivery  of  the  carts 
in  accordance  with  the  prescribed  schedule  and  also: 

"The  contractor  shall  not  be  responsible  for  any  delays  which 
shall  be  determined  by  the  contracting  officer  to  have  been  caused 
by  direct  act  or  failure  of  the  United  States  without  fault  of  the 
contractor,  or  by  any  other  cause  beyond  the  control  and  without 
fault  of  the  contractor,  such  as  explosions,  riots,  labor  strikes,  acts 
of  war,  and  the  like;  but  the  contractor  shall  use  his  best  efforts 
to  remove  any  cause  for  delay,  and  whenever  the  effect  of  such  cause 
shall  be  removed  the  contractor  shall  proceed  with  the  performance 
of  this  contract  with  the  utmost  dispatch." 

DECISION. 

1.  It  is  argued  for  the  Government  that  the  claim  for  the  cost 
of  crating  gun  carriages  depends  upon  a  proper  interpretation  of 
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the  language  of  the  formal  contract,  i.  e.,  "  Deliveries  of  the  articles 
suitably  packed,  boxed,  and  marked  according  to  the  instructions 
of  the  contracting  officer  f .  o.  b.  cars  St.  Louis  *  *  *  "  ^^(1  the 
language  of  the  "Instructions  to  bidders"  "The  contractor  shall, 
without  charge,  furnish  all  necessary  labor  and  material  and  prop- 
erly prepare  and  securely  pack  for  shipment  all  material  furnished 
under  these  specifications  *  *  *."  If  there  is  any  inconsistency 
in  the  two  clauses  quoted,  the  language  of  the  contract  must,  of 
course,  prevail.    It  is  urged  that  the  word  boxing  includes  crating. 

2.  The  claimant,  on  the  other  hand,  asks  for  a  reformation  of 
the  contract  on  the  ground  that  the  written  instrument,  contract 
No.  CMG-77,  does  not  reflect  the  terms  of  the  agreement  between 
the  parties.  The  estimate  of  cost  upon  which  the  price  was  agreed, 
the  claimant  asserts,  did  not  include  an  allowance  to  cover  the  cost 
of  crating,  and  testimony  to  this  effect  is  confirmed  by  Capt.  Peoples 
and  Mr.  E.  E.  Parsonage,  chairman  of  the  Vehicles  Committee  of 
the  Council  of  National  Defense,  who  negotiated  the  bargain  and 
who  are  the  only  persons  in  a  position  to  loiow  the  terms  agreed 
upon. 

3.  When  the  contract  was  presented  to  it  for  execution  the  claimant 
consulted  Maj.  Smith  as  to  the  effect  of  signing  a  contract  containing 
a  clause  which  it  feared  might  be  construed  in  the  manner  now 
urged  by  the  Government  attorney.  Maj.  Smith  interpreted  the 
language  quoted  as  reserving  to  the  contracting  officer  the  right  to 
specify  the  natuj-e  of  the  packing  to  be  required  and  he  added  that 
this  right  had  already  been  exercised  at  the  meeting  of  December  7, 
1917.  Regarded  in  this  manner,  the  clause  was  inoffensive,  in  fact  a 
nullity,  and  the  claimant  did  not,  under  the  circumstances,  want  to 
annoy  the  Government  by  unnecessarily  objecting  to  the  form  of  a 
contract,  the  substance  of  which  had  no  prejudicial  effect.  Maj. 
Smith  further  explained  to  the  claimant  that  any  change  from  the 
meaning  given  to  that  language  by  the  contracting  officer's  repre- 
sentative would  be  a  modification  of  the  contract  and  subject  to  the 
provisions  of  Article  III: 

"  It  is  agreed  that  the  contracting  officer  may,  by  written  notice  to 
the  contractor,  make  changes  in  the  drawings  and  specifications  form- 
ing part  of  this  contract,  and  if  such  changes  involve  a  substantial 
increase  in  the  cost  of  manufacture  of  the  articles  a  fair  addition 
shall  be  made  to  the  purchase  price;  but  if  such  changes  involve  a 
substantial  decrease  in  the  cost  of  manufacture  of  the  articles  a  fair 
deduction  shall  be  made  therefrom  all  as  shall  be  determined  by  the 
contracting  officer." 

4.  It  does  not  seem  necessary  to  decide  what  might  ordinarily  be 
included  bv  the  use  of  the  word  "  box,"  for  this  Board  is  satisfied  that 
the  failure  of  the  Government  to  strike  the  provisions  as  to  boxing 
from  this  particular  contract  was  a  clerical  error,  due  perhaps  to  the 
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fact  that  when  the  contract  was  prepared  the  claimant  and  the  two 
negotiators  were  separated  and  in  distant  parts  of  the  country  not 
available  for  consultation  of  the  scrivener. 

5.  The  agreement  which  this  contract  was  intended  to  cover  and 
confirm  required  that  the  carts  be  packed  in  a  manner  which  experi- 
ments conducted  by  Capt.  Peoples  showed  would  be  satisfactory  for 
domestic  shipment;  that  is,  so  packed  in  railroad  cars  as  to  prevent 
their  becoming  loose  and  broken  in  transit. 

6.  The  claimant  shipped  1,280  carts  in  this  manner  and  there  is 
nothing  in  the  record  to  indicate  that  any  of  these  carts  were  dam- 
aged in  shipment,  nor  does  it  appear  that  the  Government  has  ever 
claimed  a  reduction  in  the  contract  price  of  these  1,280  carts  to 
compensate  for  the  decreased  cost  to  the  claimant  resulting  from 
not  having  to  crate  these  carts.  Obviously,  if  the  agreement  pro- 
vided that  the  claimant  should  crate  the  carts  and  the  Government 
waived  such  a  requirement,  then  the  Government  would  be  entitled 
to  claim  the  saving  to  the  claimant  resulting  from  such  a  waiver. 
It  is  the  opinion  of  this  Board  that  the  original  agreement  did  not 
require  the  claimant  to  crate  the  carts  manufactured  by  it  for  either 
domestic  or  foreign  shipment,  and  the  formal  contract.  No.  CMG-77, 
is  accordingly  reformed. 

7.  In  accordance  with  the  provisions  of  Article  III  the  Govern- 
ment notified  the  claimant  on  or  about  February  25,  1918,  that  it 
would  be  required  to  crate  for  overseas  shipment  all  of  the  carts 
remaining  to  be  delivered  under  the  contract.  The  claimant  agreed 
to  so  crate  the  carts  upon  the  implied  promise  of  the  Government 
to  reimburse  to  it  the  cost  of  so  doing.  The  claim  under  that  in- 
formal agreement  may  be  adjusted  under  the  provisions  of  the  act 
of  March  2,  1919  (40  Stat.,  1272),  and  upon  such  an  adjustment  the 
claimant  should  be  paid  the  labor  and  material  costs  of  complying 
with  the  directions  to  crate  some  of  the  carts  delivered  under  contract 
CMG-77. 

8.  It  should  be  noted  that  in  its  application  for  an  additional 
allowance  dated  March  15,  1918,  the  claimant  asked  $3.77  for  each 
cart  crated  for  marine  shipment  and,  accordingly,  payment  under 
this  decision  should  be  at  a  rate  not  in  excess  of  $3.77  for  each  of 
the  carts  crated. 

9.  The  contract  provided  that  deliveries  should  be  completed  by  May 
31,  1918.  In  the  event  of  delay  of  delivery  beyond  the  date  specified 
in  the  original  contract  the  Government  had  several  options,  includ- 
ing the  right  to  extend  the  time  within  which  deliveries  were  to 
be  made,  and  to  make  a  deduction  of  one-thirtieth  of  one  per  cent  of 
the  purchase  price  of  the  carts  for  each  day  in  the  delivery  of  which 
the  contractor  was  in  arrears,  as  liquidated  damages.  If  the  delay 
was  due  to  any  of  the  reasons  recogmzed  in  the  contract  as  excusable 
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causes,  then  the  (Tovemment  was  not  entitled  to  damages  on  ac- 
count of  the  delay. 

10.  Under  date  of  June  6,  1918,  a  supplemental  agreement  was 
entered  into  which  amended  the  schedule  of  deliveries  contained  in 
the  original  contract  to  the  end  that  deliveries  should  be  completed 
on  or  before  August  15,  1818,  and  confirmed  all  other  provisions 
of  the  original  contract.  The  supplemental  agreement  recognized 
the  delays  as  having  been  due  to  "  causes  beyond  the  control  and 
without  the  fault  of  the  contractor."  This  language  is  not  con- 
clusive^ but  it  raises  a  presumption  that  the  delays  were  due,  either 
to  the  "  direct  act  or  failure  of  the  United  States,"  or  to  "  causes 
beyond  the  control  and  without  the  fault  of  the  contractor  svxih  as 
explosions^  riots,  labor  strikes,  acts  of  war,  and  the  like?^ 

11.  Testimony  upon  the  hearing  showed  conclusively  that  the  de- 
lay on  account  of  which  the  extension  was  granted  and  the  further 
delay  in  the  final  deliveries  under  the  supplemental  agreement  were 
due  to  frequent  changes  by  the  Government  in  the  drawings  and 
specifications  under  which  the  carts  were  being  manufactured.  No 
carts  of  this  type  had  previously  been  manufactured,  as  the  design 
had  been  adapted  from  the  French  to  accommodate  American  ma- 
chine guns  and  ammunition. 

12.  It  is  the  opinion  of  this  Board  that  the  claimant  should  also  be 
paid  the  moneys  withheld  on  account  of  liquidated  damages. 

DISPOSmON. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Ordnance  Department,  for 
appropriate  action. 

Col.  Delafield  and  Mr.  Harding  concurring. 


Case  No.  2343. 

In  re  CLAIM  07  SPENCER  LENS  CO. 

1.  ADDITIONAL  FACILITIES — RELEASE. — Where  the  termination  clause  of  a 
contract  contained  a  provision  for  payment  on  acconnt  of  additional 
facilities  required  for  performance  of  the  contract  and  also  provided 
that  the  cost  of  snch  facilities  was  not  to  exceed  a  named  amount,  and 
where,  after  suspension  of  the  contract,  claimant  executed  a  settlement 
contract  based  on  such  termination  clause  and  containing  a  release  of 
all  claims  and  .demands  arising  out  of  the  original  contract,  claimant 
can  not  now  he  heard  to  say  that  there  was  an  agreement  outside  of  the 
original  contract  contemplating  extra  facilities  costing  more  than  the 
sum  so  fixed  in  its  contract. 

8.  CLAIU  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
an  oral  agreement  relating  to  facilitiej{  for  the  manufacture  of  optical 
glass.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDIKGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $20,000,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Under  date  of  April  11,  1918,  the  claimant  entered  into  a  writ- 
ten agreement  with  the  Government,  acting  through  the  Signal 
Corps,  contract  No.  3422,  for  the  manufacture  of  70,000  pounds  of 
optical  glass,  at  a  total  estimated  cost  of  $332,500,  the  price  to  be 
paid  the  contractor  to  be  determined  by  the  War  Industries  Board. 

3.  Under  Article  XII  of  the  contract  the  contractor  agreed  that, 
in  order  to  expedite  production,  it  would  construct  an  addition  to  its 
present  plant,  and  the  Government  agreed  that.  If  it  should  terminate 
the  contract  before  the  completion  thereof,  it  would 

"reimburse  the  contractor  for  such  proportion  of  the  cost  of  said 
additional  plant  as  the  undelivered  materials  bear  to  all  the  materials 
deliverable  hereunder;  but  in  no  case  shall  the  said  cost  to  which 
said  proportion  is  to  be  applied  exceed  $60,000  or  such  sum  in  excess 
thereof  as  the  Signal  Corps  shall  authorize.  For  the  purposes  of 
this  article  the  said  cost  of  such  additional  plant  shall  be  determin- 
able by  the  Government." 
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4.  By  supplemental  agreement,  dated  July  12,  1918,  this  sum  of 
$60,000  was  increased  to  $90,000, 

5.  The  claimant  alleges  that  in  May,  1918,  it  was  advised  by  the 
Fuel  Administration  that  they  could  not  give  assurance  of  an  ade- 
quate supply  of  natural  gas  for  the  winter  of  1018,  which  the  claim- 
ant had  been  relying  upon  to  carry  on  its  production.  The  claimant 
further  alleges  that  on  telegraphic  order  from  Dr.  Arthur  L.  Day, 
War  Industries  Board,  dated  May  25,  1918,  it  took  steps  to  provide 
for  an  artificial  supply  of  gas,  ordered  gas  producers,  and  contracted 
for  a  railroad  siding,  purchased  land,  and  built  a  house  to  store  coal, 
at  a  total  expense  of  $142,123.24. 

6.  The  claimant  further  alleges  that  during  the  summer  it  de- 
veloped a  process  for  expediting  the  production  of  glass,  and  that  it 
was  ordered  by  representatives  from  the  Aircraft  and  the  Rochester 
District  Ordnance  Office  to  provide  facilities  to  put  this  process  into 
effect,  and  that  the  claimant  thereupon  built  furnaces  and  annealing 
ovens  at  an  estimated  cost  of  about  $24,000. 

7.  The  claimant  sums  up  its  agreement  with  the  Government  as 
follows : 

"  Under  date  of  April  11,  1918,  we  entered  into  contract  No.  3422, 
order  No.  20903,  with  the  Signal  Corps,  U.  S.  A.,  to  supply  70,000 
lbs.  of  optical  glass.  In  order  to  produce  this  glass  we  were  to 
enlarge  our  building  and  facilities.  The  glass  was  to  be  made  on 
a  cost-plus  basis,  llie  cost  of  the  additional  building  and  equipment 
was  to  be  figured  into,  the  cost  of  the  glass  up  to  a  limit,  $60,000. 
On  July  12  a  supplemental  contract  was  drawn  increasing  this 
limit  to  $90,000.  The  settlement  contract  made  after  the  signing  of 
the  armistice  provided  for  settlement  on  this  basis.  Whereas,  it 
seemed  at  the  time  that  the  $90,000  would  be  adequate,  we  found 
absolute  need  for  equipment  which  was  not  contemplated  at  the  time 
and  we  wei^e  ordered  to  proceed  to  secure  these  facilities  to  help  get 
out  more  glass." 

8.  The  claimant  sets  out  the  facts  to  establish  such  an  agreement 
as  follows : 

"  Were  ordered  by  Dr.  Arthur  L.  Day,  of  War  Industries  Board, 
by  telegram,  letter,  and  conversation  to  put  in  gas  plant  and  to  do 
everything  in  our  power  to  produce  more  glass. 

"  Other  members  of  the  Geophysical  Laboratory  in  our  plant  urged 
more  production  and  a  guarantee  of  production  through  winter  of 
1918-19. 

"Ordered  by  Lieut.  R.  W.  Werth  to  produce  more  glass  even 
though  it  involved  greater  outlay  than  provided  for.  Promised 
future  orders  to  reimburse  us. 

"A.  H.  Foster  and Smith,  from  the  Rochester  District  Ord- 
nance Office,  ordered  us,  when  here,  to  produce  all  the  glass  possible, 
as  fast  as  possible. 

"Phone  messages  from  the  Rochester  District  Ordnance  Office 
urged  our  producing  more  glass  and  providing  a  continuous  supply 
during  the  winter." 
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9.  On  or  about  December  10,  1918,  the  Government  terminated  its 
contract  with  the  claimant.  The  claimant  and  Government  agents 
thereupon  proceeded  to  a  settlement,  in  pursuance  of  which,  the 
claimant  received  payment  in  full  for  certain  supplies  delivered,  a 
proportion  of  $90,000  calculated  in  accordance  with  the  provisions  of 
Article  XII,  and  other  sums,  amounting  in  all  to  $172,419.12. 

10.  The  claimant  thereupon  executed  a  release  to  the  Government 
which  read,  in  part  as  follows : 

"  Whereas  the  Government  and  the  contractor  did  on  the  11th  day 
of  April,  1918,  enter  into  a  certain  contract  for  the  delivery  by  the 
contractor  to  the  Government  of  70,000  pounds  of  optical  glass,  at 
the  tentative  unit  prices  mentioned  in  said  order,  final  prices  to  be 
settled  as  therein  provided,  which  said  contract  is  known  as  contract 
No.  3422  and  is  confirmatory  of  order  No.  20903,  dated  April  5, 1918, 
which  said  contract  was  amended  by  supplemental  contract  No. 
3422-1,  dated  July  12,  1918  (said  two  contracts,  together  with  all 
orders  or  contracts  supplemental  thereto,  except  this  contract,  are 
hereinafter  collectively  called  **  original  contract"),  and  whereas  it 
is  in  the  public  interest  to  terminate  said  original  contract  as  herein 
provided;  and  the  parties  hereto  mutually  covenant  and  agree  as 
follows: 

'  Akticle  II.  The  Government  shall  forthwith  pay  to  the  contractor 
the  sum  of  $172,419.12,  which  shall  constitute  full  and  final  compen- 
sation for  articles  or  work  delivered,  services  rendered  and  expendi- 
tures incurred  by  the  contractor  under  said  contract. 

Akticlb  III.  The  contractor  does  hereby  for  itself,  its  successors 
and  assigns,  remise,  release,  and  forever  discharge  the  Government  of 
and  from  all  and  all  manner  of  debts,  dues,  ^um  or  sums  of  money, 
accounts,  reckonings,  claims,  and  demands  whatsoever,  due  or  to  be- 
come due  in  law  or  in  equity,  under  or  by  reason  of,  or  arising  out  of 
said  original  contract,  except  the  sum  herein  agreed  to  be  paid." 

11.  The  contractor  now  claims  the  sum  of  $20,000,  alleging  that  it 
incurred  such  expenses  in  the  manner  hereinbefore  set  out,  in  addition 
to  the  expense  for  which  it  has  already  been  paid,  as  aforesaid. 

DECISION. 

*1.  It  seems  to  this  Board  that  hearing  is  not  necessary  in  this 
case.  For  the  purposes  of  this  decision,  we  have  assumed  the  facts 
to  be  as  stated  by  the  claimant  and  as  shown  by  the  original  con- 
tract and  release  executed  by  the  claimant. 

2.  Taken  in  the  light  most  favorable  to  the  claimant,  its  allegations 
do  not  seem  to  establish  a  contract  with  the  Government  outside  its 
original  contract.  No.  3422,  as  amended.  It  is  not  necessary,  however, 
to  decide  on  that  point.  The  claimant  has  executed  a  general  release 
which  was  obviously  intended  to,  and  did  by  its  terms,  release  and 
discharge  the  Government  from  its  liability  under  the  contract  and 
supplemental  contracts  and  "all  orders  or  contracts  supplemental 
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thereto."  This  clearly  includes  the  items  which  the  claimant  now 
claims,  even  if  we  assume  what  seems  doubtful,  that  they  were 
anything  more  than  the  necessary  operations  of  the  claimant  in  the 
performance  of  its  obligations  under  its  contract. 

DISPOSmON. 

Final  order  will  issue  denying  relief  to  the  claimant. 
(;<>!.  Delufield  and  Mr.  Barnes  concurring. 


Case  No.  2238. 

In  re  CLAIKC  07  COLLEGIATE  BALLOON  SCHOOL  (INC.). 

1.  FORMAL    CONTEACT— -TERMINATION— -UNUaUIDATED    DAMAGES— JU- 

RISDICTION.— Where  a  formal  contract  is  terminated  and  there  remains 
for  adjustment  thereunder  only  a  claim  for  unliquidated  damages,  this 
Board  has  no  jurisdiction  to  make  any  adjustment  thereunder. 

2.  CLAIM  AND  DECISION. — Claim  under  General  Order  103  for  unliquidated 

damages  on  a  terminated  formal  contract.  Held,  this  Board  has  no 
jurisdiction. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  by  petition,  in  accordance  with  General 
Order  No.  103,  War  Department,  1918,  and  is  for  $124,221.13-  The 
claim  in  some  form  was  presented  to  the  Claims  Board,  Air  Service, 
and  there  disallowed. 

2.  Tlie  claim  is  based  on  Signal  Corps  contract  No.  2355,  order  No. 
20310,  dated  December  4,  1917,  between  Maj.  A.  C.  Downey,  for  the 
United  States,  and  the  claimant.  The  contract  was  executed  accord- 
ing to  law  and  provides  that : 

"Article  I.  During  the  period  Dec.  15,  1917,  to  June  30,  1918,  the 
contractor  shall  provide,  properly  equip,  and  maintain  a  school  for 
free  ballooning  of  sufficient  size  to  enable  the  adequate  training 
thereat  of  at  least  six  balloon  students;  during  the  months  of  April, 
May,  and  June  this  school  shall  be  located  at  or  near  Rockville,  in 
the  State  of  Connecticut,  and  during  the  months  of  December,  Janu- 
ary, February,  and  March  at  or  near  Macon,  in  the  State  of  Georgia." 

3.  The  contract  further  requires  that  claimant  shall  provid-e  bar- 
racks and  subsistence  for  students,  competent  instructors  in  free 
ballooning,  and  lecturers  on  various  related  subjects,  and  also  that 
claimant  shall  carry  on  its  work  under  the  direction  of  the  Signal 
Corps,  shall  assume  responsibility  for  damage,  loss  or  destruction  of 
equipment  by  students  during  the  course  of  instruction  and  tests, 
shall  pay  the  expense  of  balloon  voyages,  including  return  transpor- 
tation, and  shall  accept  responsibility  for  all  accidents  resulting  in 
loss  or  injury  to  the  person  or  property  of  others  caused  by  explo- 
sions, unfoi-tunate  landings,  or  other  cause. 
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4.  The  only  stipulation  in  the  contract  providing  for  its  termina- 
tion is  the  following : 

"Article  XII.  That  in  the  case  of  failure  of  the  said  contractor  to 
maintain  the  facilities,  equipment,  and  personnel  above  specified 
during  the  period  of  this  contract  this  contract,  in  the  discretion  of 
the  Signal  Corps,  may  be  declared  null  and  voidf." 

5.  The  contract  provides  for  compensation  to  the  claimant  at  the 
rate  of  $700  for  each  student  instructed  who  shall  qualify  as  a  balloon 
pilot  and  $100  for  every  balloon  flight  given  to  a  student  who  shall 
not  so  qualify. 

6.  The  Government  sought  to  induce  the  claimant  to  enlarge  its 
facilities  much  beyond  the  requirements  of  the  formal  contracC. 
Claimant  actually  established  facilities,  at  a  cost  of  some  $35,000, 
sufficient  for  the  instruction  of  10  students  at  a  time  and  expendeii 
some  $40,000  additional  for  instruction  and  maintenance.  It  com* 
plied,  so  far  as  the  record  shows,  with  all  the  requirements  of  its 
contract.  The  regular  course  for  each  group  or  squad  of  10  students 
was  10  days.  Claimant  was  therefore  able  to  train  approximately 
30  students  per  month. 

7.  On  March  7,  1918,  the  Signal  Corps  having  concluded  that  in 
view  of  the  urgent  need  of  men  overseas  it  was  inadvisable  to  con- 
tinue giving  students  the  kind  of  course  for  which  claimant's  school 
was  designed,  notified  the  claimant  by  letter  of  that  date  that  after 
an  assignment  of  10  men  on  March  15  no  more  students  would  be 
sent  to  its  school. 

8.  The  officers  of  the  Signal  Corps  dealt  with  the  claimant  with 
reference  to  the  contract  upon  the  theory  that  the  only  obligation  on 
the  part  of  the  Government  was  to  pay  for  such  students  as  might 
be  sent  by  it  to  the  school  and  actually  instructed  by  the  claimant. 

9.  The  claimant  received  from  the  Government  $28,800,  being  com- 
pensation at  the  contract  price  for  the  training  of  the  students  who* 
were  assigned  to  the  school. 

DECISION. 

1.  This  Board  will  assume  for  the  purpose  of  this  decision  that 
inasmuch  as  the  claimant  was  obligated  by  the  contract  to  establish 
costly  facilities  and  incur  heavy  expenses  to  enable  the  adequate 
training  at  the  school  of  at  least  six  balloon  students  every  10  days, 
there  was  necessarily  implied  in  the  contract  a  reciprocal  obligation 
on  the  part  of  the  Government  to  have  under  instruction  at  the  school 
not  less  than  six  students  at  all  times  during  this  period  while  the 
claimant  was  ready  to  receive  and  train  them. 

2.  The  establishment  by  the  claimant  of  more  extensive  facilities 
than  the  contract  required  it  to  establish,  while  done  under  the  en-' 
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couragement  of  the  Government,  appears  to  have  been  done  with  the 
expectation  of  receiving  compensation  for  a  larger  number  of 
students  than  the  Government  was  required  by  the  contract  to  fur- 
nish. Claimant  was  influenced  also,  no  doubt,  by  a  patriotic  desire 
to  serve  the  (government,  but  we  find  no  agreement  that  the  claimant 
should  have  for  establishing  facilities  any  compensation  other  than 
such  as  it  might  obtain  upon  the  basis  per  student  fixed  by  the  formal 
contract. 

3.  It  was  not  the  intention  of  the  Government  officers  to  termi- 
nate the  contract  when  notifying  the  claimant  that  they  would  not 
send  any  more  students  to  its  schpol.  The  date  of  termination,  how- 
ever, as  fixed  by  the  contract  itself,  was  June  30,  1918.  After  that 
date,  there  was  nothing  more  to  be  done  except  to  pay  the  contract 
price  for  the  students  trained  and  to  settle  any  claim  for  imliqui- 
dated  damages  arising  from  the  Government's  failure  to  send 
students  to  the  claimant's  school.  The  students  trained  have  been 
paid  for. 

4.  All  that  is  left  is  to  settle  and  adjust  an  unliquidated  claim 
against  the  United  States.  This  is  required  by  law  to  be  settled  and 
adjusted  in  the  Department  of  the  Treasury.  (United  States  Comp. 
Stat,  368.)     . 

This  Board  has  no  jurisdiction  to  adjust  this  claim. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Williams  concurring. 


Case  No.  1952. 

In  re  CLAIM  OT  IHTEBSTATE  XACHINE  PBODUCTS  CO. 

1.  CONSTRUCTIOIT — SPECIAL  TOOLS. — Where  the  termination  clanse  of  a 
contract  ezclnded  as  a  subject  of  reimbursement  ''expenditures  for 
plant  facilities,  and  equipment  provided  for  the  performance  of  this 
contract,"  the  contractor  is  not  entitled  to  reimbursement  for  tools  in 
the  nature  of  equipment  specially  provided  for  the  performance  of  the 
contract. 

S.  CLAIK  AliTD  DECISION. — Appeal  from  the  decision  of  the  Claims  Board,  Air 
Service,  on  a  formally  executed  contract  for  exhaust  rocker  arm  parts 
for  Curtiss  aviation  motors.    Decision  affirmed. 

Lieut.  Col.  Jiinkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Air 
Service,  on  a  claim  for  $1,180.64,  on  a  formally  executed  contract. 
The  hearing  in  this  case  was  had  before  this  Board,  December  3, 
1919.  On  October  29,  1918,  claimant  executed  a  formal  contract, 
No.  6151,  which  was  based  upon  order  No.  730683.  The  date  of  the 
order  is  October  25,  1918.  By  this  contract,  it  was  agreed  that  the 
claimant  should  furnish  the  Government  4,920  exhaust  rocker  arms 
for  Curtiss  aviation  motors,  for  the  total  consideration  of  $5,412. 
This  contract  the  Government  suspended  by  telegram  dated  January 
2, 1919,  before  any  deliveries  had  been  made  thereon. 

2.  On  June  24, 1919,  a  settlement  contract  of  same  date,  and  num- 
bered 5151-A  was  drawn  by  the  Contract  Division,  Air  Service, 
whereby  it  was  stipulated  that  the  claimant  was  to  retain  the  raw 
material  and  unfinished  products  and  to  be  paid  $1,005.64;  but  claim- 
ant refused  to  sign  same  for  the  reason,  as  it  contends,  that  it  was 
entitled  to  receive  $875  more  than  was  stipulated  in  such  settlement 
contract,  for  certain  special  tools  necessary  for  the  performance  of 
its  contract,  and  which  had  cost  claimant  said  amount.  This  item  of 
special  tools  was  disapproved  by  the  Claims  Board,  Air  Service,  on 
the  ground  that  said  tools  were  really  special  facilities,  reimburse- 
ment for  which  was  expressly  forbidden  by  the  cancellation  clause 
of  the  original  contract. 

3.  The  claimant  ordered  and  incurred  an  obligation  to  pay  for 
these  ^'  special  tools  "  after  it  received  the  order  and  before  it  signed 
the  contract  which  contained  the  cancellation  clause. 
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4.  The  items  in  question  are  as  follows: 

Altering  rocker  arm  jig $125.  00 

Tools  for  exhaust  rocker  arm  as  follows:  Milling  fixture  for  milling 
bosses,  drill  jig  for  milling  bosses,  drill  jig  for  milling  screw  holes, 
jig  for  counter  boring,  tapping  fixtures,  milling  fixture  for  milling 
radiur  on  end,  testing  fixtures 750.00 

Total 875.00 

5.  There  is  no  dispute  as  to  allowances  for  the  items  constituting 
the  remainder  of  this  claim  and  amounting  to  $1,005.64.  This  amount 
was  the  offer  of  the  Government  in  the  settlement  contract  and  was 
favorably  passed  upon  by  the  Claims  Board,  Air  Service.  The  ques- 
tion to  be  determined  in  this  case  is  whether  or  not  the  special  tools 
before  mentioned  should  be  paid  for  under  contract  No.  5151. 

6.  The  termination  clause  in  contract  No.  5151  provides  that  the 
contract  may  be  terminated  by  the  United  States,  and  in  case  of 
such  termination  prior  to  its  completion,  the  United  States  shall 
make  payment  to  and  protect  the  contractor,  among  other  ways,  as 
follows: 

"The  United  States  shall  reimburse  the  contractor  for  such  pro- 
portion of  the  contractor's  expenditures  (other  than  expenditures  for 
plant,  facilities,  and  equipment  provided  for  the  performance  of  this 
contract)  made  by  the  contractor  in  good  faith  and  in  connection 
with  the  performance  of  this  contract,  as  is  fairly  and  properly  ap- 
portionable  to  the  articles  or  work,  the  delivery  or  performance  of 
which  is  so  terminated,  plus  10  per  cent  of  the  amount  so  ascertained. 
Any  raw  materials,  articles  in  process  of  manufacture,  and  other 
property  so  paid  for  shall  become  the  property  of  the  United  States." 

7.  The  evidence  before  this  Board  establishes  the  fact  that  the 
special  tools  provided  in  this  case  by  the  claimant  would  be  regarded 
in  commercial  practice  and  in  the  practice  of  Government  officials 
in  estimating  damages  under  suspended  or  canceled  contracts  as 
Special  Facilities,  as  that  term  is  used  in  the  standard  form  for  Gov- 
ernment contracts,  and  in  the  Government  rules  set  forth  in  Supply 
Circular  No.  Ill  of  November  9,  1918,  and  Supply  Circular  No.  19, 
of  March  6, 1919,  and  that  they  are  such  facilities  and  equipment  as 
are  excluded  by  the  termination  clause  quoted  above. 

DEOISIOK. 

1.  While  it  is  clear  that  the  special  tools  which  are  the  subject  of 
controversy  in  this  case  were  provided  by  the  claimant  in  good  faith 
and  at  an  expenditure  of  $875,  with  the  sole  purpose  in  view  of 
greater  speed  and  perfection  in  manufacturing  the  articles  so  ur- 
gently needed  and  desired  by  the  Government,  it  is  equally  true  that 
the  cancellation  clause  of  the  contract  executed  between  the  claimant 
and  the  United  States  expressly  provides  that  the  contractor  should 
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have  no  right  to  recover  for  such  tools  and,  therefore,  this  Board 
must,  although  reluctantly,  deny  as  to  this  item,  the  relief  which  the 
claimant  seeks. 

2.  The  other  items  of  this  claim  are  not  in  dispute ;  they  have  been 
heretofore  allowed  by  the  Claims.Board,  Air  Service,  the  decision  of 
which  board  is  hereby  concurred  in  and  affirmed. 

DISKNSmON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Shaw  concurring. 


Case  No.  2170. 

In  re  CZAIX  OF  SOAXTIitZ  &  HIESOH. 


1.  INSTEUCTIONS  BY  WAR  INDUSTRIES  BOARD  —  COMHANDEERINa 
ORDERS. — ^Where  claimant  was  informed  by  the  War  mdustries  Board 
of  the  grrowing  need  of  the  Gorernjnent  for  cotton  linters  and  that  cer- 
tain prices  for  different  grades  were  suggested  as  fair  prices  at  which 
manufacturers  might  sell  to  a  designated  governmental  agency,  and 
that  the  Government  might  commandeer  whatever  stocks  were  not  volun- 
tarily offered  at  such  prices,  such  action  on  the  part  of  the  War  Indus- 
tries Board  did  not  amount  to  a  compulsory  order  to  hold  the  linters 
for  the  use  of  the  Government,  and  the  claimant  is  not  entitled  under 
the  act  of  March  2,  1919,  to  reimbursement  for  losses  suffered  as  a  re- 
sult of  holding  its  linters  until  notified  that  they  would  not  be  com- 
mandeered. 

8.  CLAIM  AND  DECISION.— This  claim  arises  under  the  act  of  March  2,  1919, 
and  is  presented  upon  the  theory  that  claimant  is  entitled  to  reim- 
bursement for  loss  sustained  in  withholding  from  sale  a  quantity  of 
cotton  linters  under  an  alleged  agreement  with  the  War  Industries 
Board.  Held,  reversing  decision  of  Board  of  January  6,  1920,  that  claim 
was  presented  in  time  prescribed  by  act  of  March  2,  1919.  Relief  de- 
nied on  the  merits. 

Mr.  Williams  writinor  the  opinion  of  the  Board. 

DECISION. 

» 

1.  This  case  was  decided  by  this  Board  under  date  of  January  6, 
1920.  The  decision  was  adverse  to  the  claimant  and  was  based  upon 
the  ground  that  the  claim  was  not  presented  in  the  time  prescribed  by 
the  act  of  March  2, 1919. 

2.  Petitioner  thereupon  filed  a  petition  for  rehearing  based  upon 
the  ground  that  the  Board  was  in  error  in  holding  that  the  claim 
had  not  been  filed  before  June  30, 1919. 

3.  Upon  further  consideration,  and  upon  further  evidence  ad- 
duced, this  Board  is  of  the  opinion  that  this  claim  was  presented  in 
the  time  prescribed  by  the  act  of  March  2,  1919,  and  that  the  same 
comes  properly  within  the  purview  of  the  said  act. 

4.  Upon  the  merits  of  the  case,  petitioner  has  no  claim  against  the 
Government  of  the  United  States.  Petitioner  held  certain  cotton- 
linter  stocks  awaiting  the  commandeering  process  of  the  Government 
under  circumstances  identical  with  those  set  out  in  the  cases  of  the 
United  States  Bedding  Co.  No.  697,  et  al.,  heretofore  rendered  by 
this  Board  adverse  to  petitioners,  and  this  case  is  governed  in  all 
respects  by  that  decision. 

5.  For  these  reasons  all  relief  asked  for  in  this  case  must  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board. 
Col.  Delafield  and  Maj.  Farr  concurring. 
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Case  No.  2263* 

In  re  OJJJM  07  WX.  K.  miLEB. 

1.  XimiSDICTION— BECOXXENDATION— CEBTIPICATE  07  7AIB  TALinB.— 
WlMre  a  elaim  is  presented  to  the  Board  of  Contract  AdJustmeBt  and  it 
is  determined  by  the  Board  that  it  can  not  entertain  the  elaiin  under  the 
act  of  ICarch  2,  1919,  hecause  the  contract  on  which  it  is  based  was 
made  subsequent  to  NoTember  12,  1918,  and  where  it  can  not  give  re- 
lief under  General  Order  103  as  the  claim  does  not  inyolye  a  doubt  or 
dispute  arising  under  a  contract  made  by  the  War  Department,  but 
where  it  is  found  that  claimant  should  be  compensated  for  serrices  per- 
formed and  materials  furnished,  the  Board  will  recommend  that  cer- 
tiUcate  of  fair  value  be  issued  and  the  claimant  paid  thereunder. 

S.  OLAIK  AND  DKCXSIOV.^This  claim  for  $4,837.83  arises  under  the  act  of 
JCarcdi  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Ctovemment  is  obligated  to  relml»urse  claimant  for  extra  labor  In 
mounting  a  quantity  of  truck  bodies.    Held,  relief  denied. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

iiNDZNce  OF  FAcrr. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  is  presented  as  under  the  act  of  March  2, 1919 ;  state- 
ment of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
TraflBc  Division,  Supply  Circular  17,  1919,  for  $4,387.83,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  On  February  10,  1919,  the  claimant  was  awarded  a  purchase 
order  for  the  mounting  of  300  type  B  bodies  on  Packard  chassis,  at 
a  unit  price  of  $20,  and  a  total  price  of  $6,000.  Subsequently,  on 
March  5,  1919,  claimant  was  awarded  a  further  purchase  order  for 
the  mounting  of  990  of  said  bodies,  at  the  same  unit  price,  and  for  a 
total  price  of  $19,800.  Both  of  these  orders  were  legally  executed  by 
A.  H.  Zacharias,  major.  Quartermaster  Corps,  Purchasing  and  Con- 
tracting Officer  of  the  District  Headquarters,  Motors  and  Vehicles 
Division,  Detroit,  Mich. 

3.  Claimant  had  previously  completed  contracts  for  this  same 
work,  and  in  his  advice  that  the  before-mentioned  purchase  orders 
were  issued,  is  found  the  statement : 

^  The  conditions  for  mounting  these  bodies  and  handling  same  at 
the  motor  storage  depot,  will  be  the  same  as  those  under  previous 
contracts." 
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Under  previous  contracts  the  bodies  were  furnished  to  the  con- 
tractor crated,  but  when  the  bodies  were  received  for  mounting  under 
the  before-mentioned  purchase  orders,  they  were  found  to  be  "  un- 
crated  and  the  different  parts  packed  in  unassembled  condition ;  that 
small  parts  which  had  been  assembled  formerly  were  now  unassem- 
bled ;  that  these  bodies  contained  troop  seats,  the  first  to  be  received ; 
that  equipment  box  of  spare  parts  had  to  be  handled,  etc.,  all  of 
which  entailed  considerably  more  labor." 

4.  During  the  times  above  mentioned,  Walter  S.  Metz,  major, 
Quartermaster  Corps,  was  the  Officer  in  Charge  of  the  Detroit  Dis- 
trict Office  of  the  Motors  and  Vehicles  Division,  of  the  Quartermas- 
ter Corps,  and  his  dealings  with  the  claimant  with  respect  to  the 
matters  above  related  is  best  stated  in  his  own  language : 

"During  the  latter  part  of  the  year  1918  or  earlv  in  the  year 
1919,  Mr.  William  N.  Miller  was  given  a  contract  by  the  Motors  and 
Vehicle  Division  through  the  Detroit  District  Omce  for  mounting 
8,000  bodies  on  Packard  chassis.  Previous  to  this  time  the  bodies 
were  delivered  to  Mr.  Miller  in  a  crated  condition  and  he  had  made 
preparations  to  take  care  of  them  in  such  condition.  A  number  of 
the  bodies  on  this  last  mentioned  contract,  however,  arrived  in  an 
uncrated  condition  in  accordance  with  orders  received  by  the  manu- 
facturers from  the  Motors  and  Vehicle  Division  at  Washington, 
through  the  Detroit  District  Office.  It  was  found  that  the  examina- 
tion of  the  parts  and  making  certain  necessary  fittings  entailed 
additional  expenses  on  the  part  of  Mr.  Miller,  which  he  could  not 
have  foreseen,  and  at  that  time  he  requested  an  amendment  to  his 
contract  covering  the  actual  cost  of  his  work.  This  matter  was  taken 
up  both  orall^y  and  by  correspondence  by  me  as  officer  in  charge  of 
the  Detroit  District  Office  with  the  Motors  and  Vehicle  Division  at 
Washington,  and  particularly  with  Colonel  Greorge,  who  was  in 
charge  of  that  division.  Authority  was  received  from  Colonel  George 
to  have  Mr.  Miller  proceed  with  the  work,  and  under  this  authority 
I  authorized  Mr.  Miller  in  writing  to  proceed.  Colonel  George  ad- 
vised me  that  an  amendment  to  the  contract  would  be  forthcoming. 
•  *  *  I  can  not  be  sure  as  to  dates  and  actual  occurrences,  but 
I  am  sure  of  the  one  fact  that  Mr.  Miller  was  ^ven  authority  to 
proceed  with  his  work  both  verbally  and  in  writing,  this  authority 
emanating  from  Colonel  George  at  Washington,  and  I  am  under  the 
impression  that  an  amendment  to  the  contract  was  later  prepared, 
but  of  this  fact  I  can  not  be  certain  without  an  examination  of  tiie 
records." 

5.  It  is  further  established  by  the  record  that  after  a  number  of 
these  bodies  had  been  mounted  it  was  agreed  between  Maj.  Metz 
and  the  claimant  that  the  additional  labor  cost,  reduced  to  a  unit, 
was  $3.17  for  each  body.  Invoices  were  subsequently  rendered  for 
the  additional  work  at  $3.17  per  unit,  which  eventually  reached  the 
Auditor  of  the  Treasury  for  the  War  Department,  who,  on  November 
18,  1919,  transmitted  the  same  to  the  Classification  Claims  Board, 
Settlements  Division,  Office  of  Director  of  Finance,  "  for  considera- 
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tion  in  connection  with  the  act  of  Congress  of  March  2, 1919,  and  the 
comptroller's  decision  of  April  16,  1919,  construing  said  act." 

6.  On  November  22,  1919,  the  Classification  Claims  Board  trans- 
mitted the  claim  to  this  Board  under  the  following  advice : 

"  It  appears  from  the  file  that  this  is  a  Class  B  claim  as  classified 
by  resolution  of  the  War  Department  Claims  Board  contained  in 
Supply  Circular  No.  17  Revised,  March  26, 1919,  as  the  nature,  terms, 
and  conditions  of  the  agreement  for  payment  for  the  additional 
work  have  not  been  reduced  to  contract  form  or  otherwise  established 
by  written  evidence. 

"  In  view  of  this  fact,  the  file  in  this  claim  is  forwarded  to  your 
Board  pursuant  to  section  5  of  the  above  mentioned  resolution  of 
the  War  Department  Claims  Board." 

DECISION. 

1.  This  claim  can  not  be  entertained  by  this  Board  under  the  act  of 
March  2, 1919,  for  the  reason  that  the  agreement  entered  into  and  the 
services  rendered  thereunder  were  subsequent  to  November  1^^,  1918. 

2.  Neither  can  an  adjustment  of  the  claim  be  made  under  (leneral 
Order  103,  as  it  does  not  involve  a  "  doubt  or  dispute  "  arising  under 
a  contract  made  by  the  War  Department. 

3.  There  was,  however,  an  agreement  between  the  claimant  and  a 
representative  of  the  War  Department  to  the  effect  that  claimant 
would  be  reimbursed  for  the  cost  of  the  extra  work  performed  and 
relying  on  this  agreement,  claimant  in  good  faith  furnished  the  ad- 
ditional labor  and  the  War  Department  has  had  the  benefit. 

4.  Claimant  is  entitled  to  reimbursement  under  a  qtiantum  meruit 
and  a  certificate  of  fair  value  should  be  issued  and  the  claimant  paid 
thereunder. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Director  of  Finance,  Settlements  Division,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Low  concurring. 


Case  No.  1470. 

In  re  CLAIM  07  MICHIOAN  8TEBL  TUBE  PBOBVCTS  00. 

1.  TERMINATED  FORMAL  C0NT&ACT--DAMAOES— JURISDICTION.— Where 
a  formal  contract  for  the  mannfactnre  of  articles  has  been  terminated 
by  performance  and  payment,  no  claim  for  damages  can  be  considered 
by  this  Board.  Any  rights  the  contractor  may  have  for  damages  oan 
only  be  determined  by  the  Secretary  of  the  Treasury,  or  by  a  court  hay- 
ing Jurisdiction. 

8.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  damages  on 
a  terminated  formal  contract.  Held,  this  Board  has  no  Jurisdiction  of 
such  a  claim. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  by  the  Michigan  Steel  Tube  Prod- 
ucts Co.  of  Detroit,  Mich.,  growing  out  of  War-Ord.  G1120-609A 
awarded  claimant  December  1,  1917,  for  the  manufacture  of 
1,500,000  steel  powder  tubes  for  75  m/m  shrapnel  at  $0.03^  each. 
Tliis  contract  has  been  fully  perfonned  by  claimant  and  final  pay- 
ment to  the  claimant  thereunder  has  been  made  by  the  United  Statea 

DECISION. 

1.  This  claim  is  for  unliquidated  damages,  and  inasmuch  as  the 
contract  has  been  fully  performed,  the  Secretary  of  War  is  without 
jurisdiction  to  make  an  adjustment.  Any  rights  the  claimant  may 
have  under  this  contract  can  only  be  determined  by  the  Secretary 
of  the  Treasury  (sec.  368  U.  S.  Compiled  Statutes)  or  by  a  court 
having  jurisdiction. 

2i  The  language  of  the  contract  is  very  clear  and  definite  and 
this  Board  can  not  entertain  the  plea  of  the  claimant's  counsel  for 
a  re-formation. 

Col.  Delafield  and  Mr.  Hendon  concurring. 
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Case  No.  1923. 

In  re  CLAIM  OF  ATLAS  BOLT  A  SCKEW  CO. 

1.  FACILITIES. — ^In  the  absence  of  an  agreement  to  that  effect  the  United 
States  Ooyernment  is  not  obligated,  nnder  the  act  of  March  2,  1919,  to 
reimburse  claimant  for  loss  sustained  In  acquiring  additional  facilities 
for  the  purpose  of  performing  anticipated  contracts  for  the  Ooyernment. 

-2.  CLAIM  AND  DECISION.— This  claim  for  ^2,547.93  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Ooyernment  is  obligated  to  reimburse  claimant  for  expenditures  made 
in  acquiring  facilities  to  perform  Ooyernment  contracts.  Held,  that 
the  claimant  is  not  entitled  to  the  relief  sought. 

Lieut.  Col.  Keeby,  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $42,547.93,  by  reason  of 
nn  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  Atlas  Bolt  &  Screw  Co.  is  a  corporation  under  the  laws 
of  the  State  of  Ohio. 

3.  On  March  9,  1918,  the  claimant  entered  into  a  written  contract 
No.  P-3899-1732-A  with  the  Ordnance  Department  of  the  United 
States  for  the  furnishing  of  90,000  adapters  for  shells. 

4.  On  May  1,  1918,  a  supplemental  contract  amending  the  original 
contract  was  entered  into  whereby  the  number  of  adapters  was  in- 
creased from  90,000  to  140,000. 

5.  During  the  latter  part  of  March  or  early  part  of  April,  1918, 
claimant  alleges  that  an  oral  agreement  was  entered  inlo  between 
the  Atlas  Bolt  &  Screw  Co.  and  Capt.  Fred  E.  Murphy  on  behalf  of 
the  United  States,  by  which  said  alleged  agreement  claimant  was  to 
provide  additional  equipment  and  facilities,  so  as  to  increase  produc- 
tion up  to  2,000  adapters  per  day  and  was  promised  additional 
orders  sufficient  to  justify  claimant  in  making  such  additional  ex- 
penditures. 

6.  Claimant  alleges  that  acting  on  the  faith  of  said  agreement  it 
proceeded  to  purchase  and  install  additional  equipment,  machinery, 
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and  facilities  to  the  amount  of  $42,547.93,  and  received  no  additional 
contracts  or  orders,  by  reason  of  the  cessation  of  hostilities. 

7.  There  is  no  written  evidence  of  any  agreement.  The  following 
extracts  from  the  transcript  furnish  the  only  evidence  that  has  been 
offered. 

8.  Mr.  J.  F.  Harrison,  manager  of  the  Atlas  Bolt  &  Screw  Co., 
testified  as  follows: 

"  Q.  It  is  alleged  in  the  petition  of  the  Atlas  Bolt  &  Screw  Company 
that  on  March  9,  1918,  the  Atlas  Bolt  &  Screw  Company  had  suf- 
ficient facilities  to  manufacture  500  adapters  per  day,  and  that  later 
in  March,  after  this  contract  was  signed,  the  Atlas  Bolt  &  Screw 
Company  was  instructed  by  Captain  Fred  E.  Murphy  to  install 
additional  facilities  sufficient  to  manufacture  and  deliver  two 
thousand  adapters  per  day  instead  of  500  per  day,  as  was  originally 
intended.  Will  you  please  state  just  what  Captain  Murphy  told 
you? 

"  A.  As  I  remember,  after  we  had  signed  up  the  original  contract, 
Captain  Murphy  wanted  to  know  if  we  would  take  on  a  supplemental 
contract,  basing  the  deliveries  on  the  completion  of  the  original  con- 
tract of  90,000  from  September  1st  to  November  1st.  I  told  him  we 
could  do  it  based  on  the  quantities  that  were  required  per  day. 

"  Before  we  got  into  deliveries,  due  to  delays  on  account  of  changes 
of  drawings,  corrections  that  had  to  be  made  on  the  drawing,  time 
had  begun  to  elapse  and  it  was  evident  that  we  could  not  deliver 
according  to  agreement,  and  on  account  of  the  urgency  of  the  situa- 
tion and  the  fact  that  we  were  the  only  people  producing  this  par- 
ticular adapter,  the  deliveries  or  the  demand  for  deliveries  became 
exceedingly  urgent  and  Captain  Murphy  wanted  to  know  if  w^ 
would  consider  putting  in  additional  equipment  to  bring  our  de- 
liveries up  to  two  thousand  pieces  per  day. 

"  Q.  What  did  Captain  Murphy  say  to  you? 

"  A.  He  said,  "  Would  you  people  consider  increasing  your  equip- 
ment to  bring  this  production  up  to  two  thousand  pieces  per  day? 

"Q.  And  what  did  vou  say? 

"  A.  I  said  we  would  be  ^lad  to  do  so  providing  there  would  be 
future  repeat  orders  to  justify  us  in  making  the  extra  investment, 
but  that  we  could  not  clean  up  or  pay  for  the  extra  expense  we 
would  have  to  go  to  on  this  one  contract  or  two  contracts,  for  140,000 
pieces. 

"  Q.  What  did  Captain  Murphy  say  to  that  ? 

"  A.  Why,  he  said  as  far  as  he  could  assure  us — as  far  as  he  was 
able  to  assure  us  we  would  have  repeat  orders  for  all  the  adapters 
we  could  deliver  as  long  as  the  war  continued. 

"  Q.  Was  that  all  that  was  said  ? 

"  A.  Practically  the  substance  of  what  was  said,  and  all  that  was 
said,  excepting  that  I — let  me  see — what  did  I  say?  I  stated  that 
we  would  put  in  additional  equipment  on  the  strength  of  that  assur- 
ance that  we  would  have  repeat  orders. 

"  Q.  Well,  you  state  assurance 

"  Q.  As  far  as  he  was  able  to  give  you? 

"  A.  Yes." 

(Pages  13  to  16.) 
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9.  Capt.  Fred  E.  Murphy  testifies  that  he  was  in  the  Production 
Division,  Ordnance  Department,  and  had  field  supervision  of  produc- 
tion of  ordnance  materials  in  the  Cleveland  district,  particularly  the 
metal  components  of  shells,  and  testifies  that  the  conversation  was 
over  the  telephone  along  about  March  or  April,  1918 : 

"  Q.  Will  you  please  state  as  exactly  as  you  can  the  conversation 
you  had  with  Mr.  Harrison  or  with  the  Atlas  Bolt  &  Screw  Com- 
pany ? 

"  A.  Well,  as  nearly  as  I  can  recall,  they  wanted  an  assurance  of 
.additional  orders  to  cover  this  increase  of  equipment.  I  could  not 
give  them  such  assurance,  but  did  give  them  assurance  that  so  far  as 
the  Production  Division  was  concerned,  we  would  recommend  that 
they  receive  additional  contracts  for  the  manufacture  of  this  charac- 
ter of  material  so  long  as  the  necessity  for  it  continued,  but  that  I 
could  not  offer  any  positive  assurance,  we  could  only  offer  recom- 
mendations; as  an  omcer  of  the  Production  Division  at  that  time  I 
had  no  authority  to  offer 

"Q.  Contracts? 

"A.  To  offer  contracts  or  to  offer  plant  facilities,  but  I  could  rec- 
ommend it. 

"  Q.  The  Production  Division  did  not  have  any  contractual  rela- 
tions, did  it? 

"A.  Well,  we  had  no  contractual  relations,  but  certain  divisions  of 
the  Production  Division  could  offer  additional  facilities. 

"  Q.  Did  you  explain  that  to  Mr.  Harrison  at  the  time  of  the  con- 
versation with  him.  Captain  ? 

"A.  Yes,  sir;  told  him  we  had  no  authority  to  give  him  a  definite 
offer — definite  promise — but  I  could  promise  that  we  would  recom- 
mend that  he  continue  to  receive  contracts  for  these  articles  so  long 
as  the  necessity  required  it,  and  I  do  recall  that  we  were  under  con- 
siderable pressure  to  get  these  articles,  and  we  were  continually  after 
the  manufacturers  to  increase  production." 

(Pages  40  and  41.) 

10.  The  evidence  is  clear  that  the  claimant  purchased  additional 
machinery  and  facilities  prior  to  November  12,  1918. 

11.  There  is  no  other  evidence  of  any  agreement  than  that  stated 
above. 

DECISION. 

1.  The  act  of  March  2,  1919,  provides  that  the  Secretary  of  War 
may  adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  but 
it  must  be  an  agreement  the  direct  purpose  of  which  is  to  create  an 
obligation;  it  must  be  an  agreement  that  would  be  a  valid  contract 
between  individuals. 

2.  A  recommendation  of  an  award  or  a  promise  by  an  officer  or 
agent  of  the  Secretary  of  War  that  he  would  recommend  further 
contracts  is  not  an  agreement  within  the  purview  of  the  act,  as  has 
been  held  by  the  Board  of  Contract  Adjustment  in  Lakeside  Biscuit 
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Co.  No.  276,  West  Branch  Novelty  Co.  No.  513,  and  in  numerous 
oth^  cases. 

3.  It  is  therefore  the  opinion  of  the  Board  that  no  agreement 
within  the  purview  of  the  act  of  Mardi  2, 1919,  was  entered  into. 

4.  Relief  must  therefore  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


Case  No.  1704. 

In  re  CLAIM  OF  PENH  CLOTHINO  CO. 

i.  KFCOMKEKDATIOK. — A  recommendation  of  an  award  of  a  contract  Is  not 
an  agreement  within  the  purview  of  the  act  of  ICaroh  2,  1919. 

2.  CLAIX  AND  DECISION. — Claim  under  the  act  of  ICarch  2,  1919,  based  upon 
an  oral  contract  for  overcoats  and  woolen  service  coats.  Held,  claim- 
ant is  not  entitled  to  relief.  There  was  no  contract,  and  there  were 
no  expenditures  or  commitments  on  account  of  the  alleged  contract. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $46,335.92,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claimant  claims  that  on  or  about  October  30,  1918,  it 
entered  into  an  informal  contract  with  the  Government  of  the  United 
States  for  the  manufacture  by  the  claimant  of  40,000  overcoats  at  a 
unit  price  of  $1.95,  and  10,000  woolen  service  coats  at  a  unit  price 
of  $1.76,  which  contract  was  canceled  by  the  United  States  Govern- 
ment on  or  about  November  12, 1918,  by  reason  of  the  signing  of  the 
armistice,  to  the  damage  of  the  claimant  in  the  sum  of  $46,335.92. 
This  amount  is  made  up  of  the  following  items : 

a)  Rents  lost $9,425.05 

b)  Fixtures  and  machinery 12,558.15 

0)  Putting  plants  in  sanitary  condition 2,328.36 

d)  Sundry  expenses 493.86 

e)  Insurance 1, 293. 95 

f)  Bonds  for  the  Government 750.00 

g)  Superintendents'  wages 1,200.00 

h)  Machinist's  wages 600.00 

f)  Legal  expense 350.00 

/)  Expert  accountant 400. 00 

k)  Clerical  hire 1,248.00 

1)  Machinery  and  equipment 10,352.51 

m)  Materials,  trimmings,  etc 2,106.00 

n)  Excess  labor  paid  to  keep  plants  running 3, 230. 04 

Total - 46,335.92 
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2.  Prior  to  the  alleged  oral  informal  contract  the  claimant  had 
nine  contracts  with  the  United  States  Government,  all  being  reduced 
to  writing  but  proxy  signed,  for  the  manufacture  of  similar  articles : 

Contract  No.  1020,  dated  September  20,  1917,  called  for  approximately  95,000 
cotton  service  coats  at  $.785  each.  The  date  of  final  delivery  called  for 
under  the  contract  was  March,  1918.  The  contract  was  completed  In  June, 
1918. 

Contract  No.  1679,  dated  November  1,  1917,  called  for  approximately  53,000 
overcoats  at  $1.93  each.  Delivery  under  the  contract  was  to  be  completed 
in  February,  1918.    Final  deliveries  were  made  in  September,  1918. 

Contract  No.  1804,  dated  January  23,  1918,  called  for  approximately  8,000  wool 
service  coats  at  $1.50  each.  Contract  was  to  be  completed  in  February,  1918. 
Final  deliveries  under  this  contract  were  made  February  28,  1918. 

Contract  No.  1918,  dated  February  7,  1918,  calleil  for  approximately  4,000  wool 
service  coats  at  $1.50  each.  It  is  not  shown  when  deliveries  under  this 
contract  were  completed. 

Contract  No.  1834,  dated  February  20,  1918,  called  for  approximately  3,114 
olive  drab  wool  service  coats  at  $1.50  each.  Final  deliveries  were  completed 
under  this  contract  in  February,  1918. 

Contract  No.  1161,  dated  March  7,  1918,  called  for  approximately  30,000  olive 
drab  wool  service  coats  at  $1,649  each.  Final  deliveries  under  this  contract 
were  made  the  latter  part  of  September,  1918.  Contract  called  for  final 
deliveries  In  May,  1918. 

Contract  No.  4169,  dated  June  29,  1918,  called  for  approximately  24,000  over- 
coats at  $1.81  each.  Final  deliveries  under  this  contract  were  to  be  made 
on  August  15,  1918.    Final  deliveries  were  made  in  September,  1918. 

Contract  No.  4240,  dated  July  1,  1918,  called  for  approximately  18,000  cotton 
service  coats  at  $.83  each.  Contract  called  for  final  deliveries  on  August  23, 
1918.    Final  deliveries  were  made  in  September,  1918. 

Contract  No.  4191,  dated  July  1,  1918,  called  for  approximately  18,000  wool 
service  coats  at  $1.69  each.  Contract  called  for  final  deliveries  in  August, 
1918.    Final  deliveries  were  made  the  latter  part  of  October,  1918. 

All  of  these  nine  contracts  were  completely  performed,  deliverief 
made  thereon,  and  payment  in  full  made  therefor.  While  these 
contracts  were  being  performed,  and  some  time  in  August,  1918,  the 
claimant  had  so  conducted  its  business  as  to  meet  with  the  disfavor 
of  the  Government.  There  were  labor  difficulties  in  the  plants  of 
the  claimant;  deliveries  were  delayed,  and  the  garments  delivered 
were  faulty  and  unsatisfactory  to  the  Government;  they  were  so 
much  so  that  the  Government  had  dropped  the  claimant  from  its 
list  of  manufacturers  to  whom  further  contracts  would  be  awarded. 
At  the  time  that  this  was  done,  the  claimant  still  had  five  contracts 
on  hand  upon  which  it  was  working  and  which  would  be  completed 
in  due  course,  but  the  last  of  which,  while  under  its  terms  it  should 
have  been  completed  in  August,  1918,  was  not  completed  until  Octo- 
ber. Some  time  in  the  month  of  August  Samuel  Moldawer,  presi- 
dent of  the  claimant,  approached  Capt.  Brooks,  who  was  at  that 
time  connected  with  the  Quartermaster's  Department,  in  charge  of 
the  Uniform  Branch  of  the  Clothing  and  Equipage  Division  as  an 
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inspector,  for  the  purpose  of  being  placed  back  on  the  list  of  possible 
contractors,  or  with  the  view  of  obtaining  new  contracts  when  those 
upon  which  the  claimant  was  working  should  be  finished  or  nearly 
enough  finished  to  warrant  it  in  undertaking  new  ones.  During  this 
conversation  Capt.  Brooks  complained  to  the  claimant  of  its  im- 
proper work,  of  the  unsanitary  condition  of  its  plants,  of  its  delays 
in  its  deliveries,  and  of  other  things  with  which  the  Government  was 
dissatisfied,  and,  in  effect,  told  the  claimant  what  it  would  have  to 
do  in  order  to  again  obtain  its  place  in  the  list  of  possible  Govern- 
ment contractors,  and  said  to  the  claimant  that  he  would  recom- 
mend it  for  a  contract  if  and  when  it  was  in  shape  to  comply  with 
(iovernment  requirements.  The  claimant  at  this  time  wanted  a  con- 
tract for  100,000  overcoats,  and  there  was  some  general  talk  of  .the 
claimant  being  recommended  for  a  contract  to  manufacture  that 
number,  but  no  contract  grew  out  of  the  conversation,  nor  is  it 
claimed  that  there  was  any. 

During  this  same  month  of  August,  and  in  the  early  part  thereof, 
and  after  the  conversation  with  Capt.  Brooks,  and  under  date  of 
August  13,  1918,  on  account  of  the  importunities  of  the  claimant  for 
a  contract,  the  Penn  Clothing  Co.  received  a  letter  from  Maj.  B.  F. 
TuUy,  of  the  Clothing  Procurement  Section,  notifying  it  that  the 
Government  had  discontinued  passing  open  orders  and  was  receiving 
sealed  bids  on  contracts  to  commence  in  the  near  future,  and  that 
specifications,  samples,  and  detailed  information  would  be  sent  suffi- 
ciently in  advance  for  proposals  so  that  everyone  might  bid  intelli- 
gently. 

Negotiations  went  on  backward  and  forward  until  near  the  end 
of  October,  1918,  when  Samuel  Moldawer,  president  of  the  claimant, 
again  took  up  the  matter  with  Capt.  Brooks,  who  wafe  an  inspector 
and  not  a  contracting  officer,  with  reference  to  obtaining  another 
contract  about  which  it  had  been  expressing  so  much  anxiety  before 
this  time.  Capt.  Brooks  said  to  Mr.  Moldawer  that  if  he  wanted 
any  other  contracts  than  those  upon  which  he  was  then  working  he 
would  have  to  see  Mr.  Harry  L.  Wells,  assistant  chief  of  the  Clothing 
and  Equipage  Division ;  and  it  appears  that  Mr.  Moldawer  then  saw 
Mr.  Wells,  and  upon  the  recommendation  of  Capt.  Brooks  Mr.  Wells 
told  Mr.  Moldawer  that  he  would  recommend  his  company  for  40,000 
overcoats  and  10,000  service  coats,  and  he  instructed  Capt.  Brooks 
to  forward  his  recommendations  for  these  overcoats  and  service  coats 
to  the  New  York  office  upon  his  return  to  Philadelphia.  Mr.  Mol- 
dawer, after  this  conversation  with  Mr.  Wells  in  the  latter  part  of 
October,  returned  to  Philadelphia,  where  some  days  later  he  had  a 
conversation  with  Capt.  John  F.  Clayton,  the  chief  purchasing  officer 
of  the  Quartermaster  General's  office  in  Philadelphia,  in  which  he 
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asked  Capt.  Clayton  if  he  would  speed  up  a  recommendation  of  hi& 
company  to  the  New  York  office  for  a  contract  for  overcoats  and 
.service  coats.  Capt.  Clayton  told  Mr.  Moldawer  that  he  would 
recommend  the  claimant  for  a  contract  for  overcoats  and  service 
coats,  but  that  all  recommendations  had  to  go  through  the  New  York 
office,  and  that  if  he,  Mr.  Moldawer,  wished  to  speed  up  the  contract 
he  would  have  to  see  the  New  York  office.  Capt.  Clayton  was  not  a 
contracting  officer  and  did  not  pretend  to  be,  and  Mr.  Moldawer 
was  advised  of  that  fact;  but  Capt.  Clayton,  complying  with  his 
promise  to  Mr.  Moldawer,  sent  a  letter  in  writing  on  October  30, 
1918,  to  the  Acting  Quartermaster  General  of  the  Clothing  and 
Equipage  Division,  Manufacturing  Branch,  New  York  City,  for  the 
attention  of  Mr.  H.  L.  Wells,  recommending  that  claimant  be 
awarded  a  trial  order  for  4,000  overcoats  weekly  and  for  10,000 
wool  service  coats,  to  be  made  strictly  according  to  Government 
specifications  and  according  to  sample,  the  shop  to  be  kept  on 
Government  work  "  if  not  no  new  contract  will  be  granted."  A  copy 
of  this  recommendation  with  a  sample  overcoat  and  a  sample  service 
coat  for  patterns  were  delivered  from  Capt.  Clayton's  office  at  the 
same  time  to  Mr.  Moldawer.  The  claimant  seems  to  regard  this 
letter  as  the  basis  of  its  claimed  contract.  Mr.  Moldawer  then  saw 
Mr.  Wells,  Acting  Chief  of  the  Clothing  and  Equipage  Division,  who 
called  in  Capt.  Brooks,  who  told  him  that  the  claimant  was  better 
equipped  than  it  had  been  and  was  turning  out  goods  more  satis- 
factorily; and  thereupon  Mr.  Wells  told  Mr.  Moldawer  that  his 
concern  would  be  placed  again  on  the  list  of  Government  contractors, 
and  that  he,  Mr.  Wells,  would  recommend  him  for  a  Government 
contract,  and  states: 

"While  it  is  true  that  they  were  promised  that  they  would  be 
recommended  for  a  contract,  it  is  also  true  that  they  knew  that  the 
contract  was  not  final  until  it  had  been  passed  upon  by  the  Board 
of  Award  and  the  Board  of  Review,  and  finally  executed  by  the 
local  Zone  Supply  Office." 

Mr.  Wells's  testimony  is  also  to  the  effect  that  preparation  made  by 
the  claimant,  if  any,  in  anticipation  of  the  proposed  contract,  was  at 
their  own  risk  and  not  on  any  statement  or  encouragement  from  his 
office. 

The  testimony  of  Capt.  Clayton  and  Capt.  Brooks  is  to  the  effect 
that  this  contract  never  got  beyond  the  point  of  a  recommendation 
for  a  contract ;  that  neither  they  nor  Mr.  Wells  ever  gave  or  promised 
a  contract;  and  the  testimony  of  Capt.  Clayton  is  to  the  effect  that 
while  he  was  induced  finally  to  recommend  the  contractor  for  over- 
coats, there  had  been  such  a  percentage  of  rejections  that  he  did  not 
like  to  do  so. 
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DECISION. 

1.  Under  the  act  of  March  2,  1919,  this  Board  has  jurisdiction  to 
adjust  only  agreements,  express  or  implied,  not  executed  according 
to  law,  entered  into  in  good  faith  prior  to  November  12,  1918,  when 
such  agreement  has  been  performed  in  whole  or  in  part,  or  expendi- 
tures have  been  made  or  obligations  incurred  upon  the  faith  of  it. 
While  there  is  a  great  deal  of  testimony  in  the  record  leading  up  to 
the  supposed  contract  of  October  30,  1918,  and  which  attempts  to 
show  a  course  of  conduct  on  the  part  of  the  Government  from  which 
the  claimant  had  a  right  to  infer  that  the  letter  of  Capt.  Clayton 
dated  October  30,  1918,  together  with  his  conversations  with  CapL 
Brooks,  Capt.  Clayton,  and  Harry  L.  Wells,  would  constitute  a  con- 
tract, nevertheless  it  does  not  do  so.  The  claimant  had  had  ninfi 
contracts  prior  to  the  supposed  one  upon  which  the  claim  is  based 
nnd  they  all  had  been  reduced  to  writing  and  signed  by  an  officer 
ai;ting  under  the  authority,  direction,  or  instruction  of  the  Secretary 
*if  War.  The  claimant,  through  the  long  course  of  conduct  by  the 
(Jovernment  in  making  contracts  with  it,  should  from  its  experience 
lind  the  experience  of  its  officers  have  known  that  a  mere  recom- 
mendation of  a  contract  is  not  a  contract. 

This  Board  has  held  frequently  that  a  mere  recommendation  of  a 
contract,  even  when  accompanied  with  much  stronger  assurances  than 
appear  in  this  case,  is  not  and  can  not  constitute  the  contract  itself. 
The  claimant  was  not  bound  to  anything;  it  could  have  refused  to 
sign  a  contract  had  one  been  offered  to  it,  and  it  was  under  no  obliga- 
tion  of  any  kind  whatever  to  the  Government  by  reason  of  the 
alleged  conversations.  And  it  is  plain  that  had  it  chosen  not  to 
s'gn  a  contract  which  might  have  been  offered  to  it  pursuant  to  the 
recommendations  of  Capt.  Clayton  and  Capt.  Brooks  and  Mr.  Wells, 
there  would  have  been  no  remedy  as  against  it.  A  contract  of  the 
kind  in  question  requires  mutuality  of  liability.  Here  there  was  none. 
It  mav  be  said  even  that  there  is  no  element  of  a  contract  to  be  ex- 
tracted  from  the  conversations  and  writings  shown  in  the  evidence 
in  this  case  set  out  in  item  2,  Findings  of  Fact. 

The  Board  finds,  therefore,  that  there  was  no  contract  between  the 
claimant  and  the  Government  upon  which  to  base  the  claim  now 
made  bv  the  claimant  in  this  case. 

2.  There  being  no  contract  we  could  well  base  our  decision  upon 
that  fact  alone.  But  the  claimant  makes  certain  claims  on  account  of 
investments  and  losses  which  it  professes  to  have  made  on  the  faith 
of  this  contract.  It  is  necessary  only  to  enumerate  the  items  of  itg 
supposed  claim  in  order  to  show  that  these  claims  are  wholly  with- 
out merit  and  that  no  single  item  thereof  arose  out  of  reliance  upon 
its  supposed  contract  of  October  30, 1918.    For  instance,  take  the  first 
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item  of  the  claimant's  claim  (a)  for  rent  paid  out,  $9,425.05.  All  of 
the  premises  for  which  this  rent  was  paid  out  were  rented  during  the 
performance  by  the  claimant  of  its  prior  nine  contracts  with  the  Grov- 
ernment,  and  long  before  October  30, 1918,  the  last  floor  having  been 
rented  on  July  1,  1918. 

(b)  The  claimant's  item  for  fixtures  and  machinery,  less  salvage, 
$12,558.15.  This  machinery  was  all  purchased  by  the  claimant  while 
it  was  in  the  performance  of  its  other  nine  contracts,  except  an  item 
of  $4r,200  which  it  claims  to  have  purchased  in  the  month  of  No- 
vember. A  list  of  the  bills  for  this  machinerv  is  in  evidence,  and 
almost  all  of  the  machinery  was  purchased  far  in  advance  of  the 
supposed  promise  of  the  contract  in  question.  And  it  must  be  under- 
stood with  reference  to  this  item,  or  any  other  item  of  its  claim  for 
machinery,  that  it  is  inconceivable  that  it  should  have  bought  the 
machinery  on  account  of  this  contract  of  40,000  overcoats  and  10,000 
cotton  service  coats,  when  it  was  already  equipped,  as  shown  by 
Findings  of  Fact  1,  to  take  contracts  amounting  to  95,000  cotton 
service  coats  and  53,000  overcoats  and  to  perform  them  with  the 
machinery  which  it  had  on  hand  long  before  the  supposed  contract 
in  question.  Mr.  Moldawer,  the  president  of  the  claimant,  himself 
testified  that  he  expected  the  war  to  last  a  long  time,  and  that  his 
concern  would  have  many  contracts  with  the  Government,  and  that 
all  of  his  machinery  and  other  facilities  were  bought,  installed,  and 
obtained  in  the  view  of  the  performance  of  the  contracts  which  they 
already  had  and  in  anticipation  of  other  contracts  which  they  ex- 
I^ected  to  get  during  the  existence  of  the  war. 

The  same  may  be  said  of  items  {d)  sundries,  and  for  telephone 
services  and  setting  up  machinery,  $493.86;  {e)  insurance,  $1^93.95; 
(/)  premium  on  bonds,  $750.  The  items  for  labor  include  payment, 
among  others,  to  a  foreman,  superintendent,  machinist,  a  lawyer, 
an  expert  accountant,  and  two  assistants,  etc.,  (<;),  (A),  (i),  (;),  (Jc). 

It  has  been  shown  that  the  claimant  was  operating  plants  on  four 
separate  floors.  It  already  had  a  large  force  employed,  and  as  the 
president  of  the  claimant  testified,  was  expecting  the  war  to  last  for 
several  years  longer.  Its  keeping  its  plant  together  was  simply  a 
looking  forward  for  the  performance  of  such  contracts  as  it  might 
obtain,  and  it  is  inconsistent  with  sound  business  sense  that  a  business 
concern  like  the  claimant  would  swell  the  ranks  of  its  organization, 
then  almost  at  the  point  of  becoming  idle,  on  the  expectation  of  tliis 
one  single  order. 

Item  (1)  for  $10,352.51  is  money  expended  by  the  claimant  for  ma- 
chinery ordered  and  used  for  performing  the  Government  contracts 
awarded  in  1917.  These  contracts  were  at  the  time  of  the  supposed 
contract  fully  performed  and  full  settlement  made  thereon,  and  is  so 
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palpably  out  of  place  that  Mr.  Moldawer  himself  declared  the  item 
abandoned  as  a  claim  against  the  Government. 

Item  (m)  for  trimmings,  etc.,  $2,106  is  presented  as  the  difference 
between  the  purchase  price  and  the  price  at  which  the  claimant  sold 
the  materials  then  on  hand.  These  materials  were  bought  by  the 
claimant  as  shown  by  original  invoices  in  July,  August,  and  Septem- 
ber, 1918,  while  his  other  contracts  were  being  performed.  They 
were  mere  left  overs  and  were  not  bought  for  the  supposed  contract. 

Item  (n)  for  labor  paid  out  amounting  to  $3,230.04,  professes  to  be 
for  increased  wages  paid  to  laborers  on  account  of  granting  higher 
wages  resulting  from  strikes.  The  increased  wages  were  paid  out  in 
the  performance  of  four  of  the  nine  contracts  which  had  been  fully 
performed  and  settled  for,  and  had  no  connection  whatever  with  the 
contract  upon  which  the  claim  is  made.  This  became  so  apparent 
to  the  president  of  the  claimant  that  it  was  abandoned  before  the 
hearing. 

The  Board  finds  that  independently  of  the  supposed  contract  the 
claims  in  question  and  all  of  them  should  be  disallowed  upon  the  evi- 
dence concerning  them  produced  by  the  claimant  itself;  and  this, 
taken  with  the  inherent  circumstances  of  the  case,  confirms  our 
conclusions — 

(a)  There  was  no  contract. 

(b)  There  were  no  expenditures  or  commitments  on  account  of  the 
alleged  contract. 

DISPOSITION. 

The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


Case  No.  1244. 

Jn  re  CLAIH  OF  ZITTLOSEN  MANTTFACTaKIKO  CO. 

1.  NEW   EQUIPMENT   NOT   CONTEUFLATED   AS   NECESSAKY.— Where    the 

GoYernxnent  had  been  informed  by  claimant  that  it  was  already  fnlly 
equipped  for  the  work  and  would  not  have  to  increase  its  facilities, 
there  is  no  obligration  on  the  part  of  the  Oovernment  to  reimburse  claim- 
ant by  reason  of  its  having  purchased  new  equipment  upon  being  noti- 
fied that  it  had  been  recommended  for  a  contract. 

2.  CLAIH  AND  DECISION. — Class  B  claim  under  the  act  of  March  2,  1919, 

for  $3,073.29,  alleged  expenditures  made  on  the  faith  of  information 
of  recommendation.    Held,  claimant  not  entitled  to  recover. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   OF    FACT. 

1.  This  is  a  Class  B  claim  for  $3,073.29,  and  came  before  this 
Board  on  appeal  from  the  Claims  Board,  Office  Director  of  Pur- 
chase. A  hearing  of  this  case  was  had  in  St.  Louis,  Mo.,  February 
4,  1920. 

2.  Early  in  October,  1918,  claimant  entered  a  bid  for  the  manufac- 
ture and  delivery  of  200,000  pack  carriers,  model  of  1910,  unit  price 
81  cents,  total  price  $162,000.  As  the  result  of  such  bid,  the  claimant 
alleges  it  was  informed  by  Capt.  Bradford  Shinkle,  Chief  Textile 
Branch,  Clothing  and  Equipage  Division,  that  he  had  recommended 
that  a  contract  would  be  awarded  it.  Claimant  received  a  letter  dated 
October  25,  1918,  from  the  office  of  the  Quartermaster  General,  in 
which  it  was  advised  that  that  office  contemplated  awarding  claimant 
a  contract.  Thereupon  claimant  purchased  several  sewing  machines 
and  die-cutting  machines  in  anticipation  of  receiving  a  contract  or 
order  for  the  articles  covered  by  its  bid. 

8.  No  such  order  or  contract  was  ever  received  by  claimant,  and 
evidence  given  by  Capt.  Shinkle  shows  that  his  recommendation  that 
a  contract  be  given  claimant  was  made,  not  for  the  purpose  of  having 
claimant  prepare  for  performance  by  adding  to  its  equipment,  but 
solely  because  he  had  been  informed  by  claimant  that  it  was  already 
fully  equipped  for  the  work  and  would  not  have  to  increase  its 
facilities. 
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DECISION. 

J.  From  the  facts  and  circumstances  before  this  Board,  it  is  of 
the  opinion  that  no  agreement  exists  between  the  claimant  and  the 
Government,  and  the  relief  asked  for  must  therefore  be  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accor*'- 
Col.  Delafield  and  Mr.  Shaw  concurring. 


Case  No.  1550. 

In  re  CLAIM  OF  IKON  CITY  TOOL  WORKS  (LTD.). 

1.  CONSTKUCTION— PACKED  FOB  EZPOBT.— Where  a  contract  for  ArtiUeTv 

vises  provided  that  they  were  to  be  "  packed  for  export/'  but  neither 
the  contract  nor  the  specifications  provided  how  they  should  be  packed, 
it  will  be  oonstrned  to  mean  the  ordinary  commercial  packing. 

2.  ADDITIONAL  EXPENSE. — Where  the  contractor  was  required  to  pack  for 

export,  in  a  way  different  from  ordinary  commercial  packing,  at  an 
additional  expense,  he  is  entitled  to  be  reimbursed  therefor. 
8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $318.30, 
based  on  oral  instructions  to  pack  vises  in  a  special  manner.     Held, 
claimant  entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $318.30,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  By  the  terms  of  an  informal  contract  No.  P8738-492-M,  dated 
May  27,  1918,  between  the  Iron  City  Tool  Works  (Ltd.),  and  the 
United  States,  the  claimant  was  to  furnish  1,000  Artillery  vises  at 
$10.25  each.  The  only  part  of  this  contract  material  to  this  claim 
is  that  with  reference  to  packing,  which  provides  that  the  articles 
are  to  be  "  packed  for  export." 

Mr.  William  H.  Hays,  the  sole  owner  of  the  business  conducted 
under  the  name  of  the  Iron  City  Tool  Works  (Ltd.),  testified  that 
on  or  about  May  11, 1918,  he  received  a  long  distance  telephone  order 
for  the  1,000  vises.  He  was  not  advised  that  they  were  to  be  packed 
for  export.  When  he  received  the  written  contract  he  noticed  that 
it  called  for  the  articles  to  be  packed  for  export  and  assumed  that 
this  meant  that  the  articles  were  to  be  packed  in  accordance  with  com- 
mercial usage  and  practice,  and  he  accordingly  signed  the  contract. 
The  first  250  vises  manufactured  under  this  contract  were  packed 
in  barrels,  IB  vises  in  each  barrel.  The  Government  inspector  sent 
to  claimant's  plant  to  inspect  the  vises  before  acceptance  objected  to 
their  being  packed  in  barrels  and  refused  to  accept  them  until  the 
Engineering  Bureau  at  Washington  authorized  the  acceptance  of 
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the  articles  as  packed.  Subsequently,  on  instructions  from  the  En- 
gineering Bureau  at  Washington,  these  250  vises  were  accepted  as 
packed  in  barrels. 

3.  Capt.  A.  D.  Brown,  Ordnance  Department,  chief  operator  on 
equipment  contracts  in  the  Pittsburgh  district,  refused  to  permit 
claimant  to  pack  the  remaining  750  vises  in  barrels,  but  required  him 
to  provide  specially  constructed  boxes,  in  each  of  which  three  vises 
were  packed  in  a  double  layer  of  waterproof  paper.  The  claimant 
protested  to  Capt.  Brown  that  this  requirement  entailed  additional 
expense  not  contemplated  in  the  contract  price  and  not  required  by 
the  terms  of  the  contract,  and  stated  that  he  could  not  furnish  the 
expensive  boxes  and  packing  required  by  Capt.  Brown  without  being 
compensated  the  difference  between  the  cost  of  packing  in  barrels 
and  the  cost  of  packing  in  boxes  as  required  by  Capt.  Brown.  Mr. 
Hays  testified  that  Capt.  Brown  replied  that  claimant  would  be  re- 
imbursed the  additional  cost.  Capt.  Brown  testified  that  he  did  not 
make  such  a  promise,  but  that  he  told  Mr.  Hays  the  matter  should  be 
taken  up  with  the  Procurement  Division  of  the  Ordnance  Depart- 
ment at  Washington.  Mr.  Hays  did  take  the  matter  up  with  the 
Procurement  Division,  but  was  unable  to  get  any  relief. 

4.  Claimant  did  furnish  the  boxes  and  pack  the  remaining  750 
vises  as  required  by  Capt.  Brown,  and  the  same  were  delivered  to, 
and  accepted  by,  the  Government  prior  to  November  12,  1918,  and 
claimant  has  been  paid  in  full  for  the  entire  number  of  1,000  vises 
contracted  for  at  the  contract  price.  This  claim  for  $318.30  repre- 
sents the  difference  between  the  actual  cost  of  packing  the  750  vises 
in  boxes  and  what  it  would  have  cost  claimant  to  pack  them  in 
barrels,  viz,  250  boxes  at  $1.27  each. 

5.  Mr.  Hays  testified  that  he  had  been  exporting  vises  for  a  num- 
ber of  years  and  that  he  had  sometimes  just  wrapped  the  heads  of 
the  vises  in  gunny  sacks,  and  sometimes  packed  them  in  barrels,  and 
that  this  was  recognized  as  sufficient  for  export  shipment. 

DECISION. 

1.  The  terra  "  to  be  packed  for  export "  must  be  construed  to  mean 
that  the  vises  were  to  be  packed  for  export  shipment  in  accordance 
with  commercial  usage  and  practice.  If  the  contract  had  read  "  to 
be  packed  for  export  in  accordance  with  specification  to  be  furnished 
by  the  Chief  of  Ordnance,"  or  similar  language,  the  contractor  would 
have  been  put  on  notice  that  packing  in  accordance  with  commercial 
usage  and  practice  was  not  intended,  and  he  would  have  had  an 
opportunity  to  ascertain  what  the  requirements  would  be  before  sign- 
ing the  contract.  The  Board  finds  that  the  contractor  was  justified 
in  assuming  that  the  vises  were  to  be  packed  for  export  in  accordance 
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with  commercial  usage  and  practice,  and  that  this  is  the  meaning  of 
the  provision  of  the  contract  above  quoted. 

2.  The  contract  only  required  claimant  to  pack  the  vises  in  accord- 
ance with  commercial  usage  and  practice.  He  was  required  to  do 
more  than  this,  and  for  the  expenses  incurred  in  doing  more  than 
was  required  by  the  terms  of  the  contract  there  arises  an  implied 
obligation  on  the  part  of  the  Government  to  reimburse  the  claimant 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Case  No.  2212. 

Jn  re  CLAIM  OF  CXTMBEBLAND  TELEPHONE  &  TELEGBAPS  CO. 

1.  INSTBUCTIOirs  TO  MOVE  TELEPHONE  POLES.— Where  a  telephone  com- 

pany maintains  a  line  of  poles  and  wires  along  the  pnblio  highway 
through  a  camp,  and  the  constmcting  qnartermaster  at  the  camp  di- 
rects the  telephone  company  to  move  its  line  along  a  new  highway, 
through  a  different  portion  of  the  camp,  because  the  old  line  is  in  the 
line  of  fire,  and  to  construct  the  line  so  that  it  will  carry  the  wires  of 
another  telephone  company,  there  is  an  agreement  within  the  meaning 
of  the  act  of  March  2,  1919. 

2.  TIME  OF  PRESENTATION  OF  CLAIM.-— The  transmittal  by  mail  of  a  letter 

dated  June  25,  1919,  from  claimant  to  the  constructing  quartermaster 
containing  an  itemized  bill  for  the  expense  embraced  in  this  claim, 
is  a  presentation  of  same  within  the  time  allowed  for  such  presentation 
under  the  act  of  March  2,  1919. 
8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  ex- 
pense in  moving  telephone  lines  and  poles.  Held,  an  agreement  within 
the  meaning  of  said  act 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  was  filed  with  the  Claims  Board,  Construction  Divi- 
sion and  by  that  board  forwarded  to  the  Board  of  Contract  Adjust- 
ment for  disposition. 

The  claim  is  for  expenses  incurred  by  the  claimant  in  preparing 
to  remove  that  portion  of  its  telephone  line  which  ran  along  the 
so-called  old  Dixie  Highway  and  through  the  Camp  Knox,  Ken- 
tucky Beservation  to  the  proposed  new  Dixie  Highway,  which  also 
was  to  run  through  the  Camp  Knox  Reservation.  The  specific  items 
of  the  claim  are — ^the  cost  of  the  material  to  be  used  in  the  construc- 
tion of  the  new  telephone  line  and  the  freight  on  the  same,  together 
with  the  cost  of  hauling  and  distributing  the  material  along  the  pro- 
posed line,  and  the  cost  of  dismantling  telephone  poles  that  had  been 
erected  and  their  collection  and  hauling  to  a  place  where  they  could 
be  used  by  the  claimant  after  the  construction  of  the  new  line  had 
been  abandoned. 

The  formal  statement  of  claim  is  indorsed  at  the  end :  "  Executed 
at  Louisville,  Ky.,  on  the  15th  day  of  September,  1919."  The  rec- 
ord, however,  contains  a  letter  dated  June  25, 1919,  from  the  claimant 
to  Maj.  W.  H.  Eadcliffe,  constructing  quartermaster,  Camp  Knox, 
Ky.,  and  the  evidence  shows  that  this  letter  inclosed  an  itemized  bill 
for  the  amount  of  the  claim. 

A  hearing  was  held  in  this  case  on  February  21,  1920. 

STATEMENT  OF  FACTS. 

1.  On  September  4, 1918,  Maj.  W.  H.  Eadcliffe,  constructing  quar- 
termaster, Camp  Knox,  Ky.,  called  Mr.  L.  K.  Webb,  commercial 
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superintendent,  then  acting  general  manager  of  claimant  company, 
on  the  telephone  and  stated  to  him  that  it  would  be  necessary  to 
abandon  the  old  highway,  known  as  the  Dixie  Highway,  because  it 
would  be  within  the  line  of  fire  contemplated  by  the  Government's 
plans  of  Camp  Knox,  which  was  an  artillery  training  camp,  and  to 
move  the  highway  to  a  location  farther  west.  That  as  claimant's 
telephone  line  was  situated  along  the  line  of  this  highway  this 
abandonment  would  involve  the  telephone  line  and  necessitate  its 
removal  to  the  new  location.  The  removal  of  the  telephone  line  was 
important,  not  only  to  avoid  loss  of  property,  but  because  its  destruc- 
tion would  jeopardize  the  telephone  commimication  from  Louisville 
to  the  camp.  Maj.  Kadcliffe  requested  Mr.  Webb  to  make  arrange- 
ments immediately  for  the  construction  of  a  new  line  along  the  pro- 
posed new  Dixie  Highway.  Mr.  Webb  agreed  to  do  this  on  the 
understanding  that  Maj.  Radcliffe  would  undertake  to  obtain  from 
the  proper  officers  of  the  Construction  Division  authority  to  reim- 
burse the  claimant  for  the  necessary  expenses  involved  in  complying 
with  Maj.  Radcliffe's  request.  This  Maj.  Eadcliffe  agreed  to  do. 
On  same  date  Maj.  Eadcliffe  sent  the  claimant  a  tentative  layout  of 
the  proposed  new  highway  sufficient  to  give  it  an  idea  of  the  loca- 
tion desired. 

2.  On  September  13,  1918,  Maj.  Eadcliffe  wrote  Mr.  Webb  as 
follows : 

"  I  am  taking  this  matter  up  with  Washington  to  get  a  ruling  as 
to  the  distribution  of  the  cost  of  same. 

"Begardless  of  who  ultimately  pays  for  the  lines,  the  work  has 
to  be  done,  and  I  would  suggest  the  advisability  of  getting  it  started 
as  soon  as  possible." 

And  on  September  25,  1918,  Maj.  Eadcliffe  wrote  to  Mr.  Webb  as 
follows : 

"  1.  Confirming  telephone  conversation  of  this  date,  would  advise 
that  material  purchased  for  your  new  line  to  Stithton  (the  Camp 
Knox  railroad  station)  should  be  such  as  to  accommodate  not  only 
your  lines  but  those  of  the  Home  Telephone  Company  as  well." 

The  Home  Telephone  Co.  mentioned  above  is  the  independent  long- 
distance telephone  and  telegraph  company  which  owns  and  operates 
a  pole  line  along  the  old  Dixie  Highway.  Mr.  Webb  testified  that 
in  his  communications  or  conferences  relative  to  the  construction  of 
the  new  line  he  was  advised  to  set  poles  of  sufficient  height  and 
strength  to  take  care  of  the  requirements  of  the  independent  com- 
pany.    (Transcript,  p.  16.) 

3.  Prior  to  November  12,  1918,  claimant  on  the  faith  of  Maj, 
Badcliffe's  statements  incurred  expenses  and  obligations  in  connec- 
tion with  the  above  project  on  which  the  claim  is  based. 
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4.  In  addition  to  the  letters  that  passed  between  Maj.  Radcliffe 
and  Mr.  Webb,  the  following  excerpts  from  their  testimony  throw 
light  on  their  understanding  from  time  to  time  of  the  construction 
transaction. 

"Mr.  Webb.  During  all  this  time  we  were  conferring  with  Major 
Kadcliffe  in  regard  to  all  this  work  and  while  we  were  waiting  for 
the  material  we  were  assured  by  Major  Badcliffe  and  Lieutenant 
Randall  that  they  were  doing  everything  they  could  to  furnish  us 
with  proper  authority  to  enaole  them  to  pay  for  this  job  upon  its 
completion  and  at  the  same  time  furnish  us  with  a  proper  right  of 
way  on  the  GoA^ernment  Reservation  on  and  along  the  new  Dixie 
Highway."     (Transcript,  p.  26.) 

4i  «  *  «  *  «  « 

* 

"  We  realize  that  at  the  time  we  ordered  the  material  we  did  not 
have  a  contract  with  tl^e  Government,  but  the  war  was  on  atid  we 
felt  that  Major  Radcliffe's  letters  to  us  were  sufficient  to  justify  us 
in  ordering  and  deliverins:  tlie  material  with  the  idea  that  before  the 
work  was  actually  done  the  Mnjor  would  furnish  us  with  the  proper 
authority."    (Transcript,  p.  60.) 

"  Major  Radcliffe  at  no  time  told  us  that  the  Government  would 
pay  anything,  but  he  said, '  The  Government  will  do  the  right  thing 
by  you,'  and  that  he  would  make  a  proper  recommendation  as  soon 
as  he  could  determine  what  the  amount  would  be,  and  that  in  the 
meantime  we  should  proceed  to  order  the  necessary  materials  so  that 
the  work  would  not  be  delayed,  as  it  was  contemplated  at  that  time, 
the  war  being  still  on,  to  bring  a  large  number  of  troops  and  the  fir- 
ing line  would  be  used  shortly."    (Transcript,  p.  54.) 

*  *  *  *  *  «  * 

"  We  felt  that  we  were  amply  protected  by  the  major's  letters  and 
that  the  authority  would  be  forthcoming  in  time."  (Transcript, 
p.  58.) 

"  Maj.  RADCLrFFE.  After  extended  conferences  with  the  command- 
ing officer  of  the  camp  the  telephone  company  was  instructed  to  make 
the  change  and  in  the  meantime  I  took  up  with  Washington  the  ques- 
tion of  authority."   (Transcript,  p.  64.) 

"  My  recollection  is  that  I  told  Mr.  Webb  that  the  work  must  go 
ahead  and  must  be  done;  that  I  would  take  up  with  Washingfon  the 
question  of  authority  and  it  would  be  straightened  out,  and  that  in 
order  to  push  our  construction  work  and  in  order  to  clear  up  the  fire 
sectors  it  was  absolutely  essential  that  the  work  be  pushed  with  all 
possible  speed."    (Transcript,  p.  65.) 

5.  The  evidence  shows  that  when  the  subject  of  the  new  line  was 
first  taken  up  with  the  claimant,  but  after  the  claimant  had  been  re- 
quested by  Maj.  Radcliffe  to  proceed  with  the  work,  Maj.  Radcliffe, 
under  date  of  September  13,  1918,  wrote  the  Chief  t)f  the  Construc- 
tion Division,  Washington,  D.  C,  as  follows : 

"  1.  With  the  reconstruction  of  the  Dixie  Highway,  it  will  be 
necessary  to  move  the  existing  telephone  lines. 
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"  2.  I  write  to  inquire  whether  the  cost  of  same  will  be  a  legitimate 
charge  against  this  project.  The  reason  I  question  the  distribution 
of  the  cost  of  this  project  is  due  to  the  fact  that  the  telephone  being 
now  under  Federal  control  there  may  be  some  other  outlet  for  the 
expenditure." 

In  reply  to  this  letter,  he  received  the  following  communication 
dated  September  19, 1918,  from  R.  C.  Marshall,  jr.,  brigadier  general, 
Chief  of  Construction,  Washington,  D.  C. : 

"  1.  Your  letter  September  13th  received.  The  cost  of  removing 
the  telephone  lines  to  a  place  where  they  will  not  interfere  with  the 
construction  can  be  borne  hj  the  War  Department  as  a  legitimate 
part  of  the  cost  of  constructing  Camp  Knox.  However,  it  is  recom- 
mended that  you  request  the  telephone  company  to  remove  the  lines 
to  the  location  selected  and  it  is  highly  probable  that  the  company 
will  be  willing  to  do  the  same  at  its  own  expense. 

"  2.  In  the  event  of  the  company's  refusal  to  do  this,  then  it  will 
be  proper  for  you  to  have  the  same  done  at  the  expense  of  the  con- 
struction work. 

"3.  If  this  office  can  aid  you  in  negotiating  with  the  telephone 
company,  let  us  hear  from  you." 

It  appears  that  the  contents  of  Gen.  Marshall's  letter  was  never 
communicated  to  the  claimant,  but  Maj.  Radcliffe  testified  that  after 
its  receipt  this  letter  served  as  a  basis  and  authority  for  all  subse- 
quent transactions  with  claimant  to  carry  out  the  prior  negotiations 
and  complete  the  moving  of  the  line.  Tlie  evidence  shows  also  that 
claimant  throughout  expected  to  be  paid  for  the  work. 

6.  After  the  armistice  and  upon  November  19, 1918,  Maj.  Eadcliflfe 
wired  the  claimant  as  follows :  • 

"  I  have  received  no  authority  to  stop  the  work  of  changing  the 
telephone  line  from  the  old  Dixie  Highway  to  the  new  location.  You 
will  please  therefore  continue  work  on  same  until  further  orders  from 
this  oflSce.  This  does  not  apply  to  the  installation  of  permanent 
system  in  camp,  over  which  I  have  no  authority,  but  does  concern 
moving  existing  line  from  old  location  to  new." 

7.  It  appears  that  thereafter  the  War  Department  changed  its 
plans  regarding  Camp  Knox,  and  it  seemed  probable  that  a  new 
plan  could  be  worked  out  by  which  the  firing  sectors  could  be  ar- 
ranged so  as  to  make  the  removal  of  the  telephone  line  unnecessary. 
Accordingly  on  May  6,  1919,  Maj.  Radcliffe  wrote  claimant  as 
follows : 

"  1.  After  a  series  of  negotiations  with  the  Washington  office  and 
the  commanding  officer  of  this  camp,  it  has  been  decided  to  allow  the 
old  telephone  lines  to  stand,  thereby  removing  the  necessity  for  con- 
struction of  the  new  telephone  line." 

Claimant  thereupon  stopped  work. 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  437 

DECISION. 

1.  Tlie  transmittal  by  mail  of  the  letter  of  June  25,  1919,  from 
the  claimant  to  the  ccnstructing  quartermaster.  Camp  Knox,  Ky., 
containing  an  itemized  bill  for  expenses  embraced  in  this  claim, 
constitutes  a  presentation  of  the  claim  within  the  time  allowed  for 
the  presentation  of  claims  under  the  act  of  March  2,  1919. 

2.  The  evidence  shows  that  Maj.  Badcliffe  as  constructing  quarter- 
master had  full  charge  of  construction  work  at  the  camp,  including 
the  making  and  carrying  out  of  such  necessary  alterations  in  existing 
conditions  as  plans  for  the  fire  sectors  involved ;  that  the  removal  of 
claimant's  line  was  a  part  of  the  camp  construction  work  under  his 
general  supervision  and  was  approved  by  the  commanding  officer  of 
the  camp  as  necessary  to  the  general  camp  operations.  It  also  suffi- 
ciently appears  that  claimant  and  Maj.  Radcliffe  understood  that  the 
cost  of  the  work  was  to  be  ultimately  paid  to  claimant  and  that  the 
only  doubt  in  their  minds  was  as  to  Maj.  Kadcliffe's  authority  to  in- 
clude the  cost  of  the  work  in  his  construction  account,  but  his  au- 
thority to  direct  the  work  to  be  done  as  a  part  of  the  camp  construc- 
tion seems  never  to  have  been  questioned,  nor  does  there  seem  to  be  any 
doubt  that  he  had  such  authority.  The  evidence  shows  further  that 
the  claimant  undertook  the  removal  of  the  line  and  the  construction 
of  the  new  line  at  Maj.  Radcliffe's  request  and  upon  the  distinct 
understanding  that  he  would  make  arrangements  for  and  secure  from 
the  prcper  source  the  necessary  authority  to  reimburse  the  claimant 
its  necessary  expenses  in  connection  therewith  and  that  claimant 
started  the  work  and  continued  to  incur  expenses  and  obligations 
upon  thefaith  of  this  agreement.  Maj.  Radcliffe  early  in  the  negotia- 
tions did  apply  for  such  authority  as  he  had  agreed  to  secure  and  did 
receive  it  in  due  course.  This  authorization  served  to  vest  Maj.  Rad- 
cliffe with  complete  powers  in  the  premises.  It  served  also  as  the 
basis  for  all  subsequent  transactions  on  his  part  to  cany  out  and 
complete  his  original  negotiations  and  undertakings  with  claimant 
and  amounted  to  a  ratification  of  his  previous  acts  in  this  connection. 

3.  The  foregoing  facts  are  sufficient  to  establish  an  agreement  as  of 
September  4, 1918,  within  the  meaning  of  the  act  of  March  2, 1919. 

DISPOSITION. 

1.  The  Board  will  issue  its  certificate  Form  C  and  document  set- 
ting forth  the  nature,  terms,  and  conditions  of  the  above  agreement,, 
and  this  claim  will  be  referred  to  the  Claims  Board,  Construction 
Division,  War  Department,  for  appropriate  action  in  the  manner 
provided  in  subsection  c  of  section  5,  Supply  Circular  17,  revised,. 
March  26.  1919. 

Col.  Delafield  and  Maj.  Hope  concurring. 


Case  No.  1811. 

Jn  re  CLAIM  OF  CHANBLEB  &  PKICE  CO. 

1.  STATEMENT  OF  GOVERNMENT  NEEDS  IS  NOT  AN  AGREEMENT.— Where 

a  mannfactnrer  of  dill  slotters,  after  conyersation  with  a  representative 
of  the  Machine  Tool  Section  of  the  War  Indnstries  Board,  in  which 
claimant  was  advised  that  the  Goyemment*s  progrram  required  50  of 
these  machines,  and  claimant  thereafter  prepares  for  the  manufacture 
of  50  dill  slotters,  but  only  receives  purchase  orders  from  the  various 
branches  of  the  Government  for  thirty-five  dill  slotters,  there  is  no 
agrreement  within  the  meaning  of  the  act  of  March  2,  1919,  for  50 
slotters. 

2.  CLAIM  AND  DECISION. — Claim  for  material  and  uncompleted  machinery 

under  the  act  of  March  2,  1919.    Seld,  no  agreement  within  said  act. 

Lieut.  Col.  McKecby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B  has  been  filed  under  Purchase,  Storage  and  TraflBc 
Division  Supply  Circular  No.  17,  1919,  for  $14,171.46,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  that  in  November,  1917,  an  oral  agreement 
was  entered  into  between  the  claimant  and  the  United  States,  repre- 
sented by  G.  E.  Merryweather  of  the  Machine  Tool  Section  of  the 
War  Industries  Board,  for  the  manufacture  and  delivery  of  fifty 
10-12"  dill  slotters  for  the  Army,  Navy,  and  our  Allies;  that  formal 
orders  were  received  for  only  35  dill  slotters  and  the  claim  is  for 
the  material  in  process,  labor,  and  the  special  patterns,  tools,  and 
jigs  for  the  15  dill  slotters  for  which  no  formal  orders  were  received. 

3.  The  evidence  as  to  the  agreement  is  as  follows : 

Affidavit  R.  J.  Frackelton,  president  of  the  Chandler  &  Price  Co. : 

"  I  sent  our  superintendent,  Mr.  R.  S.  Tyler,  to  Washington  in 
November,  1917,  to  ascertain  the  kind  of  needed  work  which  could 
be  produced  by  our  equipment.  At  that  time  he  met  Mr.  George 
Merryweather,  who  was  serving  in  the  Machine  Tool  Section  of  the 
War  Industries  Board.  Mr.  Merryweather  being  from  Cleveland  and 
knowing  our  equipment,  told  Mr.  Tyler  that  our  plant  was  best 
adapted  to  the  production  of  10-12"  dill  slotters  which  were  urgently 
needed  and  that  the  Government's  program  required  fifty  of  these 
machines.  All  preliminary  conversations  pointed  to  immediate  or- 
ders being  placed  for  that  quantity. 
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"  The  Government  named  the  price  to  be  paid  and,  because  of  our 
unfamiliarity  with  the  work,  we  asked  that  we  first  be  obligated  for 
ten  machines  and,  after  these  were  built  and  their  cost  ascertained, 
the  balance  of  the  program  could  be  contracted  for  at  a  price  fair  to 
botli  parties.  The  first  ten  slotters  were  built  and  furnished  at  the 
stipulated  price,  though  at  a  loss  to  our  company.  Finding  the  im- 
possibility of  building  the  balance  of  the  fifty  machines  without 
special  equipment  and  in  lots  of  ten,  we  then  went  ahead  with  stock, 
fixtures,  etc.,  sufficient  to  complete  the  forty  machines  remaining 
from  the  original  program,  although  the  Ordnance  Department  con- 
tinued to  order  in  lots  of  ten. 

"  In  all,  we  completed  thirty-five  slotters,  twenty  of  which  we  fur- 
nished on  direct  orders  from  the  Ordnance  Department,  their  ordA'S 
No.  P0427CF  and  P8849-499M.  The  remaining  fifteen  slotters  were 
supplied  on  indirect  orders  from  the  Navy,  shipbuilding  and  other 
departments  of  War.  These  orders  were  directed  to  us  by  the  Ma- 
chine Tool  Section  of  the  War  Industries  Board  and  ind'cate  cog- 
nizance of  the  fact  that  we  were  producing  on  their  original  rei]uest, 
that  being  further  evidenced  by  the  original  orders  attached  with 
their  accompanying  priorities,  all  showing  that  each  slotter  was 
placed  to  facilitate  the  general  Government  program." 

4.  The  affidavit  of  Mr.  G.  E.  Merry  weather  is : 

"  I  did  not  and  had  not  the  power  to  give  Mr.  Tyler  an  order  for 
fifty  slotters.  We  had  no  authority  whatsoever  to  place  orders,  but  I 
did  advise  him  to  go  to  several  of  the  departments,  who  had  indi- 
cated their  requirements  for  this  type  of  machine,  in  order  to  obtain 
definite  order. 

"  We  were  in  this  particular  case,  no  doubt,  instrumental  in  leading 
Mr.  Tyler  to  believe  that  fifty  of  these  slotters  would  be  needed,  or  at 
least  we  showed  him  where  they  were  called  for  on  different  programs 
and  advised  him  to  see  the  different  departments  to  assure  himself 
of  this  fact." 

5.  Statement  of  Ealph  S.  Tyler,  superintendent  of  the  Chandler 
&  Price  Co.,  with  reference  to  his  visit  to  Washington  in  November, 
1917,  is  as  follows: 

"  Conversation  with  various  officers  of  the  Ordnance  Department 
of  the  Army  indicated  that  there  was  large  demand  for  the  12" 
dill  slotter,  and  the  writer  was  informed  by  Mr.  George  Merry- 
weather,  of  the  Machine  Tool  Section  of  the  War  Industries  Board, 
that  time  study  sheets  in  their  possession  and  general  demand  indi- 
cated that  between  fifty  and  one  hundred  of  these  machines  were 
needed  promptly,  in  order  to  fill  out  the  war  program,  and  that  the 
plant  of  the  T.  C.  Dill  Machine  Co.  was  occupied  for  many  months 
ahead  in  making  larger  sized  machines,  so  that  none  of  these  ma- 
chines were  being  produced. 

"  On  the  basis  of  the  requirements  thus  disclosed  in  the  war  pro- 
gram, the  Chandler  &  Price  Co.  proceeded  to  make  up  with  special 
tools,  jigs,  and  fixtures,  to  get  out  the  slotters  promptly,  the  outlay 
being  consistent  with  the  production  of  fifty  or  more  machines.  A 
production  program  of  fifty  machines  was  adopted  and  that  number 
started  throuizh  the  Dlant.'' 
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DECISION. 

1.  A  very  careful  examination  of  the  record  clearly  establishes  that 
there  was  no  agreement  entered  into  between  the  claimant  and  the 
United  States. 

2.  It  is  clear  that  Mr.  Merryweather,  the  agent  of  the  Govern- 
ment, at  no  time  instructed  the  claimant  to  prepare  for  any  specific 
number  of  machines,  and  there  is  no  allegation  that  he  gave  such 
instructions. 

3.  The  evidence  is  that  after  the  interview  with  Mr.  Merryweather 
ttle  superintendent  of  the  claimant  company  interviewed  officers  of 
the  Ordnance  Department,  but  no  promise  of  nor  orders  for  any 
specific  number  of  machines  is  alleged. 

4.  It  is  the  opinion  of  the  Board  that  no  agreement,  either  express 
or  implied,  as  prescribed  by  the  act  of  March  2,  1919,  was  entered 
into  between  the  claimant  and  the  Government. 

5.  Belief  must,  therefore,  be  denied. 

DISPOSmON. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


Case  No.  2344. 

In  re  CLAIM  OF  jr.  C.  BXTNDY. 

1.  0£AL  OSDEB  BY  DBAFT  BOABD. — Where  a  selectiye  draft  board  directs 

claimant  to  mannfaoture  and  deliver  a  filing;  cabinet,  and  claimant  com- 
plies with  such  directions,  and  the  filing  cabinet  is  used  by  the  Board  in 
the  performance  of  its  duties,  there  is  an  informal  agreement  within  the 
meaning  of  the  act  of  Harch  2,  1919,  under  which  claimant  is  en- 
titled to  receive  a  fair  and  reasonable  compensation.  (Following  Doa- 
bleday-Hnnt-Dolan  Co.,  No.  2341.) 

2.  CLAIH  AND  DECISION. — Claim  for  filing  cabinet  nnder  act  of  March  2, 

1919.    Held,  claimant  entitled  to  recover. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  case  comes  to  the  Board  of  Contract  Adjustment  by  refer- 
ence of  the  Classification  Claims  Board,  Settlements  DiA^sion,  Office 
of  the  Director  of  Finance,  Washington,  D.  C.  It  is  a  Class  B  claim 
for  $72.56  for  a  filing  cabinet  alleged  to  have  been  furnished  the 
selectiye  draft  board  for  the  county  of  Randolph,  State  of  Indiana. 

2.  The  Classification  Claims  Board  in  referring  the  case  to  this 
Board,  with  its  letter  of  December  28,  1919,  states  among  other 
things: 

"It  appears  from  examination  of  the  file  that  this  cabinet  was 
constructed  by  the  claimant  pursuant  to  a  verbal  order  from  the 
chairman  of  the  local  board  and  that  the  terms  of  the  agreement  have 
never  been  reduced  to  contract  form  or  otherwise  established  by 
written  evidence.  In  view  of  this  fact,  this  Board  is  without  juris- 
diction to  make  settlement  in  the  matter,  and  we  therefore  forward 
the  entire  file  to  your  Board  for  your  consideration  as  a  Class  B 
claim." 

3.  The  selective  draft  board  for  the  county  of  Randolph,  Ind., 
consisting  of  Benjamin  F.  Wilmore,  Charles  M.  Hatfield,  and  B.  S. 
Hunt,  in  the  performance  of  its  important  duties  occupied,  free  of 
rent,  a  room  in  the  City  Building  of  the  city  of  Winchester,  Ind., 
which  contained,  when  the  board  moved  in,  a  filing  cabinet  belong- 
ing to  the  local  Republican  central  committee  and  which  was  not  at 
the  time  in  use.  This  cabinet  the  selective  draft  board  was  per- 
mitted to  use  free  of  charge  for  about  a  year,  at  which  time  the  Re- 
publican central  committee,  being  in  need  of  same,  withdrew  its  use 
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from  the  draft  board,  leaving  it  without  the  necessary  office  facilities 
in  that  regard. 

4.  The  chairman  of  the  draft  board,  Mr.  Benjamin  F.  Wilmore, 
in  a  letter  dated  January  13,  1919,  states  that  the  board  was  over- 
loaded with  various  kinds  of  forms  and  official  papers,  many  of 
which  were  lying  around  on  the  floor,  and  that  the  board  felt  it  essen- 
tial to  their  preservation  that  they  be  properly  filed  and  protected ; 
that  in  the  emergency  the  board,  on  September  8,  1918,  called  in 
J.  C.  Bundy,  the  claimant,  a  carpenter,  and  directed  him  to  make 
the  cabinet  in  question  in  this  claim,  which  was  done,  said  cabinet 
having  been  finished  and  delivered  to  the  board  on  September  23, 
1918;  that  the  claimant  charged  "just  what  the  lumber  cost  and  his 
labor,  putting  it  together  as  shown  by  the  voucher  submitted  here- 
with." In  the  same  letter  Mr.  Wilmore  states :  "  We  feel  that  Mr. 
Bundy  (the  claimant)  ought  to  be  paid  for  his  services  and  reim- 
bursed for  the  material,  all  of  which  he  has  paid  out  of  his  own 
money.  This  local  board  would  most  respectfully  ask  that  the  neces- 
sary authority  be  granted  for  the  payment  of  inclosed  biU.  This 
local  board  has  tried  to  avoid  all  unnecessary  expense,  having  had 
the  use  of  office  room,  heat,  light,  and  telephone,  and  considerable 
help,  free  of  expense  to  the  Government."  The  statements  of  Mr. 
Wilmore  are  confirmed  in  every  respect  by  the  statement  of  other 
members  of  the  board  and  by  the  affidavits  of  the  claimant  himself, 
and  also  by  the  affidavit  of  Nathan  R.  Chenoweth,  clerk  of  the  city 
of  Winchester,  in  which  he  states,  among  other  things,  thajt:  "He 
ihas  had  frequent  occasion  to  iniq>ect  said  cabinet  and  that  he  has 
done  so  and  knows  that  the  workmanship  and  material  used  upon  and 
in  the  same  are  first  class  and  that  a  charge  of  $72.56  therefor  is 
reasonable  and  much  less  than  the  same  cabinet  could  be  purchased 
for  in  the  market."  This  affiant  further  says  that  he  had  frequent 
occasion  to  observe  the  use  to  which  said  cabinet  was  put  by  said 
local  board  and  that  said  cabinet  was  in  use  continuously  until  the 
time  the  board  was  disbanded. 

5.  The  evidence  supporting  the  foregoing  facts  is  so  sufficient  that 
no  hearing  was  deemed  necessary  by  the  Board  in  this  case^  nor  was 
any  hearing  desired  by  the  claimant. 

DECISION. 

1.  Upon  the  facts,  as  found  above,  this  Board  decides  that  an 
informal  agreement  within  the  meaning  of  the  so-called  Dent  Act 
exists  between  the  claimant  and  the  Government,  under  which  the 
claimant  is  entitled  to  receive  a  fair  and  reasonable  compensation, 
which  is  hereby  fixed  at  $72.56. 
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DISPOSITION. 

1.  This  Board  will  make  a  statement  of  the  nature,  terms,  and 
conditions  of  the  agreement  and  certificate  C,  as  provided  in  Supply 
Circular  No.  17,  Revised,  and  will  formulate  an  award  in  the  amount 
of  $72.56  and  transmit  the  same  to  the  appropriate  finance  officer 
to  be  paid  to  said  claimant. 

Col.  Delafield  concurring. 


Case  No.  1765. 

In  re  CLAIM  OF  THE  SOTTTHESN  ICE  A  COLD  STORAGE  CO. 

1.  OBAL  CONTRACT — EVIDENCE. — Negotiations  between  the  claimant  and 

the  Oovernment  which  cnlminated  in  a  formal  contract  under  which, 
the  claimant  was  to  fnrnish  ice  for  Camp  Travis  for  a  period  of  one 
year,  with  an  option  on  the  part  of  the  Government  to  extend  it  four 
years,  which  formal  contract  was  signed  by  both  parties,  can  not  be 
regarded  as  evidence  establishing  an  oral  contract  under  the  terms  of 
which  the  claimant  was  to  furnish  the  ice  for  such  camp  for  a  period  of 
five  years. 

2.  EQUIPMENT— BEIMBXTBSEMENT  FOB.— Claimant  is  not   entitled,  under 

the  act  of  March  2,  1919,  to  reimbursement  for  expenditures  made  for 
equipment  preparatory  to  furnishing  ice  for  the  Government  for  a  pe- 
riod of  five  years  in  the  absence  of  evidence  showing  a  contract  under 
which  claimant  was  to  furnish  ice  for  that  period. 
8.  CLAIM  AND  DECISION. — This  claim  for  $52,056.28  arises  under  the  act 
of  March  2,  1919,  and  is  presented  upon  the  theory  that  the  Govern- 
ment breached  an  oral  contract,  under  which  claimant  was  to  fur- 
nish ice  for  a  period  of  five  years  and  that  preparatory  to  performing^ 
such  contract  claimant  sustained  a  loss  in  providing  equipment.  Held, 
that  there  was  no  oral  contract  as  alleged  and  that  claimant  is  not 
entitled  to  the  relief  sought. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $52,056.28,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  corporation  engaged  in  the  manufacture  of 
ice  in  San  Antonio,  Tex.  In  the  latter  part  of  1917  the  claimant 
supplied  ice  to  Camp  Travis,  Tex.,  and  other  Government  canton- 
ments and  organizations  in  the  vicinity  of  San  Antonio.  The  ice 
makers  of  San  Antonio  and  vicinity  did  not  have  capacity  enough  in 
their  plants  adequately  to  meet  the  demand  on  the  part  of  the  Gov- 
ernment and  civilians.  The  claimant  decided  to  build  an  additional 
plant  and  ordered  ice-making  machinery  for  the  purpose  of  con- 
structing a  plant  capable  of  producing  about  100  tons  per  day. 

3.  In  the  early  part  of  1918  the  matter  of  supplying  ice  for  the 
coming  hot  weather  was  one  that  engaged  the  attention  of  the  officers 
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of  the  United  States.  The  prices  demanded  by  the  ice  makers  were 
high.  The  Government  was  considering  the  erection  of  a  plant 
which  would  be  operated  by  the  Government  and  which  would  supply 
the  Government  demand. 

4.  Mr.  Postlewaite,  who  was  the  treasurer  of  the  claimant  cor- 
poration, came  to  Washington  about  the  last  of  March,  1918,  and  on 
April  1,  1918,  had  an  interview  with  Col.  W.  G.  Grove  and  Maj.  J. 
W.  Mcintosh  of  the  Subsistence  Division  of  the  Quartermaster 
Corps.  It  is  alleged  on  the  part  of  the  claimant  that  an  oral  agree- 
ment was  entered  into  on  April  1,  1918,  between  the  United  States, 
represented  by  Col.  Grove,  and  the  claimant  by  the  terms  of  which 
the  claimant  agreed  to  supply  the  United  States  with  3,000,000 
pounds  per  month  of  ice  at  17^  cents  per  100  pounds  f.  o.  b.  the 
claimant's  platform  at  San  Antonio,  and  that  the  Government  agreed 
to  give  the  claimant  a  contract  on  that  basis  for  five  years.  Mr. 
Postlewaite  testified  that  Col.  Grove  told  him  that  he  would  instruct 
the  camp  quartermaster  at  Camp  Travis  to  enter  into  a  contract  on 
the  terms  that  had  been  orally  agreed  on,  and  that  the  claimant  made 
arrangements  for  the  enlarging  of  its  plant  so  that  it  would  be 
capable  of  manufacturing  from  160  to  165  tons  per  day,  and  that 
the  claimant  ordered  the  necessary  additional  ice-making  machinery 
to  accomplish  that  result. 

6.  Negotiations  were  entered  into  between  the  claimant  and  the 
Government  on  Mr.  Postlewaite's  return  to  San  Antonio,  and  a  con- 
tract was  prepared  after  some  discussion  and  negotiation.  The  con- 
tract is  dated  May  1, 1918,  but  it  appears  to  have  been  executed  about 
the  last  of  May  or  the  first  of  June,  1918,  and  provided  that  the 
claimant  should  supply  the  Government  with  3,000,000  pounds  of  ice 
per  month  during  May  and  June,  1918,  at  17^  cents  per  100  pounds 
plus  1^  cents  for  switching  charges,  delivery  to  be  made  at  Camp 
Travis.  The  contract  was  a  formal  one,  being  signed  by  Maj.  F.  E. 
Lobitz,  and  contains  the  following  provision : 

"  Such  quantities  of  ice  as  may  be  required  from  time  to  time,  not 
to  exceed  3,000,000  pounds  per  month,  at  nineteen  cents  per  hundred 
pounds  f.  o.  b.  Camp  Travis. 

"12.  At  the  option  of  the  Government  this  contract  may  be  re- 
newed yearly  at  same  or  better  price  for  four  years,  subject  to  can- 
cellation by  the  Government  in  case  Camp  Travis  is  discontinued, 
and  any  increase  in  price  to  be  governed  bjr  fuel  and  labor  cost  be- 
yond control  of  contracting  company  and  switching  charges." 

6.  About  the  end  of  June,  1918,  the  camp  quartermaster  at  Camp 
Travis  was  instructed  to  enter  into  a  contract  covering  the  fiscal  year 
between  June  30,  1918,  and  July  1,  1919,  on  the  same  terms  as  those 
contained  in  the  formal  contract  for  the  months  of  May  and  June, 
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1918.  A  formal  contract  was  entered  into  in  accordance  with  these 
instructions  and  was  signed  by  Maj.  Lobitz  on  behalf  of  the  United 
States  and  executed  by  the  claimant.  This  contract  provided  that 
the  claimant  should  furnish  the  United  States  with  ice  for  the  year 
ending  June  30,  1919,  on  the  same  terms  as  the  previous  contract 
and  containing  the  same  provision  in  respect  to  the  option  in  the 
United  States  to  renew,  and  in  respect  to  prices,  etc.,  as  that  con- 
tained in  the  previous  formal  contract,  which  is  quoted  above. 

7.  The  claimant  supplied  the  Government  with  ice  in  accordance 
with  the  terms  of  the  contract.  In  June,  1919,  the  camp  quarter- 
master asked  for  proposals  for  the  furnishing  of  ice  for  the  next 
fiscal  year,  beginning  July  1,  1919.  When  the  claimant  heard  that 
proposals  were  being  asked  for  supplying  ice  to  Camp  Travis  it 
protested  and  stated  to  Maj.  Lobitz  that  it  had  a  contract  for  five 
years  with  the  United  States  and  claimed  the  right  to  furnish  ice 
under  such  contract.  Maj.  Lobitz  declined  to  recognize  that  any  five- 
year  contract  had  been  entered  into  with  the  claimant,  and  after 
some  discussion,  and  after  the  claimant  had  made  an  offer  to  supply 
ice  on  the  same  terms  as  those  offered  by  another  bidder  for  the  ice 
contract,  a  new  formal  contract  was  entered  into  covering  the  period 
between  July  1,  1919,  and  June  30,  1920,  under  which  the  claimant 
has  supplied  the  Government  with  ice  and  is  still  supplying  ice. 

DECISION. 

1.  The  claimant  undoubtedly  expected,  after  its  interview  in  Wash- 
ington with  Col.  Grove  and  Maj.  Mcintosh,  that  it  would  be  awarded 
a  contract  with  the  Government  by  which  it  would  have  the  right  to 
supply  Camp  Travis  with  ice  for  a  period  of  five  years  at  a  rate  of 
17i  cents  per  100  pounds  f.  o.  b.  its  platform.  When  Mr.  Postle- 
waite  returned  to  San  Antonio  and  took  up  the  matter  of  the  terms 
of  the  contract  between  the  claimant  company  and  the  United  States 
he  found  that  the  officers  of  the  United  States  at  Camp  Travis  be- 
lieved that  the  Government  could  not  enter  into  a  valid  contract 
calling  for  the  supply  of  ice  for  a  term  of  five  years.  Their  conclu- 
sion was  that  a  contract  could  be  entered  into  for  one  year  only  and 
that  the  interests  of  the  United  States  would  be  protected  by  provid- 
ing that  the  United  States  should  have  an  option  to  renew  its  contract 
with  the  claimant  from  year  to  year  for  five  years. 

2.  The  formal  contract  which  was  prepared  and  presented  to  the 
claimant  for  execution  contained  the  provision  which  is  quoted  above, 
which  gives  the  United  States  an  option  to  renew  the  contract  on  the 
same  terms  from  year  to  year  for  five  years.  The  claimant  after  an 
examination  of  this  contract  executed  it  It  covered  the  two-month 
period  from  May  1  to  June  80, 1918. 
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3.  On  June  25,  1918,  a  contract  was  executed  by  the  Government 
and  by  the  claimant  covering  the  supply  of  ice  for  the  year  beginning 
July  1, 1918,  and  ending  June  30, 1919,  which  contains  the  same  pro- 
vision giving  the  Government  an  option  to  renew  the  contract  yearly 
for  a  period  of  five  years. 

4.  It  is  evident  that  there  were  not  two  contracts  in  existence  cover- 
ing the  same  period  of  time  and  embracing  the  supply  of  ice  to  Camp 
Travis.  There  was  not  an  oral  contract  between  the  claimant  and 
the  Government  for  a  term  of  five  years  at  17^  cents  per  100  pounds 
and  also  a  coexistent  formal  contract  covering  the  fiscal  year  1918  and 
1919.  The  conversation  between  Mr.  Postlewaite  and  Col.  Grove  in 
Washington  on  April  1, 1918,  was  not  a  contract  and  was  not  consid- 
ered as  such  by  either  purty.  Both  understood  that  the  camp  quarter- 
master at  Camp  Travis  should  be  informed  of  the  negotiations  in 
Washington  and  that  formal  contracts  should  be  prepared  and  exe- 
cuted substantially  in  accordance  with  the  conversations.  The  formal 
contracts  which  were  executed  by  the  parties  represent  the  terms  which 
were  finally  agreed  on  and  the  claimant  has  supplied  ice  to  Camp 
Travis  under  the  terms  of  the  two  formal  contracts  and  has  been 
paid  the  contract  price. 

5.  The  claimant  suggested  at  the  hearing  that  it  entered  into  an 
oral  agreement  with  Col.  Grove  on  April  1,  1918,  but  its  conduct 
thereafter,  and  especially  its  executing  the  two  formal  contracts,  is 
wholly  inconsistent  with  the  existence  of  such  an  agreement.  When 
the  parties  to  a  contract  after  negotiations  execute  written  contracts 
in  relation  to  the  subject  matter  of  their  oral  negotiations,  and  when 
the  contracts  have  been  fully  performed  and  ice  has  been  delivered 
by  one  party  and  paid  for  by  the  other  in  accordance  with  the  terms 
of  the  written  contracts  it  can  not  be  held  that  oral  negotiations  pre- 
ceding the  written  contracts  resulted  in  an  oral  agreement  which  still 
carries  obligations  along  with  it.  It  might  be  held,  to  use  the  stock 
phrase,  that  the  prior  oral  understandings  and  negotiations  were 
merged  into  the  written  contracts,  but  our  decision  is  that  there  was 
no  oral  agreement  between  this  claimant  and  the  United  States,  and 
that  the  two  formal  contracts  which  the  claimant  executed  state  the 
arrangements  under  which  ice  was  supplied  by  the  claimant  to  Camp 
Travis.  The  two  formal  contracts  represent  the  most  favorable  ar- 
rangement which  the  claimant  was  able  to  obtain.  It  is  not  suggested 
by  the  claimant  that  the  United  States  has  committed  any  breach  of 
its  formal  contracts  or  that  there  is  any  money  due  the  claimant 
thereunder.  Mr.  Postlewaite  accomplished  by  his  visit  to  Washing- 
ton two  things  at  least:  First,  he  forestalled  the  building  by  the 
United  States  of  a  competing  ice  plant  in  San  Antonio,  and,  second, 
he  obtained  a  contract  under  which  his  company  almost  immediately 
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began  to  supply  the  Government  with  ice  at  Camp  Travis  and  has 
continued  to  supply  ice  up  to  the  present  day. 
G.  For  the  reasons  stated  relief  must  be  denied. 

DISPOSITION. 

A  final  order  will  be  entered  denying  relief. 
Col.  Delalield  and  Lieut.  Tanner  concurring. 


Cases  Nos.  529-530. 

In  re  GLAHH  OF  ABNOLD  HOFFMAN  &  CO.  (INC.). 

1.  OUABANTY. — A  statement  that  the  Government  would  aid  claimant  in  col- 

lecting money  dne  for  deliveries  of  material  to  another  contractor  by 
holding  up  payments  to  that  contractor,  does  not  amount  to  an  agree- 
ment to  gruarantee  the  payment  to  claimant. 

2.  CLAIM  AND   DECISION. — These  claims  arise  under  the  act  of  March  3, 

1919,  and  are  based  upon  alleged  oral  agreements  concerning  deliveries 
of  bleaching  powder  to  a  Oovernment  contractor.  Held,  claimant  it 
not  entitled  to  relief. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

This  is  a  statement  of  claim,  class  B,  filed  originally  with  this 
Board.    Claimant  is  a  manufacturer  of  bleaching  powder. 

FINDING  OF  PACTS  IN  CLAIM  NO.  530. 

It  appears  that  the  United  States,  about  January  1,  1918,  entered 
into  a  contract  with  the  American  Synthetic  Color  Co.,  of  Stamford, 
Conn.,  for  the  manufacture  of  choropicrin  (tear  gas).  The  claimant 
company  delivered  bleaching  powder  material  for  the  manufacture 
of  the  said  gas  to  the  color  company.  The  color  company  refused  to 
accept  and  pay  for  a  certain  carload  of  bleaching  powder,  which 
carload  was  delayed  in  transit  some  five  weeks.  Demurrage  accrued 
thereon.  The  claimant  contends  that  the  United  States  should  pay 
damages  arising  by  reason  of  the  failure  of  the  said  color  company 
to  accept  the  said  carload  of  bleaching  powder.  This  claim  is  based 
upon  an  alleged  agreement  said  to  have  been  entered  into  between 
the  company  and  Capt.  Leslie  Sutherland,  Trench  Warfare,  Ord- 
nance Department,  whereby  Capt.  Sutherland  agreed  that  if  the 
company  would  fill  the  orders  given  it  by  the  color  company  the 
United  States  wouM  see  to  it  that  the  claimant  company  would  be 
paid  for  its  deliveries  thereunder. 

FINDING  OF  FACTS  IN  CLAIM  NO.  529. 

The  claimant  alleges  that  Lieut.  George  E.  Grant,  temporarily  in 
charge  of  the  Government  operations  at  the  color  company's  plant  on 
or  about  January  26,  1918,  telephoned  the  claimant's  New  York 
office,  stating  that  the  color  company  was  in  need  of  an  immediate 
shipment  of  bleach  pending  the  arrival  of  cars  at  that  time  in  transit 
from  Niagara  Falls,  and  requested  the  company  to  make  a  shipment 
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of  33  drums  of  bleach  from  its  New  York  warehouses.  The  claimant 
it  is  alleged,  was  reluctant  to  comply  with  this  request  for  the  reason 
that  it  feared  payment  might  not  be  forthcoming.  It  then  set  out 
that  Lieut.  Grant  stated  to  the  claimant  that  the  president  of  the 
color  company  had  just  promised  him,  Lieut.  Grant,  to  send  the 
claimant  a  check  for  $700,  the  estimated  cost  of  the  bleach,  and  that 
Lieut.  Grant  further  stated  that  "the  Government  is  behind  the 
work,  and  payment  will  be  all  right."  It  appears  that  these  33  drums 
of  bleach  were  delivered  to  the  color  company  but  never  paid  for  by 
it.    That  company  has  since  become  insolvent. 

A  hearing  was  had  at  which  the  officers  named  by  the  claimant 
as  having  made  agreements  on  behalf  of  the  United  States  testified. 
Their  testimony  was  to  the  effect  that  they  stated  to  the  claimant 
that  the  United  States  would  aid  the  claimant  in  collecting  money 
due  for  deliveries  of  material  to  the  color  company  by  refusing  to 
pay  the  color  company  until  that  company  paid  the  claimant.  It 
further  appeared  that  the  claimant  company  never  notified  these 
officers,  or  any  other  officers  of  the  United  States  that  these  33  drums 
had  not  been  paid  for  until  the  statement  of  claim  was  filed  in  June, 
1919. 

DECISION. 

No  agreement  appears  to  have  been  made  by  any  officer  or  agent 
6f  the  Secretary  of  War  or  of  the  President  whereby  the  United 
States  agreed  to  compensate  claimant  for  the  demurrage  alleged  to 
have  accrued  on  the  delayed  shipment  of  bleach  (claim  No.  530); 
hor  to  guarantee  payment  for  the  33  drums  of  bleach,  the  subject  of 
claim  529. 

DISPOSITION. 

An  order  will  be  entered  denying  the  claims  and  dismissing  the 
statements  of  claim  in  both  cases. 
Col.  Delafield  and  Mr.  Baggarly  concurring. 


January  7, 1920. 
Case  No.  43. 

/n  re  CLAXir  OF  THE  BXTEDETT  MANUFAGTITEIHO  CO.  ON  APPEAL  TO  THE 

SECBETABY  OF  WAB. 

].  CLAIH  AND  DECISION.— Claim  nnder  the  act  of  March  2,  1919,  for  $36,750, 
based  upon  an  oral  agreement  for  the  manufacture  of  cotton  mop  heads. 
The  decision  of  this  Board  denying  relief  reversed  on  appeal  to  the 
Secretary  of  War  and  claim  remanded  to  this  Board  for  further  proceed- 
ings.    (For  the  decision  of  this  Board  see  vol.  1,  p.  113.) 

This  claim  having  been  presented  to  the  Board  of  Contract  Ad- 
jnstment  and  that  Board  after  a  hearing  having  rejected  the  claim 
and  entered  an  order  denying  relief,  claimant  by  appeal  from  the 
decision  of  the  Board  of  Contract  Adjustment  has  brought  the  mat- 
ter before  the  Secretary  of  War. 

In  my  judgment  it  is  impossible  to  arrive  at  an  equitable  final 
decision  in  this  case  upon  the  proofs  submitted.  The  claimant  was 
nsked  to  bid  on  400,000  cotton  mop  heads  and  came  to  Washington 
to  interview  the  negotiating  oiBcer  in  that  connection.  It  appears 
that  at  the  interview  the  negotiating  officer  discussed  with  the  claim- 
ant the  Government's  requirements  not  only  for  the  type  of  mop  on 
which  claimant  had  been  asked  to  bid,  but  also  for  other  types  of 
mop  (the  20- ply).  It  is  clear  that  there  was  no  agreement  between 
the  negotiating  officer  and  the  claimant  at  this  meeting  with  respect 
to  the  number  of  mops  that  would  be  ordered  from  claimant.  This 
being  the  case,  there  was  no  verbal  contract  for  400,000  mops,  and 
the  claim  based  on  such  alleged  contract  must  be  disallowed. 

In  ordinary  circumstances  this  would  dispose  of  the  case  and  the 
decision  of  the  Board  would  be  affirmed,  notwithstanding  the  fact 
that  I  disagree  with  the  conclusion  of  the  Board  that  Mr.  Mitchell 
did  not  have  authority  to  make  such  an  agreement.  He  was  a 
negotiating  officer  acting  under  authority  of  the  Secretary  of  War 
and  was  in  fact  the  kind  of  agent  through  whom  the  War  Depart- 
ment was  continuously  making  agreements  to  purchase  supplies.  I 
think  therefore  that  he  was  clearly  an  officer  acting  under  authority 
of  the  Secretary  of  War  within  the  meaning  of  the  Dent  Act. 

Immediately  after  leaving  the  conference  with  the  negotiating 
officer  on  September  13  the  claimant  proceeded  to  order  500,000 
pounds  of  mop  yarn,  which  was  just  enough  to  make  400,000  mops 
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of  the  type  on  which  claimant  had  been  asked  to  bid.  ITie  real  ques- 
tion in  the  case  is  whether  this  was  done  by  the  claimant  by  instruc- 
tions of  the  negotiating  officer  and  with  the  assurance,  express  or 
implied,  that  contracts  would  be  given  to  cover  that  quantity,  or 
whether  claimant  was  buying  on  a  speculation. 

Claimant  asserts  positively  that  she  was  told  by  the  negotiating 
officer  to  get  a  quantity  of  yarn  if  she  could,  that  she  went  out  and 
arranged  to  get  it  and  reported  that  fact  to  him.  The  negotiating 
officer  is  not  questioned  with  regard  to  this  aspect  of  the  case  suffi- 
<5iently  to  bring  out  the  facts  with  reference  to  the  conversation  in 
respect  to  claimant  procuring  materials.  In  answer  to  a  leading 
question,  implying  that  witness  has  already  committed  himself  on 
this  point,  he  denies  that  he  "  authorized  "  the  purchase  of  material. 
Claimant  who  was  not  represented  by  counsel  was  not  offered  the 
privilege  of  cross-examining  him  and  he  was  not  cross-examined. 

I  appreciate  that  as  the  claim  was  presented  this  was  not  the  main 
question,  but  in  proceedings  of  this  kind  I  do  not  feel  that  a  claimant 
should  be  penalized  because  of  having  started  off  on  the  wrong  foot. 
This  is  particularly  true  in  this  case  where  the  chairman  of  the 
Board  of  Contract  Adjustment  assured  the  claimant  at  the  outset 
that  the  proceedings  were  very  simple  and  that  she  would  not  be 
handicapped  by  not  having  counsel.  (Rec.  p.  3.)  In  order  to  fully 
carry  out  the  purpose  of  the  act  of  March  2,  1919,  it  is  in  my 
opinion  necessary  that  this  claimant  be  granted  a  rehearing,  so  that 
further  testimony  may  be  secured  as  to  whether  or  not  the  negotiating 
officer  induced  claimant  to  purchase  600,000  pounds  of  yarn.  It  is 
perhaps  unnecessary  to  say  that  it  is  not  sufficient  to  ask  the  officer 
whether  he  "authorized"  the  purchase  of  the  yarn.  The  question 
whether  the  officer  by  words  or  acts  induced  her  to  buy  the  yarn 
under  such  circumstances  as  to  constitute  a  contract,  express  or  im- 
plied, that  the  Government  would  take  it,  is  to  be  determined  by  the 
Board  after  finding  out  as  exactly  as  possible  just  what  occurred  at 
the  conference  on  September  13. 

I  note  that  at  the  time  the  claim  was  filed  this  claimant  still  had 
the  yarn  on  hand,  and  I  am  informed  that  the  present  value  of  yarn 
of  this  character  is  higher  than  the  prices  prevailing  when  she  bought 
the  yarn.  Inquiry  should  be  made  whether  the  claimant  still  holds 
the  yarn,  and  if  not,  when  and  at  what  price  it  was  sold. 

All  papers  in  this  case  are  herewith  returned  to  the  Board  of  Con- 
tract Adjustment  with  instructions  to  vacate  the  findings  of  fact 
and  decision  heretofore  entered  in  this  matter  and  to  take  further 
proceedings  in  accordance  with  the  foregoing  memorandum. 

Benedict  Crowell, 
I'he  Assistant  Secretai^  of  War^  Director  of  Munitions. 


January  10,  1920. 
Case  No.  158. 

In  re  CLAIM  OF  SPOOB-BEEOOBEN  BINOOTTLAB  LABOBATOBY,  ON  APPEAL. 

TO  THE  SECBETABY  OF  WAB. 

1.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $37,- 
937.26,  based  npon  on  alleged  oral  agreement  for  the  manufacture  of 
binoculars.  The  decision  of  this  board  denying  relief  affirmed  on  appeal 
to  the  Secretary  of  War.     (For  the  facts  see  vol.  1,  p.  338.) 

This  case  having  been  presented  to  the  Board  of  Contract  Adjust- 
ment and  that  Board  after  investigation  having  rejected  the  claim 
and  having  entered  an  order  denying  relief,  the  claimant  in  due 
course  has  brought  the  matter  upon  appeal  to  the  Secretary  of  War. 

Upon  consideration  of  the  entire  record,  the  findings,  decision,  and 
final  order  denying  relief,  heretofore  entered  by  the  Board  of  Con- 
tract Adjustment,  are  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Munitions. 
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Case  Ho.  169. 

tn  re  CLAIH  OF  THE  B.  C.  HELLEB  COHPAHT,  ON  APPEAL  BE70BE  THE 

SECBETABY  OF  WAB. 

1.  GLAim  AND  DECISION.— Claim  under  the  act  of  Harch  2,  1919,  for 
f4,820.20y  based  upon  an  oral  agreement  for  the  manufacture  of  feather 
pillows.  The  decision  of  this  Board  denying  relief  reversed  on  appeal 
to  the  Secretary  of  War  and  claim  remanded  to  this  Board  for  farther 
proceedings.     (For  the  decision  of  this  Board  see  yol.  1,  p.  529.) 

This  case  is  brought  before  me  on  appeal  from  a  decision  of  the 
Board  of  Contract  Adjustment  denying  claimant  relief  on  the 
ground  that  there  was  no  agreement,  express  or  implied,  between 
the  claimant  and  the  United  States. 

The  recommendations  of  the  Advisers  hereto  attached  are  ap- 
proved and  it  is  directed  that  the  findings  and  decision  heretofore 
entered  by  the  Board  of  Contract  Adjustment  be  vacated,  and 
that  further  proceedings  be  had  in  accordance  with  the  attached 
recommendation. 

BENEDicrr  Crowell, 
The  Assistant  Secretary  of  War^ 

Director  of  Munitions. 

memorandum  for  the  secretary  of  war. 

January  29,  1920. 

After  a  careful  examination  of  the  record  in  this  case,  we  are 
clearly  of  the  opinion  that  the  decision  of  the  Board  of  Contract 
Adjustment  was  in  error  and  should  be  reversed. 

It  appears  from  the  records  of  the  Miscellaneous  Section,  Manu- 
facturing Branch,  C.  &  E.  Division,  that  a  contract  award  was 
made  to  R.  C.  Heller  &  Co.  for  5,000  feather  pillows,  at  $1.38,  on  pro- 
posals opened  November  4, 1918. .  Shortly  after  the  bids  were  opened 
Mr.  Heller  called  the  office  of  Capt.  Harris  on  the  telephone  and 
asked  if  he  would  get  the  contract  for  6,000  pillows.  He  did  not 
know  whether  he  was  talking  to  Capt.  Harris  or  Mr.  Winkler, 
Harris's  assistant,  but  he  says  positively  that  he  was  told  that  he 
would  get  the  contract  and  to  go  ahead  with  the  pillows. 

Capt.  Harris  gives  some  testimony  about  the  general  practice  in 
his  office  with  respect  to  notifying  contractors  of  awards,  but  he  has 
no  recollection  of  the  particular  case  in  question. 
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Mr.  Winkler,  on  the  other  hand,  testifies  about  the  circumstances 
of  the  case  and  that  Mr.  Heller  called  him  on  the  telephone  to  inquire 
whether  he  was  "  being  recommended  for  an  award  on  this  quantity. 
Winkler  explains  that  he  had  some  uneasiness  as  to  whether  the 
contractor  could  supply  the  pillows  on  time,  but  this  was  removed 
by  Mr.  Heller  during  the  telephone  conversation,  and  it  seems  to  us 
clear  that  Mr.  Winkler  then  told  him  to  go  ahead. 

We  think  it  important  to  note  that  Mr.  Winkler  says  that  this  con- 
tract was  of  an  emergency  character  which  he  would  have  had 
authority  to  make  without  the  usual  formalities.  When  asked  what 
he  said  to  Mr.  Heller  over  the  telephone  he  at  first  stated  (p.  41) : 

^^  I  told  him  that  he  would  be  recommended,  or  was  recommended 
for  that  quantity." 

When  pressed  further  as  to  whether  he  told  the  contractor  to  go 
ahead  and  order  the  material,  he  said  (pp.  45  and  46) : 

^*  I  would  rather  state  that  if  it  were  a  question  of  securing 
material  to  proceed  w^ith  the  contract  I  might  have  suggested  that  it 
would  be  all  right  to  go  ahead  along  those  lines.    That  is  likely. 

"  Question.  You  say  it  is  likely  you  told  him  to  secure  materials? 

"Answer.  If  you  put  the  question  to  me  whether,  on  the  strength 
of  the  recommendation,  he  should  proceed  to  get  the  materials  to 
cover  that  contract,  it  is  likely  I  told  him  to." 

Subsequently,  in  reply  to  the  question : 

"  Did  you  instruct  him  to  purchase  material,  or  simply  tell  him 
that  you  thought  it  would  be  safe  for  him  to  do  so  ?  " 

Winkler  makes  reply  in  the  subjunctive: 

"  I  believe  the  latter  would  be  the  fact." 

But  this  reply  is  qualified  in  his  answer  to  the  next  question : 

"  Lieut.  Tanner.  What  I  want  to  get  at  is  whether  or  not  he  pur- 
chased these  feathers  at  your  instruction  or  whether  he  simply  pur- 
chased them  at  your  suggestion? 

"  Mr.  Winkler.  I  would  not  undertake  to  answer  that  under  the 
stress  at  the  time." 

This  testimony  is  certainly  not  a  contradiction  of  the  claimant's 
positive  statement,  and  in  the  absence  of  some  indication  of  fraud 
we  feel  bound  to  hold  that  the  claimant  has  proved  that  he  was 
authorized  to  proceed.  We  do  not  agree  with  the  Board  that  the 
case  is  one  in  which  the  claimant  proceeded  in  the  exercise  of  his 
business  judgment  to  purchase  material  which  he  thought  the  Gov- 
ernment would  need.  On  the  contrary,  unless  there  is  some  reason  for 
disbelieving  the  testimony  of  Mr.  Heller  and  Mr.  Winkler,  we  think 
it  clear  that  he  was  told  to  go  ahead  and  buy  this  material.  It  does 
not  seem  to  us  important  that  the  award  was  not  afterwards  approved 
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by  the  Board  of  Awards,  that  the  conversation  was  over  the  tele- 
phone and  not  face  to  face,  or  that  it  was  with  Mr.  Winkler,  Capt* 
Harris's  assistant,  rather  than  with  Capt.  Harris  himself. 

It  is  accordingly  recommended  that  the  findings  and  decision  of 
the  Board  be  disapproved,  and  the  case  returned  with  instructions 
to  take  such  action  as  may  be  necessary  to  eifect  a  fair  and  equitable 
settlement  of  this  claim  on  a  finding  that  the  contractor  was  author- 
ized to  purchase  material  for  5,000  pillows. 

In  Capt.  Estes'  letter  of  August  11, 1919,  it  is  stated  that  claimant 
had  on  hand  a  small  amount  of  raw  material  in  excess  of  what  it 
would  take  to  complete  the  two  formal  contracts,  7170-BL  and 
7458-BL,  which  it  then  had  in  process,  and  that  upon  the  "  record  " 
it  was  shown  that  all  the  material  was  purchased  for  the  two  formal 
contracts  above  mentioned.  Capt.  Estes  also  states  that  he  believes 
that  the  claimant  did  not  make  any  preparation  to  fill  the  order  for 
the  5,000  additional  pillows.  In  determining  what  amount,  if  any, 
is  fairly  due  claimant  in  settlement  of  the  present  claim,  care  should, 
of  course,  be  taken  to  see  that  no  material  is  taken  into  account  which 
was  not  purchased  on  the  faith  of,  and  for  the  fulfillment  of,  this 
agreement. 

William  H.  Davis, 
G.  H,  Dorr, 

B.  C.  GOODALE, 

Special  Advisers  to  the  Secretary  of  War. 


February  4,  1920. 
Case  No.  1241. 

In  re  CLAIM  OF  PB0OBES8  LAUNDRY,  OS  APPEAL  BEFORE  THE  8EGBE- 

TABY  OF  WAB. 

1.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  the  cost 
of  facilities  based  upon  a  written  contract  for  cleaning  uniform  cloth- 
ing, and  also  an  alleged  oral  agreement  in  connection  therewith.  The 
decision  of  this  Board  denying  relief  af&rmed  on  appeal  to  the  Secre- 
tary of  War.     (For  the  facts  see  vol.  3,  p.  265.) 

Upon  reconimendation  of  the  Advisers,  a  copy  of  which  is  hereto 
attached,  the  findings  and  decision  of  the  Board  of  Contract  Adjust- 
ment in  this  matter  are  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Munitions, 

memorandt7m  for  the  secretary  of  war. 

Februart  4, 1920. 
After  carefully  examining  the  record  in  this  case,  we  are  of  the 
opinion  that  the  findings  and  decision  of  the  Board  of  Contract 
Adjustment  are  sound  and  correct  and  that  they  should  be  affirmed. 

R.  C.  G00DAI4B, 
G.  H.  Dorr, 
Special  Advisers  to  the  Secretary  of  War 
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Febmuary  10,  1920. 
Case  No.  404. 

In  re  CLAHH  OF  ALLEN  B.  WBISLEY  COKPAHY,  ON  APPEAL  BEPOBE  THE 

SEGBETABY  OF  WAB. 

1.  CLAU  AND  DECISION. — Claim  nnder  the  act  of  March  2,  1919,  for  f62,- 
400.11,  based  npon  an  implied  agreement  in  relation  to  glycerine.  De- 
cision of  this  Board  denying  relief  af&rmed  on  appeal  to  the  Secretary 
of  War.     (For  the  facts  see  vol.  1,  p.  723.) 

Upon  recommendation  of  the  Advisers,  a  copy  of  which  is  hereto 
attached,  the  decision  of  the  Board  of  Contract  Adjustment  in  this 
matter  is  hereby,  approved  and  affirmed. 

Benedict  Crowell, 

The  Assistant  Secretary  of  IFar,  Director  of  Munitioj^s. 

MEMORANDI'M  FOR  THE  SECRETARY  OF  WAR. 

FEBRUARt-  10.  1920. 

In  our  opinion  the  decision  of  the  Board  of  Contract  Adjustment 
in  this  case  is  correct  and  should  be  affirmed. 

No  express  agreement  is  claimed,  and  we  are  unable  to  find  in  the 
record  anything  justifying  the  holding  that  there  was  any  implied 
agreement,  as  alleged. 

We  are  inclined  to  agree  with  the  petitioner  that  the  relation  of 
the  Grovernment  to  this  claimant  is  similar  in  nature  to  those  recog- 
nized under  section  5  of  the  act  of  March  2,  1919,  with  respect  to 
chrome,  manganese,  pyrites,  and  tungsten.  Congress  having  seen  fit, 
however,  to  grant  relief  in  relation  to  the  products  enumerated,  and 
not  in^relation  to  materials  procured  for  the  manufacture  of  glycer- 
ine, and  there  being  no  agreement  between  the  claimant  and  the 
United  States  as  to  the  sale  of  claimant's  product  to  the  Government, 
we  think  that  the  Secretary  of  War  is  not  authorized  tp  grant  relief 
in  this  case. 

R.    C.    GOODALE, 

G.  H.  Dorr, 

Special  Advisers  to  tJie  Secretary  of  War, 
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Mabch  9,  1920. 
Case  No.  83. 

In  re   CLAIK  OF  DAYEVPOBT-BBOWK  CO.,  OK  APPEAL  BEFOBE  THE  SEG- 

BETABY  07  WAB. 

J.  CLAIH  AND  DECISION.— •Claim  under  the  act  of  Xaroh  2,  1919,  for  $33,- 
394.47,  based  upon  an  alleged  oral  agreement  in  relation  to  the  manu- 
facture of  airplane  propellers.  Decision  of  this  Board  denying  relief 
allLrmed  on  appeal  to  the  Secretary  of  .War.  (For  the  facts  see  vol.  1, 
p.  801.) 

This  claim  has  come  before  me  on  appeal  by  claimant  from  a  de- 
cision of  the  Board  of  Contract  Adjustment  denying  claimant  relief. 

The  record,  in  my  opinion,  does  not  justify  a  conclusion  that  the 
claimant  was  promised  that  it  would  receive  additional  contracts  at 
prices  which  would  be  profitable  to  claimant,  or  in  any  event  at 
higher  rates  than  those  for  which  other  contractors  were  willing  to 
undertake  similar  work. 

The  claimant  was  encouraged  by  Government  representatives 
to  prepare  itself  to  undertake  an  increased  volume  of  production, 
and  chose  to  do  so  in  reliance  on  being  able  to  quote  prices  which 
would  be  satisfactory  to  the  Government  and,  as  indicated  by  the 
weight  of  testimony  offered  before  the  Board,  without  any  definite 
assurance  as  to  this  additional  work.  So  far  as  is  shown  by  the 
record,  the  claimant  was  never  under  obligation  to  undertake  addi- 
tional work  except  at  such  prices  as  at  the  time  might  be  satisfactory 
to  it,  and  the  Government  was  equally  free  with  regard  to  the  letting 
of  contracts.  The  claimant  company  was  given  opportunity  to  bid, 
and  did  bid  for  various  additional  contracts,  but  chose  to  bid  at 
prices  which  turned  out  to  be  somewhat  in  excess  of  those  of  other 
bidders,  and  thus  failed  to  secure  additional  work. 

The  claimant  lays  some  stress  on  the  contention  that  the  Board 
was  in  error  in  its  finding  that  a  $4,000  machine  would  have  produced 
10  propellers  per  day,  the  production  required  for  the  initial  order. 
I  am  satisfied,  however,  that  a  modification  of  this  finding  in  accord- 
ance with  the  claimant's  contention  could  not  change  the  result,  as 
the  first  written  contract  definitely  fixed  the  price  which  should  be 
paid  by  the  Government,  including  all  allowances  for  the  cost  of  in- 
stallation, and  the  second  contract  was  equally  definite  and  final  in 
these  respects,  and  was  entered  into  voluntarily  by  .the  claimant 
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after  the  actual  cost  of  installation  had  been  ascertained.    The  deci- 
sion of  the  Board  of  Contract  Adjustment  is  accordingly  afiirmed. 

Claimant,  in  connection  with  this  appeal,  calls  attention  to  certain 
expenditures  which  it  is  alleged  were  incurred  by  reason  of  changes 
in  specifications  under  the  contracts  which  were  actually  issued  to 
this  claimant.  I  do  not  find  that  the  reimbursement  of  claimant  for 
such  loss  is  properly  a  part  of  the  present  claim,  which  is  founded  on 
oral  agreements  between  the  claimant  and  the  Government.  The 
approval  of  the  present  decision  is  therefore  without  prejudice  to  any 
claim  which  this  petitioner  may  have  for  reimbursement  on  account 
of  expenditures  due  to  changes  in  specifications.  Such  items,  if  not 
heretofore  included  in  settlements  or  releases  under  the  written  con- 
tracts of  this  petitioner,  should  be  presented,  investigated,  and  ad- 
justed in  the  usual  manner. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Munitions, 


Apbil  9,  1920. 
Case  No.  2204. 

In  re  CLAIK  OF  KODEBK  PANTS  CO.  OH  APPEAL  BSFOBE  THE  SSCEETABT 

OF  WAB. 

1.  CLAIM  AND  DECISIOV.— Claim  under  the  act  of  Karoh  2,  1919,  for  $19,- 
274.62,  based  upon  an  alleged  oral  agreement  relating  to  the  manufac- 
ture of  woolen  trousers.  The  decision  of  this  Board  denying  relief 
allLrmed  on  appeal  to  the  Secretary  of  War.  (For  the  facts  see  Vol.  111, 
p.  203.) 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recom- 
mendation of  the  Special  Advisers,  the  accompanying  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  and^affirmed. 

Benedict  Crowell, 
The  Assistant  Seeretary  of  War^  Director  of  Munitions, 

memorandum  eor  the  secretary  of  war. 

March  30,  1920. 
From  a  careful  examination  of  the  record  in  this  case,  we  believe 
that  the  action  taken  by  the  Board  of  Contract  Adjustment  was  just 
and  right,  and  we  accordingly  recommend  that  its  decision  be  ap- 
proved. 

R.    C.    GOODALE, 

E.  Henry  Lacombe, 
Special  Advisers  to  tlie  Secretary  of  War. 
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April  9,  1920. 
Case  No  1743. 

In  re   CLADC  OF  CANTON  METAL  CEILINa  CO.  ON  APPEAL  BEFORE  THE 

SECKETAKY  OF  WAR. 

1.  CLAIM  AND  DECISION.— Claim  under  the  aot  of  March  8,  1919,  for  f8,500, 
based  upon  an  alleged  oral  agreement  for  the  manufacture  of  steel 
helmets.  The  decision  of  this  Board  denying  relief  aHLrmed  on  appeal 
to  the  Secretary  of  War.  (For  the  decision  of  this  Board  see  Vol.  m, 
p.  785.) 

Upon  recommendation  of  the  Advisers,  a  copy  of  which  is  hereto 
attached,  the  iSndings  and  decision  of  the  Board  of  Contract  Adjust- 
ment in  this  matter  are  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War,  Director  of  Munitions. 

:iremorani)um  for  the  secretary  of  war. 

March  30,  1920. 

This  is  an  appeal  from  a  decision  of  the  Board  of  Contract  Adjust- 
ment denying  claimant  relief  on  the  ground  that  no  agreement  with 
the  United  States  was  established. 

This  claim  is  based  on  an  announcement  by  Capt.  A.  T.  Simonds, 
acting  contract  officer  under  Gen.  Babbitt,  and  Lieut.  E.  W.  Perry, 
assistant  to  Capt.  Simonds  in  the  Equipment  Division,  Ordnance 
Department,  to  the  effect  that  contractors  awarded  experimental  con- 
tracts for  the  maimfacture  of  steel  helmets  would  be  allowed  a  lump 
sum  of  $2,500  each  for  cost  of  experimental  dies.  Mr.  C.  A.  Weirich, 
on  behalf  of  the  claimant,  testifies  that  such  statement  was  made,  and 
that  in  reliance  thereon  he  accepted  an  experimental  contract  for  the 
manufacture  of  2,000  helmets  at  50  cents  each. 

It  is  shown  by  Mr.  Weirich's  testimony  that  the  final  agreement  as 
to  the  issuance  to  claimant  of  an  experimental  order  for  the  manu- 
facture of  2,000  helmets  was  made  between  Capt.  Simonds  and  Mr. 
Weirich  (p.  20).  Mr.  Weirich  states  that  at  this  conversation  Capt. 
Simonds  stated  that  the  other  eight  contractors  who  were  to  receive 
experimental  orders  would  be  paid  $2,500  each  to  cover  cost  of  dies 
(p.  21).    Claimant's  petition  alleges 


"  Capt.  Simonds  did  not  specifically  state  that  we  would  or  would 
not  be  given  this  die  allowance,  but  we  naturally  inferred  that  we 
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» 

would  receive  the  same  consideration  in  this  respect  as  the  other  man- 
ufacturers who  were  awarded  experimental  contracts  for  helmets." 

Capt.  Simonds  testifies  (p.  76)  with  reference  to  his  conversation 
with  Weirich  in  September,  1917: 

"  /  told  hivi  we  would  not  allow  anything  for  dies?'* 

He  is  not  cross-examined  by  claimant  or  its  counsel  as  to  this 
definite  statement^  nor  is  Mr.  Weirich  called  in  rebuttal  to  con- 
tradict it. 

The  Board  of  Contract  Adjustment  having  heard  the  testimany 
and  observed  the  demeanor  of  the  witnesses,  we  recommend  that 
the  decision  of  the  Board  of  Contract  Adjustment  be  affirmed. 

E.  C.  GOODALE, 

E.  Henry  Lacombe, 
.    Special  Advisers  to  the  Secretary  of  War. 


April  9, 1920. 
Case  No.  374. 

Tn  re  CLADC  OF  XA8SIL0N  ELECTRIC   ft  GAS  CO.,   ON  APPEAL  BEFORE 

THE  SECRETARY  OF  WAR. 

1.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Xaroli  8,  1919,  for 
121,585.93,  based  upon  an  alleged  oral  agreement  in  relation  to  the 
constmction  of  an  electric  power  line.  The  decision  of  tMs  Board, 
denying  relief,  affirmed  on  appeal  to  the  Secretary  of  War.  (For  the 
decision  of  this  Board  see  Vol.  m,  p.  854.) 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recom- 
mendation of  the  Special  Advisers,  the  accompanying  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Munitions. 

memorandum  for  THE  SECRETARY  OF  WAR. 

After  a  careful  examination  of  the  record  in  this  case  we  agree 

with  the  conclusions  reached  by  the  Board  of  Contract  Adjustment, 

and  recommend  that  the  decision  of  that  Board  be  approved  and 

affirmed. 

r.  c.  goodalb, 

Herbert  H.  Lehman, 

Special  Advisers  to  the  Secretary  of  War, 
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April  16,  1920. 
Case  No.  1223. 

In  re  CLAIM  OF  BEWEY  BKOTHEKS  CO.,  ON  APPEAL  BEFOKE  THE 

.   SEG&STAKY  OF  WAR. 

1.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  $4,- 
87S.35,  based  upon  an  implied  contract  for  hay.  The  decision  of  this 
Board  denying  relief  affirmed  on  appeal  to  the  Secretary  of  War.  (For 
the  facts  see  Vol.  m,  p.  5S8.) 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recom- 
mendation of  the  Special  Advisers,  the  accompanying  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Munitions. 

memorandum  for  the  secretary  of  war. 

April  6,  1920. 

This  claim  arises  under  facts  similar  to  those  in  case  No.  150-C- 
1221,  involving  the  same  claimant,  which  is  submitted  to  you 
simultaneously  with  the  present  appeal. 

The  memorandum  presented  to  you  in  connection  with  case  No. 
150-C-1221  is  in  all  essentials  equally  applicable  to  the  present 
claim.  After  a  careful  examination  of  the  record,  it  is  accordingly 
recommended  that  the  decision  of  the  Board  of  Contract  Adjust- 
ment in  this  matter  be  approved  and  affirmed. 

r.  c.  goodale, 
(t.  H.  Dorr, 
Special  Advisers  to  the  Secretary  of  ^Var, 
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April  24,  1920. 
Case  No.  674. 

In  re  CLAIM  OF  WILLIAMSON  HEATEK  CO.,  ON  APPEAL  BEFOKE  THE 

SECKETAKY  OF  WAK. 

« 
1.  CLAIM  AND  BECISION.^Glaim  under  the  act  of  March  2,  1919,  for  f34,- 
022.21,  based  upon  an  alleged  oral  agreement  for  grate  furnaces.    The 
decision  of  this  Board  denying  relief  affirmed  on  appeal  to  the  Sec- 
retary of  War.     (For  the  decision  of  this  Board  see  Vol.  IV,  p.  213.) 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board 
of  Contract  Adjustment  denyino:  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recom- 
mendation of  the  Special  Advisers,  the  accompanying  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War^  Director  of  Munitions. 

memorandum  for  the  secretary  of  war. 

April  6,  1920. 

This  is  an  appeal  from  a  decision  of  the  Board  of  Contract  Adjust- 
ment denying  claimant  relief  on  the  ground  that  no  agreement  be- 
tween the  United  States  and  claimant  was  established. 

A  careful  examination  of  the  record  results  in  the  conclusion  that 
the  facts  are  correctly  and  fairly  stated  in  the  attached  findings  of 
fact  entered  by  the  Board  of  Contract  Adjustment. 

The  claimant's  principal  objection  to  the  findings  of  the  Board 
seems  to  relate  to  the  finding  that  Mr.  Blakeslee  testified  that  he 
may  have  told  claimant's  representative  that  he  would  prohahJy  got 
an  order  for  1,000  furnaces.  The  record  (p.  69)  clearly  supi>orts 
this  finding.  The  statement  of  claimant's  counsel  that  the  undis- 
puted testimony  shows  that  the  order  in  question  was  placed  on  or 
about  October  11,  is  incorrect.  The  principal  issue  in  the  case  is 
whether  an  oral  order  was  or  was  not  given  on  or  about  October  11. 
One  of  the  claimant's  witnesses,  Mr.  Cash,  testifies  positively  that 
he  was  given  such  an  order  by  Mr.' Blakeslee,  a  purchaser  of  ma- 
terial for  the  Construction  Division  of  the  Army.  Mr.  Blakeslee 
testifies  equally  positively  that  lie  gave  Mr.  Cash  no  oral  order,  but 
that  he  may  have  told  Mr.  Casli  that  he  would  probably  get  an  order 
for  1,000  furnaces. 
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The  surrounding  circumstances  and  records,  so  far  as  shown  in 
the  accompanying  file,  furnish  no  absolutely  certain  guide  as  to 
whether  an  order  was  in  fact  given  at  the  interview  in  question,  but 
we  think  that  the  inferences  fairly  to  be  drawn  from  the  subsequent 
conduct  and  letters  of  the  parties  are  somewhat  unfavorable  to  the 
claimant's  contention.  Claimant's  letter  of  November  26  tends  to 
indicate  that  the  writer,  Mr.  Cash,  considered  that  the  order  in  ques- 
tion originated  with  the  telegram  of  October  29  awarding  a  blanket 
order  for  1,000  twenty-inch  grate  furnaces,  subject  to  cancellation 
without  cost  to  the  Government ;  and  it  is  difficult  to  suppose  that  if 
the  manufacture  of  these  furnaces  had  been  undertaken  on  an  oral 
order  given  to  Mr.  Cash  on  October  11  and  not  subject  to  cancellation 
by  the  Government,  that  fact  would  not  have  been  mentioned  in  this 
letter,  which  discusses  the  origin  and  validity  of  the  order  in  ques- 
tion, and  (referring  to  the  order  of  October  29,  which  by  its  terms 
wa«  subject  to  cancellation  by  the  Government),  says: 

"  You  wired  us  in  the  beginning  an  order  for  1,000  furnaces." 

In  view  of  the  foregoing,  and  of  the  fact  that  the  Board  had  the 
opportunity  to  observe  the  demeanor  of  the  witnesses  at  the  hearing, 
we  think  it  clear  that  the  decision  of  the  Board  should  be  approved 
and  affirmed. 

H.  C.  Good  ALE, 
Herbert  H.  Lehman, 
Special  Advisers  to  the  Secretary  of  War, 


April  27, 1920. 
Case  No.  601. 

fn  re  CLAIM  OF  XTTELLEK  METALS  CO.,  ON  APPEAL  BEFOKE  THE 

SECBETAKY  OF  WAB. 

1.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |103,- 
516.40,  based  upon  an  implied  agreement  in  relation  to  the  construction 
of  a  tube  mill.  The  decision  of  this  Board  denying  relief  ai&rmed  on 
appeal  to  the  Secretary  of  War.     (For  the  facts  see  vol.  2,  p.  296.) 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recommen- 
dation of  the  Special  Advisers,  the  accompanying  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Benedict  Crowelx., 
77ie  Assistant  Secretary  of  IFar,  Director  of  Munitions. 

memorandum  for  the  secretary  of  war. 

April  7, 1920. 

This  is  an  appeal  by  Mueller  Metals  Co.  from  a  decision  of  the 
Board  of  Contract  Adjustment  denying  this  claimant  relief.  The 
appeal  is  founded  on  the  contention  that  the  Board  of  Contract 
Adjustment  was  in  error  in  finding  that  there  was  no  agreement, 
express  or  implied,  between  the  claimant  and  the  United  States 
within  the  provisions  of  the  act  of  March  2,  1919. 

The  claimant  erected  at  Port  Huron,  Mich.,  during  the  year  1918, 
a  mill  for  the  manufacture  of  brass  tubing.  While  various  conver- 
sations, negotiations,  and  letters  are  set  forth  in  the  proof  of  claims 
as  giving  rise  to  an  implied  agreement^  claimant  bases  its  present 
appeal  on  the  contention  that  this  mill  was  built  in  reliance  on  an 
agreement,  either  express  and  oral,  or  partly  express  and  partly 
implied,  between  Mr.  Everett  Morss/a  m^ber  of  the  prioritieTcom^ 
mittee.  War  Industries  Board,  on  behalf  of  the  United  States,  and 
Mr.  F,  L.  Kiggin,  on  behalf  of  the  claimant.  The  nature  of  this 
agreement  is  stated  as  follows  on  page  8  of  claimant's  brief  before 
the  Board  of  Contract  Adjustment: 

"  The  evidence  abundantly  shows  the  interview  resulting  in  a  ver- 
bal express  contract  under  which :  First,  Mr.  Morss  agreed  to  furnish 
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high-class  priorities  to  enable  Mueller  Metals  Company  to  obtain  all 
necessary  machinery  with  which  to  equip  a  brass  tube  mill ;  second, 
Mueller  Metals  Company  agreed  to  proceed  at  once  to  erect  and  equip 
such  mill ;  and,  third,  Mueller  Metals  Company  agreed  that  the  entire 
output  of  the  mill  would  be  subject  to  the  direction  of  Mr.  Morss." 

It  will  be  noted  that  the  express  agreement  as  above  alleged  by 
claimant  does  not  include  any  undertaking  on  the  part  of  the  United 
States  that  it  will  purchase  the  output  of  the  proposed  mill,  nor 
that  it  will  bear  any  part  of  the  expense  of  its  erection.  From  other 
parts  of  claimant's  briefs  we  understand,  however,  that  the  claim- 
ant contends,  first,  that  from  the  express  agreement  above  stated 
it  is  to  be  implied  that  the  United  States  will  purchase  the  product 
of  the  mill  for  a  period  and  at  a  price  which  claimant  does  not  at- 
tempt to  outline;  second,  that  claimant  relies  on  a  further  express 
agreement  on  the  part  of  Mr.  Morss,  made  at  the  same  interview, 
to  the  effect  that  the  United  States  would  take  the  output  of  the 
mill. 

Considering,  first,  claimant's  contention  that  an  agreement  to 
purchase  the  output  of  claimant's  mill,  or  to  otherwise  compensate 
claimant  for  cost  of  construction,  is  to  be  implied  from  an  express 
agreement  whereby,  in  consideration  of  high-class  priorities  for  ma- 
chinery, the  output  of  the  mill  would  be  held  subject  to  the  dis- 
posal of  the  War  Industries  Board  (presumably  at  market  prices 
or  at  such  prices  as  should  be  mutually  agreed  upon),  we  are  very 
distinctly  of  the  opinion  that  no  obligation  to  purchase  is  to  be 
implied  from  the  express  agreement  set  forth.  The  record  shows 
that  the  Mueller  Metals  Co.  contemplated  the  erection  of  this  mill 
long  before  the  conversation  with  Mr.  Morss.  It  had  ordered  equip- 
ment for  this  mill  before  that  conversation  occurred,  and  these  orders 
had  been  accepted,  subject  to  claimant's  obtaining  such  priorities 
as  would  permit  prompt  deliveries.  The  record  shows  that,  irre- 
spective of  any  express  or  implied  promises  on  the  part  of  the  United 
States  to  take  the  entire  production  of  the  mill,  claimant  was  ad- 
vised of  a  large  demand  for  its  product,  mainly  for  condenser  tubes. 
Under  these  circumstances  it  was  most  natural  that  the  claimant 
company,  in  consideration  of  immediately  obtaining  high  priori- 
ties on  material  and  equipment,  should  be  willing  to  agree  that, 
without  limitation  of  prices  to  be  charged,  it  would  hold  the  pro- 
duction of  its  mill  for  an  indefinite  period  subject  to  the  disposal  of 
the  War  Industries  Board.  In  our  opinion,  both  the  testimony  and 
the  surrounding  circumstances  tend  to  indicate  that  no  agreement 
on  the  part  of  the  Government  to  buy  the  product  of  the  mill  was 
intended  by  the  parties  to  be  implied,  and  we  think  that  no  such 
implication  is  justly  to  be  drawn. 
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Concluding  that  no  agreement  on  the  part  of  the  Government  to 
purchase  claimant's  output  is  fairly  to  be  implied  from  the  express 
agreement  made  that  in  consideration  of  receiring  high  priorities 
claimant  would  hold  its  output  subject  to  the  disposal  of  the  War 
Industries  Board,  or  from  claimant's  intimation  or  statement  that 
upon  receiving  such  priorities  claimant  intended  to  proceed  at  once 
with  the  construction  of  its  plant,  we  have  carefully  considered 
whether  there  was  in  this  case  any  express  agreement  on  the  part  of 
the  United  States  to  purchase  any  part  of  claimant's  product.  Mr. 
Kiggin,  of  the  claimant  company,  having  testified  to  no  such  agree- 
ment in  his  direct  examination  on  behalf  of  the  claimant,  stated  on 
cross-examination  that  Mr.  Morss  "promised  to  take  the  output  of 
the  mill."  The  same  witness,  however,  in  his  resume  of  the  same 
conversation  on  redirect  examination  (p.  68)  fails  to  testify  that 
Mr.  Morss  said  anything  whicli  can  be  construed  as  a  promise  to 
take  the  output  of  the  mill.  Mr.  Morss  testifies  quite  positively  that 
he  did  not  make  any  such  promise.  Mr.  Mueller  testifies  that  Mr. 
Eiggin,  upon  returning  from  this  interview,  reported  to  him  that 
Mr.  Morss — 

"  agreed  and  told  Mr.  Riggin  that  he  would  give  us  priorities  on  this 
equipment  required  for  this  purpose,  and  on  condition  that  we  would 
give  him  full  charge  and  control  of  the  output  of  this  tube  mill,  to 
which  Mr.  Riggin  agreed.    I  believe  that  covers  it." 

There  is  no  claim  that  after  the  interview  in  question  Mr.  Riggin 
reported  to  his  companj^  that  Mr.  Morss  had  made  any  express 
promise  to  purchase  the  output  of  the  plant. 

From  the  foregoing  facts,  and  a  careful  consideration  of  the  whole 
record,  we  reach  very  definitely  the  conclusion  that  Mr.  Morss  did 
not  expressly  or  impliedly  undertake  to  purchase  claimant's  output. 
This  renders  it  unnecessary  to  consider  whether  an  agreement  on  the 
part  of  Mr.  Morss  either  to  purchase  the  product  of  claimant's  plant, 
or  to  otherwise  hold  claimant  harmless,  would  come  within  the  pur- 
view  of  the  act  of  March  2, 1919. 

It  is  accordingly  recommended  that  the  decision  of  the  Board  of 
Contract  Adjustment  be  approved  and  affirmed. 

R.    C.    GoODAIiE, 

G.  H.  Dorr, 
E.  Henry  LaCombe, 
Special  Advisers  to  the  Secretary  of  War. 


May  3, 1920. 
Case  No.  633. 

In  re  CLAIM  OF  SEWELL  CLAPP  ENVELOPES,  ON  APPEAL  BEFOKE  THE 

SECBETABY    OF    WAB. 

1.  CLAHf  AND  DECISION.-— Claim  under  the  act  of  Karcli  2,  1919,  for  |550, 
based  upon  an  alleged  oral  agreement  in  connection  with  a  formally 
ezecnted  contract  for  envelopes.  The  decision  of  this  Board  denying 
relief  ai&rmed  on  appeal  to  the  Secretary  of  War.  (For  the  decision  of 
this  Board  see  Vol.  m,  p.  38.) 

This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment  denying  claimant  relief. 

Upon  consideration  of  the  record  presented,  and  on  the  recommen- 
dation .of  the  Special  Advisers,  the  accompanying  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Benedict  Crowell, 

The  Assistant  Secretary  of  War^  Director  of  Munitions, 

memorandum  for  the  secretary  op  war. 

April  30, 1920. 

In  this  case  the  facts  are  undisputed  and  the  decision  of  the  Board 
is,  in  our  opinion,  clearly  correct. 

The  claimant  contends  that  prior  to  entering  into  a  written  agree- 
ment for  the  furnishing  of  envelopes,  it  was  asked  to  bid  on  the  basis 
of  packing  the  goods  in  second-hand  boxes.  Thereafter  claimant  was 
sent  a  written  contract  clearly  requiring  the  goods  to  be  packed  in 
new  boxes  of  a  size  smaller  than  the  second-hand  boxes  previously 
discussed.  Claimant,  knowing  the  contents  of  the  written  contract, 
signed  it  without  reservation  or  change.  There  is  no  circumstance 
indicating  mistake,  mutual  or  otherwise. 

It  is  clear  that  upon  receiving  draft  of  written  contract  specifying 
other  terms  than  those  previously  agreed  upon  in  the  oral  negotia- 
tions, claimant  had  the  alternative  of  assenting  to  the  new  terms  pro- 
posed, or  of  refusing  to  enter  into  an  agreement  except  on  terms 
originally  agreed  upon.  Having  chosen  the  former  course,  claimant 
can  not  be,  and  ought  not  be,  heard  to  demand  settlement  in  accord- 
ance with  the  former  tentative  understanding  which  has  been  super- 
seded by  the  written  contract. 

It  is  recommended  that  the  decision  of  the  Board  of  Contract  Ad- 
justment be  in  all  respects  approved  and  confirmed. 

R.   C.  GOODALE, 

G.  H.  Dorr, 
Special  Advisors  to  the  Secretary  of  War. 
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March  18,  1920. 
Case  No.  1507. 

In  re  CLAIM  OF  OOOBYEAK  COTTON  KILLS  (INC.). 

1.  CLAIM  AND  DECISION.— Claim  for  f  19,187.16  under  act  of  Marcli  8,  1919^ 
for  loss  on  materials  purchased  in  anticipation  of  Government  orders  for 
cotton  dnck.    Held,  no  agreement  within  the  meaning  of  said  act. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  dated  May  14,  1919,  has  been  filed.  The  evidence  shows  that 
it  is  a  Class  B  claim.  Claims  Board,  Director  of  Purchase,  has 
passed  upon  it  and  disallowed  it  under  date  of  June  23, 1919. 

FINDINGS  or  FACT  AND  DECISION. 

I.  Claimant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Connecticut.  It  is  a  subsidiary  of  the  Goodyear 
Tire  &  Rubber  Co.,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Ohio,  which  owns  a  majority  of  its  stock.  It  is 
managed  by  the  fabric  department  of  the  latter  company. 

II.  George  Hussey  was  in  September,  1918,  a  lieutenant  in  the 
Quartermaster  Corps,  United  States  Army,  attached  to  the  office  of 
the  Clothing  &  Equipage  Division  in  New  York  City  and  assigned 
as  purchasing  officer  of  all  heavy  textiles. 

Nathaniel  J,  Burt  was  assistant  manager  of  the  fabric  department 
of  the  Goodyear  Tire  &  Rubber  Co. 

III.  Claimant  had  had  various  contracts  for  the  manufacture  of 
No.  6  cotton  duck  and  had  manufactured  about  a  million  pounds. 
It  had  never  manufactured  any  No.  9  duck.  Under  date  of  Septem- 
ber 6,  1918,  the  Cotton  Goods  Section  of  the  War  Industries  Board 
sent  the  following  telegram  to  Goodyear  Tire  &  Rubber  Co.,  fabric 
department,  Akron,  Ohio : 

Wire  at  once  full  details  of  further  production  available  through 
balance  of  year  Number  Six,  Four,  or  Nine  Duck. 

(Signed)  Wood,  Cotton  Goods. 
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IV.  Under  date  of  September  10,  1918,  the  Goodyear  Tire  &  Rub- 
ber Co.  replied  by  telegram,  as  follows : 

Mr.  Wood, 

Cotton  Goods  Section,  Q.  M.  109  E 16  Street,  N.  Y.  G. 

Your  wire  September  sixth  Can  make  seventy  five  thousand 
pounds  Number  Six  or  Number  nine  Duck  at  our  New  England 
mills  if  able  to  secure  yarn.  We  wrote  Lieut.  Hussey  September  6tli 
concerning  this  matter. 

Goodyear  Tire  &  Rubber  Co. 

The  letter  of  September  6,  referred  to  above,  is  as  follows : 

The  Goodyear  Tire  &  Rubber  Company, 

Akron,  Ohio,  September  6, 1918. 

Lieutenant  George  Hussey, 

O-ffice  of  the  Quartermaster  General, 

109  East  16th  Street,  New  York,  N.  Y, 

Dear  Sir  :  Replying  to  your  letter  of  August  30th,  advise  that  we 
have  made  every  effort  to  secure  the  13s  yarn  for  the  Number  0  Gov- 
ernment Duck.  I  find  that  this  yarn  is  practically  out  of  the 
market  for  deliveries  earlier  than  January. 

As  per  your  letter  we  are  this  date  writing  Mr.  B.  Etherington  at 
Washington  and  asking  him  to  assist  us  in  securing  this  yarn, 
lours,  very  trufy, 

(Signed)  Goodyear  Tire  and  Rubber  Company, 

E.  H.  Barnwell  Fabric  Dept. 
EHB-R 

V.  Under  date  of  September  10  the  Cotton  Goods  Section,  War  In- 
dustries Board,  sent  the  following  telegram  to  Goodyear  Tire  & 
Rubber  Co.  : 

You  are  to  understand  our  recent  request  for  further  production 
Number  6  is  exclusive  of  any  recent  conversation  of  Number  Nine. 

(Signed:)  Wood, 

Cotton  Goods  Section,  War  Industries  Board. 

VI.  Under  date  of  September  11,  1918,  the  Goodyear  Tire  8c 
Rubber  Co.  sent  the  following  telegram : 

158  NY  HL  603  54 

GR  Akron  O  Sept  11th -18. 
Mr  Wood 

Control  Cotton  Section 

Quartermasters  Corps  109  E  16  St  N  Y  C 

Your  wire  our  mill  at  present  running  number  six  duck  for  Gov- 
ernment will  complete  middle  October  stop  have  offered  Lieut 
Hussey  sixty  thousand  yards  number  nine  duck  for  November  and 
December  In  addition  to  this  could  give  you  ten  thousand  monthly 
number  six  each  November  and  December  provided  we  can  secure 
sevens  yam  immediately 

Goodyear  T.  &  R.  Co. 

9938—20 31 
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VII.  On  September  12,  1918,  Lieut.  Hussey  wrote  and  dispatched 
the  following  letter  to  the  (ioodyear  Tire  &  Rubber  Co. : 

September  12th,  1918. 
From :  Acting  Quartermaster  General. 
To :  (joodyear  Tire  &  Bubber  Company,  Akron,  Ohio. 

Fabric  Department. 
Subject:  No.  6  Duck. 

1.  Your  telegram  of  the  11th  received  relative  to  No.  6  Duck. 

2.  You  are  advised  that  we  will  need  this  production,-  but  the 
absolute  method  of  procedure  relative  to  the  issuing  of  an  order  in 
the  proper  form  to  you  is  now  being  determined  and  will  then  be 
taken  up  with  you  when  decided. 

By  authority  of  the  Acting  Quartermaster  General. 

Cotton  Goods  Branch  Procurement  Section, 
By :  George  Hussey, 

1st  Lieut.  Quartermaster  Corps, 

VIII.  At  some  time  in  the  month  of  September,  1918,  while  nego- 
tiations with  reference  to  the  production  by^  claimant  of  No.  9  Duck 
were  in  progress,  Mr.  Burt  had  at  least  two  conferences  with  Lieut. 
Hussey,  one  at  the  latter's  office  and  the  other  over  the  telephone. 
Neither  Mr.  Burt  nor  Mr.  Hussey  could  recall  the  dates  of  these 
conferences  with  Lieut.  Husse}^  either  positively  or  relatively,  with 
reference  to  the  correspondence,  but  their  testimony  was  substan- 
tially in  agreement  that  Lieut.  Hussey  stated  that  claimant  must 
purchase  the  necessary  yarns  and  be  able  to  fix  a  price  before  any 
purchase  was  made. 

IX.  On  September  25  or  26  claimant  despatched  the  following 
letter  to  Lieut.  Hussey  as  well  as  the  telegram  quoted  therein : 

September  25,  1918. 
Lieut.  Hussey, 

Quartermaster  Dept,^ 

109  E  16th  Street,  New  York  City. 

Dear  Sir  :  We  wired  you  this  da£e  as  follows : 

"  We  have  this  date  covered  on  one  hundred  and  fifty  thousand 
pounds  sevens  yarn  for  number  six  duck.  Can  start  delivery  number 
six  November  Our  cost  was  submitted  you  yesterday  direct  from 
mill    Please  confirm  contract  and  price  acceptance  " 

We  understand  from  our  mills  in  Connecticut  that  they  have  for- 
warded you  cost  figures  on  No.  9  Duck  based  on  61^.  yarn,  which 
would  make  the  price  of  Duck  75.25^.  per  pound  exclusive  of  the 
10%  profit. 

As  previously  written  you  we  have  been  able  to  secure  13's  yam 
even  with  the  assistance  oi  Mr.  Etherington.  Of  course  we  can  secure 
13's  yarn  but  not  for  the  early  deliveries,  therefore  we  jumped  at  the 
opportunity  to  secure  enough  7's  yarn  in  an  effort  to  do  all  we  could 
towards  co-operating  with  your  division  and  will  be  pleased  to  make 
you  deliveries  beginning  November  on  No.  6  Duck. 

The  No.  6  Duck  will  be  made  on  strictly  cost  basis  plus  the  10% 
and  we  will  submit  these  figures  direct  from  the  mill  with  all  haste, 
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ami  weave  the  150,000  lbs.  of  yarn  into  No.  6  Duck  by  January  if 
possible. 

Yours  very  truly, 

The  Goodyear  Tike  &  Kubber  Co. 
(Signed)  E.  H.  Barnwell 

Fabric  Department, 
EHB :  GFS 

The  said  telegram  is  signed  Goodyear  Cotton  Mills. 
X.  Under  date  of  September  26,  1918,  Lieut.  Hussey  despatched 
the  following  letter  to  Goodyear  Tire  &  Kubber  Co. : 

In  answer  refer  to  File  No.  423  C  &  E— CG— P. 

September  26th,  1918. 
From :  Acting  Quartermaster  General. 
To :  Goodyear  Tire  &  Kubber  Co.,  Akron,  Ohio. 
Subject :  No.  6  Duck. 

1.  Your  telegram  of  September  26th  is  not  clear  and  we  do  not 
understand  to  what  you  refer.  Under  date  of  September  13th  we 
advised  that  we  would,  no  4pubt,  need  your  production  of  No.  6 
Duck,  but  that  we  have  not  clearly  laid  out  our  plans,  nor  had  we 
adopted  any  method  of  procedure.  It  is  asked,  therefore,  on  what 
authority  of  this  office  you  purchased  the  yarn  to  cover? 

2.  We  have  not  sufficient  No.  6  to  purchase  to  warrant  our  enter- 
ing into  contract. 

i5y  authority  of  the  Acting  Quartermaster  General. 

Cotton  Goods  Branch,  Procurement  Section, 
By  George  Hussey, 

Ist  Lieut.^  Quartermaster  Corps. 

XL  Under  date  of  September  28,  1918,  Mr.  N.  J.  Burt  aforesaid 
despatched  the  following  letter  to  Lieut.  Hussey : 
Ueut.  Geo.  HU89ET,  Sept.  28, 1918. 

Cotton  Goods  Branchy  Clothing  cfe  Equipage  Division. 

109  East  16th  Street,  New  York,  N.  T. 

Dear  Sir  :  Keferring  to  your  letter  of  the  26th,  in  which  you  stated 
that  you  are  not  in  position  to  place  any  contract  for  No.  6  Duck 
at  present. 

While  in  New  York  this  week,  I  talked  with  you  over  the  tele- 
phone. I  stated  we  had  not  covered  on  any  yams.  You  stated  that 
you  were  surprised  that  we  had  not  covered  on  any  yams.  I  had 
an  offer  for  150,000  pounds  of  sevens  three  on  tubes,  which  I  closed 
on  as  we  considered  that  the  only  holding  up  of  this  proposition 
was  the  misunderstanding  which  developed  in  regard  to  supplying 
you  with  the  detail  cost. 

These  we  trust  will  be  sent  to  you  the  later  part  of  this  week 
or  the  first  part  of  next,  however,  in  the  event  that  you  do  not  see 
fit  to  place  a  contract  for  us  for  No.  6  Duck,  we  can  use  this  yarn 
in  our  own  production. 
Yours,  very  truly. 

The  Goodyear  Tire  &  Rubber  Co. 
(Signed)  N.  J.  Burt,  Fabric  Department. 

N  JB :  C. 


476  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

XII.  Claimant  alleges  in  its  notice  of  claim  that  relying  on  the 
correspondence  and  whatever  Lieut.  Hussey  said  to  Mr.  Burt,  it  pur- 
chased on  September  23,  1918,  from  J.  Spencer  Turner  Co.,  New 
York  City,  150,000  pounds  of  7s  3/ply  yam,  of  which  121,206  pounds 
was  delivered  and  the  remainder  cancelled.  Claimant  computes  its 
loss  on  this  yarn  at  $19,127.16. 

XIII.  The  only  witnesses  upon  the  hearing  were  Mr.  Burt  for  the 
claimant  and  Mr.  Hussey  for  the  Government.  Neither  of  them 
could  remember  the  dates  of  their  conferences  or  the  language  used. 
Mr.  Burt's  testimony  about  these  interviews  consisted  entirely  of 
the  impressions  which  they  had  left  upon  his  mind  and  is  entirely 
too  vague  to  predicate  any  sort  of  an  agreement  upon  for  any  pur- 
pose whatever.  The  claim  therefore  must  be  determined  upon  the 
correspondence.  Counsel  for  the  claimant  appeared  to  place  his 
principal  reliance  upon  the  following  paragraph  of  Lieut  Hussey's 
letter  of  September  12  (Finding  VII) : 

^'  You  are  advised  that  we  will  n^d  this  production^  but  the 
absolute  method  of  procedure  relative  to  the  issuing  of  an  order  in 
the  proper  form  to  you  is  now  being  determined  and  will  then  be 
taken  up  with  you  when  decided." 

It  was  his  contention  that  this  sentence  committed  the  Government 
to  an  order  for  No.  6  Duck. 

The  Board  is  unable  to  agree  with  this  construction.  Even 
if  the  paragraph  quoted  were  in  the  opinion  of  the  Board  susceptible 
of  interpretation  as  establishing  such  an  agreement  as  is  claimed, 
if  taken  by  itself,  the  following  statement  in  claimant's  letter  of 
September  28,  1918,  negatives  the  supposition  that  claim^^nt  so  re- 
garded it  at  the  time : 

"  however,  m  the  event  that  you  do  not  see  fit  to  plaice  a  contra/^ 
for  U8  for  No.  6  Duck^  we  can  use  this  yam  in  our  own  production.^ 

In  short,  the  contention  of  the  learned  counsel  for  the  claimant  is, 
briefly  stated,  that  the  Government,  through  Lieut.  Hussey,  was 
committed  when  the  latter  wrote  "  you  are  advised  that  we  will  need 
this  production,"  but  that  claimant  was  not  committed  when  it 
subsequently  wrote  to  him  "we  can  use  this  yam  in  our  own  pro- 
duction," experiments  made  some  time  later  having  convinced  it  that 
it  could  not  do  so.  The  Board  is  unable  to  perceive  the  force  of  this 
argument. 

DISPOSITION. 

The  Board  will  enter  the  usual  Final  Order  denying  Relief. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


March  18,  1920. 
Case  No.  2401. 

In  rv  CLAIM  OF  THE  BISSELL  CARPET  SWEEPEE  CO. 

1.  8PSE9IHG  PEOBTTCTIOH  TO  COMPLY  WITH  CONTRACT  EEairiEE- 
MEHTS. — ^Tinder  a  contract  calling  for  deliveriei  at  a  certain  date,  the 
fact  that  a  (Government  representative  advised  the  contractor  to  have 
tome  of  its  dies  made  outside  its  plant  in  order  to  be  able  to  comply 
with  the  requirements  as  to  delivery  does  not  amount  to  an  agreement 
on  behalf  of  the  Government  to  compensate  the  contractor  for  the 
extra  expense  incurred  thereby. 

a.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |5,- 
797.45  based  upon  an  alleged  oral  agreement  in  connection  with  a  con- 
tract for  the  manufacture  of  rotating  map  cases.  Held,  claimant  is  not 
entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

This  is  a  claim  for  $5,797.46,  filed  by  the  claimant  with  the  Air 
Service  Claims  Board  on  the  theory  that  it  was  a  Class  A  claim  under 
Supply  Circular  No.  17,  and  it  was  forwarded  to  this  Board  by  the 
Air  Service  Claims  Board  as  being  a  Class  B  claim  under  that  cir- 
cular in  pursuance  of  the  act  of  March  2, 1919.  The  claim  grows  out 
of  the  following  facts  and  circumstances : 

1.  In  the  early  part  of  September,  1917,  Mr.  Ira  J.  Owen,  repre- 
senting the  claimant  company,  which  is  a  manufacturer  of  carpet 
sweepers  in  Grand  Rapids,  Mich.,  came  to  Washington  in  an  effort 
to  secure  for  his  firm  some  Government  contracts,  and  in  the  course 
of  his  visit  finally  met  Lieut.  L.  H.  Cadmus  of  the  Bureau  of  Air- 
craft Production  who  was  at  that  time  engaged  in  the  development  of 
a  rotating  map  case  for  the  use  of  aviators.  Mr.  Owen  secured  a 
sample  of  the  case  that  had  been  developed  and  returned  to  Detroit 
and  made  some  changes  and  improvements  in  the  same,  and  returned 
to  Washington  in  about  ten  days.  He  submitted  his  improved  case 
to  the  Bureau  of  Aircraft  Production  and  returned  to  Grand  Bapids 
without  securing  a  contract.  The  matter  drifted  along  until  about 
September,  1918,  when  claimant  again  got  in  touch  with  Lieut  Cad- 
mus and  exchanged  with  him  several  letters  and  telegrams,  the  result 
being  that  under  date  of  October  8,  1918,  the  claimant  received  an 

477 


478  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

order  from  the  Bureau  of  Aircraft  Production  for  10,000  rotating 
map  cases  and  750  extra  fittings  for  the  same,  as  evidenced  by  a  pur- 
chase order  from  which  the  following  pertinent  parts  are  quoted : 

10, 000  Rotating  Map  Cases,  in  accordance  with  model  sub- 
mitted to  and  approved  by  Dr.  Schlessinger,  sul> 
ject  to  several  minor  changes  suggested  by  him  to 

your  Mr.  Owen,  at  $4.56 $45,600 

750  Extra  Fittings  for  above  at  $0.50 375 

45,975 

Note. — Delivery  of  the  above  to  begin  in  30  to  45  days  and  to  con- 
tinue at  the  rate  of  1,000  per  week  until  order  is  completed. 

2.  The  model  submitted  by  Mr.  Owen  was  approved  by  Dr.  Schles- 
singer  at  least  by  October  8, 1918,  and,  according  to  the  testimony  of 
Mr.  Owen,  petitioner  was  then  ready  to  go  ahead  with  the  produc- 
tion of  the  cases.  A  formal  contract  (No.  4908)  came  through  to  the 
claimant  imder  date  of  October  8,  1918,  embodying  the  procurement 
order  of  October  8,  but,  according  to  claimant,  was  recalled  for  some 
minor  changes  and  never  returned,  so  the  claimant  proceeded  to  pro- 
duce the  map  cases  under  the  provisions  of  the  procurement  order. 

3.  In  the  early  part  of  October,  1918,  it  became  apparent  to  the 
Bureau  of  Aircraft  Production  that  the  map  cases  for  which  the 
claimant  had  a  procurement  order  would  be  urgently  needed.  On  or 
about  the  19th  of  October  Mr.  B.  H.  Sears,  who  was  an  agent  of  the 
Bureau  of  Aircraft  Production  charged  with  the  duty  of  speeding 
up  production,  called  on  the  claimant  in  an  effort  to  persuade  claim- 
ant to  hurry  the  production  of  the  map  cases.    At  the  time  of  Mr. 

m 

Sears's  visit  to  the  claimant's  shops  claimant  had  made  some  of  the 
dies  necessary  for  making  the  map  cases,  but  the  greater  portion  of 
the  dies  had  not  been  made  up.  Mr.  Sears  saw  that  if  claimant  was  to 
complete  the  production  of  the  map  cases  in  the  time  called  for  in  the 
contract  the  dies  would  have  to  be  speedily  made  up,  either  in  pe- 
titioners own  plant  or,  if  need  be,  by  outside  parties.  The  claimant 
alleges  that  during  this  conversation  it  was  explained  to  Mr.  Sears 
that  claimant  was  unable  to  make  up  the  dies  in  its  own  plant,  and 
that  claimant  was  thereupon  instructed  by  Mr.  Sears  to  get  the  dies 
made  in  some  outside  plant,  and  that  by  reason  of  such  action  on  the 
part  of  Mr.  Sears  certain  of  the  dies  for  the  manufacture  of  the  map 
cases  were  made  outside,  and  that  there  arose  upon  the  part  of  the 
Government,  from  the  instruction  of  Mr.  Sears,  an  implied  agree- 
ment to  pay  petitioner  the  difference  between  the  cost  of  having  the 
dies  made  on  the  outside  and  the  cost  of  having  them  made  in  its 
own  shops. 

4.  Upon  the  signing  of  the  armistice  the  contractor  had  completed 
and  delivered  no  map  cases,  and  on  the  15th  of  November*  1918, 
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claimant  received  a  telegram  from  the  Bureau  of  Aircraft  Produc- 
tion directing  him  to  reduce  the  contract  from  10,000  to  5,000  map 
cases,  which  modification  was  accepted  by  claimant.  Petitioner  pre- 
sented its  claim  growing  out  of  the  modified  order  which  called  for 
5,000  map  cases  to  the  Air  Service  Claims  Board,  and  for  certain 
charges  on  the  uncompleted  ones,  which  claim  has  been  settled  for 
by  the  Air  Service  Claims  Board,  and  claimant  has  executed  a  release, 
reserving  to  the  claimant,  however, 

"  The  right  to  prosecute  its  said  claim  for  '  extra  cost  of  speeding 
up  production '  before  said  Claims  Board,  or  otherwise  as  it  may  be 
advised;  but  it  is  understood  and  agreed  that  the  Government  does 
not  in  this  contract  in  any  way  admit  the  liability  of  said  claims  or, 
if  shown  to  be  a  valid  claim,  the  amount  payable  to  the  Government 
on  that  action." 

The  claim  here  presented,  therefore,  is  based  entirely  upon  alleged 
expenditures  made  for  the  purpose  of  speeding  up,  and  involves  the 
diflFerence  between  the  cost  of  the  dies  made  outside  of  the  shop  and 
the  cost  that  would  have  been  incurred  by  making  the  dies  within 
its  own  shops  but  for  the  alleged  direction  of  Mr.  Sears.  Mr.  Owen 
at  the  hearing  testified  that  the  dies  which  were  made  on  the  out- 
side were  delivered  to  petitioner  about  tlie  15th  of  November,  1918. 
At  the  hearing,  petitioner  was  requested  to  submit  to  the  Board 
papers  indicating  the  date  of  delivery^  of  these  dies  to  petitioner 
and  also  papers  indicating  the  dates  of  the  manufacture  of  the 
dies  in  petitioner's  own  shops.  This  request  was  afterwards  fol- 
lowed up  by  a  letter  directed  to  petitioner.  Under  date  of  February 
28,  1920,  claimant  replied  to  this  letter  refusing  to  supply  the  in- 
formation requested,  and  stating  that  if  the  Board  could  not  decide 
in  its  favor  on  the  papers  now  in  its  possession  and  the  evidence  of 
Mr,  Owen  that  it  preferred  to  withdraw  its  claim. 

DECISION. 

1.  The  only  matter  presented  for  the  consideration  of  this  Board 
is  whether  or  not  the  action  of  Mr.  Sears,  or  any  other  Government 
ofiicer,  in  instructing  claimant  (admitting  for  the  sake  of  argument 
that  he  did  so  instruct  it)  to  have  certain  of  the  dies  for  the  manu- 
facture of  the  map  cases  made  on  the  outside  of  its  plant,  creates 
any  liability  on  the  Government  to  pay  to  the  claimant  the  addi- 
tional costs  incurred  by  having  them  made  on  the  outside  over  the 
cost  that  would  have  been  incurred  by  having  them  made  in  its  shops. 

2.  The  procurement  order  under  which  the  claimant  was  author- 
ized to  make  these  dies  was  dated  October  8,  1918,  and  all  changes 
required  by  Dr.  Schlessinger  had  been  made  by  the  8th  of  October, 
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and  petitioner  was  at  that  time  in  position  to  go  forward  with  the 
manufacture  of  the  cases.  This  contract  called  for  deliveries  within 
30  to  45  days,  and  to  continue  at  the  rate  of  1,000  per  week  until  the 
order  was  completed.  At  the  date  of  Mr.  Sears^s  visit  to  the  claim- 
ant's plant,  which  was  on  or  about  the  19th  of  October,  he  says: 

"  It  is  my  recollection  that  the  Bissell  Company  had  the  majority 
of  the  dies  completed,  and  at  that  time  had  let  some  outside  con- 
tracts. They  stated  that  their  facilities  were  completely  occupied 
and  that  the  remaining  dies  would  hold  up  completion  of  the  map 
cases.  It  is  my  recollection  that  I  advised  that  they  farm  out  the 
remaining  dies,  which  they  did." 

We  will  assume,  however,  that  the  position  taken  in  the  evidence 
by  Mr.  Owen  is  correct,  namely,  that  a  great  many  of  the  dies  had 
not  been  made  at  the  time  of  Mr.  Sears's  visit  to  the  plants  and  that 
Mr.  Sears  directed  them  to  proceed  to  have  them  made  on  the  outside. 
Even  assuming  this  view  of  the  case  to  be  true,  which  is  looking  at  it 
in  the  most  favorable  light  for  the  petitioner,  and  taking  the  state- 
ment of  Mr.  Owen  that  the  dies  which  were  made  on  the  outside 
were  delivered  to  the  petitioner  on  the  15th  of  November,  it  would 
have  still  been  impossible  for  petitioner  to  have  manufactured  the 
map  cases  in  the  time  limit  prescribed  by  the  purchase  order,  because 
the  longest  date  of  delivery,  namely,  45  days,  would  have  required 
a  delivery  of  the  map  cases  by  at  least  the  23d  of  November.  It  is 
apparent  that  if  the  dies  which  were  necessary  for  the  manufacture 
of  the  map  cases  were  not  delivered  until  the  15th  of  November  that 
the  finished  map  cases  could  not  have  been  produced  and  delivered 
to  the  Government  before  the  23d  of  November,  which  was  the  date 
that  the  Government  had  a  right  to  demand  the  delivery  of  the  map 
cases.  As  a  matter  of  fact,  no  map  cases  were  delivered  to  the 
Government  until  some  time  in  December,  1918. 

3.  There  was  considerable  evidence  to  indicate  that  petitioner's 
plant  was  so  much  absorbed  and  occupied  in  the  manufacture  of 
goods  for  the  commercial  trade  that  if  not  neglecting  it  was  cer- 
tainly subordinating  its  obligations  to  the  Government  under  the 
contract  for  delivery  of  the  map  cases  to  commercial  work ;  and  that 
it  was  within  the  power  of  the  petitioner,  by  the  utilization  of  its 
own  facilities,  to  have  manufactured  all  of  the  dies  in  its  own  plant 
in  order  to  have  filled  its  obligations  to  the  Government  in  the  de- 
livery of  the  map  cases  by  at  least  the  23rd  of  November.  So  that 
even  if  we  assume  that  Mr.  Sears  at  the  visit  on  the  19th  of  October 
instructed  petitioner,  under  the  situation  as  it  then  stood,  to  farm 
out  some  of  the  dies,  Mr.  Sears  was  instructing  petitioner  to  do 
something  which  petitioner  was  already  under  obligation  to  the  Gov- 
ernment to  do,  namely,  to  have  the  dies  made  in  time  to  deliver 
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the  map  cases  according  to  the  delivery  date  in  the  purchase  order 
-of  October  8, 1918.  Under  these  circumstances  to  reimburse  claimant 
for  the  cost  of  having  dies  made  on  the  outside  when  by  the  use  of 
its  own  available  facilities  it  could  have  made  them  on  the  inside 
in  time  to  have  complied  with  its  obligations  to  the  Government 
would  place  a  premium  on  delay.  There  is  nothing  in  the  evidence 
in  this  case  to  indicate  that  any  direction  given  by  Mr.  Sears,  or  by 
any  other  officer,  required  the  petitioner  to  do  anything  that  it  had 
not  already  solemnly  undertaken  to  do  under  the  terms  of  the  con- 
tract. The  failure  and  refusal  of  the  petitioner  to  submit  the  doc- 
umentary evidence  in  its  possession  showing  the  shop  orders  and  the 
invoices  which  would  establish  beyond  all  doubt  the  question  as  to 
Tvhen  these  dies  were  made  up  in  its  own  plant  and  were  delivered 
to  it  by  parties  on  the  outside  creates  a  very  strong  impression  that 
petitioner  was  not  able  to  go  into  production  of  these  map  cases  even 
as  early  as  the  16th  of  November. 

4.  For  the  above  reasons  this  Board  is  of  the  opinion  that  there 
is  no  evidence  submitted  in  this  case  to  justify  any  obligation  what- 
ever upon  the  part  of  the  Government  to  reimburse  petitioner  for  any 
costs  occasioned  by  the  manufacture  of  the  dies  on  the  outside,  or 
because  of  any  othjer  expenditures  as  the  result  of  an  effort  to  speed 
up  production  on  the  map  cases ;  and  for  these  reasons  all  relief  asked 
for  in  this  case  must  be  denied. 

DISPOSITION. 

1.  An  order  denying  relief  will  be  entered  by  this  Board. 
Col.  Delafield  and  Maj.  Farr  concurring. 


March  18,  1920. 
Case  No.  2306. 

In  re  CLAIM  OF  THE  BLOCH  GO. 

1.  GONSTRTTCTION  OF  GOHTRAGT. — A  contract  wUch  provides  that  materials 

shall  be  furnished  by  the  Oovemment,  bnt  which  contains  no  express 
provision  as  to  when  the  materials  shall  be  delivered,  will  be  con- 
strned  to  mean  within  a  reasonable  time  nnder  existing  conditions. 

2.  EZTENSIOH  OF  TUCE  OF  FERFORKAHGE.— Where  the  contract  provided 

that  the  contractor  should  not  be  responsible  for  delays  caused  by 
fault  or  failure  of  the  Government,  and  that  in  such  case  the  Quarter- 
master General  should  fix  the  additional  time  for  performance,  it  shows 
that  the  contracting  parties  had  in  mind  the  probability  of  delays,  and 
only  imposed  obligation  on  the  Government  to  deliver  materials  within 
a  reasonable  time  and  gave  contractor  additional  time  to  perform. 
8.  GLADC  AND  DEGISIOH. — Glaim  under  act  of  March  2,  1919,  for  $6,300 
alleged  expense  caused  by  delay  on  part  of  Government  in  delivering 
materials.     Held,  claimant  not  entitled  to  recover. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Direc- 
tor of  Purchase,  on  a  claim  for  $6,300,  on  an  informal  contract 
alleged  to  have  been  made  between  the  claimant  corporation  and  the 
United  States. 

2.  The  claimant  had  a  proxy-signed  contract,  4523-J,  dated  July 
13,  1918,  with  the  depot  quartennaster  at  Jeffersonville,  Ind.,  for 
the  manufac  ture  of  woolen  service  coats,  the  Government  to  furnish 
the  materials.  It  called  for  deliveries  beginning  August  17,  but  the 
signed  contract  was  not  forwarded  by  the  claimant  to  the  quarter- 
master until  August  20,  and  its  terms  were  not  finally  assented  to 
by  claimant  until  it  mailed  its  letter  of  August  23  to  the  depot 
quartermaster. 

3.  The  claim  is  presented  upon  the  theory  that  the  contract  require- 
ment for  claimant  to  begin  deliveries  on  August  17  created  by  impli- 
cation a  reciprocal  obligation  on  the  part  of  the  Government  to  begin 
delivery  of  materials  30  days  earlier.  The  claimant  states  that  no 
materials  were  delivered  until  September  6. 

4.  The  contract  contains  the  following  section : 

"  16.  Extension  of  time  of  performance :  The  contractor  shall  not 
be  responsible  for  any  delays  which  shall  be  determined  by  the  Quar- 
termaster General  to  have  been  caused  by  the  direct  act  or  the  failure 
of  the  Government  without  fault  of  the  contractor,  *  *  *  and 
whenever  such  cause  shall,  in  the  opinion  of  the  Quartermaster  Gen- 
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eral,  be  removed,  the  latter  shall  fix  the  additional  time  within  which 
the  contractor  shall  perform." 

5.  The  correspondence  leading  up  to  the  final  delivery  of  the  con- 
tract refers  to  Section  16,  and  a  letter  from  the  quartermaster  to  the 
claimant  under  date  of  August  14  states  that  delays  caused  by  the 
Government  and  which  prevent  prompt  delivery  by  the  contractor 
will  not  be  attributed  to  the  latter. 

DECISION. 

1.  If  the  contract  obligated  the  Government  to  deliver  materials 
upon  the  date  alleged  by  the  claimant,  the  latter  would  be  entitled 
to  any  actual  damage  directly  caused  by  the  Government's  default. 
(Le\7'  Overall  Manufacturing  Co.,  No.  150-0-1548,  these  decisions.) 

2.  The  contract  provides  that  the  Government  will  furnish  the  au- 
thorized allowances  of  materials  specified,  but  contains  no  express 
provision  as  to  the  time  or  times  when  the  materials  shall  be  delivered. 

3.  It  does  contain  the  express  provision  above  quoted,  giving  the 
contractor  additional  time  in  case  it  shall  be  delayed  "  by  the  direct 
act  or  the  failure  of  the  Government  without  fault  of  the  contractor." 

4.  This  provision  was  no  doubt  inserted  in  contemplation  of  the 
delays  which  both  parties  to  the  contract  knew  were  likely  to  occur. 
It  sufficiently  appears  from  the  evidence,  and  is  a  matter  of  common 
knowledge  that  at  the  time  the  contract  was  made  and  during  the 
time  fixed  for  its  performance  the  Government  had  great  difficulty 
in  obtaining  materials  and  found  it  impossible  to  supply  all  con- 
tractors as  promptly  as  both  it  and  they^  desired. 

5.  The  correspondence  leading  up  to  the  contract  shows  the  ab- 
surdity of  the  claim  that  the  Government  was  obligated  to  furnish 
materials  as  earlv  as  Julv  18.  Even  if  the  Government  had  been 
obligated  to  furnish  materials  in  time  for  the  deliveries  specified, 
claimant's  delay  in  assenting  to  the  terms  of  the  contract  would  have 
extended  the  time  for  the  deliveries  of  material  until  the  early  part  of 
September. 

6.  In  the  light  of  these  facts  it  is  apparent  that  the  contract  was 
entered  into  with  the  expectation  of  delays  in  the  delivery  of  mate- 
rials. Such  being  the  case,  the  only  implied  obligation  of  the  Govern- 
ment was  that  it  should  deliver  materials  within  such  time  as  was 
reasonable  under  the  conditions  then  existing.  Nothing  in  the  evi- 
dence indicates  that  such  deliveries  were  not  made  by  the  Govern- 
ment within  a  reasonable  time. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Price  concurring. 


March  18, 1920. 
Case  No.  2306. 

In  re  CLAIM  OF  C.  ATTSTESK  A  CO. 

1.  JXTRISDIGTIOK. — In  order  for  the  Board  of  Contract  Adjustment  to  have 

and  exercise  Jurisdiction,  it  must  be  established  that  there  wag  some 
performance  of  the  contract,  or  expenditures  made,  or  obligations  in- 
curred upon  the  faith  of  the  same  between  the  time  the  contract  was 
entered  into  and  November  12,  1918. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |4,- 

920.65,  alleged  to  be  due  for  expenditures  for  material,  rent,  and  wages. 
Held,  claimant  not  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  on  a  claim  for  $4,920.65,  on  an  informally 
executed  contract  under  the  following  circumstances : 

2.  Claimants,  a  partnership  consisting  of  Carl  Austem  and  D.  P. 
Beach,  presented  a  bid  to  the  depot  quartermaster  in  New  York. 
About  the  end  of  September,  1918,  they  ascertained  through  a  news- 
paper that  they  were  to  be  awarded  a  contract.  Mr.  Austern  testified 
that  some  one  gave  him  an  award.  When  or  by  whom  it  was  given 
he  could  not  state.  Claimants  had  completed  several  Government 
contracts  and  were  then  working  on  others. 

3.  Copies  of  a  formal  contract  No.  7612-N,  dated  October  29, 1918, 
for  the  manufacture  of  24,000  overcoats,  and  copies  of  a  bond  were 
received  by  them,  with  a  letter  dated  November  9,  1918,  from  Maj. 
John  R.  Holt,  of  the  depot  quartermaster's  office.  They  were  requested 
to  execute  and  return  these  papers  at  the  earliest  practicable  date. 
Claimants  signed  and  returned  the  contract  (and  presumably  the 
bond)  on  or  about  November  9,  but  the  contract  was  never  signed  by 
Maj.  Holt,  the  contracting  officer. 

4.  Interdepartmental  correspondence  subsequent  to  November  9  in- 
dicates that  the  contract  was  recognized  in  the  department  as  an 
outstanding  one.    Notice  of  suspension  was  given  about  November  22. 

6.  Purchases  of  material  for  the  contract  were  made  in  September 
and  October,  but  it  does  not  appear  that  any  were  made  on  or  after 
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November  9  and  prior  to  November  12.  There  is  a  strong  presump- 
tion from  the  record  that  no  expenditures  were  made  and  no  obliga- 
tions incurred  during  this  period.  Nothing  in  the  way  of  perform- 
ance was  ever  done  by  the  claimants. 

6.  Claimants  were  offered  in  settlement  of  this  contract  $1,347.56. 
This  was  60  per  cent  of  the  cost  of  the  thread  and  guimpe  and  99  per 
cent  of  the  cost  of  the  labels  and  tickets  which  claimants  state  they 
had  purchased  in  October  for  this  contract. 

7.  Their  claims  for  wages  paid  to  employees  after  the  suspension 
of  the  contract  and  for  rentals  for  the  premises  they  used  for  manu- 
facturing were  disallowed  by  the  Claims  Board,  from  whose  decision 
this  appeal  is  taken. 

DECISION. 

1.  There  is  evidence  which  raises  a  question  as  to  whether  claim- 
ants regarded  their  contract  as  complete  when  they  delivered  the 
signed  copies  to  the  contracting  officer. 

2.  We  shall  assume,  without  so  deciding,  that  the  minds  of  the 
parties  met  and  that  the  transaction  constituted  an  agreement  such 
as  was  found  to  exist  in  the  case  of  the  Purcell  Envelope  Company  v. 
United  States^  51  Court  of  Claims  211 ;  that  the  agreement  was  bind- 
ing, therefore,  on  the  claimants,  under  the  rule  in  United  States  v. 
N.  T.  &  Porto  Rico  Steamship  Co.^  239  U.  S.  88,  and  that  if  the 
agreement  were  within  the  purview  of  the  act  of  March  2,  1919,  it 
would  also  be  binding  upon  the  United  States. 

3.  In  order  to  give  jurisdiction  to  the  Secretary  of  War  to  make  an 
adjustment,  not  only  must  there  have  been  an  agreement  between  the 
claimants  and  an  officer  of  the  United  States  but  it  must  have  been 
performed  in  whole  or  in  part  or  expenditures  must  have  been  made 
or  obligations  incurred  "  upon  the  faith  of  the  same  "  by  the  claim- 
ants prior  to  November  12, 1918. 

4.  If  the  Secretary  of  War  was  empowered  to  adjust  the  claim, 
he  might  adjust  the  items  of  expenditure  prior  to  November  9,  but  in 
order  to  give  him  power  under  the  act  of  March  2, 1919,  to  make  any 
adjustment  where  performance  had  not  been  begun,  expenditures  or 
commitments  must  have  been  made  on  the  faith  of  the  contract. 
This  is  jurisdictional. 

5.  The  expenditures  made  by  the  claimants  could  not  have  been 
made  on  the  faith  of  the  contract,  because  they  were  made  prior  to 
the  date  on  which  the  contract  came  into  existence.  Only  expendi- 
tures made  after  claimants  had  executed  and  delivered  the  contract 
could  have  been  made  on  the  faith  of  the  same,  and  only  those  made 
on  the  faith  of  the  contract  and  before  November  12,  1918,  could 
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confer  jurisdiction  on  the  Secretary  of  War  to  pay  or  adjust  the 
contract. 

6.  Claimants  have  not  only  failed  to  show  such  expenditures  or 
commitments,  but  have  shown  with  reasonable  certainty  that  none 
such  were  made  on  or  after  November  9.  They  have,  therefore,  no 
claim  which  this  Board  has  power  to  adjust. 

DISPOSITION. 

Final  order  will  issue  from  this  Board  denying  relief. 
Col.  Delafield  and  Mr.  Price  concurring. 


March  18,  1920. 
Case  No.  646. 

In  re  CLAIM  OF  SCOTCH  WOOLEN  MILLS. 

1.  CAHCELLATIOH  OF  AOREEMEHT.^ — Where  a  manufacturer  which  has  been 

awarded  a  contract  for  the  manufacture  of  tronsers  from  cloth  fur- 
nished by  the  Government  receives  the  cloth,  purchases  thread,  and 
manufactures  a  portion  of  the  trousers,  and  thereafter  refuses  to  enter 
into  a  formal  contract  and  requests  the  Government  to  cancel  the  con- 
tract and  to  remove  the  cloth  from  its  plant,  which  request  was  com- 
plied with,  claimant  is  not  entitled  to  an  allowance  for  loss  on  thread 
purchased  for  the  purpose  of  carrying  out  the  informal  agreement  under 
which  it  began  manufacture. 

2.  CLAIM  AND  DECISION. — Claim  for  |903.80  for  loss  on  thread  under  the  act 

of  March  2,  1919.    Held,  claimant  not  entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $903.80  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  September  18,  1918,  the  depot  quartermaster,  Chicago,  111. 
(Clothing  and  Equipage  Division,  Contract  Branch),  wrote  to  the 
claimant  as  follows : 

"  1.  This  is  to  advise  you4iave  this  day  been  awarded  an  emergency 
contract  for  12,500  pairs  of  olive-drab  woolen  trousers. 

"  2.  The  goods  will  be  shipped  to  you  at  once,  and  this  is  your  au- 
thority for  beginning  work  immediately  upon  receipt  of  the  ma- 
terials. 

"  3.  You  are  requested  to  advise  this  office  by  return  mail  as  to 
when  we  may  expect  delivery  of  same." 

In  accordance  with  this  notice  olive-drab  melton  cloth  sufficient  for 
the  manufacture  of  12,500  pairs  of  trousers  was  sent  by  the  Govern- 
ment to  the  claimant's  factory. 

In  its  petition  the  claimant  alleges  that  it  purchased  thread  for 
the  performance  of  the  award,  practically  all  of  which  was  left  on 
the  claimant's  hands,  and  that  it  was  not  able  to  use  or  dispose  of  the 
thread.  For  thread  so  purchased  the  claimant  now  seeks  reim- 
bursement. 
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3.  It  appears  that  on  the  day  following  the  receipt  of  the  letter 
of  September  18,  above  quoted,  the  junior  member  of  the  claimant's 
firm  called  upon  Capt.  A.  C.  Goode,  of  the  depot  quartermaster's 
office,  Chicago,  and  told  Capt.  Goode  that  the  claimant  did  not  desire 
to  take  this  contract  for  two  reasons,  viz:  (1)  It  was  having  labor 
troubles  and  (2)  its  factory  was  devoted  to  doing  work  for  the 
civilian  trade  with  which  the  Government  contract  would  interfere. 
Capt.  Goode  urged  the  claimant's  representative  to  perform  the 
contract  so  as  to  furnish  this  emergency  order  of  long  trousers  for 
sick  and  disabled  soldiers.  Capt.  Goode  testified  that  he  and  the 
claimant's  representative  "  haggled "  for  several  days  over  the 
matter.  It  appears,  however,  that  the  claimant  finally  consented 
to  make  the  trousers,  and  cut  up  some  of  the  material  furnished 
by  the  Government,  and  actually  did  manufacture  1,440  pairs  of 
trousers  which  were  delivered  to,  and  accepted  by,  the  (Jovernment. 
The  claimant  has  been  paid  for  the  trousei's  so  manufactured  and 
also  for  uncompleted  work  which  it  also  performed. 

4.  When  the  claimant  received  the  formal  contract  based  on  the 
letter  of  September  18  its  same  representative  had  another  inter- 
view with  Capt.  Goode.  At  this  interview  the  claimant,  through 
its  representative,  refused  to  sign  the  formal  contract  because  of 
the  provision  contained  therein  relating  to  labor.  In  the  mean- 
time a  strike  had  broken  out  in  the  claimant's  plant,  and  Capt.  Goode 
sent  the  claimant  a  letter,  written  on  the  morning  of  October  29, 
granting  two  weeks'  extension  of  time  in  which  to  make  deliveries. 
Later  in  the  day  of  October  29  an  inspector  was  sent  to  the  claim- 
ant's plant,  and  he  reported  to  Capt.  Goode  that  all  the  employees  in 
the  claimant's  plant,  excepting  three,  were  working  on  goods  for 
civilian  trade;  the  other  three  employees  were  walking  about  the 
plant  doing  nothing,  and  that  there  was  no  work  being  done  on  the 
Government  contract. 

On  ascertaining  these  facts  Capt.  Goode  called  up  the  claimant's 
junior  partner,  on  the  telephone,  to  inquire  about  the  Government 
contract,  and  the  junior  partner  told  Capt.  Goode  that  the  claimant 
did  not  want  the  contract,  because  it  interfered  with  its  civilian  trade, 
and  asked  Capt.  Goode  to  have  the  Government  take  away  the  Gov- 
ernment-owned material,  so  that  the  trousers  required  by  the  Govern- 
ment could  be  made  elsewhere.  In  pursuance  to  this  request  the 
(lovernment  removed  from  the  claimant's  plant,  on  the  following 
day,  all  Government  material,  both  cut  and  uncut,  and  sent  it  to 
another  concern  which  manufactured  the  trousers  that  the  Govern- 
ment required. 

It  does  not  appear  that  the  claimant  ever  suggested  or  requested 
that  it  be  paid  for  the  thread  which  it  now  claims  to  have  purchased 
until  about  June,  1919.    On  the  other  hand,  it  requested  cancellation 


DECISIONS  BOAKD  (3r  CONTRACT  ADJUSTMENT.  489 

of  the  award,  which  the  Government  acceded  to,  and  paid  the  claim- 
ant, on  vouchers  presented,  for  the  work  done  and  the  material  sup- 
plied in  making  whatever  trousers  were  completed  or  partially 
worked. 

DECISION. 

1.  By  letter  of  September  18, 1918,  the  depot  quartermaster  at  Chi- 
cago, TIL,  advised  the  claimant  that  it  had  been  awarded  a  contract 
for  12,500  pairs  of  olive  drab  woolen  trousers;  that  Government- 
owned  cloth  for  the  manufacture  of  the  trousers  would  be  shipped  at 
once  to  the  claimant,  and  that  the  claimant  should  begin  work  imme- 
diately. This  award  was  accepted  by  the  claimant  by  part  perform- 
ance and  so  constitutes  an  inforipal  contract  or  agreement  within  the 
meaning  of  the  Dent  Act.  Had  this  contract  or  agreement  been  can- 
celed by  the  Government  without  solicitation  or  request  of  the  claim- 
ant, the  claimant  would  have  been  entitled  to  reimbursement  for  com- 
mitments made  in  preparation  to  perform  the  said  agreement,  but 
such  are  not  the  facts  as  disclosed  by  this  record.    • 

Even  though  it  be  admitted  as  a  fact  that  the  claimant  made  com- 
mitments of  thread  for  the  manufacture  of  12,500  pairs  of  trousers, 
as  it  alleges,  this  fact  will  not  entitle  the  claimant  to  relief  unless  it 
is  further  shown  that  the  claimant  performed,  or  stood  willing  to 
perform,  the  said  agreement.  It  appears  that  hereafter  the  claimant 
refused  to  sign  the  formal  contract  or  proceed  with  the  execution 
of  the  order  of  September  18,  and  asked  the  Government  to  take 
away  the  Government-owned  material  which  it  had  furnished,  be- 
cause of  the  strikes  at  the  claimant's  plant  and  of  the  fact  that  the 
Governqient  contract  would  interfere  with  the  work  the  claimant  was 
doing  for  civilian  trade. 

In  effect  the  claimant  refused  to  continue  in.  the  performance  of 
the  award  dated  September  18,  and  requested  the  Government  to 
remove  from  its  plant  the  material  with  which  it  could  perform  the 
said  agreement.  Through  its  voluntary  act  in  so  doing,  the  claimant 
thereby  divested  itself  of  any  right  to  obtain  reimbursement  for  com- 
mitments made  prior  to  its  refusal  to  perform  the  said  agreement  of 
September  18.  The  said  agreemeht  was  not  suspended  or  terminated 
at  the  request  of  the  Grovemment,  but  was  terminated  at  the  insti- 
gation and  request  of  the  claimant,  who  was  anxious  to  get  rid  of 
it,  and  asked  only  payment  for  the  work  it  had  actually  done  and 
for  material  it  had  used.  For  these  items  the  claimant  has  been  paid. 
The  claimant's  right  to  reimbursement  for  commitments  alleged  to 
have  been  made  in  anticipation  of  performance  of  the  agreement 
ce^ased  when  it  requested  and  obtained  cancellation  of  the  agreement 
which  the  Government  was  anxious  to  have  carried  out. 

2.  For  the  reasons  stated,  the  relief  prayed  for  is  hereby  denied. 
Col.  Delafield^and  Maj.  Taylor  concurring. 
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March  1»,  1920. 
Case  No.  2393. 

In  re  CLAIM  OF  HARDKAH,  PECK  A  CO. 

1.  UTTAirTTrX  KERTTIT. — Where  claimant  paid  storage  charges  incurred  by 

claimant  at  the  reqnest  of  the  Oovemment  on  Government  material, 
claimant  it  entitled  to  be  paid  the  amount  that  was  fairly  chargeable 
for  the  storage  of  the  material  on  a  quantum  meruit  basis. 

2.  RELEASE. — Where  in  settlement  of  a  'contract  for  airplane  propellers,  the 

basis  of  settlement  was  fixed  as  of  February  1,  1919,  and  included 
storage  charges  to  that  date  on  lumber  supplied  by  the  Oovemment,  and 
claimant  reserved  the  right  to  claim  reimbursement  for  storage  charges 
paid  by  it  after  that  date,  then  even  though  claimant  in  subsequently 
signing  the  settlement  contract  released  th^  Oovemment  from  all  claims 
growing  out  of  the  original  contract,  such  release  does  not  bar  this 
claim  for  storage  charges  because  it  is  based  upon  an  implied  contract 
independent  of  the  original  contract  for  airplane  propellers. 

3.  CLADC  AHB  DECISIOH. — Claim  presented  in  accordance  with  General  Order 

103  for  $507.25,  based  upon  an  implied  contract  relating  to  storage  of 
Oovemment  material  from  February  1,  1919,  to  June  23,  1919.  Held, 
certificate  of  fair  value  should  be  issued. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  G.  O.  103,  War  De- 
partment, 1918,  and  is  for  $507.25,  under  the  following  circum- 
stances : 

2.  The  claimant  is  a  corporation  doing  business  in  the  city  of  New 
York.  On  October  25,  1918,  the  claimant  entered  into  a  formal  con- 
tract with  the  United  States,  numbered  DO-5086,  by  the  terms  of 
which  it  agreed  to  manufacture  airplane  propellers.  The  United 
States  furnished  a  considerable  amount  of  walnut  from  which  the 
propellers  were  to  be  made.  The  Government  material  was  stored, 
with  the  sanction  of  the  Government,  in  the  yards  of  John  Brennan 
and  Alex  Morton  in  New  York,  from  the  time  of  its  shipment  in 
1918  until  July  and  August,  1919.  It  does  not  clearly  appear  when 
the  walnut  was  shipped  to  the  claimant,  or  what  the  terms  were  as  to 
the  payment  for  this  material. 

3.  Contract  No.  5086  was  suspended  by  a  telegram  from  Washing- 
ton under  date  of  November  16,  1918,    Thereafter  officers,  auditors^ 
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and  accountants  representing  the  United  States  inspected  the  books 
of  the  claimant  and  examined  the  situation  at  its  plant  in  order  to 
determine  the  amount  which  should  be  paid  to  the  claimant  as  reim- 
bursement for  its  losses  and  expenditures.  After  discussion  and 
negotiation  all  the  terms  of  a  settlement  contract  were  agreed  to  and 
the  proper  items  of  debit  and  credit  were  arrived  at.  The  claimant 
was  charged  with  the  sum  of  $27,435.02  for  the  walnut  lumber  which 
had  been  shipped  to  it  during  1918  and  was  given  credit  for  the  same 
amount  with  the  understanding  that  the  Government  would  reassume 
title  to  the  walnut  lumber.  The  total  amount  of  the  claim  of  Hard- 
man,  Peck  &  Co.  was  $89,927.23,  from  which  was  deducted  the  cost 
of  the  walnut  lumber  amounting  to  $27,435.03,  leaving  a  balance 
due  the  contractor  of  $12,492.20.  This  is  the  amount  which  the  con- 
tractor claimed  and  which  was  certified  as  correct  by  the  accounts 
department  of  the  Government.  It  included  storage  charges  on  the 
walnut  lumber  up  to  February  1,  1919,  and  was  the  amount  paid  to 
the  contractor  less  the  sum  of  $1,020,  which  represented  the  value  of 
two  machines  which  it  was  later  decided  should  be  bought  by  the  con- 
tractor from  the  Government. 

4.  The  claim  is  for  storage  charges  paid  by  the  claimant  to  Brennan 
and  Morton  for  storage  in  their  yards  after  February  1,  1919. 

5.  After  the  terms  for  settlement  had  been  orally  arrived  at  the 
claimant  was  requested  by  the  Government  to  file  its  claim,  setting 
forth  the  items  and  the  figures  that  had  been  orally  agreed  on  as  the 
basis  for  settlement.  The  claimant  was  assisted  by  Mr.  A.  H.  Harris 
in  preparing  its  claim,  so  that  it  would  be  in  the  form  required  by 
Government  regulations.  Mr.  Harris  was  the  managing  accountant 
representing  the  Government  in  the  matter  of  this  claim.  On  April 
24,  1919,  the  claimant's  representatives  came  to  Mr.  Harris'  office 
and  the  claim  was  then  put  in  final  shape.    Mr.  Harris  testified : 

"  Me.  Peck  and  Mr.  Schmitt  (of  the  claimant  company)  came  to 
my  office  on  the  24th  to  sign  a  claim.  When  the  papers  were  put 
before  them,  they  refused  to  sign  the  claim  on  the  ground  that 
storage  and  other  charges  had  only  been  computed  up  to  February 
1;  that  the  material  had  not  yet  been  removed;  that  they  did  not 
know  when  it  would  be  removed;  and  that  consequently  they  could 
not  see  how  they  would  be  reimbursed  for  any  future  charges.  They 
asked  me  if  I  thought  by  signing  that  thing  there  was  any  way 
they  could  be  reimbursed,  and  I  gave  it  as  my  opinion  that  if  they 
signed  an  agreement  that  stated  the  amount  of  money  they  wanted 
in  settlement  of  the  thing,  I  did  not  think  they  would  get  any  more ; 
therefore  they  were  unwilling  to  sign  the  claim,  and  I  made  the 
suggestion  that  they  furnish  a  letter  and  sign  the  claim,  but  reserve 
the  right  to  file  an  additional  claim  when  the  material  had  been 
actually  removed.    *    *    * 
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"  Mr.  Schmitt  and  Mr.  Peck  were  agreeable  to  that,  and  Mr.  Peck 
said  to  me, '  Well,  what  will  I  say  in  the  letter? '  So  it  was  practically 
just  as  easy  for  me  to  dictate  a  letter  as  to  tell  him  what  to  write  in 
it,  so,  in  order  to  facilitate  the  settlement  and  have  them  si^n  the 
claim,  I  dictated  the  letter  which  as  been  introduced  in  evidence, 
and  Mr.  Peck  signed  the  claim,  and  I  forwarded  the  claim  with  my 
recommendations  in  usual  course  to  Mr.  Fleming,  and  in  forwarding 
it  I  made  note  of  the  fact  that  a  letter  had  been  signed  by  Mr.  Peck 
reserving  the  right  to  file  a  future  claim. 

"  Now,  that  was  the  only  scope  of  my  duty,  and  I  knew  nothing 
about  what  transpired  after  that  point." 

The  letter  dictated  by  Mr.  Harris  and  referred  to  by  him  in  his 
testimony  is  as  follows: 

Hardman  Peck  &  Co., 

AprU  ^4, 1919. 
From :  Hardman  Peck  &  Co.,  New  York  City. 
To :  District  Manager,  Field  Investigations,  New  York  District. 
Subject :  Claim  for  compensation,  Contract  No.  5086. 

1.  On  April  24,  1919,  Mr.  Peck  signed  a  claim  due  to  suspension 
of  the  above  contract  in  the  amount  of  $12,492.20. 

2.  The  figures  submitted  in  this  claim  were  tajien  from  our  records 
by  representatives  of  the  Bureau  of  Aircraft  Production. 

3.  Between  the  time  that  those  figures  were  originally  taken  and 
the  date  of  signing  the  claim,  considerable  time  has  elapsed.  Storage 
charges  were  set  up  in  the  claim  up  to  an  approximate  date  of  Feb- 
ruary 1,  1919.  We  have  paid  additional  storage  charges  between 
February  1, 1919,  and  date  of  signing  the  claim. 

4.  In  so  signing  we  reserve  the  right  to  render  an  additional  claim 
against  the  Government  covering  storage  charges  not  set  up  in  this 
settlement. 

Hardman  Peck  &  Co. 

6.  On  June  23,  1919,  the  claimant  executed  a  settlement  agreement 
terminating  contract  No.  5086,  and  expressly  releasing  the  Govern- 
ment from  all  claims  and  disputes  arising  out  of  "  said  original  con- 
tract." This  agreement  also  provides  that  the  claimant  shall  pay 
storage  charges  on  the  lumber  for  60  days  after  the  agreement  is 
approved.  The  Government  took  the  lumber  away  in  July  and 
August,  1919. 

DECISION. 

1.  None  of  the  facts  in  relation  to  this  claim  are  in  dispute.  The 
amount  paid  to  the  claimant  includes  storage  charges  on  the  lumber 
up  to  February  1,  1919,  and  covers  no  charges  thereafter.  The  only 
question  in  the  case  is  whether  the  release  executed  by  the  claimant 
under  date  of  June  23,  1919,  precludes  it  from  being  reimbursed  for 
the  amounts  paid  by  it  for  the  storage  of  Government  material  be- 
tween February  1,  1919,  and  June  23,  1919.  ^ 


DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT.  493 

2.  The  claimant  understood  that  it  had  protected  itself  by  the 
reservation  contained  in  the  letter  which  the  Government's  account- 
ant dictated  and  which  the  claimant  signed  on  April  24, 1919.  When 
the  terms  of  settlement  had  been  agreed  on  between  the  claimant  and 
the  (jovernment,  they  were  based  on  the  situation  as  it  existed  as  of 
February  1,  1919,  and  when  the  claimant  filed  its  claim  on  that 
basis  then  the  settlement  contract  based  on  those  figures  must  be 
considered  to  have  been  entered  into,  so  far  as  the  figures  are  con- 
cerned, as  of  February  1,  1919.  The  amounts  paid  by  the  claimant 
after  that  date  to  Brennan  and  Morton  for  storage  of  Government 
material  are  not  claims  or  demands  that  "arise  out  of  or  exist  by  rea- 
son of  contract  No.  5086  "  in  the  sense  in  which  that  phrase  is  used  in 
the  settlement  contract.  Such  payments  as  were  made  by  the  claim- 
ant for  storage  charges  on  Government  material  were  made  by  the 
claimant  after  February  1,  1919,  at  the  request  of  the  Government 
and  had  no  real  connection  with  contract  No.  5086.  The  reserva- 
tion by  the  claimant  of  its  right  to  file  an  additional  claim  for  stor- 
age charges  is  the  right  which  it  is  pressing  in  the  instant  claim.  It 
was  understood  between  it  and  the  managing  accountant  that  storage 
charges  after  February  1,  1919,  should  be  made  the  subject  of  a 
separate  claim.  It  seems  clear  that  neither  the  Government  nor  the 
claimant  intended  the  settlement  agreement  dated  June  23,  1919, 
to  preclude  the  claimant  from  being  reimbursed  for  the  amounts 
which  it  paid  out  after  February  1  for  the  storing  of  Government 
material.  The  settlement  contracts  were  first  sent  to  the  claimant 
on  May  10,  1919.  It  is  asking  too  much  of  this  Board  to  require  ii 
to  find  that  the  officers  of  the  Government  intended,  when  the  set- 
tlement contract  was  executed  on  June  23,  1919,  to  give  the  United 
States  the  advantage  of  having  its  property  stored  in  lumber  yards 
for  five  months  at  the  claimant's  expense.  We  prefer  to  find  that 
the  arrangement  made  between  Mr.  Harris  and  the  claimant  on 
April  24, 1919,  by  which  the  claimant  reserved  the  right  to  file  claim 
for  storage  by  filing  a  new  claim  was  recognized  by  the  other  Gov- 
ernment officers  who  had  the  matter  in  hand,  and  that  the  settlement 
agreement  of  June  23,  1919,  was  not  intended  to  cover  storage 
charges  that  had  been  incurred  after  February  1,  1919,  and  before 

June  23,  1919. 

3.  Our  decision  is  that  the  disbursements  for  storage  which  were 
made  by  the  claimant  after  February  1,  1919,  and  before  June  23, 
1919,  were  based  on  a  new  arrangement  between  the  claimant  and  the 
United  States,  and  that  the  claimant  has  not  released  the  United 
States  from  its  obligation  to  reimburse  the  claimant  therefor,  and 
that  the  sums  paid  for  storage  between  the  dates  stated  are  properly 
made  the  subject  of  a  new  claim  and  that  the  claimant  should  be 
reimbursed  therefor. 
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4.  The  reservation  has  to  do  with  storage  charges  only.  The 
claimant  is  not  entitled  to  reimbursement  for  insurance  premiums 
paid  by  it  after  February  1,  1919,  or  to  10  per  cent  additional  on  the 
amoui^t  paid  by  it  for  storage.  Hardman,  Peck  &  Co.  should  there- 
fore be  repaid  the  amounts  paid  by  it  for  storage  of  Government 
material  between  February  1, 1919,  and  June  23,  1919. 

5.  The  storage  charges  on  Government  lumber  having  been  in- 
curred by  the  claimant  at  the  request  of  the  United  States  and  hav- 
ing been  paid  for  by  the  claimant,  its  right  to  reimbursement  is 
established.  The  basis  for  reimbursement  is  that  of  a  fair  charge  for 
services  rendered  at  Government  request,  or,  in  other  words,. a  qtum- 
turn  meruit  The  amount  to  which  the  claimant  is  entitled  is  there- 
fore the  amount  that  was  fairly  chargeable  for  the  storage  of  such 
(iovernment  lumber  as  was  stored  by  the  claimant  in  the  yards  of 
Brennan  and  Morton  between  February  1, 1919,  and  June  23, 1919. 

DISFOSmON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action,  and  recom- 
mending that  a  certificate  of  fair  value  be  issued. 

Col.  Delafield  and  Lieut.  Tanner  concurring. 


March  18,  1920. 
Case  No.  2301. 

/n  re  CLAIM.  OF  ELDEE  XANTJFACTURnrO  CO. 

1.  SUPPLY    CIBCTTLAES   NO.    9    AND    NO.    Ill— SUSPENDED    CONTBACTS— 

XETHODS  OF  ADJUSTUENT. — Where  the  Ooyernment  under  Supply 
Circular  No.  Ill  proyides  a  method  for  the  adjustment  of  suspended 
manufacturing  contracts  in  general,  and  Circular  No.  9  provides  for  the 
adjustment  of  suspended  manufacturing  contracts  for  certain  articles^ 
the  latter  method  of  adjustment  will  he  followed  as  to  contracts  for 
the  manufacture  of  articles  coming  within  its  terms,  in  the  ahsence  of 
evidence  that  the  method  therein  provided  is  unfair. 

2.  CLAIX  AND   DECISION. — Claim   for  $4,949.19  under   General   Order   103. 

Appeal  from  decision  of  Claims  Board,  Director  of  Purchase,  from  its 
decision  as  to  method  of  awarding  damages  under  suspended  formal 
contracts.  Held,  claimant  entitled  to  an  adjustment  under  Supply  Cir- 
cular No.  9. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase,  on  a  claim  for  $4,949.19  on  formally  executed 
contracts  and  should  be  regarded  as  under  General  Order  103,  1918. 

2.  The  Elder  Manufacturing  Co.  had  three  formally  executed  con- 
tracts with  the  United  States  Government,  as  follows : 

« 

Contract  No.  5950-8,  August  27,  1918,  for  80,000  cotton  service 
coats  at  88  cents  each. 

Contract  No.  7405-S,  October  24,  1918,  for  15,000  pairs  denun 
trousers  at  38  cents  per  pair. 

Contract  No.  7578-S,  October  29, 1918,  for  40,000  olive  drab  flannel 
shirts  at  53  cents  each. 

3.  On  or  about  November  18,  1918,  negotiations  were  entered  into 
between  the  Zone  supply  officer  at  St.  Louis  and  the  Elder  Manufac- 
turing Co.  for  the  suspension  of  production  on  the  above  three  con- 
tracts. The  claimant  was  not  willing  at  that  time  on  account  of  labor 
conditions  to  suspend  work,  and  after  some  negotiations  was  advised 
on  December  6,  1918,  by  the  Zone  supply  officer  that  it  would  be 
allowed  to  complete  as  many  coats  after  November  21,  1918,  as  it 
had  delivered  in  the  three  weeks'  period  prior   to  November  9,  1918, 
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and  was  also  advised  as  to  the  quantity  of  articles  it  could  complete 
and  deliver  on  the  other  two  contracts. 

4.  Claimant  made  the  deliveries  in  accordance  with  the  foregoing, 
and  on  February  5,  1918,  presented  its  claim  for  the  uncompleted 
garments  on  each  contract  to  the  Zone  supply  officer  at  St.  Louis,  Mo., 
as  follows : 

Contract  No.  5950-S,  O.  D.  coats,  23,308,  10^.  each $2, 330.  80 

Contract  No.  1950-S,  shirts,  7,824,  7^.  each 547.  56 

CJontract  No.  7405-S,  denim  trousers,  3,000,  4  1/10^.  each 124.  30 

3,002.66 
Trimmings  and  findings 1,946.53 

Total 4, 949. 19 

5.  On  February  8,  1919,  the  Zone  supply  officer  made  an  offer  to 
the  claimant  of  the  sum  of  $1,237.98  in  settlement  of  the  claim  on  the 
three  contracts,  which  amount  included  compensation  to  claimant 
for  the  trimmings,  but  made  no  allowance  to  it  on  account  of  un- 
completed garments.  This  offer  claimant  refused  to  accept,  and  ap- 
pealed to  the  Claims  Board,  Office  of  Director  of  Purchase,  which 
Board  affirmed  the'  action  of  the  Zone  supply  officer  at  St.  Louis,  and 
from  which  decision  claimant  appealed  to  the  Board  of  Contract 
Adjustment. 

6.  The  claimant  based  its  claim  upon  the  method  of  settlement  pre- 
scribed in  Supply  Circular  No.  9  of  January  25,  1919,  and  upon 
letters  of  instruction  issued  by  Malcolm  Donald,  chief  Clothing  and 
Equipage  Division,  to  Zone  supply  officer,  dated  December  5,  1918, 
which  instructions  are  as  follows: 

December  5, 1918. 

From:  Malcolm  Donald,  Chief  C.  &  E.  Division. 

To :  Zone  Supply  Officer, . 

Subject:  Termination  of  Contracts  for  Flarmel  Shirts. 

1.  You  are  authorized  to  negotiate  settlement  of  all  outstanding 
contracts  on  Flannel  Skirts  on  the  following  basis: 

(a)  You  will  accept  delivery  of  all  completed  Flannel  Skirts  which 
have  been  or  may  be  completed  in  accordance  with  instructions  from 
you  to  the  contractor  since  the  armistice,  paying  him  contract  price 
therefor. 

(6)  Where  contractor  satisfies  you  that  he  has  supplied  himself 
with  the  necessary  materials  to  complete  his  contract  you  are  author- 
ized to  pay  him  the  sum  of  8 j^.  for  each  item  cancelled. 

(c)  Where  the  contractor  has  not  supplied  himself  with  all  ma- 
terials necessary  to  complete  his  contract  you  are  authorized  to  pay 
him  7^.  per  each  item  cancelled,  and  if  he  has  supplied  himself  with 
any  portion  of  the  materials  to  make  him  an  allowance  therefor  on 
the  following  basis : 

On  cotton  coats  the  instructions  provided  for  a  payment  of  16 

cents  for  each  item  canceled  under  section  B  and  8  cents  under  sec- 
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tion  C,  and  on  denim  trousers  for  4J  cents  under  section  B  and  4 
cents  under  section  C. 

Section  3  of  Supply  Circular  Xo.  9,  in  part,  is  as  follows : 

"  Some  of  the  supply  bureaus  or  divisions  having  IsLVfre  numbers  of 
small  contracts,  all  involving  similar  questions^  in  order  to  expedite 
settlements,  have  adopted  a  uniform  basis  for  determination  of  the 
base  charges  to  be  allowed,  in  which  event  such  basis  so  established 
ishall  be  used  unless  special  consideration,  in  individual  cases,  indi- 
cate that  it  is  not  properly  applicable  to  the  case  under  considera- 
tion." 

7.  The  Zone  Board  contended  that  settlement  should  be  made  on 
the  basis  provided  in  Supply  Circular  111  and  claimed  that  if  a  set- 
tlement was  made  as  proposed  by  the  contractor  that  such  settlement 
would  in  fact  be  paying  the  contractor  prospective  profits. 

DECISION. 

1.  It  is  clear  that  two  methods  of  settlement  had  been  prescribed 
by  the  Government ;  one  in  accordance  with  the  provisions  of  Supply 
Circular  111,  and  the  other  in  accordance  with  the  provisions  of. 
Supply  Circular  9  of  January  25,  1919,  which  establish  certain 
rules  for  settlement  of  a  certain  class  of  claims  against  the  Govern- 
ment on  a  uniform  basis. 

2.  The  claimant  was  performing  the  work  for  the  Government 
under  formally  executed  contracts ;  he  was  notified  to  suspend  opera- 
tion and  to  enter  into  negotiations  for  a  settlement.  There  were 
two  methods  of  settlement  proposed  by  the  Government,  each  of 
which  is  presumed  to  be  a  fair  and  reasonable  method  of  adjustment, 
and  in  the  absence  of  any  evidence  that  the  method  prescribed  by 
Supply  Circular  9  is  unfair  to  the  Government,  the  claimant  is  en- 
titled to  settlement  under  the  provisions  of  that  circular. 

3.  In  case  No.  48,  Oregon  City  Manufacturing  Co.,  p.  213,  part  2, 
Volume  I,  Decisions  Board  of  Contract  Adjustment,  the  Board  held 
in  effect,  that  where  the  Director  of  Purchase,  Storage  and  Traffic 
Division  of  the  War  Department  has  established  certain  rules  for 
settlement  of  a  certain  class  of  claims  against  the  Government  on  a 
uniform  basis,  that  such  basis  should  be  followed. 

4.  It  is  therefore  held  in  the  instant  case  that  the  claimant  is  en- 
titled to  a  settlement  upon  the  basis  established  in  Supply  Circular  9 
of  the  Purchase,  Storage  and  Traffic  Division. 

DISPOSITION. 

1.  The  decision  and  findings  of  fact  in  this  case  will  be  referred  to 
the  Claims  Board,  Director  of  Purchase,  for  settlement  in  accord- 
ance with  this  decision. 

Col.  Delafield  and  Mr.  Averill  concurring. 


Mauch  18,  1920. 
Case  No.  751. 

In  re  CLAIM  OF  SEMXT-SOLYAY  CO. 

1.  CONTHnrOUS  PBODUCTION. — where  claimant  had  a  Oovernment  contract 

approaching  comprletion  and  had  an  oral  understanding  that  it  would 
receive  another  written  contract  and  was  instructed  to  purchase  mate- 
rials and  be  prepared  for  continuous  production,  there  was  an  agree- 
ment within  the  purview  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  hased  upon 

an  oral  contract  for  the  manufacture  of  picric  acid.  Held,  claimant  la 
entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  ac*t  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed,  but  the  same  is  treated  herein  as  though 
properly  filed  on  Form  B,  under  Purchase,  Storage  and  Traffic  Di- 
vision Supply  Circular  No.  17,  1919,  for  $333,004.24,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  or  about  October  16,  1918,  a  conference  was  held  in  Wash- 
ington between  Maj.  C.  B.  Peters,  Chief  of  the  Explosives  Section^ 
Procurement  Division,  Ordnance  Department,  and  Mr.  E.  D.  Wink- 
worth,  vice-president  of  the  Semet-Solvay  Co.,  in  regard  to  the  future 
production  of  picric  acid  which  the  claimant  company  was  then 
manufacturing  for  the  Government  under  written  contracts  which 
should  expire  about  January  1,  1919.  Maj.  Peters  told  Mr.  Wink- 
worth  that  he  was  prepared  to  negotiate  a  contract  with  the  claim- 
ant so  that  it  could  continue  to  deliver  picric  acid  to  the  Government 
without  let-up  to  July  1, 1919. 

It  was  then  mutually  understood  and  agreed  between  Maj.  Peters 
and  Mr.  Winkworth  that  the  claimant  company  should  manufacture 
and  deliver  to  the  Government  6,000,000  pounds  of  dry  picric  acid 
at  67  cents  a  pound,  deliveries  to  be  made  at  the  rate  of  1,000,000 
pounds  a  month  from  January  to  June,  1919,  inclusive. 
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At  the  conference  of  October  16  Maj.  Peters  told  the  claimant's 
representative  that  as  soon  as  the  necessary  formalities  could  be  com- 
plied  with  the  formal  contract  would  be  forthcoming,  but  he  ex- 
plained the  necessity  of  claimant  company's  getting  all  component 
materials  to  perform  the  contract  without  waiting  for  the  formal 
written  contract. 

Maj.  Peters  also  requested  that  the  claimant  company  obtain  all 
the  components  and  materials  and  go  ahead  as  though  a  written 
contract  had  been  signed,  so  that  there  would  be  no  let-up  in  pro- 
duction after  the  claimant  had  completed  its  present  existing  con- 
tract with  the  Government. 

The  oral  agreement  entered  into  on  October  16,  1918,  was  never 
reduced  to  the  formT  of  a  written  contract,  and  the  claimant  re- 
ceived notice  from  the  Government  to  suspend  all  operations  be- 
fore it  got  into  production  of  picric  acid  under  the  agreement  of 
October  16,  1918. 

3.  Prior  to  November  12,  1918,  the  claimant  made  expenditures 
and  contracted  obligations  in  preparing  to  perform  the  aforesaid 
agreement  of  October  16,  1918. 

4.  Upon  consideration  of  this  claim  by  the  Rochester  Ordnance 
District  Claims  Board,  the  said  Board  allowed  the  claimant  the 
sum  or  $796,600.27  for  unworked  direct  and  indirect  materials,  com- 
mitments, and  losses,  with  a  deduction  of  $463,596.03  for  salvage, 
making  the  total  allowed  to  the  claimant  of  $388,004.24.  Thi:> 
amount  the  claimant  has  agreed  to  accept. 

The  Ordnance  Claims  Board  did  not  execute  certificate  C  because 
it  did  not  find  that  the  letters  submitted  to  it  showed  an  agreement. 
The  case  was,  therefore,  sent  to  the  Board  of  Contract  Adjustment 
for  consideration  as  a  class  B  claim. 

5.  This  Board  has  been  advised  by  the  War  Crests  Board  that 
the  claimant  is  now  indebted  to  the  said  Board  in  the  sum  of  $450,- 
000,  and  that  no  award  should  be  made  to  the  claimant  until  this 
indebtedness  is  offset. 

DECISION. 

1.  An  oral  agreement  was  entered  into  on  October  16,  1918,  by 
and  between  the  representative  of  the  claimant  company  and  Ma]\ 
C.  B.  Peters,  Chief  of  the  Explosives  Section,  Procurement  Division, 
Ordnance  Department,  whereby  the  claimant  should  manufacture 
and  deliver  to  the  Government  6,000,000  pounds  of  dry  picric  acid 
at  57  cents  a  pound,  deliveries  to  be  made  at  the  rate  of  1,000,000- 
pounds  a  month  from  January  to  June,  1919,  inclusive. 

2.  At  the  time  of  entering  into  the  aforesaid  agreement  Maj. 
Peters  requested  and  urged  the  claimant  company  to  procure  the 
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necessary  components  and  materials  to  perform  the  said  agreement, 
without  waiting  for  a  formal  written  contract  which  he  promised 
would  soon  be  forthcoming.  Maj.  Peters  also  told  the  claimant's 
representative  to  go  ahead  with  preparations  as  though  a  formal 
contract  had  been  signed,  so  that  there  would  be  no  let-up  on  produc- 
tion of  picric  acid  after  the  claimant's  present  existing  contracts 
should  be  completed. 

3.  In  reliance  on  the  agreement  entered  into  on  October  16,  1918, 
the  claimant  made  expenditures  and  incurred  obligations  prior  to 
November  12,  1^18,  in  preparation  to  perform  the  said  agreement. 
The  claimant,  however,  received  notice  to  suspend  all  operations 
prior  to  having  got  into  production  of  picric  acid  under  the  said 
Agreement  of  October  16,  1928.  * 

4.  This  Board  is  of  the  opinion  that  the  claimant  is  entitled  to 
reimbursement  for  the  expenses  made  and  obligations  incurred  in 
performing  or  preparing  to  perform  the  said  agreement  of  October 
16, 1918. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Ord- 
nance Claims  Board  for  action  in  the  manner  provided  in  subdivision 
■C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic 
Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


March  18,  1920. 
Case  No.  699. 

In  re  CLAIV  OF  THE  70HHS0K  EBTTCATOB  FOOD  CO. 

1.  "PEOSPECTIYE  PBOFITS. — The  snpply  circulars  prescribing  the  hasis  of 

settlement  of  claims  on  formal  contracts  and  the  act  of  March  2,  1919, 
do  not  permit  compensation  on  account  of  prospectiye  profits  and  thus 
preclude  reimbursement  for  loss  of  profits  on  Government  contracts 
caused  by  suspension  thereof. 

2.  XOSS  OF  BEOULAB  BUSIKESS. — Loss  of  regular  business   suffered  by  a 

manufacturer  who  devoted  his  plant  to  Government  work  under  a  con- 
tract which,  has  been  suspended  can  not  be  recovered  under  the  supply 
circulars  because  they  are  too  speculative  to  constitute  a  proper  item 
of  cost. 

3.  CLAHC  and  DECISION. — Claim  under  the  act  of  Uarch  2,  1919,  based  upon 

two  informally  executed  contracts  for  the  manufacture  of  hard  bread. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

I.  This  is  a  class  A  claim  which  comes  before  this  Board  pursuant 
to  Supply  Circular  No.  17,  on  appeal  from  the  Zone  Board  of  Con- 
tract Review,  Purchase,  Storage  &  Traffic  Division,  Boston,  Mass., 
whose  finding  was  approved  b  ythe  Director  of  Purchase. 

II.  About  80  per  cent  of  the  business  of  the  claimant  is  the  manu- 
facture of  what  are  known  as  "entire-wheat  crackers,"  commonly 
called  "Educators";  it  has  been  in  this  business  for  about  30  years. 
The  Educator  crackers  are  what  are  known  in  the  trade  as  a  high- 
grade  specialty  and  their  sale  is  generally  confined  to  a  particular 
class  of  purchasers,  mainly  through  what  Mr.  Cullen,  claimant's 
witness,  described  as  "  bon  ton  "  grocery  stores.  The  main  portion  of 
claimant's  sales  are  made  during  the  six  months  from  October  to 
March  in  each  year,  although  a  fair  quantity  of  its  product  is  sold  as 
late  as  June.  From  June  to  October  the  purchasers  of  its  products 
are  mainly  at  summer  resorts  and  the  sale  of  Educators  drops  to 
almost  nothing  until  the  following  September  or  October.  During 
the  last-mentioned  period,  which  is  the  dull  season  from  the  stand- 
point of  sales,  the  new  wheat  crop  comes  into  the  market,  and  it  is 
claimant's  practice  to  make  its  commitments  for  flour,  engage  addi- 
tional salesmen,  and  plan  its  advertising  campaign  during  this 
season.  » 
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III.  E.  F.  CuUeii,  now  president  of  claimant,  owns  about  75 
per  cent  of  its  stock,  and  at  times  hereinafter  mentioned  was  its 
vice  president  and  general  manager.  In  October,  1917,  he  came  to 
Washington  at  the  request  of  Mr.  Hoover  and  entered  upon  work 
with  the  States  Administration  Division  of  the  Food  Administra- 
tion. In  the  performance  of  his  duties  he  traveled  over  a  consider- 
able portion  of  the  United  States  and  was  active  in  building  up  the 

^State  Food  Administrations. 

IV.  In  August,  1918,  the  requirements  of  the  Army  for  hard  bread 
became  very  pressing  and  some  of  Mr.  CuUen's  associates  in  the 
Food  Administration  suggested  that  his  company  should  enter  upon 
its  manufacture.  Claimant  had  had  no  experience  in  the  manu- 
facture of  hard  bread;  but  Mr.  Cullen,  after  conference  with  various 
officers  charged  with  its  production,  offered  to  equip  claimant's  three 
ovens  fon  its  manufacture.  Among  those  with  whpm  Mr.  Cullen 
conferred  was  H.  B.  Tourtellot,  a  civilian  who  was  engaged  on  behalf 
of  the  Army  in  arranging  for  hard-bread  purchases.  As  a  result  of 
this  conference  Mr.  Tourtellot  in  Mr.  Cullen's  presence  and  at  the 
latter's  suggestion  dictated  a  bid  for  hard  breads  which  Mr.  Cullen 
signed  as  the  act  of  claimant.  The  price  was  fixed  by  Mr.  Tourtellot. 
Tliis  took  place  about  the  middle  of  September,  1918.  Claimant 
thereupon  proceeded  to  order  the  necessary  machinery  and  make  the 
required  changes  in  its  equipment  for  the  manufacture  of  hard 
bread. 

V.  Claimant  received  two  formal  contracts.  No.  1488,  dated  Sep- 
tember 30,  1918,  for  500,000  pounds  of  hard  bread  at  15J  cents  a 
pound,  and  No.  1487,  dated  October  1,  1918,  for  1,500,000  pounds 
at  15  cents  a  pound.  It  actually  began  making  hard  bread  about 
September  30  and  continued  in  its  manufacture  until  notified  to 
suspend  production,  which  notification  was  received  on  or  about 
November  14,  1918.  During  this  period  at  least  50  per  cent  of  its 
equipment  was  constantly  engaged  upon  the  manufacture  of  hard 
bread  and  during  part  of  the  time  its  entire  equipment.  325,700 
pounds  were  produced  and  delivered  under  contract  No.  1488.  Noth- 
ing was  done  under  contract  1487.  Claimant  did  not  engage  or  send 
out  its  usual  number  of  salesmen  for  its  regular  product  in  1918. 

VI.  Claimant  proceeded  to  retransform  its  plant  and  equipment 
for  its  regular  business.  This  was  accomplished  about  February  1. 
1919.  It  is  claimant's  contention  that  as  a  result  of  its  accepting  the 
two  contracts  for  hard  bread,  it  lost  most  of  its  regular  business  for 
the  winter  of  1918-19  and  the  spring  of  1919,  and  that  it  did  not  get 
back  upon  a  normal  basis  until  September,  1919.  ^ 

VII.  The  above-mentioned  contracts,  Nos.  1488  and  1487,  have 
been  adjusted  by  the  Zone  Board  of  Contract  Review,  Purchase,  Stor- 
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« 

age  and  Traffic  Division,  Boston,  Mass.  The  amount  claimed  under 
contract  1488  was  $12,276.42,  which  included  an  item  of  $3,687.51  for 
loss  of  claimant's  regular  business.  Under  contract  1487,  the  sum  of 
$15,022.70  was  claimed,  which  included  a  similar  item  of  $11,032.58. 
Both  claims  were  allowed  in  full,  with  the  exception  of  these  two 
items  for  loss  of  business  which  were  disallowed,  from  which  dis 
allowance  appeal  is  taken  to  this  Board. 

VIII.  The  items  of  $3,687.51  and  $11,032.53  are  arrived  at  by  com- 
paring claimant's  business  for  the  first  nine  months  of  1918  with  the 
same  period  of  1917,  which  showed  an  increase  of  $9^32  in  sales,  or 
3  per  cent.  Claimant  assumes  that  its  sales  under  normal  conditions 
for  October  and  November,  1918,  would  have  been  approximately 
$80,745,  and  calculates  that  its  profit  upon  sales  in  December,  1918, 
and  January,  1919,  would  have  been  $3,958. 

IX.  Whether  the  items  under  discussion  are  considered  in  the 
guise  of  prospective  profits  or  as  an  operating  cost,  it  is  thought 
that  this  Board  has  no  jurisdiction  to  allow  them.  The  inclusion  of 
prospective  profits  is  not  allowed  by  the  supply  circulars  providing 
the  basis  for  settlements  of  formal  contracts  and  is  expressly  pro- 
hibited by  the  act  of  March  2,  1919,  and  this  prohibition  cannot  be 
evaded  by  calling  them  something  else.  Neither  can  this  Board 
assume  what  claimant's  business  would  have  been  if  it  had  continued 
uninterruptedly  and  the  hard-bread  contracts  had  not  been  under- 
taken. Such  an  assumption  would  be  entirely  too  speculative.  The 
loss  which  claimant  thinks  it  incurred  through  coming  to  the  assist- 
ance of  the  War  Department  in  connection  with  the  hard-bread  situ- 
ation it  must  charge  to  patriotism.  Mr.  CuUen's  attitude  through 
the  war  has  been  most  commendable,  and  it  is  unfortunate  that  a 
loss  to  his  company  should  have  resulted,  but  this  is  an  inevitable 
incident  of  wars.  There  were  thousands  of  other  citizens  who  gave 
their  time  and  abilities  to  the  Government  at  a  sacrifice  which  in 
many  cases,  measured  in  dollars  and  cents,  was  infinitely  greater 
than  any  possible  loss  sustained  by  claimant.  Mr.  CuUen's  attitude 
at  the  time  of  entering  into  the  contracts  is  thus  expressed  in  his  own 
testimony : 

"  We  said,  '  Fellows,  we  have  so.  much  money,  and  we  believe  you 
need  this  hard-bread  to  win  the  war.  We  have  given  you  our  entire 
plant  and  we  will  make  everything  we  can  as  long  as  your  money 
lasts.     You  are  welcome  to  it  all.' " 

X.  The  Board  therefore  finds  that  the  Zone  Board  correctly  dis- 
allowed the  items  discussed  and  final  order  denying  relief  will  be 
entered  accordingly. 

Col.  Delafield  and  Mr.  Howe  concurring. 


March  18,  1920. 
Case  No.  1652. 

In  re  CLAIM  OF  NOBTHEEK  ENGHfTEEEINO  WOEKS. 

1.  OVEEHEAD  EXPENSES. — The  claimant  is  entitled  to  receiye  on  an  adjust- 

ment of  a  suspended  contract  such  a  sum  as  reimburses  him  for  moneys 
properly  expended  in  performing  or  attempting  to  perform  the  contract* 
Where  the  contractor's  work  is  mainly  engineering  and  very  little 
direct  lahor  is  applied  to  materials  until  the  latter  stages  of  perform- 
ance, and  the  contract  is  suspei^ded  when  the  amount  of  direct  lahor  is 
negligible  so  that  no  substantial  part  of  the  oyerhead  could  haye  been 
absorbed  by  taking  as  a  basis  of  completion  the  amount  of  direct  labor 
applied,  the  oyerhead  chargeable  to  the  contract  may  be  computed  as 
follows: 

2.  SAUE— COXPUTATIOIT  ADMIHISTEATIVE  OVEEHEAD.-— In  order  to  as- 

certain the  amount  of  administratiye  oyerhead  chargeable  against  the 
contract  herein,  the  amount  of  the  sales  for  the  year  should  be  divided 
into  the  administrative  expense  for  the  year,  and  the  face  value  of  the 
contracts  should  be  multiplied  by  the  percentage  thus  obtained.  This 
would  give  the  amount  chargeable  against  the  contracts,  if  completed. 
When  uncompleted,  this  amount  should  be  multiplied  by  the  percentage 
of  performance. 
8.  SAKE— COXPTTTATION  FACTOEY  OVEEHEAD.— In  order  to  ascertain  the 
amount  of  factory  overhead  applicable  to  the  contract,  the  total  factory 
overhead  for  the  year  should  be  divided  by  the  total  sales  for  the  year, 
and  the  percentage  thus  obtained  multiplied  by  the  face  value  of  the 
contract.  In  the  case  of  an  uncompleted  contract,  the  sum  chargeable 
against  the  completed  contract  should  be  multiplied  by  the  percentage 
of  time  the  work  completed  bears  to  what  it  would  have  taken  to  com- 
plete the  contract. 

4.  COmaSSION— EXPENSES  OF  PEOCUEINO  CONTEAOT.— Under  the  regu- 

lations of  the  War  Department  in  making  adjustment  of  suspended  con- 
tracts, no  allowance  is  permitted  as  an  item  of  cost  for  moneys  paid  as 
commissions  or  otherwise  for  procuring  a  contract. 

5.  CLAIH:  AND  DECISION. — Claim  under  act  of  Uarch  2,  1919,  for  overhead 

expenses  in  the  sum  of  $23,436.03  on  superseded  contract.  Held,  par- 
tially allowed  and  rules  for  computation  laid  down. 


Mr.  Smith  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 


The  Board  finds  the  following  to  be  the  facts : 
1.  This  is  an  appeal  from  the  decision  of  the  New  York  Board  of 
Awards  of  the  Air  Nitrates  Corporation  in  connection  with  certain 
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items  of  overhead  set  forth  in  claimant's  claim  submitted  upon  the 
suspension  of  two  certain  purchase  orders  known  as  Nos.  C-4078 
and  T-4079.  The  claims  under  these  two  purchase  orders  has  been 
made  the  subject  of  one  appeal  and  they  will  likewise  be  disposed  of 
by  one  decision. 

2.  The  two  purchase  orders  in  question  were  issued  by  the  Air 
Nitrates  Corporation  to  the  claimant  and  called  for  the  delivery  of 
certain  complete  electric  cranes.  The  contracts  were  suspended 
shortly  after  the  Armistice,  and  in  the  claim  which  the  contractor 
presented  a  dispute  arose  with  the  New  York  Board,  upon  which 
they  were  unable  to  reach  an  agreement,  in  connection  with  the 
general  and  administrative  overhead  charged  by  the  claimant  against 
these  contracts. 

3.  The  work  to  be  performed  by  •  the  contractor  under  these  coix- 
tracts  was  largely  of  an  engineering  nature,  so  that  a  very  large: 
percentage  of  the  total  cost  of  performance  was  made  up  of  engi- 
neering and  designing.  The  claimant  was  not  a  manufacturer  of 
steeL  but  merely  fabricated  the  steel  after  it  ivus  accumulated  at  his 
plants  so  that  it  was  not  until  the  latter  stages  of  the  performance 
that  there  was  any  substantial  amount  of  direct  labor  against  which 
an  overhead  percentage  could  be  applied  for  the  absorption  of  over- 
head charges.  It  would  appear  necessary,  therefore,  in  computing* 
the  claimant's  actual  cost  under  these  contracts  to  secure  some  method 
of  applying  the  overhead  percentage  upon  a  basis  having  in  consid- 
eration face  amount  of  the  contracts  rather  than  the  cost  of  the 
direct  labor,  as  would  be  the  case  where  the  contracts  were  completed. 

4.  It  appears  from  the  record  that  the  engineering  and  preliminary 
work  is  performed  by  executives  and  engineei*s  whose  salaries  are 
chargeable  to  the  administrative  overhead.  At  the  hearing  proof 
was  to  the  effect  that  of  the  total  of  such  engineering  work  necessary 
to  be  performed  by  the  claimant  to  complete  the  articles  called  for 
by  his  contracts  fully  80  per  cent  had  been  performed  at  the  time 
of  the  suspension  of  operations.  It  was  agreed  by  both  accountants 
for  the  Government  and  of  the  claimant  that  the  most  practicable 
method  of  computing  the  actual  costs  of  these  contracts,  so  far  as 
administrative  overhead  is  concerned,  would  be  to  charge  against 
these  contracts  on  account  of  administrative  overhead,  therefore,  80 
per  cent  of  the  amount  of  administrative  overhead  that  would  have 
been  charged  against  these  contracts  had  they  been  completed.  In 
this  connection  the  amount  to  be  charged  against  these  contracts  as 
administrative  overhead  to  be  computed  by  dividing  the  total  sales 
for  the  year  into  tlie  total  administrative  expenses  for  the  year  and 
applying  the  percentage  so  obtained  against  the  face  value  of  these 
contracts.    Concretely,  it  appears  subject  to  vertification  that  the 

9038—20 33 


506  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

total  sales  of  the  claimant  for  the  year  amounted  to  $1,882,948.51, 
and  that  the  total  of  the  allowable  administrative  items  is  $139,498.61, 
and  by  dividing  the  feioner  into  the  latter  a  percentage  of  7.4065  per 
cent  is  obtained.  Applying  this  percentage  to  the  face  value  of 
these  contracts,  $81,196.00,  gives  $6,015.41  as  the  amount  of  over- 
head chargeable  to  these  contracts  had  they  been  completed,  80  per 
cent  of  which  would  amount  to  $4,812.33,  the  amount  of  administra- 
tive overhead  properly  chargeable  to  these  contracts.  The  figures 
used  are  all  subject  to  verification  and  are  employed  to  set  forth 
clearly  the  application  of  the  principle  above  stated. 

6.  In  connection  with  the  dispute  as  to  general  overhead  of  which 
the  factory  overhead  was  a  substantial  part,  the  proof  was  to  the 
effect  that  at  the  time  of  the  suspension  of  these  contracts  the  amount 
of  direct  labor  which  had  been  applied  against  them  was  so  negligible 
in  amount  that  no  substantial  part  of  this  general  overhead  could 
have  been  absorbed  by  the  application  of  a  factory  overhead  per- 
centage to  that  labor.  The  record  shows  that  immediately  upon  the 
receipt  of  an  order  \^  the  claimant  company  triplicate  copies  are 
issued,  one  of  which  is  transmitted  immediately  to  the  shop  or 
factory,  and  that  thereupon  the  forces  of  the  shop,  other  than  the 
productive  labor,  are  called  upon  to  furnish  all  kinds  of  information, 
such  as  to  materials  on  hand,  tools,  facilities,  etc.,  for  the  per- 
formance of  the  contract.  Again  it  must  be  noted  that  the  material 
from  which  these  cranes  are  constructed  is  purchased  from  steel 
manufacturers,  and  the  work  of  fabrication  only  is  performed  by 
claimant,  so  that  while  the  overhead  charges  are  running  on  in  the 
shop,  there  is  little  or  no  direct  labor  against  which  the  overhead 
percentage  can  be  applied  and  such  overhead  absorbed  until  all  mate- 
rials ordered  reach  the  shop  and  are  ready  for  fabrication.  Again, 
it  would  appear  necessary,  therefore,  in  computing  the  claimant's 
cost  with  respect  to  general  overhead,  to  make  the  computation  upon 
the  basis  of  the  face  value  of  the  contracts  rather  than  a  percentage 
to  be  applied  to  the  direct  labor. 

6.  In  connection  with  this  general  or  factory  overhead,  it  appears 
from  the  testimony  of  accountants  and  from  the  records  that  so  far 
as  this  overhead  is  concerned,  the  use  of  a  basis  with  respect  to  the 
time  required  to  perform  the  contracts  would  be  more  accurate  than 
the  use  of  a  method  having  consideration  for  the  entire  work  in- 
volved. The  total  period  during  which  these  orders  should  have 
been  in  the  shop  was  about  82  days,  and  the  total  period  from  the 
time  the  orders  were  received  until  they  were  suspended  was  equal 
to  about  60  per  cent  of  this  estimated  period  of  time  required  for 
complete  performance.     In  this  connection,  the  records  show  the 
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progress  of  the  claimant  at  the  time  of  suspension  of  operations  indi- 
cated that  he  would  have  completed  his  orders  within  the  time 
previously  estimated  and  within  the  time  specified  in  the  Contract. 
The  proof  was  that  the  overhead  costs  in  the  shop  are  greater  after 
the  fabrication  of  the  cranes  begins,  so  that  the  expense  of  factory 
overhead  in  the  first  few  days  the  contract  was  on  hand  would  be 
considerably  less  than  the  average  percentage  over  the  entire  period, 
and  that  the  claimant,  therefore,  would  not  be  entitled  to  the  full 
60  per  cent  to  which  he  would  otherwise  be  entitled  upon  the  time 
basis.  The  proof  was  that  50  per  cent  would  more  nearly  represent 
the  actual  period  during  which  the  factory  overhead  was  running 
against  these  contracts  as  against  the  entire  period  required  for  their 
performance.  Upon  this  basis,  therefore,  the  claimant  would  be 
entitled  to  receive  on  account  of  general  or  factory  overhead  50  per 
cent  of  the  amount  of  factory  overhead  which  has  been  charged  to 
these  contracts  had  they  been  completed.  The  amount  of  such  fac- 
tory overhead  chargeable  to  these  contracts  should  be  computed  by 
dividing  the  percentage  so  obtained  against  the  face  value  of  these 
contracts.  Concretely,  it  appears  that  the  total  sales  for  the  year 
amounted  to  $1,882,948.51,  which  divided  into  the  factory  overhead 
of  $37,471.27  gives  a  "percentage  of  1.99  per  cent,  which  applied 
to  the  face  value  of  these  contracts,  $81,196,  gives  $1,616.80  the  amount 
of  factory  overhead  chargeable  to  these  contracts  had  they  been 
completed.  Then  by  taking  50  per  cent  of  this  amount  we  have 
$807.90  as  the  proper  amount  of  factory  overhead  chargeable  to  these 
contracts  upon  the  basis  of  their  partial  completion.  It  may  again 
be  said  that  the  figures  employed  here  are  for  the  purpose  of  making 
clear  the  principle  involved  and  are  subject  to  verification. 

DECISION. 

1.  The  claimant  is  entitled  to  receive  on  the  adjustment  of  his  sus- 
pended contracts  a  sum  which  actually  reimburses  him  for  moneys 
properly  expended  in  good  faith  in  performing  or  attempting  to  per- 
form such  contracts.  He  should  receive,  therefore,  an  amount  to 
be  found  by  the  application  of  the  accounting  principles  outlined 
herein  and  not  any  arbitrary  sum  or  percentage  of  overhead. 

2.  Claim  is  also  made  in  connection  with  a  deduction  by  the  New 
York  Board  in  the  amount  claimed  for  the  claimant's  sales  agency 
in  procuring  this  contract.  The  New  York  Board  ruled  that  rather 
than  obtain  a  percentage  of  the  face  value  of  the  contract  that  the 
selling  agency  should  obtain  a  percentage  only  of  the  amount 
awarded  in  adjustment.    Under  the  regulations,  however,  through 
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which  the  War  Department  is  making  adjustment  of  suspended 
contracts,  no  allowance  whatever  is  permitted  as  an  item  of  cost  for 
moneys  paid  as  commissions  or  otherwise  for  procuring  the  contract 
under  consideration.  No  allowance,  therefore,  can  be  made  in  the 
settlement  of  this  contract  for  the  commission  alleged  by  claimant  to 
have  been  paid  to  its  sales  agency. 

DISPOSITION. 

1.  The  Board  will  return  all  papers  to  the  New  York  Board  of 
Awards,  of  the  Air  Nitrates  Corporation,  for  final  award  to  the 
claimant  of  a  sum  computed  imder  the  supply  circulars  of  the  Pur- 
chase, Storage  and  Traffic  Division  and  of  this  decision. 

Col.  Delafield  and  Mr.  Henry  concurring. 


March  19,  1920. 
Case  No.  2192. 

In  re  CLAIM  OF  HENET  C.  KELLET  CO. 

1.  DEUNQITEKT  DELIVEET. — Where  it  was  provided  that  deliveries  under  a 
contract  were  to  begin  daring  the  week  ending  July  27,  1918|and  were 
to  be  completed  by  Angnst  31,  1918,  but  no  deliveries  were  made,  nor 
tendered  nntil  December  12,  1918;  such  delay  was  unreasonable  and  the 
Oovenunent  was  Jnstilled  in  refusing  to  accept  the  material  tendered, 
and  had  the  right  to  cancel  the  contract. 

8.  CLAIK  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |2,700 
alleged  loss  on  cotton  rope,  which  Government  refused  to  accept  on 
account  of  delinquent  delivery.    Held,  claimant  not  entitled  to  recover. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919,  upon  an  agree- 
ment between  claimant  and  the  Quartermaster  Corps,  United  States 
Army,  upon  Q.  M.  C.  Form  No.  108  H,  but  proxy  signed.  State- 
ment of  claim,  Form  A,  has  been  filed  for  $2,700,  which  sum  repre- 
sents the  loss  which  claimant  alleges  it  sustained  upon  certain  cot- 
ton rope  purchased  by  it  for  delivery  to  the  Grovemment  pursuant 
to  the  provisions  of  said  contract  but  which  the  Government  declined 
to  receive  upon  the  groimd  that  claimant  was  in  default  in  its  deliv- 
eries. 

DECISION. 

1.  It  appears  from  the  verification  of  the  notice  of  claim  that 
claimant  is  a  corporation,  but  it  does  not  appear  under  the  laws 
of  what  State  it  is  incorporated. 

2.  Under  date  of  July  2, 1918,  claimant  entered  into  an  agreement 
with  the  United  States,  numbered  429 1-N,  in  which  Maj.  H.  M. 
Scofield,  Q.  M.  K.  C,  was  named  as  contracting  oflScer.  The  said 
contract  was  signed  by  proxy.  By  its  terms  claimant  was  to  deliver 
to  the  Government  24,000  pounds  of  cotton  rope  3/16  of  an  inch  in 
diameter  for  Barrack  bags  at  53  cents  per  pound,  to  include  the 
cost  of  packing,  a  total  of  $12,720.  Not  less  than  12,000  pounds 
were  to  be  delivered  during  the  week  ending  July  27,  1918,  and  not 
less  than  2,400-  pounds  weekly  thereafter,  so  as  to  complete  delivery 
by  August  31,  1918. 

3.  It  is  conceded  that  claimant  never  made  any  deliveries  under 
this  contract  and  never  tendered  any  rope  thereunder  until  December 
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12, 1918,  when  it  tendered  18,000  pounds,  which  was  refused.  Claim- 
ant contends  that  it  might  have  sold  this  rope  at  a  profit  but,  in 
the  belief  that  the  Government  was  entitled  to  it  and  bound  to  pay 
for  it  at  the  stipulated  price,  kept  possession  of  it  until  the  market 
broke  and  it  was  obliged  to  dispose  of  it  at  a  loss,  which  it  estimates 
at  $2,700. 

4.  There  was  no  cancellation  clause  in  the  contract,  but  under 
date  of  January  7,  1919,  the  Zone  supply  officer.  New  York  City, 
despatched  a  letter,  which  was  received  by  claimant,  which  contained 
the  following  paragraph : 

2.  As  the  contract  expired  August  31,  1918,  and  as  you  made  no 
attempt  to  make  deliveries  thereunder  until  December  12,  the  said 
contract  is  cancelled  in  its  entirety  on  account  of  the  unreasonable 
delinquency  in  delivery. 

5.  Under  date  of  January  9,  1919,  said  Zone  supply  officer  des- 
patched a  further  letter,  which  was  also  received  by  claimant,  from 
which  the  following  is  a  quotation : 

1.  With  reference  to  your  contract  No.  429 1-N,  dated  July  2, 1918, 
would  state  that  papers  have  been  initiated  for  the  cancellation  of 
this  contract, 

2.  This  contract  called  for  complete  delivery  by  August  31,  1918^ 
and  this  department  can  not  sanction  delivery  beginning  December 
12,  1918,  as  such  delinquency  is  out  of  all  reason.  Your  failure  to 
deliver  as  per  terms  of  contract  is  considered  by  this  department  as 
an  infraction  thereof. 

6.  Claimant  seeks  to  excuse  its  failure  to  make  deliveries  accord- 
ing to  the  contract  by  the  statement  that  in  June  and  July,  1918, 
owing  to  the  accelerated  movement  of  troops  overseas  there  was  an 
extraordinary  and  unexpected  demand  by  the  Army  for  cotton  rope 
of  the  character  specified  which  was  required  for  drawing  strings 
for  barrack  bags,  and  that  the  supply  was  much  less  than  the  de- 
mand ;  that  it  had  altogether  some  50  contracts  with  the  Government 
for  rope,  and  was  generally  behind  in  its  deliveries,  owing  to  the 
scarcity  referred  to ;  that  the  Army  authorities,  notwithstanding,  in- 
variably accepted  the  rope  when  tendered,  and  that  there  had  accord- 
ingly grown  up  an  understanding  between  claimant  and  the  nego- 
tiating officers  that  deliveries  on  specified  dates  would  not  be  insisted 
upon,  but  that  the  rope  contracted  for  would  be  received  whenever 
it  could  be  procured. 

This  was  denied  by  the  Government  witness  who  negotiated  the 
contract  in  question,  as  well  as  other  contracts  with  -claimant,  who, 
while  admitting  that  the  Government  had  in  a  number  of  instances 
waived  failure  to  deliver  according  to  schedule,  owing  to  the  demand 
for  the  rope,  was  positive  in  his  testimony  that  he  would  not  have 
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recommended  claimant  for  the  contract  except  for  its  representations 
that  it  could  deliver  in  July  and  August. 

The  contract  price  for  the  rope  and  the  fact  as  testified  to  by  Maj. 
Carpenter  that  no  more  of  this  particular  rope  was  purchased  by  his 
office  after  the  early  part  of  July  confirm  his  testimony. 

It  does  not  appear  that  claimant  ever  requested  that  any  deliveries 
made  by  it  be  applied  to  this  particular  contract,  and  it  is  admitted 
that  it  never  made  any  inquiry  as  to  how  it  stood  upon  the  Govern- 
ment records  in  respect  to  the  performance  thereof. 

7.  Stress  was  laid  by  claimant  upon  the  fact  that  under  date  of 
November  2,  1918,  and  again  on  or  about  November  18,  1918,  the 
Statistical  Branch,  Clothing  &  Equipage  Division,  Purchase,  Stor- 
age and  Traffic  Division,  wrote  claimant  calling  attention  to  the  fact 
that  it  had  failed  to  send  in  its  weekly  card  reports  for  the  weeks 
ending  October  26,  November  2,  and  November  9,  and  insisting  upon 
these  cards  being  sent,  in  order  that  the  records  of  the  Statistical 
Branch  might  be  kept  up  to  date. 

These  card  reports  gave  the  contract  number  and  date,  the  total 
amount  of  the  contract,  shipments  made  during  the  week,  total  net 
shipments  to  date,  and  other  similar  particulars,  and  their  purpose  is 
obvious. 

Claimant  argues  from  these  letters  that  the  department  considered 
the  contract  as  still  in  force  and  was  still  willing  to  receive  the  rope. 
In  the  opinion  of  this  Board  no  such  inference  can  be  drawn  from 
these  letters.  It  does  not  appear  that  the  Statistical  Branch  had  any 
function  beyond  that  of  keeping  a  record  of  the  existing  condition  as 
regards  performance  of  contracts  negotiated  and  entered  into  by 
other  branches,  nor  that  it  had  any  power  to  waive  a  breach  by  the 
contractor  or  determine  whether  or  not  a  contract  was  still  in  effect. 

8.  The  agreement  (clause  16)  provides  that  no  provision  shall  be 
deemed  waived  without  express  consent  in  writing  signed  by  the 
party  charged  with  the  waiver.  No  writing  tantamount  to  a  waiver 
has  been  produced;  no  articles  covered  by  this  contract  were  ever 
accepted;  nor  has  any  act  by  any  Government  officer  been  shown 
which  can  be  considered  as  relieving  claimant  of  the  consequences 
of  its  default.    This  Board  is  unable,  therefore,  to  recommend  relief. 

DISPOSITION. 

The  Board  will  enter  the  usual  final  order  denying  relief. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


March  19,  1920. 
Case  No.  2494. 

Jn  re  CLAIX  OF  0.  H.  HASTEN  CO.  (INC.). 

1.  JURISDICTION— TIME  OF  FIIINO  CLAIM.— This  Board  is  without  jurisdic- 

tion under  the  act  of  March  2,  1919,  to  grant  relief  on  a  claim  based  on 
an  informal  agreement  first  presented  to  the  Government  after  June  30, 
1919. 

2,  CLAIM   AND    DECISION. — Claim    under    the    act    of   March    2,    1919,    for 

|4,021.50,  based  on  an  oral  agreement  for  the  manufacture  of  life  pre- 
servers.   Held,  this  Board  is  without  jurisdiction. 

Mr.  Huidehoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $4,021.50  on  an  informally  ex- 
ecuted contract  under  the  following  circumstances : 

2.  On  April  10,  1918,  claimant  received  an  award  from  the  Army 
Transportation  Service  for  10,000  life-preserver  jackets  at  $4.40  each. 
Under  date  of  April  25,  1918,  the  award  was  canceled.  The  reason 
given  reads  as  follows : 

"Owing  to  your  inability  to  furnish  the  United  States  Army 
Transport  Service  with  10,000  life  preservers  at  times  specified  in 
letter  of  award  dated  April  10,  1918,  and  supplemental  letter  of 
April  17,  1918,  ^'ou  are  hereby  notified  that  said  award  is  canceled." 

It  appears  that  the  delay  in  beginning  any  manufacture  of  the  life- 
preserver  jackets  prior  to  the  cancellation  was  due  to  the  fact  that  the 
claimant  was  unable  to  obtain  approval  of  a  sample  life  preserver 
from  the  Board  of  Supervising  Inspectors  of  Steamboat  Inspection 
Service,  and  the  Department  of  Commerce,  which  approval  was 
finally  given  on  May  27, 1918. 

3.  The  claimant  contends  that  after  the  cancellation  of  the  award 
on  April  25,  and  repeatedly  thereafter,  its  president,  George  H. 
Masten,  interviewed  Lieut.  Sigmund  Thalman,  who  had  charge  of 
the  purchase  of  supplies  for  the  Army  Transport  Service,  and  that 
Lieut.  Thalman  urged  the  claimant  to  proceed  with  the  manufacture 
of  preservers,  pending  the  approval  thereof  by  the  Secretary  of  Com- 
merce, promising  a  new  order  for  10,000  life-preserver  jackets  would 
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issue  upon  the  receipt  of  the  approval  by  the  Secretary  of  Com- 
merce. The  claunant  contends  that  on  account  of  Lieut.  Thahnan's 
statement  it  manufactured  1,050  preservers  and  when  the  approval 
of  the  Secretary  of  Commerce  was  finally  obtained  on  May  27,  1918, 
the  claimant  requested  that  it  be  given  a  written  order  in  accordance 
with  the  promises  of  Lieut.  Thalman.  The  claimant,  however,  failed 
to  obtain  such  an  order  from  the  Government  and  has  repeatedly 
tendered  the  1,050  life  preservers  to  the  Government,  but  acceptance 
has  been  consistentlv  refused. 

In  an  affidavit  Lieut.  Thalman  states  that  he  did  not  give  the 
claimant  a  verbal  order  for  life  preservers  as  he  had  no  authority  to 
do  so,  but  that  he  told  all  manufacturers  of  life  preservers  that  the 
Transport  Service  needed  a  large  quantity  of  life  preservers  if  they 
were  made  in  accordance  with  the  inspection  requirements. 

4.  The  c'laims  Board,  Transportation  Service,  denied  the  claim  as- 
signing as  its  reason  for  so  doing  the  following : 

"  As  this  claim  was  filed  after  June  30,  1919,  claimant  can  not  re- 
cover under  the  act  of  March  2, 1919. 

"  Considered  as  an  administrative  claim,  the  Board  finds  that  the 
life-preserver  jackets,  for  which  payment  is  claimed,  were  not  shown 
to  have  been  manufactured  under  an  agreement  or  contract  with  the 
Government." 

5.  Since  the  decision  of  the  Claims  Board,  Transportation  Service, 
the  claimant  has,  in  response  to  an  inquiry  from  the  Board  of  Con- 
tract Adjustment,  furnished  an  affidavit  of  its  president,  Mr.  George 
H.  Masten,  which  contains  the  following  statement : 

"  The  claim  of  said  G.  H.  Masten  Co.,  for  $4,021.60  for  1,050  life 
preservers,  against  the  Government  was  nrst  filed  July  28, 1919,  with 
the  Army  Transport  Service,  Pier  4,  Hoboken,  N.  tL  *  *  •  As 
appears  from  the  foregoing  the  above-mentioned  claim  was  first 
filed  against  the  Government  July  28, 1919,  with  the  Army  Transport 
Service,  Hoboken,  N,  J.,  and  was  refiled  as  above  stated." 

DECISION. 

1.  The  claimant  had  an  informal  contract  which  was  canceled  by 
the  Government  for  cause  on  April  25,  1918.  No  claim  is  made  on 
account  of  that  cancellation.  The  claimant,  however,  alleges  that 
after  the  said  cancellation  it  was  promised  a  reinstatement  of  the 
contract  by  Lieut.  Thalman  and  accordingly  it  manufactured  1,050 
life  preservers  for  which  it  now  makes  claim. 

2.  It  is  unnecessary  to  enter  into  a  discussion  of  whether  Lieut. 
Thalman  made  an  agreement  with  the  claimant  which  is  binding  on 
the  Government  because  the  act  of  March  2, 1919,  provides : 

^^  That  this  act  shall  not  authorize  payment  to  be  made  of  any  claim 
not  presented  before  June  thirtieth,  nineteen  hundred  and  nineteen." 
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It  appears  from  the  testimony  taken  before  the  Claims  Board^ 
Transportation  Service,  and  by  an  affidavit  of  the  president  of  the 
claimant  company,  submitted  to  this  Board,  that  this  claim  was  first 
presented  to  the  Government  on  July  28, 1919,  when  it  was  filed  with 
the  Army  Transport  Service,  Hoboken,  N.  J. 

3.  The  life  preservers  for  which  the  claimant  now  seeks  payment 
have  never  been  accepted  by  the  Government,  although  repeatedly 
tendered,  and  there  is  therefore  nothing  owing  to  the  claimant  on 
account  of  benefits  received  by  the  Government. 

4.  According  to  the  circuinstances  stated,  this  Board  is  without 
jurisdiction,  under  the  act  of  March  2,  1919,  to  grant  any  relief  on 
a  claim  based  on  an  informal  agreement  first  presented  to  the  Gov- 
ernment after  June  30, 1919. 

5.  For  the  reasons  stated  the  relief  prayed  for  is  denied. 
Col.  Delafield  and  Maj.  Taylor  concurring. 


March  19,  1920. 
Case  No.  1663. 

In  re  CLAIK  OF  THE  KAYICOKD  F.  LIFE  CO. 

1.  BASIS  OF  SETTLEXEKT. — The  basis  for  the  adjustment  of  suspended  for- 

mal contracts,  which  has  been  adopted  by  the  War  Department,  is,  re* 
imbnrsement  to  the  contractor  for  the  costs  incurred  in  performing  or 
preparing  to  perform  the  contract.     (Supply  Circular  Ho.  111.) 

2.  FEOSFECTIVE  FEOFITS  KOT  ALLOWED.— Where  the  contract  provided 

that  in  the  event  the  contract  was  suspended,  that  the  Oovemment 
would  pay  the  contractor  the  profit  on  the  unfinished  portion  of  the 
contract,  such  provision  will  be  disregarded  and  settlement  oifered  on 
a  basis  of  reimburlement  for  costs. 
8.  CLAUC  AND  DECISION. — Claim  filed  under  General  Order  103  t>n  formal 
contract  for  1 154,173.23  alleged  loss  of  prospective  profits.  Held^ 
claimant  will  not  be  allowed  profits,  but  is  entitled  to  reimbursement  for 
costs. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  ;s  presented  in  accordance  with  G.  O.  No.  103,  War 
Department,  1918,  and  is  for  $154,173.23,  under' the  following  cir- 
cumstances : 

2.  The  claimant  is  a  corporation  having  its  principal  place  of 
business  at  Toledo,  Ohio.  It  is  a  large  dealer  in  grain  and  hay.  In 
1917  the  purchase  of  hay  and  forage  for  the  United  States  was  ia 
the  hands  of  Col.  Edward  E.  Dravo,  who  was  a  purchasing  quarter-' 
master  and  was  stationed  at  Kansas  City,  Mo.  One  of  the  difficul- 
ties which  confronted  the  Government  in  1917  was  the  lack  of  storage 
space  in  Kansas  City  which  is  the  center  of  the  alfalfa  hay  market 
of  the  United  States.  There  was  a  demand  for  storage  for  70,000 
tons  of  hay  but  the  amount  of  storage  space  available  was  trifling. 
One  of  the  methods  which  Col.  Dravo  determined  to  adopt  to  relieve 
the  situation  was  to  recompress  the  hay  into  smaller  bales,  and  it  was 
also  important  to  recompress  the  hay  into  smaller  compass  for  over- 
seas shipment.  After  a  conference  with  Mr.  Lipe,  president  of  the 
claimant  corporation,  it  was  arranged  between  Col.  Dravo  and  Mr. 
Lipe  that  the  latter  should  inspect  a  recompressor  at  Atlanta,  Ga.,. 
known  as  the  J.  Hall  Miller  compressor.  It  was  a  large  press  that 
had  been  used  to  recompress  cotton  bales  and  was  the  only  one  of  its 
kind  in  the  United  States.  Mr.  Lipe  proceeded  to  Atlanta,  Ga.,  and 
inspected  the  press  and  reported  to  Col.  Dravo  that  it  would  do  the 
work  which  was  required  of  it. 

S(.  The  claimant  corporation  made  arrangements  with  J.  Hall 
Miller  for  the  use  of  the  compressor,  and  it  was  transported  ta 
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Kansas  City  and  set  up  in  a  warehouse  which  had  been  constructed 
there  for  Government  use. 

4.  Under  the  circumstances  which  have  been  stated  a  formal  con- 
tract was  entered  into  between  the  United  States  and  the  claimant 
corporation  dated  December  4, 1917.  The  J.  Hall  Miller  compressor 
had  not  at  that  time  been  set  up  and  used. 

5.  The  contract  provided  that  "The  United  States  will  pay  the 
party  of  the  second  part  the  sum  of  six  dollars  ($6,00)  per  ton  for 
all  hay  compressed  and  delivered  under  this  contract."  Article  5 
of  the  contract  is  as  follows : 

"5.  If  for  any  reason  the  Government  of  the  United  States  dis- 
continues the  compressing  of  hay  under  this  contract,  it  is  understood 
and  agreed  that  first  party  shall  cause  to  be  paid  to  second  party  the 
profit  on  the  unfinished  part  of  this  contract,  the  amount  of  such 
profit  to  be  determined  on  the  basis  of  profits  made  by  second  partj' 
on  the  tonnage  theretofore  compressed  under  this  contract." 

Col.  Dravo  testified  that  this  clause  was  inserted  so  that  the  claim- 
ant might  be  reimbursed  for  its  costs  in  procuring  and  installing  the 
J.  Hall  Miller  recompressor  in  the  Government  warehouse  at  Kansas 
City.  ■ 

6.  In  March,  1918,  while  Mr.  Lipe  was  on  his  Way  to  California 
he  received  a  telegram  requesting  him  to  come  to  Washington.  He 
did  so  and  found  that  the  Quartermaster  General  was  desirous  of 
making  arrangements  providing  for  adding  to  the  number  of  tons 
of  hay  which  the  claimant  company  should  recompress.  *  After  some 
discussion  a  contract  was  drawn  up,  dated  March  19,  1918,  and  exe- 
cuted by  Mr.  Lipe  in  behalf  of  the  claimant  company.  It  appeared 
that  the  contract  which  was  executed  by  the  claimant  on  March  19, 
1918,  was  not  signed  at  that  time  by  the  proper  contracting  officer 
of  the  United  States.  Another  contract  was  drawn  up  which  recites 
that  it  is  dated  March  19,  1918,  but  it  was  execuffed  on  July  6,  1918, 
by  the  claimant  and  by  a  contracting  officer.  The  supplemental 
agreement  is  on  Quartermaster  Form  109A  and  is  entitled  "  Supple- 
mental Agreement  for  Modification  of  Contract."  It  recites  that  it 
is  "Modifying  contract  dated  December  4,  1917,  for  recompressing 
30,000  tons  of  Hay."    The  contract  reads: 

"Whereas  on  ,  1917,  a  contract  was  entered  into  between 

the  United  States,  represented  by  Col.  Edw.  E.  Dravo,  U.  S.  Armv 
(retired),  Quartermaster  Corps,  U.  S.  Army,  and  The  Raymond  P. 
Lipe  Company,  Inc.  (hereinafter  designated  as  contractor),  for 
recompressmg  30,000  tons  of  hay  at  six  dollars  ($6.00)  per  ton  at 
Kansas  City,  Mo. ; 

"And  whereas  it  is  found  advantageous  and  in  the  best  interests 
of  the  service  of  the  United  States  to  modify  the  provisions  of  said 
contract  as  specified  below ; 

"And  wherefore  it  is  hereby  aOTeed  that  the  provisions  of  said  con- 
tract shall  be  changed  in  the  following  particulars,  and  in  these  re- 
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spects  only,  and  in  consideration  thereof  the  contractor  shall  receive 
one  hundred  and  eighty  thousand  dollars  more  than  stipulated  in  thfr 
said  original  contract,  viz : 

"  1.  It  was  stipulated  that  the  hay  should  be  delivered  by  the  Gov- 
ernment to  the  compressor  and  that  the  baled  hay  should  be  taken 
by  the  Government  from  the  compressor,  it  is  hereby  mutually  agreed  \ 
that  the  said  contract  shall  continue  in  force  until  completed.  It  is 
also  mutually  understood  and  agreed  that  upon  the  recompression  of 
the  thirty  thousand  tons  of  hay  provided  in  said  contract  the  party 
of  the  first  part  shall  have  the  right  to  extend  the  contract  under 
the  same  terms  and  conditions  provided  therein  until  June  30,  1919. 
The  written  notice  required  to  be  given  thirty  days  before  the  ex- 
piration of  the  present  contract  provided  in  letter  from  The  Ray- 
mond P.  Lipe  Company,  Inc.,  to  Mr.  George  S.  Bridge,  dated  Wash- 
ington, D,  C,  March  18,  1918,  is  hereby  acknowledged  to  be  given  by 
the  execution  of  this  instrument. 

"  2.  It  is  understood  that  this  work  is  at  the  plant  of  the  Govern- 
ment located  at  Kansas  City,  Missouri." 

7.  The  claimant  succeeded  in  getting  the  recompressor  into  operat- 
ing order  about  May  1,  1918.  It  recompressed  1,379  tons  of  hay  dur- 
ing the  months  of  May  and  June,  1918.  The  work  was  interrupted 
from  time  to  time  at  the  request  of  Government  officers.  On  or 
about  June  23, 1918,  the  claimant  received  final  orders  from  the  Gov- 
ernment to  "  discontinue  recompressing  of  hay  at  Kansas  City,  Mo." 

8.  One  of  the  reasons  for  the  discontinuance  was  that  the  Govern- 
ment decided  not  to  ship  any  more  alfalfa  hay  overseas.  Another 
reason  appears  to  be  that  the  compressor  did  not  act  satisfactorily 
on  bales  of  hay,  which  were  not  of  the  same  size  square,  and  it  was 
found  that  the  hay  came  into  Kansas  City  from  the  farmers  in  that 
part  of  the  country  in  sizes  that  were  not  uniform.  It  does  not 
appear  that  the  use  of  the  compressor  was  discontinued  by  reason  of 
any  fault  on  the  part  of  the  claimant  company.  The  claimant  has 
been  paid  the  contract  price  of  $6  per  ton  on  the  1,379  tons  of  hay 
recompressed  by  it. 

DECISION. 

1.  The  basis  in  general  for  the  adjustment  of  suspended  formal 
contracts  which  has  been  adopted  by  the  War  Department  is  reim- 
bursement to  the  contractor  for  the  costs  incurred  by  it  in  performing 
or  preparing  to  perform  its  contracts.  This  claimant  is  asking  that 
instead  of  an  adjustment  founded  on  the  provisions  of  the  supply 
circulars  of  the  War  Department  a  payment  be  made  to  it  as  provided 
by  paragraph  5  of  the  contract  of  December  4, 1917. 

2.  The  effect  of  that  paragraph  is  to  give  the  claimant  the  damages 
to  which  it  would  be  entitled  in  a  court  of  law,  i.  e.,  it  would  receive 
the  contract  price  less  the  cost  of  performance.  The  result  is  profits. 
The  paragraph  provides  that  the  profits  are  to  be  determined  on 
the  basis  of  profits  made  on  the  tonnage  that  has  been  recompressed 
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before  the  cessation  of  performance.  That  would  be  the  basis  in  a 
court  for  the  fixing  of  the  profits  on  the  uncompleted  portion  of  the 
contract. 

The  proAasions  of  paragraph  5  carry  no  greater  weight  than  if  they 
had  read,  "  If  for  any  reason  the  Government  of  the  United  States 
discontinues  the  compressing  of  hay  under  this  contract,  the  Lipe 
Company  shall  be  entitled  to  its  legal  damages."  ^ 

In  other  words,  the  paragraph  adds  nothing  to  the  contract  that  is 
not  implied  as  a  part  of  every  contract,  viz,  in  the  event  of  breach  by 
one  party  the  other  party  shall  be  paid  its  legal  damages. 

3.  It  follows  that  an  adjustment  may  be  made  of  both  contracts 
on  the  usual  basis  afforded  by  the  supply  circulars. 

The  request  to  the  claimant  to  discontinue  compressing  hay 
amounted  to  a  suspension  of  further  performance  of  the  contract 
rather  than  a  breach  of  it  by  the  United  States. 

If  this  claimant  is  not  satisfied  to  receive  reimbursement  on  the 
same  basis  that  reimbursement  is  made  to  other  contractors,  it  may 
seek  its  remedy  elsewhere. 

4.  It  should  be  said  that  the  claimant  has  misapprehended  the 
effect  of  the  provisions  of  paragraph  5.  It  has  figured  that  its  profits 
are  found  by  subtracting  its  "operating"  costs  from  the  contract 
price.  It  ought  to  include  in  its  costs  the  expenses  incurred  by  it  in 
procuring  and  installing  the  compressor,  power  plant,  equipment, 
etc.,  and  its  overhead  charges  also. 

If  it  had  determined  its  costs  and  profits  in  the  proper  manner, 
it  would  have  foimd  instead  of  a  profit  of  $2.63  a  ton  that  its  profits 
were  very  much  less  than  that  if,  in  fact,  there  would  have  been  any 
profits  at  all  on  its  first  contract. 

5.  The  two  contracts  should  be  treated  as  separate  agreements. 
The  second  contract  of  March  19,  1918,  properly  construed,  provided 
merely  for  the  recompressing  of  30,000  tons  in  addition  to  the  30,000 
tons  provided  for  in  the  contract  of  December  4,  1917,  at  the  same 
price  per  ton.  Performance  of  the  second  contract  was  to  begin 
when  the  first  contract  had  been  completed. 

6.  In  view  of  our  determination  of  the  effect  of  paragraph  5  in  the 
first  contract,  a*  decision  as  to  whether  the  second  contract  amended 
the  first  contract  and  became  a  part  of  it  or  was  a  separate  agreement 
is  not  required. 

If  a  settlement  contract  is  entered  into,  it  should  provide  for  a 
release  by  the  claimant  of  all  its  claims  under  both  contracts. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Tanner  concurring. 


J 
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March  18, 1920. 
Case  No.  1600. 

771  re  CLAIM  OF  KI.EBE  &  CO. 

1.  WBITTEN  CONTEACT— PAROL  EYIDEHCE.— The  plain  words  of  an  nnam- 
bignonfl  written  contract  may  not  be  varied  by  parol  evidence.  Accord- 
ingly, a  party  to  a  contract  will  not  be  heard  to  say  that  he  believed 
when  he  sig^ned  it  that  it  did  not  apply  to  a  certain  steam  shovel  if  the 
contract  as  properly  interpreted  did  actually  inclnde  the  shovel. 

1L  COKTRACT  BT  COHTEAOTOR  AS  AGENT  FOR  THE  OOVERNKENT.— 
Where  claimant  leased  a  steam  shovel  to  a  Government  contractor  nnder 
a  lease  which  included  by  reference  a  provision  of  the  Government  con- 
tract that  when  the  total  rent  of  any  equipment  used  under  the  contract 
equaled  the  value  of  the  equipment,  the  equipment  should  become  the 
property  of  the  United  States,  and  also  that  on  conclusion  of  the  work 
under  the  Government  contract  the  Government  might  take  the  equip- 
ment on  payment  of  the  diiference  between  its  value  and  the  total 
amount  of  rent  paid  thereon,  the  lease  was  made  by  the  contractor  as 
agent  for  the  Government,  and  the  Government  is  entitled  to  benefit 
by  the  combined  provision  of  the  contract  and  the  lease,  and  to  take 
title  to  the  shovel  on  payment  of  the  difference  between  its  value  and 
the  total  rental  paid  thereon. 

8.  CLAIX  AND  DECISION.— Claim  for  95,000  under  the  act  of  Karch  2,  1919, 
the  price  of  a  steam  shovel  taken  over  by  the  Government.  Held, 
claimant  is  not  entitled  to  the  price  of  the  shovel,  but  is  entitled  to  be 
paid  the  difference  between  the  value  of  the  shovel  and  the  total 
rental  thereon  paid  by  the  Government. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  comes  before  this  Board  in  the  nature  of  a  Class  B 
claim  to  recover  the  sum  of  $5,000,  the  price  which  the  claimants 
assert  the  Government  owes  them  for  an  Erie  Traction  Steam 
Shovel,  shop  No.  74,  complete,  which  was  used  by  Government  con- 
tractors in  Government  work,  and  which  the  Government  took  over 
under  the  provisions  of  a  contract  with  the  Government  contractors. 

'     STATEMENT    OF    FACTS. 

A  statement  of  facts  as  appears  from  the  record,  and  the  evidence 
taken  before  the  Board,  is  as  follows : 

1.  The  Bates  &  Kogers  Construction-  Co.  had  a  contract  to  con- 
struct an  interior  storage  depot  at  New  Cumberland,  Pa.  That  work 
involved  some  excavation,  necessitating  the  use  of  a  steam  shovel. 

519 


520  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

One  of  the  clauses  of  the  contract  between  (he  Bates  &  Rogers  Con- 
struction Co.  and  the  (iovermnent  provided  that  at  the  termina- 
tion of  the  work  at  Xew  Cumberland  the  machinery,  tools,  and 
fixtures  used  in  the  work  might  be  taken  over  by  the  Government 
should  the  Government  elect  to  take  them  under  the  conditions 
named  in  the  contract. 

2.  The  contractors,  the  Bates  &  Rogers  Construction  Co.,  hired  a 
steam  shovel  from  the  claimant,  the  L.  Klebe  Co.,  of  Philadelphia, 
Pa.,  to  do  the  excavating  on  the  work  on  this  contract.  The  steam 
shovel  was  hired  from  the  claimants  bv  the  contractors  on  the  18th 
day  of  May,  1918,  at  a  rental  of  $25  per  day,  and  w^as  immediately 
shipped  by  the  claimant  to  New  Cumberland  before  a  written 
contract  was  prepared.  It  was  contemplated  that  a  written  con- 
tract should  be  entered  into  between  the  claimant  and  the  con- 
tractors giving  the  terms  of  the  lease  of  the  shovel.  In  pursuance 
of  this  understanding  a  contract  was  prepared  by  the  claimant,, 
dated  May  18,  1918,  signed  by  them,  and  mailed  to  the  Government 
contractors.  Bates  &  Rogers  Construction  Co.,  with  the  request  that 
they  attach  their  signatures  thereto  and  return  it.  This  form  of 
contract,  however,  was  not  signed  by  the  Bates  &  Rogers  Con- 
struction Co.,  but  a  contract  was  prepared  and  signed  by  them  and 
sent  to  the  claimant  for  its  signature.  This  contract,  prepared  by 
the  contractors,  bore  date  as  of  May  18,  the  day  on  which  the 
shovel  was  hired,  and  contained  the  provisions  out  of  which  this 
claim  grows,  and  was  sent  to  the  claimant  June  17,  1918.  This  is 
shown  by  a  letter  in  the  record  bearing  that  date,  inclosing  the 
contract  for  the  signature  of  the  claimant. 

3.  Immediately  upon  the  receipt  of  the  contract  prepared  by  the 
Bates  &  Rogers  Construction  Co.  the  claimant  signed  it  and  re- 
turned it  to  the  Bates  &  Rogers  Construction  Co.  Section  8  of  the 
contract  is  as  follows: 

"  Sec.  8.  The  lessor  has  made  himself  acquainted  with  the  pro- 
visions of  Article  II  of  said  contract  of ,  1918,  between  the 

party  of  the  second  part  hereto  and  the  United  States  Government^ 
and  "expressly  agrees  that  all  of  the  provision  of  paragraph  {c) 
of  said  Article  II  shall  apply  to  and  be  enforcible  against  the  said 
equipment  furnished  and  leased  hereunder,  to  the  end  that  the 
United  States  Government  may  have  and  exercise  as  to  and  against 
the  said  equipment  all  rights  provided  for  in  the  said  paragraph  (c) 
with  respect  to  plant  or  parts  thereof  owned  and  furnished  by  the 
party  of  the  second  part  hereto,  the  lessor  to  be  entitled,  as  owner, 
to  receive  any  purchase-price  payments  which,  upon  any  appropria- 
tion of  said  equipment  by  the  United  States  Government,  under  said 
Article  II  may  be  coming  from  said  Government." 

Attached  to  this  contract  is  a  copy  of  Article  II,  section  <?,  of  the- 
contract  made  between  the  Government  and  the  Bates  &  Rogers  Con- 
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struction  Co.  In  this  Article  II,  section  <?,  there  is  a  provision  that 
when  the  rent,  at  the  rate  of  $25  per  day,  of  the  shovel  has  amounted 
to  $5,(KX),  the  valuation  placed  on  the  shovel  in  the  contract,  the  Gov- 
ernment should  own  the  shovel  without  further  payment ;  or,  if  tha 
rental  at  the  rate  of  $25  per  day  did  not  amount  to  $5,000,  the  valua- 
tion of  the  shovel,  then  the  Government  should  have  the  right,  if  it 
should  so  elect,  to  pay  the  difference  between  the  sum  of  $5,000.  the. 
price  of  the  shovel,  and  the  amount  of  rent  which  had  already  beeir 
paid,  and  take  the  shovel  over  as  its  property.  It  is  conceded  that 
$4,225  in  rent  had  been  paid  to  the  claimant,  and  that  if  the  above 
clause  in  the  contract  is  valid  and  binding  on  the  parties,  then  the 
Government  owes  the  claimant  $775. 

4.  The  claimant  insists  that,  as  the  date  in  section  8  was  left 
blank  in  the  contract  between  the  claimant  and  the  Bates  &  Rogers 
Construction  Co.,  it  was  not  completed,  and  therefore  was  not 
effective,  and  that  the  Government  had  no  option  of  paying  $775,  and 
taking  over  the  shovel  as  provided  in  the  contract. 

DECISION. 

1.  The  Board  is  of  the  opinion  that  the  contract  between  the 
claimant  and  the  Bates  &  Rogers  Construction  Co.  is  a  valid  and 
binding  contract,  and  that  the  Government  had  the  right  to  take  over 
the  shovel  as  it  did,  and  that  the  sum  of  $775,  the  balance  due  on  the 
same  after  deducting  the  $4,225  in  rentals  paid,  should  be  awarded 
the  claimant,  and  an  award  will  be  entered  to  that  effect. 

2.  The  claimant  covenanted  in  section  8  of  its  contract  that  it 
had  made  itself  acquainted  with  the  provisions  of  Article  II 
of  the  contract,  between  the  Bates  &  Rogers  Construction  Co.  and 
the  United  States,  and  expressly  agreed  that  paragraph  c  of  said 
article  should  apply  and  be  enforcible  against  the  equipment  fur- 
nished by  the  claimant,  the  shovel  in  question  being  the  only  equip- 
ment furnished  under  said  contract.  In  addition,  it  is  recited  in  the- 
preamble  to  the  contract  that  Bates  &  Rogers  Construction  Co.  had 
entered  into  a  contract  dated  April  26,  1918,  with  the  United  States 
Government  for  the  construction  of  an  interior  storage  depot  at 
New  Cumberland,  Pa.,  with  the  terms  and  conditions  of  which  con- 
tract the  claimant  was  fully  acquainted.  It  is  now  claimed  by  the 
claimant  that  it  did  not  understand  and  did  not  know  the  terms 
of  the  contract  between  the  Government  and  Bates  &  Rogers  Con- 
struction Co.  But  in  view  of  the  recitals  in  the  preamble  of  the 
contract,  giving  its  date,  that  it  was  acquainted  with  its  contents^ 
and  also  in  view  of  the  fact  that,  in  section  8,  it  repeats  that  it 
was  acquainted  with  the  provisions  of  Article  II  of  the  contract^ 
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and  that  paragraph  o  ot  said  article  should  apply  to  its  contract 
with  the  Bates  &  Bogers  Construction  Co.,  and  of  the  further  fact 
that  it  is  conceded  that  Article  II,  section  c,  was  attached  to  the  con- 
tract, although  not  embodied  in  the  contract  itself,  it  must  be  held 
that  the  claimant  must  have  known  of  the  contents  of  the  section, 
and  must  be  held  to  have  contracted  in  accordance  therewith.  To 
hold  otherwise  would  "be  to  allow  the  claimant,  at  this  time,  to  vary 
the  plain  words  of  an  unambiguous  contract  by  parol  testimony, 
which  can  not  be  permitted. 

DISPOSITION. 

« 

1.  This  claim  will  be  sent  to  the  Award  Section  of  this  Board,  to 
make  settlement  with  the  claimants  in  accordance  with  the  terms  of 
the  contract  entered  into  between  them  and  the  Bates  &  Rogers  Con- 
struction Co.,  dated  May  18,  1918.  It  is  conceded  by  the  claimant 
that  $4,225  was  paid  on  account  of  rents.  This  amount  should  be 
deducted  from  the  sum  of  $5,000,  the  price  agreed  upon  in  the  con- 
tract, and  settlement  made  upon  that  basis.  No  interest  should  be 
allowed  on  the  award,  as  the  conditions  on  which  the  Government 
pays  interest  do  not  arise  in  the  case. 

Col.  Delafield,  Mr.  Diggs,  and  Mr.  Henry  concurring. 


March  20,  1920. 
Case  No.  2353. 

In  re  GLAIU  07  THE  STANDABD  OIL  GO.  07  INDIANA. 

1.  CANCELLATION  ALLOWED  ON  15  DAYS'  NOTICE— UEASTTRE  07  RE- 
LIEF.— Where  claimant  originally  had  a  contract  for  10,000,000  pounds 
of  candles  on  the  understanding  that  it  could  be  canceled  on  16  days' 
notice,  and  shortly  after  the  signing  of  the  armistice  it  was  canceled 
as  to  6,000,000  pounds,  and  where  on  December  16,  1918,  production 
under  the  balance  of  the  contract  was  suspended,  claimant  is  entitled 
under  the  act  of  Uarch  2,  1919,  to  relief  for  such  losses  as  it  has  suf- 
fered through  the  purchase  of  such  an  amount  of  materials  as  would 
have  been  used  up  in  the  performance  of  a  5,000,000-pound  contract 
during  the  15  days  following  December  16,  1918. 

%  CLAIK  AND  DECISION.— Claim  under  the  act  of  Karoh  2,  1919,  for  $67,- 
474.31  based  upon  an  informal  written  contract  for  candles.  Held, 
claimant  is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  ease  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  B,  has  been  filed  under  Purchase,  Storage  and  Traffio 
Division  Supply  Circular  No.  17,  1919,  for  $57,474.31,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  This  claim  was  heard  at  the  same  time  with  the  claim  of  the 
Standard  Oil  Co.  of  Indiana  on  a  formal  duly  executed  contract  for 
candles  which  bore  the  contract  number  14353.  That  claim  is  case 
No.  371,  according  to  the  numbering  of  the  cases  before  this  Board, 
and  the  decision  of  the  Board  in  that  case  discusses  some  of  the  issues 
that  arise  in  respect  to  the  instant  claim. 

3.  In  October,  1918,  the  claimant  was  manufacturing  candles  under 
contract  No.  14353,  under  which  the  delivery  of  candles  was  to  be 
completed  on  or  before  April  20,  1919.  The  manufacture  of  candles 
under  this  contract  had  been  expedited  and  it  was  expected  that  com- 
plete performance  of  it  would  be  reached  by  the  last  of  January,  1919. 

4.  The  claimant  was  the  largest  manufacturer  of  candles  in  the 
United  States,  and  the  Government  desired  that  the  claimant  con- 
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tinue  the  manufacture  of  candles,  of  which,  in  October,  1918,  there 
was  urgent  need. 

5.  About  October  1,  1918,  Lieut.  Richard  H.  Waltke  had  charge  of 
the  purchasing  of  candles  for  the  Government  under  Maj.  Swift.  He 
was  directed  by  Maj.  Swift  to  negotiate  for  another  contract  with  the 
Standard  Oil  Co.  for  10,000,000  pounds  of  candles,  deliveries  to  begin 
on  completion  of  contract  No.  14353.  On  October  5,  1918,  Lieut. 
Waltke  sent  a  telegram  to  the  claimant  as  follows : 

"  Bequest  that  you  quote  a  price  on  ten  million  pounds  candles, 
same  conditions  to  prevail  as  present  contract.  Expedite  reply  by 
wire." 

Mr.  Morton,  who  was  the  vice  president  of  the  claimant  company, 
came  to  Washington  in  response  to  tliis  telegram  and  stated  that  his 
company  was  reluctant  to  enter  into  an  additional  contract  with  the 
Government  as  all  of  its  ordinary  business  was  being  lost,  but  agreed 
to  continue  the  manufacture  of  candles  if  the  Goverimient  insisted. 
He  offered  to  manufacture  10,000,000  pounds  of  candles  at  a  price  of 
$0,164  per  pound  in  sizes  which  were  agreed  to  and  which  would 
enable  the  claimant  to  utilize  some  old  candle-making  machines,  and 
the  deliveries  were  to  begin  after  the  completion  of  contract  No. 
14353.  It  was  also  understood  that  the  proposed  contract  for  the 
additional  10,000,000  pounds  of  candles  should  contain  a  provision 
that  the  contract  should  be  subject  to  cancellation  at  any  time  by  giv- 
ing 15  days'  notice.  Lieut.  Waltke  submitted  Mr.  Morton's  offer  to 
Maj.  Swift  and  they  both  decided  that  it  was  satisfactor3^  On 
October  19,  1918,  Lieut.  Waltke  sent  a  telegram  to  Mr.  Morton  as 
follows : 

"  Your  offer  ten  million  pounds  candles  at  point  sixteen  four  per 
pound  f.  o.  b.  Whiting  accepted.  Depot  quartermaster  Chicago  will 
be  instructed  to  draw  up  contract  with  you." 

On  October  21,  1918,  Col.  J.  W.  Mcintosh  of  the  Quartermaster 
Corps,  who  was  in  charge  of  the  Subsistence  Division,  wrote  a  letter 
signed  by  Lieut.  G.  J.  Lace,  to  the  depot  quartermaster's  oflSce, 
Chicago,  as  follows : 

"  1.  You  are  instructed  to  contract  with  the  Standard  Oil  Com- 
pany of  Indiana,  Chicago,  Illinois,  for  10,000,000  pounds  candles  at 
$0,164  per  pound  f.  o.  b.  Whiting,  Indiana,  packed  40  pounds  net  in 
wooden  export  boxes,  strapped. 

"  2.  This  department  may  demand  either  issue  or  lantern  candles 
under  the  terms  of  this  contract  as  follows : 

2,5(X),000  lbs.  issue  candles  per  month,  known  as  6's-14  oz.,  8's-16 
oz.,  6's-16  oz.,  9's-16  oz.,  4's-16  oz.  450,000  lbs.  lantern  candles  per 
month,  2",  2^''  to  3"  long  by  li"  to  li"  in  diameter. 

"3.  All  candles  furnished  by  the  Standard  Oil  Co.  of  Indiana, 
Chicago,  Illinois,  are  to  contain  80%  wax  and  20%  stearic  acid. 
Wax  to  be  not  lower  than  120°  melting  point  (Saybolt  method). 
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"  4.  This  contract  is  to  commence  when  contract  No.  14353  is  com- 
pleted and  is  subject  to  cancellation  at  any  time  after  giving  the 
Standard  Oil  Company  of  Indiana,  Chicago,  Illinois,  fifteen  days' 
notice.  • 

"  5.  Authorization  for  this  purchase  is  given  you  under  Serial  No. 
Sub.  536-7. 

"6.  Please  acknowledge  receipt  of  these  instructions. 

"  By  authority  of  the  Acting  Quartermaster  General." 

6.  A  purchase  order  was  issued,  dated  October  30,  1918,  and  bear- 
ing the  nimiber  15060-G,  in  which  was  embodied  the  terms  of  the  pro- 
posed formal  contract  for  the  additional  10,000,000  pounds  of  candles. 

7.  Mr.  Morton  stated  to  Lieut.  Waltke  at  the  time  the  negotiations 
for  the  new  contract  were  going  on  that  it  was  necessary  for  him  to 
know  in  advance  that  the  contract  was  to  be  awarded  as  the  materials 
for  the  candles  must  be  purchased  immediately,  otherwise  the  claim- 
ants would  not  be  able  to  get  the  materials  in  time  to  perform  the 
contract.  Prices  of  many  of  them  would  be  increased  as  soon  as  it 
became  known  that  the  Standard  Oil  Company  had  an  additional 
contract  for  10,000,000  pounds  of  candles.    Lieut.  Waltke  testified: 

"  I  told  him  (Mr.  Morton)  that  he  should  go  ahead  with  the  pur- 
pose in  view  of  filling  this  contract  and  that  the  formal  contract 
would  come  through  in  a  very  short  time  from  the  Chicago  Supply 
Officer." 

The  claimant  in  reliance  on  the  statement  of  Lieut.  Waltke  and 
the  quoted  telegram  of  October  19,  1918,  immediately  caused  the 
purchase  of  large  quantities  of  material  for  the  manufacture  and 
shipping  of  the  additional  10,000,000  pounds  of  candles.  The  claim- 
ant bought  or  contracted  for  stearic  acid,  candle  wick,  candle  paper, 
candle  boxes,  strap  iron,  and  nails.  The  stearic  acid  had  to  be 
ordered  several  months  in  advance  from  a  number  of  different  con- 
cerns in  order  to  ensure  its  production  and  delivery.  The  candle 
wicks,  candle  boxes,  and  strap  iron  were  all  special  size  or  quality  to 
conform  to  Government  specifications  and  were  not  of  the  kind  that 
were  adaptable  to  ordinary  requirements. 

8.  A  formal  contract  was  prepared  by  the  depot  quartermaster 
at  Chicago  and  dated  October  30,  1918,  and  sent  on  or  about  that 
date  to  the  claimant  for  signature.  The  formal  contract  did  not 
correspond  to  the  oral  agreement  in  that  it  omitted  some  of  the 
sizes  of  candles  that  it  was  understood  the  claimant  should  manu- 
facture and  in  doing  so  utilize  some  of  the  old  machines  which  it 
had  on  hand.  The  contract  was  not  signed  by  the  claimant  and 
was  returned  to  the  depot  quartermaster  with  the  suggestion  that 
the  contract  be  amended  by  adding  the  additional  sizes  that  had 
been  agreed  on. 
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9.  Before  the  contract  was  changed  to  conform  to  the  oral  agree- 
ment the  armistice  intervened.  Col.  Mcintosh,  on  November  18, 
1918,  notified  the  Zone  supply  officer  in  Chicago  as  follows : 

"  1.  Beferring  to  letter  from  this  office  wherein  you  were  author- 
ized to  contract  with  the  Standard  Oil  Company  of  Indiana,  Chi- 
cago, Illinois,  for  10,000,000  pounds  candles  at  0.164^  per  pound 
f .  o.  b.  Whiting,  packed  40  pounds  net  in  export  boxes,  strapped. 

"2.  Since  conditions  have  changed  you  are  requested  to  cut  this 
contract  in  two — that  is,  terminating  one-half  of  it. 

"  3.  As  stated  in  paragraph  four  of  the  letter  dated  October  21st, 
the  whole  contract  can  be  canceled  after  giving  the  Standard  Oil 
Company  fifteen  days'  notice.  However,  it  is  not  deemed  advisable 
to  take  advantage  of  this  clause  at  this  time  inasmuch  as  this  office  is 
not  sure  whether  or  not  more  candles  will  be  needed  from  time  to 
time. 

"  4.  Please  advise  the  action  taken  in  this  matter. 

"  By  authority  of  the  Director  of  Purchase  and  Storage." 

The  proposed  contract  received  the  same  number  as  the  purchase 
order— No.  15060-G. 

10.  In  compliance  with  Col.  Mcintosh's  instructions  the  following 
letter  was  sent  to  the  Standard  Oil  Co.,  under  date  of  November  25, 
1918: 

November  25,  1918. 

From :  Zone  Supply  Officer,  Zone  7,  Chicago,  111.    (Grocery  Division, 

Purchase  Branch.) 
To :  Standard  Oil  Company,  910  S.  Michigan  Ave.,  Chicago.,  111. 
Subject:  Purchase  Order  15060-G. 

1.  Reference  Purchase  Order  No.  15060-G  calling  for  approxi- 
matelv  10,000,000  pounds  of  candles. 

2.  As  provided  in  this  contract,  it  is  the  desire  of  this  office  to 
cancel  5,000,000  pounds  of  these  candles.  This  cancellation  will  be 
effective  fifteen  days  from  the  date  of  this  letter,  at  which  time  the 
necessary  papers  will  be  forwarded  to  you. 

A.  D.  Kniskern, 
Brigadier  General^  Q,  M,  Corps^  Zone  Supply  Offtcer. 

By  E.  A.  Hey, 
Captain^  Quartermaster  Corps, 

11.  At  the  time  of  the  armistice,  Capt.  E.  A.  Hey  was  the  contract- 
ing officer  at  Chicago  and  had  charge  of  the  candle  contracts.  He 
testified  that  after  receiving  the  letter  of  November  13, 1918,  request- 
ing that  the  10,000,000-pound  contract  be  cut  in  two  he  thought  it 
would  be  simpler  to  draw  a  new  contract  for  5,000,000  pounds  rather 
than  have  the  old  contract  amended.  He  wrote  to  Washington  to 
that  effect  and  received  a  reply  dated  December  13, 1918,  to  the  effect 
that  it  would  not  be  necessary  to  execute  the  contract  with  the 
Standard  Oil  Co.  covering  the  additional  quantity  of  candles  for 
the  reason  that  they  already  had  sufficient  candles  at  the  seaport  or 
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en  route  to  take  care  of  their  requirements.  On  December  16,  1918, 
Gapt.  Hey  requested  the  Standard  Oil  Co.  to  suspend  further  pro- 
duction of  candles  and  this  request  was  agreed  to. 

DECISION. 

1.  The  Government  desired  the  claimant  to  enter  into  a  contract 
for  10,000,000  pounds  of  candles  that  would  be  additional  to  contract 
No.  14353  on  which  it  was  working,  and  in  the  early  part  of  October, 
1918,  requested  a  bid  from  the  claimant.  An  offer  was  made  by 
the  claimant  in  response  to  this  request  in  substantially  the  following 
terms : 

"  The  Standard  Oil  Company  will  make  10,000,000  pounds  of  can- 
dles at  a  price  of  $0,164  per  pound,  deliveries  to  begin  on  completion 
of  contract  No.  14353,  the  specifications  as  to  materials  and  packing 
to  be  substantially  the  same  as  contract  No.  14353.  Sizes  of  candles 
to  include  in  part  those  that  can  be  made  on  candle-making  ma- 
chines which  the  claimant  owns  and  'the  contract  to  be  subject 
to  cancellation  on  fifteen  days'  notice.' " 

2.  On  October  19,  1918,  the  United  States  sent  a  telegram  to  the 

claimant  as  follows : 

"  Your  offer  ten  million  pounds  candles  at  point  sixteen  four  per 
pound  f .  o.  b.  Whiting  accepted.  Depot  quartermaster  Chicago  will 
be  instructed  to  draw  up  contract  with  you." 

3.  An  informal  agreement  was  thus  entered  into,  an  offer  on  the 
part  of  the  claimant  being  followed  by  a  telegraphic  acceptance  of 
the  offer. 

4.  The  claimant  on  the  faith  of  the  agreement  thus  made  immedi 
ately  purchased  large  amounts  of  different  kinds  of  material  suitable 
for  the  performance  of  the  contract.  The  purchase  order  and 
formal  contract  that  were  prepared  did  not  conform  to  the  oral 
agreement  that  had  been  entered  into  and  no  formal  contract  havin;^ 
been  executed  by  the  parties  their  rights  and  obligations  depend 
upon  the  terms  of  the  informal  agreement. 

5.  On  November  13,  1918,  there  was  in  existence  an  informal 
agreement  which  by  its  terms  might  have  been  canceled  by  giving 
15  days'  notice  and  in  that  case  the  United  States  would  have  been 
under  no  obligations  to  the  Standard  Oil  Co.  On  that  date  Col. 
Mcintosh  notified  the  Zone  supply  officer  in  Chicago  that  this  con- 
tract should  be  cut  in  two,  "  that  is,  terminating  one-half  of  it."  Col. 
Mcintosh  stated  in  his  letter  that  he  was  not  sure  whether  or  not 
more  candles  would  be  needed.  On  November  25,  1918,  Gen.  Knis- 
kem  wrote  the  letter  quoted  in  paragraph  10  of  the  findings  of  fact, 
in  which  he  states — 

*'  As  provided  in  this  contract  it  is  the  desire  of  this  office  to  cancel 
6,000,000  pounds  of  these  candles.    This  cancellation  will  be  effective 
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fifteen  days  from  the  date  of  this  letter,  at  which  time  the  necessary 
papers  will  be  forwarded  to  you." 

6.  The  effect  of  this  letter  is  that  an  amendment  of  the  informal 
agreement  is  accomplished.  The  Government  having  the  right  to 
cancel  the  whole  of  the  contract  on  15  days'  notice,  determines  not 
to  exercise  this  right  as  to  the  whole  10,000,000  pounds,  but  only  in 
respect  to  5,000,0(K)  pounds  of  candles.  This  was  a  proper  exercise 
of  the  15  days'  cancellation  provision  and  is  binding  both  on  the 
■contractor  and  on  the  United  States.  The  result  is  an  amended 
agreement  for  5,000,000  pounds  of  candles,  subject  to  cancellation  on 
15  davs'  notice. 

7.  The  United  States  has  never  canceled  this  agreement  and  has 
Jiever  attempted  to  do  so.  It  has  been  suspended  at  the  request  of 
the  United  States,  made  on  or  about  December  16,  1918.  The  United 
4States  might  have  exercised  its  rights  on  December  16,  1918,'  to  can- 
cel this  contract  on  giving  15  days'  notice.  If  it  had  given  such  a 
notice,  the  Standard  Oil  Co.  might  have  manufactured  and  delivered 
candles  during  the  15  days  following  the  receipt  of  the  notice  of 
•cancellation.  The  claimant  should  be  given  relief  for  such  losses  as 
it  has  suffered  by  reason  of  the  purchase  by  it  of  that  amount  of 
candle  boxes,  candle  wick,  candle  paper,  and  strap  iron,  which  in 
the  ordinary  course  of  its  performance  of  a  5,000,000-pound  contract 
it  would  have  used  up  during  the  15  days  following  December  16, 
1918.  The  claimant  has  waived  its  rights  in  respect  to  any  losses  on 
stearic  acid  purchased  or  contracted  for  and  is  therefore  entitled  to 
no  relief  thereon. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage, 
and  Traffic  Division. 

Col.  Delafield,  Mr.  Patterson,  and  Mr.  Henry  concurring. 


March  20,  1920. 
Case  No.  1213. 

In  re  CLAIM.  OF  PERXIHS- CAMPBELL  CO. 

1.  ACCOKD  AND  SATISFACTION. — Claimant  had  a  contract  for  the  manu- 
facture of  36,000  sets  of  ambulance  harness;  16,000  were  cancelled,  by 
agreement  without  expense  to  the  Oovemment,  and  a  contract  for 
10,000  sets  of  cart  harness  substituted  therefor.  Both  contracts  were 
suspended  and  settlements  made.  This  constituted  a  complete  accord 
and  satisfaction,  and  claimant  is  not  entitled  to  reimbursement  for 
expenses  incurred  in  preparing  to  manufacture  the  15,000  sets  which 
were  cancelled. 

S.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $36,- 
902.60  alleged  losses  on  cancellation  of  harness  contract.  Held,  claim- 
ant not  entitled  to  recoTcr. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  No  petition 
has  been  filed  as  required  by  Purchase,  Storage,  and  Traffic  Division 
Supply  Circular  No.  17,  1919^  but  in  lieu  thereof  the  claimant, 
through  C.  O.  Gellhaus,  its  secretary,  on  June  30,  1919,  filed  an  affi- 
davit dated  June  27,  1919.    Total  claim  made  is  for  $36,962.60. 

2.  On  August  10,  1917,  the  Perkins-Campbell  Co.  entered  into  a 
proxy-signed  contract  to  supply  the  Quartermaster  Corps  with  35,000 
single  sets  of  ambulance  harness  between  the  dates  of  October  1, 1917, 
and  April  15, 1918. 

3.  On  April  15,  1918,  deliveries  had  not  been  completed,  and  in 
August,  1918,  negotiations  were  opened  with  a  view  to  cancelling  a 
portion  of  this  order. 

4.  On  September  27,  1918,  claimant  wrote  Capt.  Cochran,  of  the 
Quartermaster  Corps,  as  follows: 

In  accordance  with  our  understanding,  in  cancelling  ambulance 
harness,  of  which  we  have  32,000  yet  to  manufacture,  we  will  agree 
to  allow  15,000  sets  of  this  harness  to  be  cancelled  without  expense  to 
the  Government,  with  the  understanding  that  we  are  to  be  allotted 
10,000  dump-cart  harness,  Q.  M.  C,  at  $45.00  per  set. 
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5.  On  October  22, 1918,  Capt.  Cochran  wrote  claimant  the  follow- 
ing letter,  which  was  received  in  due  course : 

1.  This  is  to  inform  you  that  15,000  S.  S.  4-mule  ambulance  or 
wagon  harness  as  per  specification  J-124,  7,500  S.  S.  each  lead  and 
wheel  have  been  canceled  from  P.  O.  2788,  dated  Aug.  10, 1917,  which 
was  issued  to  you  for  35,000  S.  S.  of  above  harness. 

2.  In  lieu  of  this  cancellation,  award  has  been  made  you  for  10,000 
S.  S.  cart  harness,  at  $45.00  per  set,  under  contract  IJ--357-J.  This 
contract  is  now  in  process  of  preparation  and  will  go  forward  to  you 
for  signature  within  several  days. 

"  By  authority  of  the  Acting  Quartermaster  General." 

6.  To  cover  the  transactions  above  referred  to  a  contract  desig- 
nated as  No.  357-J,  and  dated  October  22,  1918,  was  drawn.  Sec- 
tion 8  of  schedule  A  provides  as  follows : 

"8.  Additional  consideration :  Mutual  cancellation  of  15,000  single 
sets  of  4-mule  ambulance  or  wagon  harness  (7,500  sets  each  lead  and 
wheel)  from  purchase  order  No.  2788  to  above  contractor,  dated 
August  10, 1917,  for  a  total  of  25,086  single  sets  4-mule  ambulance  or 
wagon  harness." 

This  contract  was  never  signed  nor  delivered,  but  both  parties 
acted  in  reliance  upon  the  agreement  of  October  22,  1918,  as  indi- 
cated by  the  fact  that  the  claimant  cut  leather  and  made  cait  harness, 
and  the  Quartermaster  Corps  in  letter  of  November  7, 1918,  requested 
claimant  to  buy  10,000  bits  to  be  used  in  connection  with  cart  harness. 
Accordingly,  on  November  11, 1918,  the  claimant  was  working  on  two 
contracts,  namely,  the  contract  of  August  10,  1917,  which  had  been 
reduced  from  35,000  sets  of  ambulance  harnesses  to  20,000  sets,  and 
on  informal  agreement  of  October  22,  1918,  for  10,000  sets  of  cart 
harness. 

7.  After  the  armistice  work  on  both  the  20,000  sets  of  ambulance 
harness  and  the  10,000  sets  of  cart  harness  was  suspended  and  claim- 
ant was  awarded  $80,385.15  under  PC  2623  as  compensation  for  the 
suspension  of  work  on  the  20,000  sets  of  ambulance  harness  and 
$71,705.76  under  PC  1387  as  compensation  for  the  suspension  of  work 
on  10,000  sets  of  cart  harness. 

8.  The  claim  before  this  board  is  not  an  appeal  from  either  of 

the  above  awards,  but  is  a  claim  in  addition  thereto,  and  is  described 

in  an  affidavit  (filed  in  lieu  of  a  petition  by  C.  O.  Gellhaus,  Secretary 

of  Perkins-Campbell  Co.),  as  follows: 

"  Said  claim  represents  the  actual  loss  to  said  contractor  by  reason 
of  the  cancellation  of  15,000  S.  S.  ambulance  harness,  as  per  specifi- 
cation J  124,  under  letter  Azel  F.  Cochran,  captain,  Quartermaster 
Corps,  October  22nd,  1918,  together  with  cancellation  of  10,000  S.  S. 
cart  harness,  pursuant  to  said  letter  October  22nd,  1918,  Azel  F. 
Cochran,  captain.  Quartermaster  Corps,  under  contract  L-357-J,  and 
the  loss  herein  set  forth  is  not  compensated  for  nor  claimed  by  con- 
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tractor's  claim  filed  on  the  27th  day  of  June,  1919,  under  P.  O.  2788, 
nor  is  the  same  compensated  for  nor  claimed  by  contractor's  claim 
Lr^57-J,  filed  on  the  22nd  day  of  May,  1919." 

DECISION. 

Under  agreement  of  August  10,  1917,  the  Government  was  under 
obligation  to  accept  and  pay  for  35,000  sets  of  ambulance  harness. 

Under  informal  agreement  of  October  22,  1918,  the  Government 
relieved  itself  of  the  obligation  to  accept  and  pay  for  15,000  sets  of 
the  ambulance  harness  above  referred  to  and  assumed  in  lieu  thereof 
the  obligation  to  accept  and  pay  for  10,000  sets  of  cart  harness. 
ITiis  alteration  was  accomplished  by  mutual  agreement  of  the  par- 
ties and  one  of  the  terms  of  the  agreement  was  that  the  cancellation 
of  the  15,000  sets  of  ambulance  harness  should  be  without  expense 
to  the  Government — accordingly  when  after  the  armistice*  it  be- 
came necessary  to  suspend  production,  the  Government  found  itself 
obligated  to  accept  and  pay  for  20,000  sets  of  ambulance  harness  and 
10,000  sets  of  cart  harness.  The  Government  thereupon  met  its  ob- 
ligation as  regards  the  20,000  sets  of  ambulance  harness  by  the  pay- 
ment of  $80,385.15  under  PC  2623  and  as  r^ards  the  10,000  sets 
of  cart  harness  by  payment  of  $71,705.76  under  PC  1387. 

The  Government  is  under  no  obligation  to  reimburse  the  claimant 
for  expenditures  made  and  material  bought  for  the  manufacture 
of  the  15,000  sets  of  ambulance  harness  which  were  eliminated  from 
the  contract  of  August  10,  1917,  by  the  agreement  of  October  22, 
1918.    Accordingly  this  claim  is  denied. 

Col.  Delafield  and  Mr.  Fowler  concun*ing. 


March  20,  1920. 
Case  No.  2298. 

In  re  CLAOK  07  THE  TTTBHER  COHSTRTTCTIOH  CO. 

1.  MATERIAL  FTTRHISHED  SUBCONTBACTOR— WHERE  EZPEHDABLE.— 
Where  the  claimant  while  performing  a  contract  to  do  certain  construc- 
tion work  for  the  Government  lets  a  portion  of  the  work  to  the  subcon- 
tractor, the  claimant  is  liable  to  the  Oovemment  for  materials  snch  at 
rope,  cable,  saws,  etc.,  which  it  famished  to  said  subcontractor  in  con- 
nection with  such  work  and  which  have  not  been  used  for  such  purpose 
or  which  were  not  expendable,  but  is  not  accountable  where  used  for  the 
purpose  and  which  was  expendable. 

H.  CLAIU  AND  DECISION. — This  claim  for  $6,343.69  arises  under  General 
Orders,  103,  and  presented  upon  the  theory  that  such  amount  was  wrong- 
fully deducted  from  claimant's  settlement  of  a  formal  contract  by  rea- 
son of  certain  material  not  accounted  for  by  claimant's  subcontractor. 
Held,  claimant  partially  entitled  to  relief  sought. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  Genreal  Orders,  No. 
103,  War  Department,  1918,  and  is  for  $6,343.69,  under  the  follow- 
ing circumstances: 

2.  The  claimant  entered  into  a  formal  contract,  dated  May  6, 1918, 
for  the  construction  of  the  Army  Supply  Base  at  South  Brooklyn, 
N.  Y. 

On  May  6,  1918,  it  entered  into  a  subcontract  with  Henry  Steers 

(Inc.)  for  the  construction  of  Piers  3  and  4  and  bulkheads.    The 

subcontract  was  approved  by  the  contracting  officer  on  the  same  day. 

The  claim  is  filed  by  the  prime  contractor  in  behalf  of  Henry 

Steers  (Inc.),  the  subcontractor. 

2.  The  construction  of  Piers  3  and  4  involved  the  expenditure  of 
over  $750,000.  The  contract  provided  for  the  payment  by  the  United 
States  to  the  contractor  of  the  cost  of  the  work  plus  a  fixed  fee, 
which,  in  the  case  of  Henry  Steers  (Inc.),  was  $80,000. 

3.  The  dispute  arises  over  the  withholding  from  the  contractor  of 
the  sum  of  $6,346.69  on  the  authority  of  the  Board  of  Eeview  of 
Property  Accountability,  which  held  that  Henry  Steers  (Inc.)  had 
received  various  articles  and  materials  which  had  not  been  accounted 
for. 

The  largest  items  in  question  were  in  respect  to  Manila  rope,  wire 
cable,  Dougal  chain,  and  saws. 
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The  testimony  in  behalf  of  the  Government  was  that  rope,  eable^ 
and  chain  were  "expendable"  if  they  were  consumed  during  per- 
formance of  the  contract. 

4.  The  contract  provides  that  (Ai-ticle  XIV)  if  disputes  arise  and 
if  the  contractor  shall  feel  aggrieved  by  the  decision  of  the  officer 
in  charge  of  construction  "it  shall  have  the  right  to  submit  the 
same  to  the  Secretary  of  War,  whose  decision  shall  be  final  and  bind- 
ing upon  both  parties  hereto." 

The  dispute  appears  to  have  been  submitted  to  this  Board  as  the 
agency  appointed  by  the  Secretary  of  War  to  determine  such  dis- 
putes as  arise  out  of  the  performance  of  formal  contracts. 

DECISION. 

1.  The  construction  of  Piers  3  and  4  continued  from  May,  1918, 
to  June,  1919.  It  was  a  difficult  undertaking,  involving  the  expendi- 
ture of  large  sums  of  money. 

2.  One  of  the  charges  against  Henry  Steers  (Inc.)  was  that  it  had 
carried  away  and  used  for  its  own  purposes  certain  articles  belonging 
to  the  Grovemment. 

3.  We  had  before  us  the  checkers  on  whose  affidavits  such  charges 
were  based. 

4.  Their  testimony  completely  failed  to  substantiate  any  charges 
of  misconduct  or  dishonesty  on  the  part  of  the  contractor.  On  the 
contrary,  they  testified  that  the  articles — all  of  small  account — 
which  the  contractor  had  taken  away  were  promptly  restored,  except 
a  rowboat.  It  was  established  by  other  evidence  that  two  rowboats 
were  returned  to  take  the  place  of  the  one  boat  that  was  missing. 

5.  Much  of  the  testimony  had  to  do  with  what  had  become  of  the 
rope,  cable,  and  chain  which  the  Government  paid  for,  which  was 
not  returned  by  the  contractor. 

6.  The  claim  of  the  Government  was  that  having  paid  for  large 
amounts  of  these  materials  the  contractors  should  return  them  or 
satisfactorily  explain  their  loss. 

7.  The  contractor  demonstrated  that  the  rope,  cable,  and  chain 
were  all  used  up  or  expended  in  the  construction  of  the  piers.  The 
wire  cable  was  partly  new  and  partly  old.  The  new  cable  was  used 
on  the  derricks  and  other  machines  until  it  was  no  longer  safe.  It 
was  then  cut  into  shorter  lengths  and  used  to  lash  piles  on  the 
catamarans,  etc.  It  has  no  salvage  value  and  was  lost  overboard 
in  the  course  of  construction. 

Similarly  the  rope  was  used  up  in  the  course  of  the  work.  Some  of 
the  worn  rope  was  used  to  cushion  the  heads  of  piles  and  soon  dis- 
appeared under  the  action  of  the  hammer  heads  of  the  pile  drivers. 
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The  chains  were  used  around  the  piles  and  were  constantly  break- 
ing and  falling  into  the  water. 

8.  We  are  satisfied  that  there  was  no  negligence  attributable  to 
this  contractor  which  warrants  the  Government  in  deducting  the 
cost  of  the  tools  which  were  lost  overboard  and  not  returned.  The 
evidence  is  convincing  that  the  percentage  of  lost  tools  was  no 
greater  than  might  be  expected  in  the  construction  of  piers  involving 
$750,000,  and  carried  on  in  deep  water  through  the  fall  and  winter 
months.  Men,  as  well  as  tools,  daily  fell  into  the  bay.  It  was  an 
unavoidable  incident  to  the  construction  of  piers  under  all  the  cir- 
cumstances. The  contract  reads :  "  The  subcontractor  shall  in  the 
*  shortest  possible  time '  furnish  the  labor,  materials,  tools,  etc." 
Speed  in  construction  was  imperative.  It  was  inevitable  to  this  kind 
of  contract  that  there  should  be  an  amount  of  wastage  that  at  first 
appears  excessive. 

9.  One  of  the  reasons  alleged  for  holding  this  contractor  liable  for 
unreturned  rope  was  that  a  neighboring  contractor  on  a  similar 
though  less  difficult  job  had  turned  in  six  or  seven  tons  of  used  rope. 
This  was  sold  by  the  salvage  officer  for  3  cents  a  pound  and  about 
$400  realized.  Henry  Steers  (Inc.)  have  been  charged  $4,720.92  for 
the  rope  which  it  has  not  turned  in.  The  evidence  was  that  Henry 
Steers  (Inc.)  bought  much  less  rope  than  its  neighbor,  and  that  the 
claimant  consumed  its  worn  rope  in  its  work  instead  of  turning  it  in. 

The  short  lengths  of  wire  cable,  especially  after  they  had  been  in 
the  salt  water  as  all  had  been,  had  substantially  no  salvage  value. 

The  loss  of  47  pike  poles  is  not  excessive.  They  slip  easily  from  a 
workman's  hands  and  are  not  usually  recoverable. 

The  loss  of  130  crosscut  saws  is  more  difficult  to  understand,  but 
they  had  to  be  left  in  exposed  places  on  the  piles  when  not  in  use 
and  were  continually  being  swept  overboard.  The  testimony  of  the 
contractor  is  that  it  is  not  unusual  for  even  as  large  a  number  of  saws 
as  130  to  be  lost  under  circumstances  similar  to  those  that  obtained 
in  this  case.  We  do  not  find  evidence  enough  to  warrant  charg- 
ing the  contractor  with  the  loss  of  these  saws. 

10.  The  contractor  should  be  charged  with  one  base  pile  stand 
valued  at  $95,  one  loose-leaf  binder  at  $4.20,  five  steel  striking  plates 
at  $95,  two  launching  frames  at  $50,  a  total  of  $244.20. 

11.  The  amount  withheld  is  $6,343.69.  The  contractor  should  be 
paid  that  amount  less  $244.20. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  War  Department,  for 
appropriate  action. 

Col.  Delafield  and  Lieut.  Tanner  concurring. 


March  20,  1920. 
Case  No.  1764. 

hi  re  CLAIK  OF  J.  &  F.  OOLDSTONE  &  CO. 

1.  WAIYEK  OF  DELAYS. — A  contract  provided  that  the  Government  would 

furnish  the  material,  and  the  contractor  was  to  make  stated  deliveries 
at  specified  times.  Where  the  Government  was  so  delinquent  in  the 
delivery  of  material,  that  It  was  Impossible  for  the  contractor  to  per- 
form, the  delay  of  the  Government  may  be  waived  by  the  conduct  of  the 
contractor. 

2.  SAKE. — So  where  the  contractor  continually  requested  delivery  of  mate- 

rial; accepted  same  although  delivery  was  delinquent;  completely  per- 
formed the  contract  and  was  paid  In  full;  accepted  another  like  con- 
tract and  a  similar  one;  and  during  a  period  of  several  months  made  no 
complaint  nor  did  It  request  reimbursement  for  alleged  losses  sus- 
tained because  of  delay  on  the  part  of  the  Government,  such  conduct  was 
Inconsistent  with  the  claim  asserted  herein,  and  claimant  must  be 
deemed  to  have  waived  such  claim,  if  any. 

3.  CLAIM  AHD  DECISION.— Claim  under  the  act  of  March  8,  1919,  for  $5,417 

alleged  loss  caused  by  delay  In  Government  delivering  material.  Held, 
claimant  not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  &  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $5,417,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  proxy  signed  contract  under  the  following  cir- 
cumstances : 

2.  Claimant  is  a  partnership  doing  business  in  the  city  of  New 
York,  N.  Y.,  and  it  entered  into  a  contract  with  the  United  States, 
No.  1583,  N.  M.  C,  dated  April  2,  1918,  for  the  manufacture  of 
approximately  160,000  bed  sacks  at  12  cents  each,  amounting  to 
$19,200,  to  be  delivered  80,000  during  April,  1918,  and  80,000  during 
May,  1918,  in  equal  weekly  shipments.  ,  The  Government  agreed  to 
furnish  all  materials  except  the  thread,  the  materials  so  furnished 
by  the  United  States  to  be  taken  by  the  contractor  from  the  Supply 
Control  Depot,  151  Fifth  Avenue,  New  York,  N.  Y. 
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3.  The  first  delivery  of  bed  sacks  on  this  contract  was  made  April 
26,  1918,  and  the  final  delivery  was  made  August  15,  1918.  Pay- 
ments were  made  from  time  to  time  as  provided  for  in  the  contract, 
and  final  payment  was  made  in  September,  1918,  for  all  bed  sacks 
delivered.  This  claim  is  for  damages  alleged  to  have  resulted  from 
the  failure  of  the  United  States  to  furnish  cotton  drilling  of  sufficient 
quantity  to  manufacture  the  bed  sacks  so  that  deliveries  could  be 
made  at  the  times  called  for  bv  the  terms  of  the  contract.  The 
amount  claimed  is  for  overhead  expenses  consisting  of  expenditures 
made  for  insurance,  bonding,  salaries,  rent,  stationery,  etc.,  for  a 
period  of  approximately  nine  weeks,  which  is  the  time  between  the 
date  when  final  delivery  was  to  have  been  made  under  the  terms  of 
the  contract.  May  31,  1918,  and  the  date  when  final  delivery  was 
actually  made,  August  15, 1918. 

4.  The  contract  called  for  deliveries  at  the  rate  of  approximately 
20,000  bed  sacks  per  week,  which  would  require  approximately 
96,000  yards  of  cotton  drilling.  The  first  request  by  the  claimant 
for  cotton  drilling  was  on  or  about  April  4,  1918,  for  100,000  yards^ 
and  on  that  date  only  7,082  yards  were  furnished  by  the  Government. 
The  contract  called  for  80,000  bed  sacks  to  be  delivered  during  the 
month  of  April,  which  would  require  approximately  384,000  yards  of 
cotton  drilling,  and  during  the  month  of  April  the  Government  fur- 
nished only  75,271  yards,  which  was  sufficient  to  manufacture  ap* 
proximately  15,412  bed  sacks.  Claimant,  by  visits  to  officers  of  the 
Government  and  by  letter,  continued  during  all  the  time  the  claimant 
was  engaged  in  the  manufacture  of  these  bed  sacks  to  request  the 
Government  to  supply  it  with  material.  The  Government  furnished 
the  claimant  company  material  from  time  to  time  as  the  material 
was  received  in  the  warehouse  at  New  York,  and  on  August  7,  1918, 
the  Government  supplied  enough  material  to  complete  this  contract. 
The  contract  price  amounted  to  $19,200  and  the  amount  requested  in 
this  claim  is  $5,217,  or  28  per  cent  of  the  contract  price.  During  one 
of  the  interviews  between  claimant  and  an  officer  of  the  Government, 
the  claimant  complained  that  it  was  losing  its  organization,  due  to 
the  Government  delay.  The  Government,  in  order  to  help  claimant, 
awarded  a  contract  for  16,500  aprons. 

DECISION. 

1.  Claimant  upon  receipt  of  its  contract  with  the  Government,  on 
or  about  April  4,  1918,  immediately  made  a  request  for  100,000 
yards  of  cotton  drilling,  the  amount  needed  to  manufacture  the 
number  of  bed  sacks  to  be  supplied  in  one  week.  The  Government 
did  not  have  sufficient  drilling  in  its  warehouse  at  this  time,  and  it 
therefore  supplied  all  it  had  on  hand,  amounting  to  7,082  yards. 
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Claimant  continued  to  call  almost  daily  for  drilling  which  was  sup- 
plied from  time  to  time  as  it  was  received  in  the  warehouse  by  the 
Government.  This  condition  existed  during  the  whole  time  that 
claimant  manufactured  bed  sacks,  and  enough  drilling  was  not  fur- 
nished claimant  to  complete  its  contract  until  August  7, 1918.  Claim- 
ant did  not  at  any  of  its  visits  nor  in  any  of  its  written  requests  or 
requirements  complain  that  it  was  suffering  a  loss  by  the  failure  of 
the  Government  to  supply  the  cotton  drilling  and  that  it  intended 
to  ask  for  reimbursement.  On  the  other  hand,  it  entered  into  an- 
other contract,  dated  July  3,  1918,  for  the  manufacture  of  280,000 
more  bed  sacks,  to  be  delivered  at  the  rate  of  20,000  per  week.  As 
the  bed  sacks  were  delivered,  payments  were  made  for  the  same,  final 
payment  being  made  in  September,  1918,  and  claimant  when  it 
presented  vouchers  and  received  payment  did  not  make  any  com- 
plaint nor  did  it  request  reimbursement  for  the  losses  sustained  by  it 
through  the  delay  on  the  part  of  the  Government. 

2.  Claimant  entered  into  this  contract  knowing  that  much  delay. 
and  confusion  existed  as  an  incident  of  war.  When  the  Government 
failed  to  deliver  enough  cotton  drilling  to  enable  claimant  to  per- 
form the  contract  in  accordance  with  its  torms,  claimant  might  have 
taken  the  position  that  the  contract  was  broken  by  the  Government 
and  refused  to  continue,  but  it  is  clear  on  all  evidence  that  the  claim- 
ant did  not  treat  the  Government's  delay  either  as  a  breach  going  to 
the  essence  or  as  a  breach  on  which  the'  claimant  intended  later  to 
rely  as  a  ground  for  the  payment  of  damages.  The  conduct  of  the 
claimant  is  inconsistent  with  an  intention  on  its  part  to  attempt  to 
collect  from  the  Government  any  amounts  in  addition  to  the  contract 
price.  It  did  not  notify  the  Government  at  the  time  the  delays  in 
furnishing  material  occurred  that  it  had  suffered  losses  for  which  it 
would  expect  reimbursement.  It  received  the  contract  price  for  the 
bed  sacks  without  stating  orally  or  in  writing  that  the  Government 
owed  it  for  its  losses  in  addition  to  the  contract  price.  Its  present 
claim  for  damages  appears  to  be  an  afterthought.  The  loss  wliich 
the  claimant  suffered  by  Government  delay  was  one  that  was  not 
uncommon  in  1918  and  the  instances  in  \vhich  relief  should  be  given 
for  incidental  losses  of  the  sort  illustrated  by  the  instant  claim  are 
very  rare.  Certainly  for  the  losses  suffered  by  this  claimant  we  are 
not  warranted  in  granting  relief. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  any  relief. 
Col.  Delafield  and  Lieut.  Tanner  concurring. 
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March  22, 1920. 
Case  No.  2387. 

In  re  CLAIK  OF  TOLEDO  SEED  ft  OIL  CO. 

1.  IHTEREST— AHENDMEKT  OF  FORXAL  CONTRACT— CONSIDEBATIOK.— 
Where  a  formal  contract  has  heen  executed  for  the  sale  of  beans  to  the 
Goyemment  at  a  fixed  price,  and  thereafter  the  G-oyrenment  agrees  with 
the  contractor  that  it  will  pay  any  loss  that  the  contractor  may  incar 
hy  reason  of  interest  charges  accruing  in  the  transaction  on  account  of 
paying  sight  drafts  drawn  on  claimant  by  sellers  of  the  beans  to  claim- 
ant, before  the  deliyery  of  the  beans  to  claimant,  and  there  is  no  addi- 
tional consideration  moying  to  the  Goyernment  for  such  agrreement, 
such  agreement  is  yoid  and  of  no  effect. 
I  2.  CLAIM  AND  DECISION.— Claim  for  |1,895.48.  Appeal  from  Air  Serrice 
Claims  Board  disallowing  claim  for  interest  on  amount  paid  on  sight 
drafts  for  the  purchase  price  of  beans  prior  to  arriyal  of  the  beans. 
Held,  claimant  not  entitled  to  recoyer. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

This  is  an  appeal  from  the  Air  Service  Claims  Board  upon  the  dis- 
allowance of  certain  items  of  interest  charge  incurred  and  paid  by 
the  petitioner.    The  facts  of  the  case  are  as  follows : 

1.  Under  date  of  November  4,  1918,  petitioner,  the  Toledo  Seed  & 
Oil  Co.,  entered  into  a  validly  executed  contract,  No.  3255,  with  the 
Government  of  the  United  States  (F.  D.  Schnacke,  A.  S.  A.  P.,  con- 
tracting officer),  with  accompanying  order  No.  810056  dated  October 
30, 1918,  by  which  the  petitioner  agreed  to  furnish  and  deliver — 

"  100  tons  minimum  to  1,000  tons  maximum  good  quality,  whole, 
mature  castor  beans,  to  be  sound  and  in  good  condition,  properly 
harvested  and  hulled.  *  *  *  Price  to  be  $0,098  per  pound,  net 
landed  weight  ex  dock  United  States  port,  price  to  include  war  insur- 
ance and  import  duty,  beans  to  be  packed  in  suitable  bags,  cost  value 
of  which  is  included  in  this  price. 

"  Beans  to  originate  from  port  of  shipment  other  than  Haiti  or 
Santo  Domingo." 

2.  Under  date  of  November  11,  petitioner  wrote  the  Bureau  of  Air- 
craft Production,  attention  O.  R.  Ewing,  as  follows : 

"  This  will  acknowledge  your  letter  of  the  8th,  with  reference  to 
protecting  us  on  any  losses  due  to  defective  beans  which  might  be 
delivered  on  contracts  which  we  are  making  for  you,  and  also  for  any 
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interest  charges  which  we  might  be  compelled  to  pay  by  taking  up 
shipping  docmnents  before  the  arrival  of  the  beans  and  their  accept- 
ance by  you. 

"The  above  is  our  understanding  of  your  letter  giving  us  the 
necessary  protection  and  we  wiU  be  pleased  to  have  you  confirm  the 
same. 

'*  You  understand  that  we  might  make  purchases  sight  draft 
against  documents  and  if  the  shipments  come  from  the  Orient,  the 
documents,  judging  from  past  experiences,  might  arrive,  say,  30 
days  before  the  beans,  and  it  would  be  necessary  to  take  up  these 
documents  and  hold  them  until  the  arrival^of  the  shipment,  and  there 
would,  of  course,  be  an  interest  charge  accordingly." 

3.  Under  date  of  November  21, 1918,  Capt.  O.  R.  Ewing,  A.  S.  A.  P., 
of  the  Office  of  the  Director  of  Aircraft  Production  wrote  petitioner 
as  follows : 

"  1.  Reference  is  made  to  order  No.  810056  placed  with  you  October 
30, 1918,  for  castor  beans,  and  to  amendment  under  date  of  November 
9, 1918. 

"  2.  In  accordance  with  your  letter  of  November  11,  1918,  you  are 
advised  that  aforesaid  order  is  amended  to  include  the  following 
paragraph : 

" 'It  is  understood  that  in  purchasing  these  beans  you  may  have 
to  issue  letters  of  credit  or  pay  sight  drafts  with  bills  of  lading  at- 
tached prior  to  receipt  and  inspection  of  the  beans.  In  ca3e  yon 
should  incur  any  loss  wliich  you  can  not  recover  from  vendors  be- 
cause beans  so  purchased  are  defective  in  quality  or  short  weight,  or 
a  loss  by  reason  of  interest  charges  accruing  on  these  transactions,  the 
Government  will  protect  you  from  such  losses.'  " 

4.  It  appears  that  petitioner  secured  tlie  beans  which  it  was  to  fur- 
nish the  Government  from  foreign  ports.  The  bills  of  lading  with 
draft  attached,  were  immediately  forwarded  by  the  shipper  and  these 
drafts  were  taken  up  by  the  petitioner  and  some  considerable  time 
elapsed  between  the  time  these  drafts  were  taken  up  and  the  beans 
were,  received  and  delivered  to  the  (Jovernment  and  payment  for  the 
beans  made  by  the  Government.  It  is  during  this  interval  of  time, 
about  60  days,  when  petitioner's  money  was  employed  that  the  inter- 
est accrued  upon  the  same.  The  items  of  such  interest  charges  ag- 
gregate the  sum  of  $1,395.42. 

DECISION. 

1.  Tliis  Board  can  perceive  no  theory  upon  which  the  Secretary  of 
War  is  empowered  to  grant  relief  in  this  case. 

2.  No  relief  can  be  granted  under  the  act  of  March  2,  1919,  upon 
the  letter  from  the  Bureau  of  Aircraft  Production  to  petitioner  of 
November  21,  1918,  even  if  we  assume  that  that  letter  embraced  a 
proper  subject  for  the  modification  of  the  prior  written  agreement 
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of  November  4,  or  even  if  we  assume  that  the  letter  was  in  itself 
an  independent  agreement,  because  it  was  informal  and  was  after 
November  11,  1918.  Nor  can  relief  be  granted  under  the  act  of 
March  !2, 1919,  upon  the  theory  that  the  payment  of  the  interest  con- 
ferred a  benefit  upon  the  Government  from  which  an  implied  agree- 
ment arose  to  make  payment  therefor,  because  such  -an  implied 
agreement  arose  only  upon  the  payment  of  the  interest  and  that  pay- 
ment was  made  after  November  11,  1918. 

3.  It  remains  then  to  be  considered  whether  the  Secretary  of  War 
may  recommend  the  payment  of  the  claim  to  the  Treasury  Depart- 
ment upon  the  theory  that  services  have  actually  been  received  by 
the  United  States  at  its  request  and  for  its  sole  benefit  for  which 
payment  should  be  made  upon  the  basis  of  quantum  meruit.  Where 
services  have  been  rendered,  or  goods  have  been  delivered,  to  the 
United  States,  under  such  circumstances  as  to  create  an  implied 
agreement  to  make  payment  therefor,  it  has  long  been  the  practice 
of  the  Secretary  of  War  to  make  recommendation  to  the  Treasury 
Department  that  such  services  or  goods  be  paid  for  upon  the  basis 
of  quantum  meruit  or  quantum  valebat.  Such  payments  have  long 
been  recognized  by  the  Courts  upon  the  theory  that  the  Government 
should  pay  a  fair  value  for  goods  and  services  rendered  to  it  at  its 
request  and  for  its  benefit.  But  it  is  perfectly  apparant  that  where 
services  have  been  rendered  to  the  Government  by  one  who  was  under 
a  legal  obligation  to  render  such  services  under  a  contract  which,  ia 
legal  contemplation,  gave  adequate  compensation  for  those  services^ 
it  will  not  be  within  the  functions  of  the  Secretary  of  War  to  recom- 
mend that  other  and  additional  compensation  be  given  for  such  serv- 
ices. The  question  here,  then,  is.  Was  the  petitioner  under  legal  ob- 
ligation to  pay  the  interest  charges  for  which  claim  is  made  in  this 
case.    It  is  the  opinion  of  this  Board  that  it  was. 

The  obligations  upon  the  parties  created  by  the  agreement  of 
•  Novemlwr  4  are  very  simple  and  are  unambiguous.  The  petitioner 
explicitly  undertook  to  deliver  castor  beans  at  a  certain  place  at  a 
certain  time  for  a  stated  price.  The  only  monetary  obligation  of  the 
(Tovernment  under  this  contract  was  to  pay  the  price  for  the  beans 
mentioned  in  the  contract.  It  was  the  plain  duty  of  petitioner  to 
have  the  beans  at  the  time  and  place  mentioned  and,  of  course,  to  do 
all  things  and  make  all  necessary  and  incidental  expenses  occasioned 
in  so  doing.  For  the  Government,  then,  to  undertake  to  reimburse 
the  petitioner  for  some  expense  which  petitioner  was  under  legal 
obligation  to  incur  in  order  to  fulfill  its  contract  with  the  Govern- 
ment would  be  for  the  Government  to  do  something  which  the  peti- 
tioner was  already  under  legal  obligation  to  do.  It  is  well  settled^ 
and  has  been  many  times  held,  that  the  Secretary  of  War  is  without 
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power  to  amend  an  existing  and  outstanding  valid  agreement  unless 
such  amendment  or  modification  is  in  the  interest  of  the  United 
States,  or,  in  other  words,  unless  such  amendment  or  modification 
is  supported  by  a  new  consideration.  The  letter  of  November  21, 
attempting  to  modify  the  agreement  of  November  4,  placed  simply 
an  additional  burden  upon  the  Government  in  return  for  no  addi- 
tional obligation  upon  the  part  of  petitioner,  so  that  this  attempt  at 
amendment  was  beyond  the  power  of  the  Secretary  of  War,  or  of 
any  agent  of  the  Secretary  of  War,  because  it  ,was  without  con- 
sideration and  must  be  held  to  be  void,  null,  and  of  no  effect.  {Haw- 
kins V.  U.  jS,^  96  U.  S.  689 ;  U,  S.  v.  Corliss  Steam  Engine  Co,,  91 
U.  S.  321.) 

It  is  said  that  petitioner  entered  into  this  contract  not  for  profit, 
and  that  it  made  no  profit,  but  that  it  was  actuated  solely  by  patriotic 
motives.  If  this  is  so,  it  is  to  be  regretted  that  there  is  no  legal 
method  by  which  reimbursement  may  be  made  for  the  interest  charges 
expended.  This  Board,  exercising  the  jurisdiction  and  powers  of 
the  Secretary  of  War,  can  not  undertake  to  make  the  law;  it  can 
endeavor  only  to  apply  it  as  it  is  found.  Nor,  under  well-settled 
principles,  can  this  Board  undertake  to  find  a  new  contract,  or  the 
modific  ation  of  a  prior  existing  valid  contract  that  is  not  based  upon 
a  valid  consideration.  The  contract  of  November  4  fixes  the  obliga- 
tions o:f  both  parties,  and  imposed  upon  the  petitioner  the  making 
of  the  necessary,  or,  at  least,  the  incidental,  expenses  incurred  in  the 
payment  of  interest  upon  the  drafts,  and  any  attempt  at  agreement  by 
which  such  an  obligation  was  assumed  by  the  United  States  would 
be  beyond  the  powers  of  the  Secretary  of  War. 

4.  For  these  reasons  all  relief  asked  for  in  this  case  must  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board  and  a  copy 
of  this  decision  furnished  the  Claims  Board,  Air  Servicei  for  its  infor- 
mation. 

CoL  Delafield  and  Maj.  Farr  concurring. 


March  22,  1920. 
Case  No.  1970. 

In  re  CLAIM  OF  GAS  OH.  CHEMICAL  CO. 

1.  PLANT  AND  EaUIPMENT— AMORTIZATION— -DEFAULT  IK  BELIVEB- 
lES. — Where  a  manufacturer  of  toluol  has  a  formal  contract  with  the 
G-0¥emment  for  a  portion  of  its  product,  and  thereafter  a  compulsory 
order  is  issued  for  its  entire  product,  except  such  as  had  theretofore 
heen  contracted  for  by  the  G-oyernment,  and  claimant  deliyers  no 
toluol  under  the  compulsory  order  and  but  a  small  percentage  of  that 
which  it  had  agreed  to  deliver  under  its  formal  contract,  claimant  is 
not  entitled  to  reimbursement  for  the  cost  of  its  plant  and  special 
equipment  on  account  of  the  compulsory  order,  nor  on  account  of  its 
formal  contract,  since  there  is  no  eyidence  which  excuses  its  failure  to 
make  delivery  under  its  formal  contract. 

8.  FORMAL  CONTRACT— SETTLEMENT  PROVISIONS.— Where  a  formal  con- 
tract provides  that  it  may  be  terminated  when,  in  the  opinion  of  the 
Chief  of  Ordnance,  the  further  need  for  the  product  has  ceased  to  exist, 
and  the  contract  also  provides  a  method  of  adjustment  in  case  the  con- 
tract is  terminated,  either  for  the  reasons  above  stated  or  because  of 
its  breach  by  the  contractor,  under  such  circumstances  the  method  of 
adjustment  provided  in  the  contract  should  control. 

3.  RECOMMENDATION  FOR  TERMINATION  OF  CONTRACT  UNDER  ITS  PBO- 

VISIONS. — Where  the  record  dearly  establishes  a  breach,  which  author- 
izes the  Chief  of  Ordnance  under  it%  terms  to  terminate  the  contract, 
but  the  record  is  silent  as  to  any  action  taken  by  him,  this  Board  will 
recommend  that  because  of  such  breach  the  contract  be  cancelled  under 
its  terms  by  the  Chief  of  Ordnance. 

4.  CLAIM  AND  DECmON.— Claim  under  General  Order  103  for  140,256.76  for 

special  facilities  and  plant  amortization  under  a  formal  contract  and  a 
compulsory  order  for  the  manufacture  of  toluol.    Held,  Relief  denied. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS   or   FACT. 

The  Board  finds  the  following  to  be  tlie  facts : 

1.  This  claim  was  originally  filed  with  the  Chicago  District  Claims 
Board,  Ordnance  Department.  That  board,  under  date  of  June  28, 
1919,  recommended  to  the  Claims  Board,  Ordnance  Department, 
that  an  award  be  made  to  claimant  in  the  amount  of  $40,256.76. 
and  forwarded  the  claim  to  such  board.  The  Claims  Board,  Ord- 
nance Department,  on  September  5,  1919,  transmitted  the  claim  to 
the  War  Department  Board  of  Appraisers  in  compliance  with  the 
Claims  Board  Circular  No.  51,  which  directs  that  claims  arising 
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from  compulsory  orders  be  forwarded  to  such  Board.  The  War  De- 
pai-tment  Board  of  Appraisers,  under  date  of  September  10,  1919, 
transmitted  this  chxim,  which  it  denominated  a  claim  for  toluol  pro- 
duced under  Army  Compulsory  Order  No.  360  B/C,  to  this  Board 
under  memorandum  from  the  Assistant  Director  of  Purchase,  Stor- 
age and  Traffic,  dated  April  18,  1919. 

2.  Under  date  of  February  19,  1918,  the  Secretary  of  War  issued 
to  this  claimant,  under  section  120  of  the  national-defense  act,  Com- 
pulsory Order  No.  500,  which  commandeered  claimant's  entire  pro- 
duction of  toluol  from  the  date  thereof  until  June  30,  1918. 

3.  Thereafter  and  prior  to  July  1,  1918,  the  claimant  manufac- 
tured and  delivered  under  such  compulsory  order,  to  firms  and  cor- 
porations designated  by  the  Government,  approximately  20,000  gal- 
lons of  toluol,  for  which  payment  in  full  has  been  made,  and  claim- 
ant is  satisfied  therewith. 

4.  Under  date  of  May  14,  1918,  claimant  entered  into  formal  con- 
tract, No.  P-7924-895  E,  with  the  Ordnance  Department  which  con- 
tract in  substance  provides  for  the  manufacture  and  delivery  by  the 
claimant  to  the  Ordnance  Department  of  100,000  gallons  of  toluol 
at  $1.50  per  gallon,  deliveries  to  begin  as  soon  as  practicable,  and 
not  later  than  July  1,  1918,  and  to  be  at  the  rate  of  not  less  than 
10,0(X)  gallons  per  month.  This  contract  further  provides  in  sub- 
stance that  the  Chief  of  Ordnance  has  the  right,  upon  notice  before 
completion  of  deliveries,  to  require  the  contractor  to  furnish  50,000 
additional  gallons,  and  the  continuing  right  upon  similar  notice  to 
require  successive  additional  amounts  of  50,000  gallons  until  the 
termination  of  the  war.  The  contract  further  provides  "  Time  is 
of  the  essence  of  this  contract."  It  is  noted  that  there  are  two  sets 
of  the  formal  contract  of  May  14  in  existence.  Tlie  first  set  is  type- 
written and  is  signed  personally  by  Col.  Samuel  McEoberts  as  con- 
tracting officer,  and  the  second  set  is  printed  and  is  signed  personally 
by  Lieut.  Col.  R.  P.  Lamont  as  contracting  officer  and  not  as  proxy. 
The  two  setp  are  textually  the  same  in  all  material  respects. 

5.  Under  date  of  June  20,  1918,  the  Director  of  Purchase,  Storage 
and  Traffic  issued  to  claimant  under  section  120  of  the  national- 
defense  act,  Compulsory  Order  No.  360  B/C,  Ordnance  No.  514, 
which  is  quoted  in  full  in  the  opinion  of  tliis  Board  in  the  case  of 
Pittsburgh  By-Products  Coke  Co.  (1  these  decisions,  p.  758).  This 
order,  by  its  terms,  commandeers  claimant's  entire  output  of  toluol 
between  July  1  and  Deceml)er  31,  1918,  but  expects  prior  contracts 
of  the  War  Department  from  the  operation  of  such  order.  It  is 
noted  that  this  order  and  also  order  No.  500  were  addressed  to  "  Gas 
Oil  Company,"  but  satisfactory  evidence  was  adduced  at  the  hearing 
that  these  orders  were  intended  for  this  claimant  and  were  served 
upon  and  acknowledged  by  it. 
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6.  This  claim  is  made  for  special  facilities  and  plant  amortization, 
and  is  based  on  both  the  formal  contract  of  May  14,  and  the  Com- 
pulsory Order  No.  360. 

7.  When  claimant's  plant  was  ready  for  full  capacity  production 
on  or  about  July  1,  1918,  its  total  possible  capacity  with  everything 
running  smoothly  and  efficiently  was  approximately  400  gallons  of 
toluol  per  day  of  24  hours,  or  about  12,000  gallons  per  month.  Thus, 
inasmuch  as  the  contract  of  May  14  provided  for  delivery  at  the 
rate  of  not  less  than  10,000  gallons  per  month,  and  provided  for  con- 
tinuing renewals  and  that  time  was  of  the  essence,  it  appears  that  the 
contract  provided  in  effect  for  claimant's  entire  capacity;  and  that 
there  was  no  balance  of  excess  production  on  which  Order  No.  360 
could  operate. 

8.  Compulsory  Order  No.  360  was  terminated  by  telegram  to  claim- 
ant under  date  of  November  23,  1918.  Claimant  introduced  no  evi- 
dence as  to  any  termination,  suspension,  or  cancellation  of  the  con- 
tract of  May  14,  in  pursuance  of  the  terms  thereof,  or  otherwise,  nor 
was  there  any  evidence  on  this  point  in  the  Government's  file. 

9.  Claimant  made  only  one  shipment,  consisting  of  2,394  gallons  of 
toluol  under  the  contract  of  May  14,  shipped  in  August,  1918,  and  it 
was  paid  therefor  at  the  contract  price.  This  was  the  only  toluol 
delivered  under  tlie  contract  and  there  was  no  production  or  de- 
livery under  Compulsory  Order  No.  360.  The  claimant  offers  the 
following  explanation  as  to  why  so  little  toluol  was  delivered:  That 
it  had  contracted  to  purchase  from  the  Minneapolis  Gas  Light  Co. 
light  oils  containing, about  17  per  cent  of  toluol;  that  it  was  neces- 
sary to  get  it  out  before  the  weather  got  warm ;  that  in  the  spring 
(about  April,  1918)  it  was  difficult  to  get  tank  cars,  so  it  arranged 
with  the  Northwestern  Blau  Gas  Light  Co.,  of  St.  Paul,  to  make  one 
distillation  of  this  light  oil,  thus  reducing  the  bulk  and  the  necessary 
shipping  space  by  over  one-half;  that  it  finally  got  this  oil  to  its 
plant  at  West  Hammond,  Ind.,  and  it  completely  filled  all  of  its  own 
storage  capacity  as  well  as  what  it  could  rent  in  the  neighborhood; 
that  for  some  reason  or  other  a  large  quantity  of  the  toluol  content 
had  disappeared  during  the  interval  from  before  the  Blau  distilla- 
tion to  the  time  it  reached  its  plant,  and  that  for  that  reason  it  wasted 
a  great  deal  of  time  processing  this  oil ;  that  in  the  meantime  it  could 
do  nothing  because  it  had  so  much  of  this  oil  in  its  own  tanks ;  that 
as  soon  as  it  got  a  little  settled  it  sought  to  get  a  higher  grade  mate- 
rial, but  was  unable  to  do  so,  even  though  the  Government  gave  it  a 
list  of  the  sources  of  supply,  all  of  which  it  tried.  On  this  point  the 
claimant's  witness  testified  (p.  63-4)  : 

"  Mr.  Makcum.  What  reason  did  these  gas  companies  near  your 
plant  assign  for  not  being  able  to  furnish  you  with  raw  materials  f 
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"  Mr.  Pratt.  I  do  not  recall  exactly  what  might  have  transpired, 
but  the  individual  or  the  concern  that  would  pay  the  most  for  the 
product  was  the  one  that  got  it.  If  any  concern,  any  gas  company, 
had  any  of  this  product  to  sell,  we  usually  would  offer  them  a  price 
as  high  as  we  could  afford  to  give,  but  as  a  general  thing,  some 
other  fellow  got  it." 

10.  It  is  noted  that  this  claimant  has  been  advanced  $30,000  by 
the  War  Credits  Board  in  pursuance  to  Article  VIII  of  the  contract. 

DECISION. 

1.  THe  first  question  to  be  decided  is  as  to  claimant's  rights  under 
Compulsory  Order  No.  360  B/C,  Ordnance  No.  514.  It  seems  clear 
that,  inasmuch  as  the  contract  of  May  14  provided,  in  effect,  for  the 
claimant's  entire  capacity,  there  was  no  production  of  toluol  by 
claimant  which  could  have  been  taken  by  the  Government  under 
this  Compulsory  Order,  and  that  the  claimant  has  no  loss  for  plant 
amortization  or  special  facilities  for  which  the  Government  is  liable 
to  it  under  that  Compulsory  Order.  We  therefore  hold  that  the 
claimant  is  entitled  to  no  reimbursement,  remuneration,  or  settle- 
ment under  this  Compulsory  Order. 

2.  The  question  arises  as  to  claimant's  rights,  if  any,  to  a  settle- 
ment under  the  formal  contract  of  May  14,  1918.  Article  XII 
of  that  contract  provides : 

"  Termination  of  contvdct. — ^This  contract,  including  any  extension 
thereof,  may  be  terminated  and  canceled  by  notice  in  writing  to  the 
contractor  by  the  Chief  of  Ordnance,  as  follows : 

"(1)  Because  in  the  opinion  of  the  Chief  of  Ordnance  the  need 
for  further  toluol  under  this  contract  has  ceased  to  exist. 

"(2)  Because  of  the  abandonment  or  willful  or  continued  viola- 
tion of  this  contract  by  the  contractor. 

'^Upon  termination  of  this  contract  for  the  first-named  cause  the 
United  States  shall  pay  the  contractor  {a)  for  all  toluol  theretofore 
accepted  by  the  United  States,  (&)  for  all  such  as  may  (subject  to 
inspection)  be  ready  for  delivery,  and  (<?)  for  all  in  process  of  manu- 
facture. In  addition,  if  at  the  time  such  notice  is  given  less  than 
100,000  gallons  has  been  accepted  by  the  United  States,  there  may  be 
added  such  sum,  if  any,  as  the  Chief  of  Ordnance  may  deem  necessary 
justly  to  compensate  the  contractor  for  its  work  hereunder.  In  addi- 
tion, if  at  the  time  such  notice  was  given  less  than  12,000  gallons  has 
been  accepted  by  the  United  States,  the  United  States  shall  pay  to 
the  contractor  the  difference  in  value  between  12,000  gallons  and  the 
amount  theretofore  accepted  and  paid  for  by  the  United  States.  Any 
termination  of  this  contract  for  the  second-named  cause  or  causes 
shall  be  without  prejudice  to  any  other  rights  or  remedies  that  the 
United  States  may  have  at  law  against  the  contractor." 

3.  If  the  contract  was  properly  canceled  under  that  article  "  be- 
cause in  the  opinion  of  the  Chief  of  Ordnance  the  need  for  further 
toluol  under  this  contract  has  ceased  to  exist,"  then  the  contractor 
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is  entitled  to  payment  under  that  contract  (and  not  under  a  settle- 
ment  contract)  as  specified  in  that  article. 

4.  If,  however,  the  contract  has  never  been  canceled  under  Article 
XII  we  think  that  the  Chief  of  Ordnance  should  now  cancel  it  "  be- 
cause of  the  abandonment  or  willful  or  continued  violation  of  this 
contract  by  the  contractor."  The  contract  called  for  the  delivery 
of  not  less  than  10,000  gallons  of  toluol  per  month.  Its  failure  to 
deliver  was  a  clear  breach  of  its  contract.  It  may  be  that  the  ac- 
ceptance in  August  of  the  one  delivery  of  2,394  gallons  was  a  waiver 
of  the  breach  up  to  that  time;  but  if  so,  the  claimant  agajn  com- 
mitted a  breach  by  failure  to  deliver  any  thereafter.  The  testimony 
does  not  disclose  any  excuse  for  such  nondelivery.  The  claimant 
suggests  that  the  Government  failed  to  furnish  raw  materials,  but 
the  (Government  never  agreed  so  to  do.    The  contract  provides: 

"  The  United  States  may  furnish  the  contractor  f .  o.  b.  plant  any 
or  all  raw  materials  or  component  parts  necessary  for  use  in  the 
performance  of  this  contract,  provided  the  contractor  has  not  pre- 
viously and  in  good  faith  contracted  for  the  purchase  thereof." 

That  clause  is  merely  permissive,  not  obligatory.  The  delay  due 
to  the  Blau  fiasco  may  have  been  bad  for  the  claimant  as  a  business 
proposition,  but  that  did  not  relieve  it  from  its  contractual  obliga- 
tions with  the  United  States.  It  was  bound  to  deliver  toluol  to  the 
United  States,  and,  if  necessary,  it  should  have  procured  its  raw 
materials  elsewhere.  Moreover  the  later  delays  were  occasioned,, 
as  Mr.  Pratt  testified,  because  it  did  not  bid  high  enough  on  raw 
materials  to  be  able  to  obtain  them  after  the  (xovernment  had 
pointed  out  to  it  the  numerous  sources  of  supply.  Inasmuch  as  time 
was  of  the  essence,  as  expressly  stipulated  in  the  contract,  this  in- 
excusable delay  is  sufficient  to  warrant  cancellation  under  Article 
XII.  The  contract  provided  that  "  The  contractor  shall  not  be 
held  responsible  for  delays  in  delivery  determined  by  the  Chief  of 
Ordnance  to  be  due  to  causes  beyond  the  control  of  the  contractor," 
We  think  that  the  determination  of  the  Chief  of  Ordnance  on  this 
point  controls.  But  inasmuch  as  it  appears  that  the  failure  of  the 
claimant  to  bid  high  enough  for  raw  materials  was  the  cause  of  its 
failure  to  deliver,  we  do  not  think  that  such  cause  can  reasonably  be 
said  to  be  a  cause  beyond  its  control.  After  such  a  cancellation  the 
Government  is  not  obligated  to  pay  anything  to  the  claimant.  On 
the  contrary,  the  Government  may  have  a  cause  of  action  against 
the  claimant  for  the  breach. 

DISPOSITION. 

This  claim  is  transmitted  to  the  Claims  Board,  Ordnance  Depart- 
ment, for  further  proceedings  pursuant  to  this  opinion. 
Col.  Delafield  and  Lieut.  Lent  concurring. 


March  22,  1920. 
Case  No.  2426. 

Jn  re  CLAIM  OF  DANYILLX  STOVE  A  MANUFACTURIlfO  CO. 

1.  SPECIAL  FACILITIES — NTTMBER  OF  PATTERNS. — Where  patterns  pur- 
chased by  claimant  were  contemplated  by  both  parties  as  necessary  for 
the  performance  of  the  contract,  and  inclnded  in  claimant's  estimate  of 
costs  at  time  orig^inal  contract  was  made,  claimant  is  entitled  to  com- 
pensation therefor.  Furthermore,  claimant  was  Jnstifled  in  buying  a 
sufficient  number  of  patterns  to  enable  it  to  comply  with  the  deliyery 
requirements  of  the  contract. 

8.  CLAIH  AKD  DECISION.— Claim  under  the  act  of  Harch  2,  1919,  for  |12,- 
928.60,  for  facilities  purchased  for  the  performance  of  an  informal  writ- 
ten contract  for  barrack  stoyes.    Held,  claimant  is  entitled  to  relief. 

Major  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  Form  A  ha«  been  filed  under  Purchase,  Storage  and  Traffic 
Division,  Supply  Circular  No.  17,  1919,  in  the  sum  of  $14,739.64, 
and  6  per  cent  annual  interest  from  November  22,  1918,  for  capital 
invested  in  raw  material  bj'  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  the  claimant  and  the  United  States. 

2.  Beginning  about  October  21,  1918,  the  Danville  Stove  &  Manu- 
facturing Co.,  of  Danville,  Pa.,  through  its  manager,  Mr.  A.  L. 
Canfield,  entered  into  negotiations  with  the  Government  for  the 
manufacture  of  No.  122  barrack  stoves. 

3.  On  or  about  October  26,  1918,  the  claimant  entered  into  an 
agreement  with  the  Government  to  manufacture  1,500  No.  122  bar- 
rack stoves,  750  to  be  delivered  on  December  2,  1918,  and  750  on  De- 
cember 31,  1918,  at  a  unit  price  of  $28.38  f .  o.  b.  Danville,  Pa.  The 
agreement  is  evidenced  by  letters  from  claimant,  an  interdepartment 
purchase  recommendation,  and  also  a  formal  contract  which,  how- 
ever, was  not  forwarded  to  claimant  for  signature. 

4.  Pursuant  to  this  agreement  the  claimant  immediately  pur- 
chased from  the  Quincy  Pattern  Works,  Quiricy,  111.,  the  approved 
patterns  of  bai:rack  stoves  No.  122,  and  proceeded  as  rapidly  as  pos- 
sible to  produce  the  molds  and  follow  boards  for  the  production  of 
this  stove. 
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5.  On  November  22  the  claimant  was  requested  to  suspend  pro- 
duction, which  request  was  complied  with.  One  hundred  stoves  had 
been  completed  to  this  date,  all  of  which  were  delivered,  and  under 
proper  purchase  order  accepted  and  paid  for  by  the  Government 

6.  The  proposal  of  the  claimant  was  to  furnish  the  heaters  "in 
accordance  with  specifications  of  the  above  heater  and  in  further 
accordance  with  such  complete  and  correct  patterns  as  may  be  fur- 
nished us  by  Quincy  Pattern  Works,  Quincy,  111.,"  and  it  is  conceded 
by  the  Government  attorney,  and  established  by  the  evidence  as  well, 
that  the  patterns  made  by  the  Quincy  Pattern  Works  were  approved 
by  the  Government,  and  that  prior  to  the  presentation  of  its  proposal 
claimant  was  advised  by  the  Government  representative  that  all 
necessary  patterns  could  be  obtained  from  the  Quincy  Pattern  Works. 
The  patterns  were,  therefore,  contemplated  by  the  Government,  and 
the  claimant  as  well,  as  special  facilities  necessary  for  the  contract. 

7.  It  is  established  by  the  testimony  that  the  patterns  purchased 
were  no  more  than  were  necessary  to  enable  the  contractor  to  make 
delivery  of  750  stoves  by  December  2,  as  agreed. 

DECISION. 

1.  The  Board  of  Contract  Adjustment  finds  that  the  claimant  had 
a  contract  with  the  Government  upon  which  an  adjustment  should 
be  made  under  the  act  of  March  2, 1919. 

2.  The  claimant  was  justified  in  its  purchase  of  patterns  in  order 
to  complete  deliveries  within  the  time  specified  by  the  agreement. 

3.  The  claimant  is  entitled  to  an  adjustment  of  its  suspended  con- 
tract under  the  provisions  of  Supply  Circular  No.  Ill,  Purchase, 
Storage  and  Traffic  Division,  1918,  and  Supply  Circular  No.  19, 
Purchase,  Storage  and  Traffic  Division,  1919. 

DISPOSITION. 

This  decision  and  all  pertinent  papers  will  be  forwarded  to  the 
Claims  Board,  Office  of  the  Director  ,of  Purchase,  for  further  pro- 
ceedings, in  accordance  with  this  opinion. 

Col.  Delafield  and  Mr.  Low  concurring. 


March  22,  1920. 
Case  No.  1660. 

Iti  fc  CLAIM  OF  HARLIN-BOCKWELL  CORPOBATION. 

1.  SPECIAL  FACILITIES. — In  the  absence  of  an  agreement  to  pay  therefore, 

there  can  be  no  reimbursement  for  special  facilities  except  in  the  amort- 
ization of  costs  under  a  contract  for  a  specified  production. 

2.  ASStTBANCES  OF  COKTBACTS. — Where  the  claimant  provided  special  facili- 

ties for  Goyernment  work  on  information  as  to  the  needs  of  the  Gov- 
ernment, and  on  general  assurances  that  future  orders  would  be  awarded 
it;  no  contract  was  implied  under  the  act  of  March  2,  1919,  to  reimburse 
claimant  for  such  expenditures. 

3.  CLAIM  AND  DECISION.-— Claim  under  act  of  March  2,  1919,  for  |16,170.46 

alleged  expenditures  for  special  facilities.  Held,  claimant  not  entitled 
to  recover. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT.       ^ 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  under  Supply  Circular  No.  17,  Purchase, 
Storage  &  Traffic  Division,  1919,  for  $16,170.46,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  The  Claims  Board,  Air  Service,  finding  that 
it  had  no  jurisdiction  and  assuming  that  the  claim  might  be  a  Class 
B  claim,  forwarded  it  to  this  Board. 

2.  The  claimant  states  that  it  established  certain  facilities  for  the 
manufacture  of  radiators  for  airplanes  at  a  cost  of  $16,170.16  on  the 
assurances  and  encouragement  held  out  to  it  by  Government  officers. 
It  concedes  that  it  entered  into  no  specific  agreement  with  any  par- 
ticular officer  or  agent  of  the  Government. 

3.  Claimant  had  four  written  contracts  with  the  Air  Service  for 
the  manufacture  of  radiators.  After  the  armistice  these  were  sus- 
pended. When  negotiations  were  had  for  settlement  of  these  con- 
tracts, claimant  was  informed  by  the  New  York  district  manager, 
Air  Service  Finance,  that  the  charge  for  these  special  facilities  had 
been  deducted  "  as  under  advices  from  Washington  this  item  should 
be  set  up  as  a  separate  claim  under  the  Dent  Act." 
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DECISION. 

1.  The  frank  statements  by  claimant's  witnesses  make  it  plain  that 
claimant  has  filed  this  claim  under  a  misapprehension.  No  agree- 
ment between  claimant  and  any  officer  or  agent  acting  under  the  Sec- 
retary of  War  has  been  shown. 

2.  If  claimant  is  entitled  to  any  remimeration  for  the  facilities 
which  are  the  subject  of  this  claim,  it  can  be  remunerated  only  under 
one  or  more  of  its  suspended  contracts  with  the  Government. 

DISPOSITION. 

Final  order  will  issue  from  this  Board  denying  relief  to  the 
claimant. 
Col.  Delafield  and  Mr.  Price  concurring. 


March  22, 1920. 
Case  No.  2110. 

In  re  CLAIM.  OF  PEHKSYLVAHIA  BVBBER  CO. 

1.  TintlSBICTION. — Where  olaimant't  contract,  dated  October  30,  1918,  called 
for  export  packing,  bnt  an  agreement  on  behalf  of  the  Goyemment  to 
pay  for  such  packing  was  not  made  nntll  Jannary,  1919,  this  Board  can 
not  settle  a  claim  based  npon  this  agreement  nnder  the  act  of  Harch  8, 
1919. 

f.  (UTAHTTTM  MERUIT. — ^Under  the  aboye  clrcnmstances,  howeyer,  since  the 
Ooyemment  has  recelyed  the  benefit  of  the  packing  for  export  shipment, 
this  Board  recommends  that  a  certificate  of  fair  yalne  be  Issned  In  order 
tliat  the  claim  may  be  paid. 

3.  CLATK  AND  DECISION.— -Claim  under  the  act  of  Harch  8,  1919,  for  1637.71 
based  on  an  Informally  execnted  contract  for  tire  casings.  Held,  this 
Board  Is  without  Jurisdiction  under  the  act,  but  recommends  that  a 
certificate  of  fair  yalue  be  Issued. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   or   PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  claim  for  $637.71,  on  an  informally  executed  con- 
tract under  the  following  circumstances: 

2.  On  October  30,  1918,  the  Office  of  the  Quartermaster  General, 
Motor  Division,  Procurement  Section,  issued  purchase  request  No. 
0-1285  for  the  purchase  from  claimant  of  3,000  casings  N.  S.  CI. 
Fab,  30  by  3^  Vacuum  cup  at  $10.50,  unit  price,  the  packing  to  be 
export. 

3.  On  January  23, 1919,  claimant  wrote  the  Chief  of  Motor  Trans- 
port Corps,  Wiashington,  D.  C,  attention  of  Capt.  Ritzman,  para- 
graph two  of  which  letter  is  as  follows : 

*'  We  also  notice  that  all  orders  which  are  now  being  placed  with 
the  Pennsylvania  Rubber  Co.  by  the  Motor  Transport  Corps  do  not 
specify  that  the  export  packing  shall  be  done  at  cost  to  the  Motor 
Transix)rt  Corps.  As  we  have  already  written  you  that  our  prices 
submitted  did  not  include  cost  of  export  packing,  we  would  be  glad 
to  have  authority  from  you  to  proceed  with  all  orders  on  which  ex- 
port packing  is  not  specified  and  render  invoice  for  the  actual 
cost." 
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4.  In  reply  thereto,  the  Office  of  the  Director  of  Purchase  and 
Storage  wrote  claimant  on  January  30,  1919,  the  part  of  said  letter 
applicable  to  claim  herein  being  as  follows: 

"5.  The  exact  cost  of  packing  for  overseas  shipment  shoidd  be 
invoiced  separately,  showing  the  number  of  boxes  in  each  shipment, 
together  with  the  cost  of  labor  necessary  for  the  crating  or  boxing  of 
the  tires  and  tubes  in  question.  It  is  also  necessary  to  show  on  these 
invoices  the  motors  number  of  each  shipment. 

"  6.  Upon  receipt  of  these  invoices  the  administrative  branch  ad- 
vise this  office  of  your  invoice  covering  boxing  charge  and  an. 
amendment  is  issued,  and  the  invoice  will  oe  promptly  paid. 

"7.  When  an  order  or  contract  is  prepared  by  this  office  calling 
for  a  certain  quantity  of  casings  or  tubes  for  export  shipment  no 
provision  is  made  for  the  extra  cost  of  boxing  for  export  shipment 
because  the  exact  cost  is  not  known  at  that  time." 

5.  During  the  month  of  March,  1919,  the  goods  ordered  under  the 
foregoing  requisition  or  purchase  order  were  shipped  and  bills  ren- 
dered for  the  packing,  as  per  letter  of  January  23  and  the  reply 
thereto  of  January  30,  supra. 

DECISION. 

1.  The  act  of  March  2,  1919,  provides  that  the  Secretary  of  War 
be,  and  he  is  hereby,  authorized  to  adjust,  pay,  or  discharge  any 
agreement,  express  or  implied,  upon  a  fair  and  equitable  basis  that 
has  been  entered  into  in  good  faith  during  the  present  emergency 
and  prior  to  November -12,  1918. 

2.  All  of  the  record  and  file  show  that  if  the  Government  agreed 
to  pay  for  \he  packing  for  overseas  shipment  under  this  order,  such 
agreement  was  not  entered  into  until  January,  1919,  long  after  the 
time  set  up  in  the  act  of  March  2,  1919. 

3.  This  Board  is  therefore  of  the  opinion  that  it  is  without  juris- 
diction to  settle  this  claim. 

4.  From  the  evidence  on  file  herein,  it  is  evident  that  it  was  the  in- 
tention of  the  Motors  and  Vehicles  Branch  of  the  Purchase  and  Stor- 
age Division  to  pay  the  actual  cost  of  packing  goods  of  this  class  foi 
export  shipment.  The  goods  were  so  packed  and  shipped,  and  the 
Government  obtained  the  benefit  thereof. 

5.  This  Board  therefore  recommends  that  a  certificate  of  fair  value 
issue  for  the  exact  cost  of  such  packing  for  overseas  shipment. 

DISPOSITION. 

1.  This  Board  hereby  transmits  its  decision  to  the  Claims  Board, 
Director  of  Purchase,  for  action  in  accordance  herewith. 
Col.  Dehifield  and  Mr.  Averill  concurring. 


March  23,  1920. 
Case  No.  754. 

In  re  CLAIK  OF  7BED  T.  LEY  A  Co.  (INC.). 

1.  CONTRACT,  C0N8TBUCTI0N  OF.— DETECTIVE  SEBTEC Eg.— Where  a  cost- 
pins  percentage  contract  for  the  constrnction  of  a  cantonment  provides 
that  the  contractor  shall  be  reimbursed  for  its  actual  net  expenditure 
in  the  performance  of  the  contract,  as  may  be  approved  or  ratified  by 
the  contracting  officer,  the  services  and  expenses  incurred  by  a  detective 
agency  employed  by  the  contractor  for  guarding  and  policing  the  work 
and  furnishing  secret  service  agents  to  work  among  the  laborers  em- 
ployed on  the  work,  comes  fairly  within  the  things  necessary  for  such 
construction. 

S.  SEC.  3286  V.  S.  COMP.  STATT7TES.— STATUTORY  C0NSTRT7CTI0N.— Where 
a  detective  agency  similar  to  the  Finkerton  Detective  Agency  is  em- 
ployed by  a  contractor  in  the  execution  of  a  cost-plus  percentage  con- 
tract for  the  construction  of  a  cantonment,  for  the  purpose  of  guarding 
and  policing  the  work  and  furnishing  special  agents  to  work  among  the 
laborers,  Section  3886  U.  S.  Comp.  Statutes  does  not  prohibit  the  reim- 
bursement to  the  contractor  for  such  expense  paid  by  it  as  part  of  the 
cost  of  construction,  since  the  detective  agency  was  employed  by  the 
contractor  and  not  by  the  Oovemment. 

S.  CLAIX  AND  DECISION. — Appeal  from  Accounting  Section  of  the  Construc- 
tion Division  disallowing  a  claim  for  the  amount  paid  by  the  contractor 
to  a  detective  agency  in  connection  with  the  construction  of  a  canton- 
ment.   Held,  contractor  entitled  to  reimbursement. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Accounting  Section  of 
the  Construction  Division  on  a  claim  for  payment  of  certain  items 
amounting  to  $9,925.86,  on  a  formally  executed  contract  as  herein- 
after appears. 

2.  The  claim  was  also  presented  to  Robert  Bonner,  captain,  Q.  M. 
K.  C,  the  officer  in  charge  of  cantonment  construction,  and  disap- 
proved by  him.  Under  the  terms  of  Article  XIV  of  the  contract  the 
contractor  was  entitled  to  appeal  from  his  decision  to  the  Secretary 
of  War,  whose  decision  it  was  provided,  should  be  final  and  binding 
upon  both  parties  thereto. 

3.  The  case  was  heard  on  January  15,  1920,  and  the  claimant  was 
represented  at  the  hearing. 

4.  Under  date  of  June  11, 1917,  the  claimant  entered  into  a  contract 
with  the  Government  for  the  construction  at  Ayer,  Mass.,  of  "  build- 
ings  and  other  utilities,  except   roads,  stoves,  bunks,  mattresses, 
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ranges,  and  refrigerators,  for  an  infantry  division,"  including  cer- 
tain additional  units. 

5.  The  cantonment  was  named  "Camp  Devens."  It  contained 
about  10,000  acres.  The  contract  included  something  over  1,500 
buildings  and  as  many  as  9,000  men  were  at  times  working  on  the 
job.    The  total  expense  involved  amounted  to  about  $10,000,000. 

6.  There  were  at  Camp  Devens,  either  existing  or  in  course  of  con- 
struction, 20  miles  of  wagon  road  and  about  4^  miles  of  railroad. 

7.  The  contractor  was  notified  on  June  11  that  a  contract  would 
be  givCiU  it  and  the  contract  was  received  and  executed  about  three 
weeks  later. 

8.  Upon  being  notified  that  it  would  receive  a  contract,  the  con- 
tractor immediately  started  work. 

9.  Maj.  Edward  Canfield,  jr.,  was  the  contracting  quartermaster 
at  the  location  at  that  time,  and  as  such  had  immediate  control  and 
supervision  of  the  construction  of  the  cantonment. 

10.  Acting  under  his  advice  and  direction,  the  claimant  entered 
into  a  contract  with  the  Sherman  Detective  Agency  for  policing  the 
camp  and  for  secret-service  work  by  detectives  who  came  on  the  job 
and  took  positions  as  workmen. 

11.  Maj.  Canfield  testified  that  in  his  opinion  the  policing  and 
secret-service  work,  expense  of  which  the  claimant  now  seeks  to 
recover,  were  necessary  in  the  construction  of  the  camp  in  question. 
The  land  was  wooded,  easily  accessible  by  five  different  roads  leading 
into  the  surrounding  country.  The  men  employed  were  numerous 
and,  as  it  turned  out,  included  a  number  who  had  to  be  discharged 
on  account  of  activities  detrimental  to  the  work. 

12.  The  amount  here  sought  to  be  recovered  is  exclusive  of  pay 
received  by  such  of  the  detectives  as  received  compensation  as  work- 
men. 

13.  Services  and  expenses  similar  to  those  charged  on  the  present 
bill  but  incurred  in  June  of  1917  were  vouchered,  approved,  and 
paid  in  the  course  of  the  work. 

14.  The  present  bill  is  for  services  and  expenses  furnished  and 
incurred  in  July.  The  bill  was  approved  by  Maj.  Canfield  after  he 
had  been  appointed  representative  of  the  contracting  officer,  as  here- 
inafter appears.  Maj.  Canfield  shortly  thereafter  was  ordered  away 
to  go  overseas,  and  his  successor  disapproved  the  bill  on  direction  of 
the  Construction  Division  at  Washington,  apparently  on  the  theory 
that  the  services  should  have  been  performed  by  agents  of  the  De- 
partment of  Justice. 

15.  The  provisions  of  the  contract,  relating  to  what  should  be  done 
thereunder,  are  as  follows: 

"Artici^  I.  Extent  of  the  work.  The  contractor  shall,  in  the 
shortest  possible  time,  furnish  the  labor,  material,  tools,  machinery. 
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« 

equipment,  facilities,  and  supplies,  and  do  all  things  necessary  for  the 
construction  and  completion  of  the  following  work  at  Ayer,  Massa- 
chusetts : 

"Buildings  and  other  utilities,  except  roads,  stoves,  bunks,  mat- 
tresses, ranges,  and  refrigerators,  for  an  infantry  division,  etc." 

16.  The  provisions  of  the  contract  relating  to  approval  of  the  work 
are  as  follows: 

"Article  II.  Cost  of  the  work.  The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved  or 
ratified  by  the  contracting  officer  and  as  are  included  in  the  following 
items,"  etc. 

"Article  XV.  It  is  understood  and  agreed  that  wherever  the 
words  'contracting  officer'  are  used  herein  the  same  shall  be  con- 
strued to  include  his  successor  in  office,  any  other  person  to  whom 
the  duties  of  the  contracting  officer  may  be  assigned  by  the  Secretary 
of  War,  and  any  duly  appointed  representative  of  the  contracting 
officer." 

17.  By  special  order  of  the  Secretary  of  War,  dated  July  16,  1917, 
Col.  I.  W.  Littell  was  appointed  contracting  officer  within  the  mean- 
ing of  the  contract.  By  order  of  Col.  Littell,  dated  August  16, 1917, 
constructing  quartermastei's  were  "duly  appointed  representatives 
of  the  contracting  officer"  within  the  meaning  of  the  contract. 
<Jopies  of  the  above  orders  are  in  the  papers. 

DECISION. 

1.  The  expense  in  question  was  incurred  at  the  direction  of  the 
constructing  quartermaster  at  the  camp,  and  later  approved  and 
ratified  by  the  "duly  appointed  representative  of  the  contracting 
officer."  We  consider  that  the  work  of  policing  and  secret  service 
work  come  fairly  within  the  things  necessary  for  the'  construction 
and  completion  of  the  camp.  Although  the  approval  of  the  con- 
tracting officer  was  subsequently  withdrawn,  we  believe  that  under 
all  the  circumstances  the  claimant  is  entitled  to  recover  the  amount 
which  it  has  expended  for  these  purposes. 

2.  Section  3226  of  the  Compiled  Statutes,  providing  that  employees 
of  the  Pinkerton  Detective  Agency,  and  similar  agencies,  shall  not  be 
employed  in  the  Government  service,  does  not  apply  in  this  case,  as 
the  detectives  were  in  the  service  of  a  private  contractor  and  not  of 
the  Government. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  War  Department,  Wash- 
ington, D.  C,  for  appropriate  action. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 


March  23,  1920 

Cases  Nos.  634, 1165, 1168, 1243, 1695, 1696, 1697,  1698, 1700^ 

1701,  1709,  1789,  2232,  and  2261. 

In  re  CLAIMS  OF  JACOB  DOLD  PACKING  CO.;  ABM0T7B  A  CO.;  WILSON  A. 
CO.;  PT7BITY  CROSS  (INC.);!'.  FRANK  A  SON  CO.;  KINGAN  A  CO.  (LTD.); 
SWIFT  A  CO.;  MORRIS  A  CO.;  THE  CT7DAHY  PACKING  CO.;  UBBY,  MC- 
NEILL A  UBBY;  PT7RITY  PACKING  CO.;  OSCAR  F.  MAYER  A  BRO.;  ACMR 
PACKING  CO.  AND  BAKER  FOOD  PR0DT7CTS  CO. 

1.  STATEMENT  OF  GOVERNMENT  NEEDS. — Where  a  meeting  was  held  on. 

NoTember  9,  1918,  at  which  supply  officers-  of  the  Army  stated  to  the 
large  packers,  who  are  claimants  herein,  the  total  gross  quantities  of 
meat  products  which  would  be  required  during  the  months  of  January^ 
February,  and  March,  1919,  and  requested  written  proposals  based  on. 
such  requirements,  there  was  no  contractual  intention,  and  therefore 
no  agreement  made,  at  that  meeting.    • 

2.  ALLOTMENTS  NOT  MADE   PRIOR   TO  NOVEMBER   12,   1918.— TTnder  the 

above  circumstances,  therefore,  where  allotments  were  made  in  Decem- 
ber, 1918,  for  January,  February,  and  March,  1919,  but  claimants  were 
later  notified  that  the  March  deliveries  were  not  required,  no  relief  un* 
der  the  act  of  March  2,  1^19,  can  be  granted  for  cancellation  of  the 
March  deliveries  because  the  agreement  was  not  made  prior  to  November 
12,  1918. 
8.  MEETING  OF  MINDS. — Since. there  was  no  agreement  with  the  large  pack- 
ers who  were  invited  tqa^tend  the  meeting  of  November  9,  1918,  much 
less  was  there  any  agreement,  based  on  what  was  said  at  that  meeting, 
between  the  Goveriment  and  the  smaller  packers,  even  though  two  of 
them  had  representatives  at  the  meeting,  since  whatever  was  said  was. 
not  addressed  to  them. 

4.  FOOD  CONTROL  ACT. — There  was  no  evidence  that  at  the  meeting  of  No- 

vember 9,  1918,  or  at  any  other  time,  claimants'  products  were  requisi- 
tioned for  the  month  of  March,  1919,  under  the  food  control  act  of  Au- 
gust 10,  1917. 

5.  C0NTINT7ING  OFFER— TTNILATERAL  CONTRACT.— Where  the  evidence  in. 

dicated,  as  to  some  of  the  packers,  that  the  Government  had  offered  to 
take  all  of  certain  meat  products  which  they  would  produce  in  excess 
of  their  actual  allotments,  such  continuing  offer  by  the  Government  re- 
quired acceptance  by  acts  of  claimants  before  a  contract  arose,  and 
where  the  evidence  does  not  prove  that  claimants  acted — i.  e.,  started 
production  for  March  deliveries  in  excess  of  the  March  allotments — prior 
to  November  12,  1918,  there  was  no  agreement  satisfying  the  conditions 
of  the  act  of  March  2,  1919. 

6.  FACILITIES. — Since  thertf  was  no  evidence  that  anything  was  ever  said 

about  facilities  at  any  conference  of  the  Government's  and  any  of  the 
claimants'  representatives,  it  must  be  assumed  that  additional  facilities 
were  provided  in  the  exercise  of  the  Judgment  of  the  respective  claim* 
ants  and  as  a  matter  of  ordinary  business  risk. 
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7.  JUBISDICTIOH— EXPEHDITITBES  OH  FAITH  OF  AaREEMENT.— There  be- 
ing some  donbt  as  to  whether  one  of  the  claimants  (Fnrity  Cross,  Inc.) 
may  not  have  had  an  agreement  nnder  date  of  November  8,  1918,  it  is 
sufflcient  to  hold  that  since  no  expenditnres  were  made  on  the  faith 
thereof  prior  to  November  18,  1918,  the  claimant  has  failed  to  satisfy 
the  Jnrisdictional  requirements  of  the  act  of  March  8,  1919. 


Mr.  Shirk  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  14  cases,  all  heard  together,  arise  under  the  act  of  March 
iJ,  1919.  Statements  of  claim,  Form  A,  have  been  filed  for  sums 
aggregating  upwards  of  seven  and  a  half  millions  of  dollars  by 
reason  of  agreements  alleged  to  have  been  entered  into  on  November 
9, 1918,  between  the  claimants  and  the  United  States. 

2.  The  agreements  alleged  are  for  the  production  of  packed  meats 
and  for  the  delivery  thereof  to  the  United  States  in  the  months  of 
^January,  February,  and  March,  1919.  The  petitioners  contend  that 
the  United  States  has  accepted  and  paid  for  the  January  and  Feb- 
ruary deliveries,  but  that  it  canceled  the  order  for  the  March  deliv- 
eries, leaving  the  claimants  with  materials  on  hand  and  in  process 
and  some  of  them  with  increased  facilities,  on  account  of  which 
they  claim  to  have  suffered  loss  for  which  they  seek  reimbursement 
in  this  proceeding. 

I. 

3.  The  alleged  agreement  of  November  9,  1918,  is  claimed  to  have 
arisen  out  of  a  conference  held  on  that  day  by  Maj.  O.  ,F.  Skiles 
with  certain  of  the  claimant  meat  packers.  In  order  that  the  effect 
of  that  conference  may  be  clearly  understood  it  is  necessary  to  know 
the  course  of  dealings  between  the  parties  prior  thereto.  For  that 
purpose  we  will  state  briefly  that  history. 

4.  Prior  to  about  September,  1917,  the  method  of  obtaining  packed 
meats  for  the  United  States  Army  was  as  follows:  The  Quarter- 
master Corps  issued  to  the  packers  circulars  setting  forth  the  require- 
ments of  the  Government  and  requesting  proposals.  The  packers 
thereupon  submitted  tenders,  bids  or  offers  which  were  then  accepted 
or  rejected  by  the  Government  according  to  ordinary  commercial 
practice.    This  was  a  competitive  system. 

5.  About  September,  1917,  the  requirements  of  the  Government 
became  so  great  that  they  equaled  the  offers  made  and  therefore  the 
element  of  competition  largely  vanished.  To  meet  this  new  condi- 
tion, the  method  of  procuring  packed  meats  was  changed  to  what 
was  called  the  "allotment  system."  Maj.,  then  Capt.,  Skiles,  Q.  M, 
C,  the  oflScer  in  charge  of  the  Packing  House  Products  Branch  under 
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Gen.,  then  Col.,  Kniskern,  Q.  M.  C,  the  zone  supply  officer  at  Chicago^ 
was  authorized  to  negotiate  contracts  for  the  procurement  of  packed 
meats.  That  branch  divided  the  claimant  packers  into  two  classes 
with  respect  to  the  quantities  of  packed  meats  which  they  were  able 
to  produce,  called  for  convenience,  both  at  the  hearings  and  in  this 
opinion,  the  "  large  "  packers  and  the  "  small "  packers.  The  large 
packers  are  Arifnour^  Swift ^  Morris^  Cudahy^  Wilson^  Dold^  and 
Libhy.  The  other  seven  claimants,  and  Miller  c&  Hart  whose  claim 
was  heard  separately,  are  the  so-called  small  packers. 

6.  After  that  change  in  the  method  of  procurement  the  large  pack- 
ers were  called  into  conference  from  time  to  time.  The  first  con- 
ference was  held  on  October  1,  1917,  and,  in  all,  12  meetings  were 
held  prior  to  the  conference  of  November  9,  1918,  in  question  here. 
Maj.  Skiles  attended  all  of  those  conferences  and  usually,  if  not 
always,  presided.  Gen.  Kniskern  also  was  present  at  all  of  the  meet- 
ings. The  purpose  of  those  conferences  was,  among  other  things,  to 
discuss  with  the  large  packers  the  question  of  the  production  by 
them  of  packed  meats  for  delivery  in  future  periods,  sometimes 
quarterly  periods  and  sometimes  shorter  periods,  and  to  discuss  the 
manifold  problem  arising  from  time  to  time,  such  as  delays  in  de- 
liveries of  prior  orders,  matters  relating  to  packing,  boxing,  and 
shipping  packed  meats,  points  of  production,  and  so  forth. 

7.  At  the  meeting  of  October  1,  1917,  allotments  of  specific  quanti- 
ties for  delivery  at  a  future  time  were  made  to  five  of  the  large 
packers.  The  next  three  meetings,  namely  those  on  October  8, 
October  20,  and  November  5,  1917,  were  mainly  for  the  purpose  of 
discussing  general  matters,  and  the  total  requirements  of  the  Gov- 
ernment were  not  stated,  and  no  allotments  were  made,  except  that 
the  minutes  of  October  20  recite  that  "  allotments  are  made."  The 
next  meeting  was  held  on  January  28,  1918.  Maj.  Skiles  then  stated 
that  the  Government  would  require  15,000,000  pounds  of  fresh  beef 
for  delivery  by  February  28,  and  that  it  had  not  been  decided  how 
that  quantity  would  be  apportioned  among  the  large  packers.  The 
minutes  of  that  meeting  record  a  statement  of  the  probable  amounts 
of  deliveries  of  beef  per  week  as  per  statements  of  representatives 
of  six  of  the  large  packers.  Maj.  Skiles  stated  that  the  Government 
required  12,000,000  pounds  of  serial  10  bacon,  and  of  that  quantity 
5,000,000  was  desired  as  soon  as  possible.  Six  of  the  packers  made 
statements  of  specific  quantities  which  they  could  deliver  by  spe- 
cific dates,  and  later  five  of  them  stated  what  they  could  produce 
weekly  after  disposing  of  their  orders  then  on  hand.  Maj.  Skiles 
also  stated  the  total  requirements  of  the  Government  for  corned 
beef,  roast  beef,  and  hash.  The  next  meeting  was  two  days  later, 
January  80, 1918.  The  minutes  of  that  meeting  are  not  entirely  free 
from  doubt  as  to  whether  or  not  allotments  of  specific  quantities  were 
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made  at  that  time,  but  it  is  presumed  that  allotments  of  definite 
quantities  of  bacon,  beef,  corned  beef,  roast  beef,  and  hash  were  made 
at  that  time.  February  26,  1918,  was  the  next  conference.  The  min- 
utes of  that  meeting  consist  of  a  statement  of  the  total  requirements 
of  the  Government  and  a  statement  of  the  offerings  of  the  various 
large  packers  of  the  packed  meats  required.  On  March  5,  1918,  an- 
other conference  was  held.  Gen.  Kniskern  then  asked  for  offers  bv 
the  following  Thursday,  and  stated,  that  the  allotments  would  be 
made  the  following  day,  Friday,  March  8.  On  that  Friday  another 
meeting  was  held.  It  was  announced  to  the  packers  that  all  of  the 
beef  and  serial  10  bacon  offered  by  them  would  be  taken.  It  was 
further  announced  that  "  Offering  of  12,350,000  pounds  commercial 
trimmed,  etc.,  now  in  storage  was  to  be  considered  and  notifi(  ation 
to  the  packers  sent  out  later  as  to  what  would  be  accepted."  The 
minutes  of  that  meeting  also  contain  a  statement  of  the  packers' 
offerings  in  addition  to  those  mentioned  in  their  letters.  At  the 
request  of  the  Food  Administration  a  meeting  was  held  on  April  1, 
1918.  Mr.  Pierson,  representing  the  Allied  Governments,  was  pres- 
ent. He  addressed  the  meeting  with  a  view  to  persuading  the  large 
packers  to  increase  their  output  to  the  point  where  they  would  not 
only  be  able  to  take  care  of  all  of  the  requirements  of  the  American 
Army  but  also  to  be  able,  in  addition  thereto,  to  furnish  meats  to 
the  British  and  Italians,  who  were  unable  to  procure  all  of  their 
requirements  from  South  America,  their  existing  source  of  supply. 
At  that  time  the  packers  were,  in  the  main,  not  furnishing  enough 
meats  to  supply  all  of  the  requirements  of  the  American  forces.  At 
the  next  conference,  held  on  April  18,  1918,  general  matters  were 
discussed.  The  final  conference,  prior  to  the  one  of  November  9, 
1918,  out  of  which  the  claims  in  this  proceeding  arise,  was  held  on 
July  12,  1918.  The  total  requirements  up  to  December  31,  1918,  were 
stated,  but  no  amounts  were  apportioned  or  allotted  to  any  particular 
packer. 

8.  After  this  allotment  system  went  into  effect  the  packers  sub- 
mitted their  offers  or  tenders  of  the  amounts  which  they  were  willing 
to  undertake  to  produce  for  the  respective  future  periods  in  question. 
These  tenders  were  sometimes  submitted  by  letter  or  in  memorandum 
form  or  sometimes  in  conference,  but  early  in  1918  it  was  made  the 
practice  to  have  the  packers  submit  them  in  writing.  They  were 
submitted  either  at  the  conference  or  afterwards,  but  usually  the  lat- 
ter. After  the  tenders  were  received  the  Quartermaster  Corps  would 
follow  the  matter  up  by  a  letter  of  acceptance  of  the  tender  or  a  state- 
ment of  what  quantity  the  particular  packer  was  expected  to  pro- 
duce for  the  period  in  question.  Those  letters  of  acceptance  were 
always  sent  after  the  conference  at  which  the  production  period  in 
question  was  discussed.     If  Maj.  Skiles  thought  that  a  particular 
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tender  was  less  than  what  the  packer  could  produce  for  the  Govern- 
ment and  should  have  tendered  and  if  the  Army  needed  more  than  the 
amount  tendered  he  sometimes,  by  solicitation,  obtained  a  larger 
tender  from  that  packer. 

9.  In  July  after  the  meeting  of  July  12,  1918,  the  Quartermaster 
Corps  made  allotments  for  September,  October,  November,  and  De- 
cember, 1918.  The  Food  Administration  then  acquired  some  jurisdic- 
tion in  the  matter;  and  in  September,  1918,  it  purported  to  cancel 
those  allotments  and  immediately  reissued  them  itself. 

10.  Prior  to  the  inception  of  this  allotment  system  the  prices  to 
be  paid  to  the  various  packers  for  their  commodities  were  determined 
by  the  quotations  thereof  in  their  tenders  which  were  accepted. 
While  the  allotment  system  was  in  effect  prices  were  not  quoted  in 
the  tenders  and  remained  open  for  subsequent  determination.  The 
packers  were  invited  to  quote  their  prices  monthly,  or  at  least  period- 
ically^, and  if  deemed  excessive  negotiations  looking  toward  a  re- 
duction were  had,  and  thus  an  agreed  price  was  arrived  at,  which  was 
inserted  in  a  formal  contract  or  a  purchase  order.  Such  contracts 
or  purchase  orders  were  executed  periodically  from  time  to  time  to 
cover  deliveries.  The  quotations  and  prices  paid  the  packers  varied 
slightly  sometimes,  but  this  "  spread  "  was  so  small  as  to  be  neg- 
ligible. This  method  of  handling  prices  continued  until  about  Oc- 
tober, 1918,  when  the  Food  Administration  came  into  the  matter  of 
prices.  Thereafter  the  Food  Administration  "  fixed "  the  price 
monthly.  But  it  does  not  clearly  appear  whether  this  fixing  was 
by  a  general,  voluntary  agreement  or  whether  imder  compulsion. 
Prices  were  so  fixed  after  conference  in  Washington  to  include  de- 
liveries to  December  31,  1918.  Formal  contracts  for  monthly  pe- 
riods continued  to  be  made  by  the  Quartermaster  Corps  even  after 
the  Food  Administration  began  to  make  allotments  and  fixed  the 
prices,  but,  of  course,  such  contracts  followed  the  allotment  and  price 
fixing  of  the  Food  Administration.  Sometimes,  after  the  Food 
Administration  acquired  jurisdiction,  there  was  considerable  delay 
in  executing  the  formal  contracts  and  it  sometimes  happened  that 
the  formal  contract  was  not  executed  until  the  delivery  for  that 
month  was  almost  completed. 

11.  A  meeting  of  the  large  packers  was  called  for  Thursday,  No- 
vember 7,  1918,  to  discuss  the  quarterly  production  period  of  Jan- 
uary, February,  and  March,  1919.  A  false  rumor  of  the  signing  of 
the  armistice  was  current  on  that  day  and  it  caused  so  much  con- 
fusion that  the  conference  was  postponed  until  the  morning  of  Sat- 
iirday,  November  9, 1918,  at  which  time  the  large  packers  assembled 
at  the  office  of  the  Zone  supply  officer  in  Chicago  and  the  meeting 
was  held.    There  was  a  stenographer  present  at  that  meeting  and 
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doubt  as  to  what  then  happened  is  largely  removed,  because  we  have 
a  transcript  of  the  stenographer's  report  of  that  meeting.  That 
transcript  is  as  follows : 

CONFERENCE  OF  NON'EMBER  0,  1918,  BETWEEN  THE  DEPOT  QUARTERMASTER, 
MAJ.  SKILES,  AND  THE  REPRESENTATIVES  OF  THE  PACKING  HOUSES. 

"Gentlemen,  you  are  invited  here  to-day  in  order  that  we  may 
make  known  to  you  our  wants  and  needs  for  January,  February,  and 
March,  1919,  in  the  way  of  bacon  and  canned  meats.  Our  require- 
ments in  order  to  be  safe  for  those  three  months  and  to  have  a  slight 
surplus  to  take  care  of  increased  calls,  are  as  follows : 

Serial  8   bncon pounds—  30,000,000 

Serial    10 do 30, 000, 000 

Torned  Ix^f,  1-lb.  cans cans_-  39,  0(X),000 

No.  2  cans do 11,000,000 

Iloast  beef,  1-lb.  cans do 39,000,000 

2-lb.   cans do  11, 000, 000 

Hash,  1-lb.  cans do 17,000,000 

2-Ib.    cans do 3, 000, 000 

Hams,  or  picnics  (smoked) pounds—  10,800,000 

"  Dividing  those  quantities  by  three  will  give  you  the  approximate 
amount  we  will  need  each  of  those  months.  The  figures  that  you  have 
just  been  given  approximately  75%  in  one-pound  cans  and  25% 
in  No.  2  and  two-pound  cans.  Our  overseas  requirements  of  canned 
meats  are  to  be  divided  that  way  as  far  as  possible,  which  gives  you 
a  marked  increased  requirement  on  the  one-pound  meats.  Now,  if  it 
is  impossible  to  get  this  quantity  of  one-pound  meats,  we  will  have 
to  be  contented  with  the  two-pound  meats ;  but  we  want  you  to  exer- 
cise every  possible  effort  in  giving  us  the  one-pound  meats  or  the 
equivalent  in  pounds  of  12-ounce  cans.  There  is  no  objection  to  run- 
ning the  one-pound  corned  beef  in  the  round  tin.  The  bacon  require- 
ment overseas  is  50%  crate  and  50%  canned.  We  would  like  produc- 
tion in  that  proportion.  We  would  like  a  letter  from  each  of  you 
stating  what  you  will  be  able  to  take  care  of  and  the  quantities  tnat 
you  expect  to  pack  of  each  article  at  each  point, 

''  Now,  in  the  delivery  of  hams  or  picnics,  we  want  the  greatest 
quantity  of  them  in  hams ;  all  of  it  in  hams,  if  possible,  which  will 
be  a  little  over  3,000,000  pounds  a  month.  If  you  can't  give  it  to  us 
all  in  hams,  we  will  make  up  the  deficiency  in  j)icnics,  out  I  won't 
want  over  25%  in  picnic  (8  days'  smoke) ;  100%  in  hams,  if  possible 
to  give  that,  and  75%  in  picnics.  I  think  it  will  be  necessary  to  take 
all  the  South  American  canned  meats  that  are  available  that  we  can 
have,  but  I  would  prefer  to  have  them  in  addition  to  those  quantities. 
Now,  there  are  some  of  you  who  still  have  allotments  on  your  South 
American  canned  meats  which  have  not  yet  been  filled,  and  you  are 
quite  slow  on  those  deliveries.  We  would  like  those  deliveries  ex- 
pedited in  every  possible  way,  and  we  would  like  the  deliveries  made 
in  No.  2  and  No.  1  cans,  rather  than  in  six  pound  cans.  There  is 
serious  objection  to  6's,  because  we  won't  ship  them  overseas  only  in 
small  percentage.  We  have  more  than  several  million  pounds  of 
South  American  corned  beef  in  six  pound  cans  that  much  oe  used  in 
the  United  States  which  can  not  be  sent  across.  Now,  a  number  of 
you  are  far  in  arrears  on  your  deliveries  of  canned  meats  on  the  last 
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allotment  that  was  made.  Those  must  be  made  up  as  quickly  as 
possible,  and  I  would  suggest,  if  it  meets  the  approval  of  the  depot 
quartermaster  and  the  representatives  here  present,  that  those  ar- 
rears be  taken  in  consideration  in  making  your  offerings  for  Janu- 
ary, February,  and  March,  and  reduce  your  offerings  in  January^ 
sufficiently  to  take  care  of  all  arrearages.  How  does  that  propo- 
sion  appeal  to  you  ? 

"(Satisfactory  to  all.) 

"  Then  it  will  be  understood  that  at  the  end  of  December  we  will 
estimate  what  the  arrearages  are,  deduct  that  quantity  from  your 
offerings  for  January,  and  in  the  meantime  you  are  to  utilize  every 
possible  facility,  every  possible  hour,  and  every  possible  means  of 
labor  to  make  up  those  arrearages.  We  need  those  cans  of  meat  and 
need  them  badly.  We  have  never  been  one  jump  ahead  of  the  game 
since  we  started,  and  w^e  want  to  get  ahead  at  least  a  little — one 
month.  Your  offer  will  be  made  on  the  basis  of  your  limit  of 
capacity. 

"  I  have  a  tabulated  statement  here  which  shows  the  greatest  pos- 
sible production  that  each  plant  can  give,  considering  the  various 
sized  cans  and  meeting  our  requirements  for  one  pound  canned  meats, 
and  I  want  the  limit  of  that  production,  giving  us  the  total  poundage 
as  nearly  75%  in  one  pound  cans  and  25%  in  two  pound  cans  as  pos- 
sible. We  want  the  poundage  first,  and  after  that  divide  it  up  into 
the  limit  of  production  of  the  small  and  larger  sized  cans. 

"  Xow,  in  addition  to  the  fio:ures  I  have  given  3'ou  as  far  as  relates 
to  the  different  percentages  of  the  small  and  large  cans  that  are  to  be 
shipped  overseas  we  can  ship  10%  of  our  total  requirements  in 
6-pound  cans,  but  that  lO^/r  will  have  to  be  deducted  from  the  No.  2 
and  2-pound  cans  that  I  have  noted  here.  If  any  of  you  are  in  a 
position  to  offer  six-pound  roast  beef  or  six-pound  corned  beef  hash,, 
that  offer  will  be  considered.  The  corned  beef  will  be  furnished  from 
the  South  American  pack,  of  which  we  have  a  large  quantit}'^  on  hand. 
I  want  to  particularly  call  the  attention  of  you  gentlemen  now  to 
cases  in  which  you  pack  these  products  to  go  overseas.  A  complaint 
reached  this  office  this  week  that  the  cases  were  not  in  accordance 
with  Supply  Circular  No.  22,  that  was  issued  from  the  Office  of  the 
Director  of  Purchase  and  Storage  last  July,  so  far  as  the  nailing  of 
boxes  was  concerned  and  the  strapping.  The  cases  that  were  inspected 
by  people  designated  for  the  purpose  showed  that  the  strapping  was 
annealed  strap  iron,  very  brittle  and  very  unsatisfactory.  It  had  not 
been  properly  nailed  to  the  cases.  Cases  were  not  properly  nailed, 
inasmuch  as  the  nails  of  the  lids  and  bottoms  were  so  close  to  the  end 
of  the  edge  of  the  case  that  they  struck  the  nails  going  through  the 
side  of  the  case,  and  caused  the  nails  to  puncture  the  cans  on  the  out- 
side. I  would  like  you  to  lay  particular  stress  on  those  points  and 
give  special  instructions  about  them.  A  strap  iron  was  also  found 
to  be  improperly  attached  to  the  case,  near  the  corners  where  the 
strap  iron  at  the  corners  would  be  torn  away  from  the  case.  These 
are  conditions  that  you  will  have  to  watch. 

"Don't  pay  attention  to  anyone  outside  of  this  office  on  any- 
thing. If  anybody  comes  to  you  with  instructions  tell  them  that  you 
are  working  under  the  supervision  of  the  depot  quartermaster  in 
Chicago  and  that  if  he  wants  you  to  comply  with  any  instructions 
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and  suggestions  that  he  would  have  to  make  it  would  be  a  good  idea 
for  him  to  take  it  up  with  the  depot  quartennaster  in  Chicago.  Are 
there  any  further  questions  on  the  canned  meat  or  bacon  offerings 
that  you  want  to  be  taken  up  at  this  time,  and  if  not,  I  want  to  take 
up  the  question  of  boning  beef. 

"  Question.  AVhen  do  j^ou  want  these  tenders  ? 

"Answer.  Just  as  soon  as  possible,  and  by  Monday  at  least,  if 
possible.  In  addition  to  these  tenders  we  want  a  statement  from 
each  of  you  gentlemen  as  to  the  total  quantity  of  fresh  beef,  com- 
mercial trimmed  (as  specified  by  the  Food  Administration),  beef 
that  vou  can  bone  each  week  at  each  plant. 

"  While  Mr.  Cownie  is  gone  I  might  state  that  the  tenders  that 
were  made  by  Swift,  Armour,  Wilson,  and  Cudahy  of  a  given  quan- 
tity of  fresh  beef  that  they  could  furnish  for  a  refrigerator  boat 
which  is  to  leave  San  Francisco  or  some  other  western  port  on  or 
about  the  30th  of  November  have  been  approved  and  those  tenders 
have  been  accepted  as  to  quantity.  The  prices  will  be  submitted  to 
the  Food  Administration.  We  have  your  prices  already — your 
quoted  prices — which  we  will  submit  to  the  Food  Administration, 
but  I  would  like  to  have  you  confirm  your  oflerings  and  prices  by 
letter  immediately  upon  your  return,  if  you  please. 

"There  seems  to  have  been  some  misunderstanding,  I  believe,  ii\ 
New  York  about  the  boning  of  beef,  how  it  was  to  be  packed,  etc. 
I  understand  that  there  were  fore  and  hind  quarters  packed  together 
in  one  box,  and  instructions  were  given  over  the  long-distance  tele- 
phone yesterday  to  pack  all  fore  quarters  in  a  box  and  all  hind 
quarters  in  a  box,  ana  to  bone  all  cattle  weighing  under  500  pounds. 
Those  instructions  will  be  confirmed  by  a  letter  to  New  York  to-day. 

"  The  quantity  of  beef  that  you  bone  will  be  considered  as  applying 
against  your  allotment  for  jS^ovember  and  December.  I  want  to 
make  it  apply  to  your  October  allotments  too*  Any  beef  that  you 
boned  in  October,  I  want  to  apply  against  your  October  allotment. 
Any  further  question  on  the  boneless  beef  ? 

"  We  will  take  up  the  question  of  boneless  pork.  Unless  instructed 
to  the  contrary,  we  will  continue  to  supply  the  New  York  shoulder 
with  the  hock  off.  We  would  like  you  to  give  us  a  tender  on  the  total 
number  of  pounds  of  fresh  pork,  frozen;  New  York  shoulder,  hock 
off,  packed  according  to  specifications  furnished  you  some  time  ago. 
The  specifications  required  it  to  be  wrapped  in  cheesecloth,  box  lined 
with  w  ax  or  parchment  paper,  weighing,  approximately,  100  pounds 
gross.  Not  more  than  100  pounds,  if  it  can  be  avoided.  Good,  strong 
substantial  box,  well  nailed  and  iron  strapped  for  November  and 
December  deliveries  at  each  plant.  Any  other  questions  on  the  bone- 
less pork?  If  you  can't  get  the  cheesecloth,  you  may  use  the  parch- 
ment paper,  but  I  would  prefer  the  cheesecloth. 

"  I  had  a  telephone  message  from  Maj.  Roy  this  morning  stating 
that  the  Food  Administration  was  arranging  to  fix  the  prices  on 
canned  meats  and  bacon  for  November,  and  it  is  presumed  that  the 
same  system  will  be  followed  for  succeeding  months. 

"  Maj.  Skiles.  How  do  you  stand  on  your  Allied  allotments  of 
canned  meats?    All  filled? 

«  Libbt's  :  All  filled. 

" Abmotjrs'  :  Four  to  six  weeks. 
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"  Maj.  Skiles.  Did  you  accept  any  other  allotments  since  you  were 
last  over  here? 

"Answer.  No,  sir. 

"  Wilson's  :  Three  weeks. 

"  MoKRis's :  Four  or  five  cars. 

"Major  Skiles:  One  more  thing  that  I  want  to  impress  upon  all 
of  you,  and  that  is,  that  you  must  not  accept  any  more  allied  con- 
tracts for  this  reason.  We  are  under  instructions  that  the  Allied 
(iovernments  will  proceed  to  South  America  for  all  of  their  prod- 
ucts, and  all  of  our  needs  will  be  supplied  by  packers  in  the  United 
States.  So  the  Allied  Governments  can  not  come  to  you  for  an  addi- 
tional order. 

"  Now,  gentlemen,  I  want  you  to  push  your  production  as  much  as 
possible,  please,  and  do  the  very  best  you  can  for  us." 

The  tabulated  statement  which  Maj.  Skiles  referred  to  was  a 
memorandum  which  he  had  compiled  Jis  to  the  maximum  capacity  of 
the  various  large  packers  from  information  which  he  had  obtained 
from  them  previoush'  in  a  confidential  way,  and  he  considered  that 
memorandum  as  confidential. 

12.  At  the  time  of  that  meeting  the  packera  knew  that  the  Food 
Administration  had  assumed  jurisdiction  in  the  matter  and  that  it 
was  necessary  that  it  make  the  allotment  for  January,  February,  and 
March,  1919. 

13.  Pursuant  to  the  request  of  Maj.  Skiles  at  that  meeting  all  of 
the  large  packers  submitted  letters,  tenders,  or  written  offers  of  the 
amounts  of  the  various  packed  meats  which  they  were  willing  to 
undertake  to  produce  and  to  deliver  in  January,  February,  and 
March,  1919,  respectively.  It  does  not  appear  that  any  of  these 
tenders  were  received  prior  to  November  12,  1918,  except  perhaps  in 
the  case  of  one  large  packer.  Maj.  Skiles  examined  the  tenders  and 
checked  them  as  to  the  total  quantities  he  wanted,  and  being  thus 
informed  of  the  quantities  which  the  packers  would  undertake  to 
produce,  he  notified  the  Food  Administration  and  requested  it  to 
allot  to  each  packer  specific  quantities  for  delivery  in  January,  Feb- 
ruary, and  March,  1919,  respectively.  Accordingly  the  Food  Admin- 
istration did  make  such  allotments  early  in  December,  1918.  by  send- 
ing form  letters  to  each  of  the  packers,  the  amounts  to  be  produced 
varying,  of  course,  in  each  case  and  "  price  to  be  determined  later." 

14.  About  December,  1918,  the  Food  Administration  gave  up  its 
jurisdiction  in  the  matter,  but  the  allotments  which  it  had  made  for 
January,  February,  and  March,  1919,  were  permitted  to  stand  un- 
canceled and  the  prices  for  those  months  were  arrived  at  by  mutual 
agreement  between  the  Quartermaster  Corps  and  the  packers,  after 
the  packers  submitted  their  price  quotations.  Formal  contracts 
were  executed  with  the  packers  for  the  January  and  February  allot- 
ments at  the  prices  thus  agreed  upon.    The  deliveries  for  those  two 
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months  have  been  made  and  the  packers  have  received  payment 
therefor. 

15.  No  formal  contracts  for  the  March  allotments  have  been  ex- 
ecuted. On  January  24,  1919,  Gen.  Kniskern  wrote  the  packers  that 
he  would  not  take  any  of  the  March  allotments  except  such  quantity 
of  bacon  as  was  then  in  the  process  of  cure.  Later,  March  6,  1919, 
Maj.  Skiles  wrote  the  packers  that  he  would  take  none  of  the  March 
allotments.  Delivery  of  none  of  the  March  allotments  has  in  fact 
been  accepted.  It  is  mainly  for  material  then  on  hand  or  in  process 
for  the  March  allotment  that  these  claims  are  made. 

16.  Prior  to  the  meeting  of  November  9  tlie  large  packers  never 
tendered  a  total  amount  of  packed  meats  in  excess  of  the  total  re- 
quirements of  the  Government  as  stated  at  those  prior  meetings. 
So,  up  to  that  time,  it  was  always  a  question  of  urging  the  pack- 
ers to  tender  more  than  they  were  offering.  After  the  meeting  of 
November  9  the  large  packers  for  the  first  time  offered  more  than 
the  stated  requirements  of  the  Government  for  the  period.  Those 
requirements  stated  at  the  meeting  of  November  9,  were  among 
other  things,  60,000,000  pounds  of  bacon.  A  total  greater  than  that 
was  offered  by  the  packers  coUectivel}^,  but  no  more  than  the  total 
of  60,000,000  pounds,  and  the  other  requirements  stated  at  that  meet- 
ing were  allotted. 

17.  Maj.  Skiles  testified  regarding  the  meeting  of  November  9* 
(1028) : 

"  Mr.  HtTNT.  Was  it  their  tender  you  wanted  particularly,  or  was 
it  what  their  tender  expressed — ^that  is,  the  amount  of  product  which 
they  intended  to  deliver? 

"Mr.  Skiles.  I  was  not  so  much  concerned  with  the  amount  of 
their  tender  as  I  was  with  the  point  of  production.  They  and  sev- 
eral other  packers  had  several  different  points  of  production,  and  it 
was  of  vital  interest  to  me  to  know  exactly  where  they  expected  to 
produce  that  bacon. 

"  Mr.  Hunt.  Suppose  when  you  went  after  Swift  &  Company  they 
had  said,  'Major  Skiles,  we  are  through.  We  don't  care  to  produce 
any  product  for  1919.    We  are  done.'    What  then  ? 

"  Mr.  Skiles.  There  was  not  any  contractor  that  was  in  any  posi- 
tion to  give  us  any  such  statement  as  that,  and  he  well  knew  it. 

"  Mr.  Hunt.  Why  not? 

"  Mr.  Skiles.  The  packers  have  troubles  of  their  own,  aside  from 
those  things,  and  had  they  dared  to  refuse  the  Government  its  needs 
or  to  refuse  to  produce  any  further  they  would  have  met  up  with  a 
problem  that  they  never  would  have  gotten  cleared  up. 

"  Mr.  Hunt.  Is  ^our  feeling  on  that  subject  based  upon  any  silence 
or  acquiescence  at  the  meeting  of  November  9,  or  on  w^iat  is  it  based? 
For  instance,  I  stated  in  my  question  that  we  will  assume  that  Swift 
&  Company  had  been  present  at  the  meeting  of  November  9  and  had 
heard  your  statement,  and  we  will  assume,  of  course,  that  Swift  & 
Company  had  been  present  at  the  prior  meetings,  as  they  were; 
assume  everything  that  happened  did  happen  with  the  exception  that 
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at  that  meeting  Swift  &  Company  said  nothing  at  all ;  what  would 
have  been  your  course  of  conduct  in  view  of  their  silence  or  acquies- 
cence ? 

"  Mr.  Skiles.  I  would  have  assumed  that  they  expected  to  produce 
the  limit  of  their  capacity. 

"  Mr.  Hunt.  And  you  would  have  assumed  that  their  silence  was 
consent  ? 

"  Mr.  Skiles.  Silence  would  have  given  consent,  in  my  mind. 

"  Mr.  Hunt.  So  that  you  did  not  think  it  was  necessary  for  them 
to  submit  a  tender  in  so  far  as  that  tender  amounted  to  an  expres- 
sion  of  willingness  to  produce  what  you  reasonably  expected  them  to 
produce  ? 

"  Mr.  Skiles.  No,  sir. 

"  Mr.  Hunt.  The  tender,  if  I  understand  it,  was  a  determination 
of  the  points  of  production,  and  to  some  extent  a  confirmation  of 
your  estimate  of  the  quantities  which  you  expected  them  to  produce. 
Is  that  right  ? 

"Mr.  Skiles.  Your  understanding  is  correct.  I  considered  the 
point  of  production  of  more  importance  than  I  did  the  quantity  to  be 
produced,  because  I  could  regulate  the  quantity  to  be  produced  but 
1  could  not  regulate  the  point  of  production. 

"  Mr.  Hunt.  Then,  if  I  understand  you,  in  general,  at  the  meeting 
of  November  9,  the  determination  on  both  sides  was,  to  all  intenta 
and  purposes,  complete.  There  was  at  that  time,  on  Novemljer 
9th,  an  engagement  on  both  sides  with  relation  to  these  products 
of  the  packers.  And  nothing  remained  to  be  done,  so  far  as  con- 
cerned a  definite  meeting  of  the  minds  except  the  ascertainment  with 
greater  particularity  of  the  exact  quantity  of  the  particular  prod- 
ucts of  the  different  packers,  and  a  statement  by  them  as  to  the  point 
of  production.    Do  I  make  myself  clear  ? 

"Mr.  Skiles.  I  do,  if  you  will  just  permit  me  a  moment  to  think 
over  the  question,  so  that  I  can  frame  my  answer.    Will  you  read  it  if 

(The  pending  question  was  read  by  the  reporter.) 

"  Mr.  Skiles.  It  was  my  understanding  at  the  time  that  a  further 
meeting  of  the  minds  was  not  necessary.  I  considered  the  transac- 
tion closed  except  for  details  which  w^ould  be  conducted  later  re- 
garding prices,  and  the  confirmation  of  the  purchase  and  points  of 
production  and  things  of  that  sort.  I  considered  that  no  further 
transaction  was  necessary  to  determine  quantities,  and  that  each  con- 
tractor left  that  meeting  with  the  understanding  that  he  would  get 
an  undetermined  quantity — at  that  time  an  undetermined  quantity. 

"Mr.  Hunt.  Would  you  have  understood  the  United  States  had 
any  claim  against  Swift  &  Company  if  they  had  acted  just  as  they 
did  at  the  meeting  of  November  9,  but  that  later,  say,  on  Monday, 
they  had  notified  you  that  they  would  not  do  any  business  with  the 
United  States  in  1919  ? 

"  Mr.  Skiles.  I  would  have  so  considered  it,  but  the  quantity  that 
would  have  been  involved  would  have  been  a  matter  of  very  great 
question  at  the  time. 

"  Mr.  Hunt.  Would  not  that  quantity  have  been  the  quantity 
which  you  could  reasonably  expect  Swift  &  Companv  to  produce  for 
1919  delivery  ? 

"  Mr.  Skiles.  Yes,  sir. 
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"  Mr.  Hunt.  How  definitely  was  that  quantity  ascertained  ?  Can 
you^ve  us  any  idea? 

^  Mr.  Skiles.  That  is  a  very  difficult  question  to  answer,  Mr.  Hunt, 
because  there  were  so  many  features  that  entered  into  this  delivery 
of  bacon  that  it  would  be  pretty  hard  to  answer  that  question,  be- 
cause the  limit  of  production  is  based  entirely  on  the  limit  of  their 
smokehouse  space. 

"  Mr.  Hunt.  Well,  you  knew  the  limit  of  their  smokehouse  space, 
did  you  not,  at  that  time  ? 

"  Air.  Skiles.  Yes ;  but  there  were  other  pork  products  to  be  smoked 
besides  the  bacon  that  was  produced  for  the  Army.  It  depended  upon 
whether  or  not  sufficient  smokehouse  space  could  have  been  allotted 
to  our  bacon,  or  whether  it  would  have  been  necessary  for  them  to 
smoke  some  other  pork  product  in  order  to  preserve  them  and  to  pre- 
vent deterioration.  That  question  entered  into  the  proposition,  and 
would  ha v^  had  to  be  considered  had  the  contingency  come  up  at  any 
time  during  our  work. 

"  Mr.  Hunt.  When  you  speak  of  other  pork  products  by  Swift  & 
Company  than  bacon,  do  you  mean  pork  products  for  commercial 
consumption  i 

"  Mr.  Skiles.  Pork  products  for  commercial  consumption  and  also 
for  the  Army,  because  we  were  buying  hams  and  picnics  at  that  time, 
and  those  were  products  that  we  required,  and  there  were  other  pork 
products  that  it  was  necessary  to  smoke — their  sausages,  and  things 
of  that  sort. 

"  Mr.  Hunt.  So  far  as  the  possible  commercial  products  are  con- 
cerned, would  you  consider  that  the  fact  that  the  completion  of  the 
cure  of  those  commercial  products  would  have  justified  you  in  per- 
mitting Swift  &  Company  to  complete  that  cure  at  the  sacrifice  of 
the  amount  of  bacon  which  you  had  determined  Swift  &  Company 
should  produce  for  the  Army? 

"  Mr.  Skiles.  I  might  have  allowed  it  to  interfere  with  a  certain 
portion  of  it,  but  not  with  all  of  it. 

"  Mr.  Hunt.  So  that  in  fact  the  ascertainment  of  the  exact  amount 
that  Swift  &  Company  was  bound  to  deliver  after  the  meeting  of 
November  9  would  be  very  difficult  in  the  absence  of  a  definite  tender 
by  them.    Is  that  correct? 

"  Mr.  Skiles.  No  ;  it  would  not  have  been  very  difficult,  because  we 
could  have — the  meeting  of  November  9  was  so  far  in  advance  of  when 
we  actually  needed  delivery  of  the  product  as  to  have  permitted  any 
change  to  have  been  made  between  that  time  and  when  the  product 
was  actually  delivered.  Such  change  may  have  been  a  reduction  or 
perhaps  an  increase. 

"  Mr.  Hunt.  Then,  if  Swift  &  Company  had  come  to  you  on  Mon- 
day and  had  said,  '  Major  Stiles,  we  are  very  sorry,  but  our  largest 
packing  plant  has  been  consumed  by  fire,'  you  would  have  let  them 
out  to  that  extent? 

"  Mr.  Skii^s.  I  would  have  taken  that  fact  into  consideration  and 
reduced  their  allotment  accordingly. 

"  Mr.  Hunt.  Then,  the  engagement  on  November  9  to  Swift  &  Com- 
pany, for  example,  and  to  these  other  packers  represented  there  was 
subject  to  alteration,  reduction  or  increase — some  sort  of  amend- 
ment— if  facts  developed  within  a  reasonable  time  which  would  en- 
able you  to  readjust  the  situation? 
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"  Mr.  Skiles.  Yes,  sir. 

"  Mr.  Hunt.  But  in  the  absence  of  any  statement  from  them  to  you 
or  any  statement  from  you  to  them  which  expressed  a  wish  to  alter 
the  situation.  Swift  &  (Company  were  engaged  and  obligated  to  pro- 
ceed to  put  in  process  for  delivery  the  amount  of  their  product  which 
you  had  reason  to  believe  they  could  deliver? 

"  Mr.  Skiles.  Yes,  sir. 

''  Mr.  Hunt.  In  the  questions  addre^^sed  to  Major  Skiles  it  is  under- 
stood that  Swift  &  Company  are  selected  as  representative  of  the 
principal  packers,  those  present  at  the  meeting  of  November  9,  and. 
that  these  questions  are  based  upon  this  understanding.  Is  that 
correct  ? 

"  Mr.  Skiles.  That  is  correct ;  yes,  sir. 

II. 

18.  The  cases  of  the  small  packers  do  not  differ  greatly  from  those- 
of  the  large  packers  except  that  they  were  not  invited  to  attend  the 
meeting  of  November  9  or  any  meeting  prior  thereto.  Two  of  the 
small  packers  offered  evidence  that  they  had  representatives  pres- 
ent on  November  9  and  the  Government  offered  testimony  in  con- 
tradiction. Maj.  Skiles's  remarks  on  November  9  were  addressed 
only  to  the  large  packers  who  were  invited  to  attend.  Tenders  were 
obtained  from  the  small  packers  from  time  to  time  by  the  personal 
solicitation  of  Maj.  Skiles  or  his  office.  After  the  receipt  of  their 
tenders  the  procedure  was  the  same  as  in  the  case  of  the  large 
packers. 

DECISION. 

1.  Section  3744  U.  S.  Revised  Statutes  makes  it  the  duty  of  the 
Secretary  of  War  to  cause  and  require  every  contract,  made  by  him 
or  his  officers  under  him  appointed  to  make  such  contracts,  "to  be 
reduced  to  writing,  and  signed  by  the  contracting  parties  with  their 
names  at  the  end  thereof."  The  Supreme  Court  of  the  United  States 
has  held  that  that  act  is  in  the  nature  of  a  Statute  of  Frauds  for  the 
benefit  of  the  United  States ;  that  contracts  not  executed  in  the  man- 
ner prescribed  thereby  can  be  enforced  by  the  United  States  but  not 
against  it.  {Umted  States  v.  New  York  and  Porto  Rico  S,  S,  Co.y 
239  U.  S.  88;  Ackerlind  v.  U7iit€d  States,  240  U.  S.  531,  534;  St. 
Louis  Hay  and  Grain  Company  v.  United  States,  191  U.  S.,  159; 
South  Boston  Iron  Company  v.  United  States,  118  U.  S.  37;  Clark 
V.  United  States,  95  U.  S.,  539.) 

2.  During  the  emergency  created  by  the  war  it  was  not  possible 
to  reduce  agreements  to  writing  in  compliance  therewith  with  the 
same  dispatch  possible  in  peace  time;  and  on  November  11,  1918. 
when  the  Armistice  was  suddenly  signed,  it  happened  that  there  were 
many  such  agreements  outstanding  which  had  not  yet  been  executed 
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in  the  manner  prescribed  by  law  and  which,  consequently,  being  ex- 
ecutory, were  not  enforceable  against,  the  United  States  either  di- 
rectly on  the  express  contract  or  indirectly  on  a  qxiantum  valebat. 
The  Comptroller  of  the  Treasury  held  that,  hostilities  having  ended 
and  the  need  for  many  of  the  commodities  so  informally  contracted 
for  no  longer  existing,  it  was  too  late,  in  cfises  w-here  the  need  no 
longer  existed,  for  the  Secretary  of  War  to  cause  the  agreement  to 
be  reduced  to  writing  and  signed  in  compliance  with  section  3744 
E.  S.  {25  Comptroller's  Dec.  JOS  at  404,  Novemher  2o,  1916).  Ac- 
cordingly, it  was  found  that  many  contractors  had  made  large  com- 
mitments and  w^ere  engaged  in  the  performance  of  agreements,  for 
the  manufacture  of  articles  which  the  Government  no  longer  needed, 
which  they  could  not  enforce  against  the  United  States,  and  that 
great  losses  would  fall  on  such  contractors  for  that  reason.  Because 
of  the  decision  of  the  Comptroller  of  the  Treasury,  the  Secretary  of 
War  found  himself  powerless  to  grant  any  relief  by  them  complying: 
with  section  3744  E.  S.,  or  otherwise. 

3.  Congress,  realizing  the  hardship  which  that  situation  creat-ed, 
enacted  the  act  of  March  2,  1919,  commonly  called  the  Dent  Act, 
authorizing  the  Secretary  of  War  to  give  relief  in  certain  cases.  That 
statute  provides: 

*'  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon  a 
fair  and  equitable  basis  that  has  been  entered  into  in  good  faith  dur- 
ing the  present  emergency  and  prior  to  November  twelfth,  nineteen 
hundred  and  eighteen,  by  any  officer  or  agent,  acting  under  his 
authority,    direction,    or    instruction,    or    that  of    the    President, 

*  *  *  when  such  agreement  has  been  performed  in  whole  or  in 
part,  or  expenditures  have  been  made  or  obligations  incurred  upon 
the  faith  of  the  same  b^  any  such  person,  firm,  or  corporation  prior 
to  November  twelfth,  nmeteen  hundred  and  eighteen,  and  such  agree- 

men   has   not   been   executed   in   the   manner   prescribed   by    law; 

♦  *     *  99 

4.  These  claimants  come  here  seeking  relief  under  that  act.  They 
must  therefore  bring  themselves  within  its  terms.  Congress,  in  the 
exercise  of  its  legislative  power,  has  chosen  to  provide  as  one  of 
those  terms  that  the  agreement  shall  have  been  entered  into  prior 
to  Novemher  12^  1918.  As  to  agreements  entered  into  after  November 
11, 1918,  Congress  has  made  no  provision  for  relief,  and  consequently 
the  Secretary  of  War  is  powerless  to  adjust,  pay,  or  discharge  any 
such  agreement.  We  are  therefore  called  upon  to  decide  whether 
these  claimants,  prior  to  Novemher  12^  1918^  entered  into  an  agree- 
ment with  the  United  States  for  the  production  and  for  the  delivery 
during  the  months  of  January,  February,  and  March,  1919,  of  cer- 
tain packed  meats. 

9938—20 37 
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I. 

5.  We  shall  consider  the  cases  of  the  large  packers  first.  They 
contend  that  the  effect  of  the  meeting  of  November  9  was  an  agree- 
ment for  the  January,  February,  and  March  allotments.  We  think 
that  the  real  question. before  us  is  whether  the  parities  intended^  at 
the  meeting  of  November  9,  to  contract.  Such  contractual  intent,  if 
it  existed,  must  be  gathered  from  what  the  parties  said  and  did^  con- 
strued in  the  light  of  all  the  circumstances,  rather  than  from  their 
subsequent  statements  of  what  they  had  in  mind  at  the  time  or  what 
they  now  think  the  effect  of  that  meeting  was. 

6.  Let  us  examine  the  minutes  of  that  meeting  with  a  view  to 
determining  whether  the  parties  then  intended  to  contract.  At  the 
very  outset  Maj.  Skiles  informed  the  packers  why  they  had  been 
called  together,  namely,  "  in  order  that  we  may  make  known  to  you 
our  wants  and  needs."  He  then  stated  those  "  wants  and  needs  "  and 
continued : 

"  We  would  like  a  letter  from  each  one  of  you  stating  what  you  will 
be  able  to  take  care  of  and  the  quantities  that  you  expect  to  pack  of 
each  article  at  each  point." 

That  is  a  solicitation  for  a  proposal  or  offer.    He  also  said : 

"  Your  offer  will  be  made  on  the  basis  of  your  limit  of  capacity.  I 
have  a  tabulated  statement  here  which  shows  the  greatest  possible 
production  that  each  plant  can  ^ve  *  ♦  ♦  and  I  want  the  limit 
of  that  production  *  *  ♦.  vVe  want  the  poundage  first,  and 
after  that  divide  it  up  into  the  limit  of  production  of  tne  small  and 
larger  sized  cans." 

That  is  a  request  that  they  tender  the  limit  of  their  capacity. 

7.  So  far  it  is  clear  that  he  is  requesting  offers,  and  from  that  fact 
there  is  a  clear  implication  that  the  offers  may  be  rejected.  But  he 
goes  further,  and  in  speaking  of  offers  of  6-pound  cans,  states  that 
they  will  "  be  considered  " ;  and  in  referring  to  previous  tenders  of 
fresh  beef  for  a  refrigerator  boat  states  that  they  "  have  been  ac- 
cepted as  to  quantity,"  thus  clearly  and  expressly  conveying  the  idea 
that  a  tender  is  a  thing  which  may  be  accepted  or  rejected  as  the  Gov- 
ernment sees  fit. 

8.  This  leads  us  inevitably  to  the  conclusion  that  the  purpose  of 
that  meeting,  to  the  knowledge  of  both  sides,  was  to  state  the  require- 
ments of  the  Government  and  to  request  proposals,  which  could  be 
accepted  or  rejected,  and  that  the  parties  therefore  had  no  con- 
tractual intention  and  consequently  did  not  contra,ct. 

9.  Our  opinion  in  this  respect  is  not  shaken  by  Maj.  Skiles's  clos- 
ing statement: 

"  Now,  gentlemen,  I  want  you  to  push  your  production  as  much  as 
possible,  please,  and  do  the  very  best  you  can  for  us." 
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His  request  to  push  production  refers  obviously  to  their  produc- 
tion on  the  then  existing  allotments  on  which  the  packers  were  iii 
arrears,  for  they  had  "never  been  one  jump  ahead  of  the  game" 
since  they  started,  and  it  was  Maj.  Skiles's  wish  that  they  get  ahead 
just  a  little.    Nor  is  our  opinion  affected  by  Maj.  Skiles's  remark — 

"but  I  would  like  to  have  you  confirm  your  offerings  and  prices 
by  letter  immediately  upon  your  return." 

If  he  is  there  referring  to  the  offers  for  January,  February,  and 
March,  which  he  probably  is  not,  his  use  of  the  word  "  confirm  "  is 
patently  inapt,  because  up  to  that  time  the  packers  had  made  no  offers 
for  that  quarter. 

*10.  Our  conclusion  that  there  was  no  contractual  intent  is  thor- 
oughly consistent  with  the  surrounding  circumstances,  and  with  the 
prior  dealings  between  the  parties.  Previously  the  packers  had  al- 
ways offered  specific  quantities  and  the  Government  had  accepted 
such  tenders. 

11.  It  is  doubtful,  even  though  we  assume  for  the  purpose  of  the 
discussion  that  there  was  an  intention  to  contract,  whether  the  propf 
was  sufficient  to  warrant  an  implication  of  the  particular  commodities 
and  quantities  thereof,  allotted  to  ecuih  packer^  with  sufficient  definite- 
ness  and  certainty  to  avoid  a  defect  in  that  particular  rendering  an 
intended  agreement  no  agreement  at  all.  (Williston  on  Contracts, 
Sec.  42 ;  Elliott  on  Contracts,  Sees.  178, 180;  13  Corpus  Juris,  266-70.) 
The  agreement  could  not  have  been  for  total  capacity  for  the  first 
quarter  of  1919,  because  Maj.  Skiles  expressly  put  a  limit  on  the  gross 
quantities  he  would  allot,  and  later  acted  consistently  in  refusing  to 
allot  more  bacon  than  he  had  stated  that  he  required.  Furthermore, 
many  of  these  claimants,  concurrently  with  their  production  of  army 
meats,  also  produced  meats  for  their  ordinary,  commercial,  civilian 
business.  If  the  Government  was  obligated  by  the  meeting  of  Novem- 
ber 9  to  take  their  total  capacity,  they,  on  the  other  hand,  of  course 
were  obligated  to  furnish  it — thus  cutting  off  all  of  their  commercial 
business  in  the  meats  in  question  and  other  meat  products  which  re- 
quired facilities,  notably  smokehouse  capacity,  which  could  be  util- 
ized for  the  production  of  Army  meats.  We  do  not  think  that  such 
a  result  can  seriously  be  contended  for.  Furthermore,  it  seems  rather 
that  in  their  prior  dealings  most  of  them  at  least  did  not  tender  their 
actual  total  capacity,  but  instead  tendered  the  part  of  that  capacity 
which  they  felt  that  they  could  divert  from  their  commercial  business 
to  this  Army  business.  Moreover,  if  the  meeting  of  November  9  were 
construed  as  an  agreement  to  enter  into  a  contract  in  the  future,  there 
might  be  the  same  difficulty  about  unteertainty.  (Elliott  on  Con- 
tracts, Sec.  175.) 
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12.  It  was  urged  by  some  of  the  claimants  that  the  kinds  and  quan- 
tities of  the  various  meats  which  they  were  obligated  by  the  meeting 
of  Xovember  9  to  furnish  are  to  be  determined  by  the  following 
formula :  They  were  obligated  to  furnish  a  quantity  of  each  kind  of 
meat  which  bears  the  same  relation  to  the  total  requirements  of  the 
Go\'ernment  as  stated  at  that  meeting  as  the  amounts  which  they 
had  previously  been  in  the  habit  of  furnishing  bore  to  the  respective 
previous  requirements  of  the  Government.  The  principal  objection 
to  this  contention  is  that  there  is  nothing  in  the  minutes  of  the  Novem- 
ber 9  conference  to  suggest  it.  Moreover,  there  was  no  proof  as  to 
what  that  ratio  was  or  even  whether  it  was  more  or  less  constant 
throughout  the  prior  dealings  of  the  parties. 

13.  Some  of  the  claimants  did  not  bring  themselves  within  the 
jurisdictional  requirement  of  the  act,  which  authorizes  the  Secretary 
of  War  to  settle  only  in  cases  where  the  agreement  has  been  per- 
formed in  whole  or  in  part,  or  expenditures  have  been  made  or 
obligations  incurred  upon  the  faith  of  the  same  prior  to  November  12,. 
19.18.  Consequently  the  Secretary  of  War  would  be  without  author- 
ity under  the  act  to  settle  with  such  claimants  even  though  an  agree- 
ment had  been  made  on  November  9.  In  view  of  the  conclusion 
we  have  reached,  it  is  unnecessary  to  decide  which  of  these  claimants 
failed  to  satisfy  that  jurisdictional  requirement. 

II. 

14.  From  the  conclusion  we  have  arrived  at  it  follows  that  the 
meeting  of  November  9  did"  not  result  in  an  agreement  with  the 
small  packers. 

15.  Moreover,  there  is  an  additional  fatal  objection  in  the  case  of 
the  small  packers.  They  were  not  present  on  November  9.  Obvi- 
ously an  agreement,  consisting  of  an  offer  and  acceptance,  can  not 
be  made  if  the  offer  and  acceptance  are  not  communicated  between 
the  parties.     (Matter  of  Miller  &  Hart,  these  decisions.) 

16.  We  think  that  the  two  small  packers  who  claim  to  have  had 
representatives  present  on  November  9  stand  on  no  better  ground 
because  they  were  not  invited  to  attend,  and  any  remarks  which  Maj. 
Skiles  made  were  not,  as  they  knew,  addressed  to  them. 

17.  Many  of  the  small  packers,  also,  were  not  able  to  prove  the 
jurisdictional  requirement  of  the  act  of  March  2, 1919,  above  referred 
to.  For  the  reason  already  stated,  it  is  also  unnecessary  in  the  cases 
of  the  small  packers  to  decide  which  ones  failed  to  satisfy  the  juris- 
dictional requirement  of  the  act. 

18.  Claimants  Z.  Frai^l"  cO  Son  i'o,  and  OHcar  F.  Mai/cr  cO  Bro. 
did  not  appear  at  the  hearings  and  offered  no  proof. 
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III. 

19.  Claimant  Wils(yfi  <£  Co,  urge  upon  us  that  the  meeting  of 
November  9  amounted  to  a  requisition  of  their  product  for  January, 
February,  and  March  under  the  food-control  act  of  August  10,  1917, 
which  authorized  the  President  to  requisition  foods  and  other  sup- 
plies necessary  to  the  support  of  the  Army.  That  act  contemplates 
compulsion.  We  find  nothing  in  the  conference  of  November  9  or 
any  other  dealings  which  leads  us  to  believe  that  either  side  thought 
that  the  packers  were  to  produce  under  compulsion.  On  the  con- 
trary, we  think  it  clear  that  they  were  dealt  with  entirely  as  free 
agents  who  were  at  liberty  to  contract.  For  that  reason,  among 
others,  we  think  that  there  was  no  requisitioning,  imder  that  act, 
on  November  9  or  at  any  other  time. 

IV. 

20.  Claimant  Kingan  <&  Co.'^s  original  Statement  of  Claim  alleged 
a  contract  made  on  December  15,  1918.  At  the  hearing  it  presented 
a  second  amended  Statement  of  Claim  alleging  a  contract  made  on  or 
about  January  15, 1918,  for  its  entire  continuous  production  of  serial 
10  bacon  until  claimant  should  be  notified  to  the  contrary. 

21.  No  allotments  were  made  to  this  claimant  bv  the  Food  Admin- 
istration  for  January,  February,  and  March,  and  Mr.  Sinclair,  the 
claimant's  representative,  went  to  see  Maj.  Skiles  about  the  matter 
about  December  15.  Maj.  Skiles  told  him  that  he  would  accept  his 
tenders  for  January  and  February',  and  he  accordingly  did  make 
allotments  to  claimant  for  those  two  months.  He  also  told  him  that 
he  would  not  accept  his  March  tender,  and  accordingly  he  never 
made  any  allotment  to  this  claimant  for  March.  The  present  claim 
is  for  $3,000.72  for  loss  on  certain  tin  and  for  $15,545.52  for  loss  on 
150,000  pounds  of  serial  10  bacon,  being  an  overage  on  the  February 
allotment.    No  claim  is  made  for  anything  for  March. 

22.  Mr.  Sinclair  testified  regarding  a  conversation  he  had  with 
Maj.  Skiles  in  January,  1918,  out  of  which  the  continuing  contract 
claimed  is  alleged  to  have  arisen  (p.  848) : 

"  and  as  a  result  of  that  conference  I  got  the  understanding  that  we 
were  requested  to  put  in  equipment  and  to  make  Serial  No.  10  bacon 
and  that  they  would  take  all  that  we  could  make." 

*  *  *  *  *  «  * 

"At  first  we  were  only  told  to  turn  out  in  limited  quantities.  We 
gradually  increased  that  until  we  got  up  to  a  capacity  of  two  million 
pounds." 
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"  The  understanding  I  had,  which  was  confirmed  at  numerous  in- 
terviews with  Mr.  Skiles  in  Chicago  and  at  later  dates  was  that  they 
were  to  take  all  we  could  manufacture,  and  they  did  do  it. 

"  Q.  How  long  was  that  agreement  to  last? 

"A.  Until  we  were  notified  to  the  contrary." 

Page  852 : 

"  We  wrote  letters  and  we  made  offers  of  quantities  from  time  to 
time." 

On  cross-examination  he  testified  (pp.  875-81) : 

"  Lieut.  Col.  Carruth.  Give  us  your  recollection. 

"  Mr.  Sinclair.  My  recollection  is  that  the  general  question  of  fur- 
nishing canned  meats  was  discussed,  as  well  as  the  increasing  re- 
quirements of  the  Quartermaster  Department  for  these  canned  meats 
which  they  furnished  to  the  troops  in  France.  All  of  the  bacon  and 
corned  beef  and  corned  beef  hash  for  troops  overseas  had  to  be  put  up 
in  cans;  and  the  facilities  of  the  country  for  canning  meat,  particu- 
larly canning  bacon,  were  small  at  the  time,  and  the  major  wanted 
such  people  as  had  canning  factories  in  connection  with  tneir  plants  to 
go  in  the  business  of  furnishing  supplies  for  them.  We  have  a  can- 
ning department,  and  he  urged  me  to  get  that  canning  department 
working  on  orders  for  the  United  States  Army.  We  were  at  the 
time  making  some  corned  beef  for  the  British  Government,  but  that 
later  was  stopped  and  all  our  production  taken  over  for  the  United 
States  Government. 

"  Lieut.  Col.  Carruth.  Could  you  give  just  about  what  the  major 
said  to  you  that  led  you  to  believe  he  was  urging  you  to  do  this? 

"  Mr.  SiNci^MR.  lie  said  that  their  requirements  would  be  steadily 
greater  for  canned  bacon  and  urged  me,  as  we  had  a  canning  fac- 
tor v,  to  go  into  producing  bacon  in  full  force. 

'^ Lieut.  Col.  Carruth.  What  else  did  he  say  to  you?  Before  you 
started  to  make  Government  bacon  you  naturally  wanted  to  know 
something  about  the  quantities  and  for  how  long? 

"Mr.  biNciAiR.  I  had  an  understanding  with  the  major  that  we 

would,  from  time  to  time,  furnish  him  with  such  quantities  as  we 

could  ship,  which  we  did,  in  the  form  of  tenders;  and  he  indicated 

to  me  that  any  bacon  that  we  put  up  in  the  form  of  canned  bacon 

they  would  take  from  us." 

'  «  *  «  «  «  *  « 

"Mr.  Hunt.  What  did  he  say? 

"  Mr.  Sinclair.  That  any  bacon  that  we  put  down  green  or  started 
the  preparation  of  to  make  Serial  10  bacon  he  would  take." 

"Lieut.  Col.  Carruth.  Was  anything  further  said  at  that  con- 
versation with  reference  to  tenders  that  you  were  to  make,  and  that 
offers  and  acceptances  would  take  place  from  time  to  time  along 
down  through  the  year? 

"  Mr.  Sinclair.  I  was  seeking  information  as  to  how  the  business 
was  done,  and  he  told  me  that  the  way  it  was  done  was  that  they 
would  come  with  proposal  forms  every  few  weeks,  and  we  would 
name  the  quantities  that  we  could  ship  during  the  subsequent  two 
weeks  and  put  our  price  on  it,  and  that  would  be  the  way  the  quanti- 
ties and  prices  woiud  be  arranged." 
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23.  About  this  arrangement  Maj.  Skiles  testified  (pp.  695-6)  : 

"  I  inquired  of  him  whether  he  was  familiar  with  our  require- 
ments and  was  in  a  position  to  give  us  what  we  wanted.  He  stated 
that  he  was,  and  I  immediately  told  him  to  go  ahead  and  prepare 
such  quantities  of  Serial  8  bacon,  the  crate  bacon,  or  the  canned 
bacon,  as  much  as  he  was  able  to  produce  without  interfering  with 
their  commercial  trade. 

"Maj.  Tatlor.  Did  you  tell  him  anything  more  definite  about 
the  arrangements  that  would  be  made  from  time  to  time  for  orders 
for  bacon? 

"Mr.  Skii^s.  I  told  him  before  he  had  completed  a  contract,  in 
order  that  his  plant  may  not  lie  idle  in  that  particular  commodity, 
I  wanted  to  know  it  in  ample  time  so  that  I  could  give  him  further 
contracts.  I  said,  '  You  don't  need  to  particularly  wait  for  them ; 
there  will  be  an  inspector  constantly  in  your  plant,  and  if  you  lay 
down  your  product  under  the  supervision  of  that  inspector  and  he 
tells  me  that  he  has  inspected  it  and  it  meets  our  requirements,  the 
details  of  the  purchase  orders  and  so  forth  can  be  arranged  later.' 
I  set  no  particular  date  that  he  should  discontinue.  I  perhaps  led 
him  to  believe  that  he  was  to  continue,  and  it  was  my  intention  that 
he  should  continue  until  I  instructed  him  otherTvise.'^ 

24.  We  think  that  what  actually  happened  was  that  Maj.  Skiles 
told  Mr.  Sinclair  that  the  Government's  requirements  in  the  future 
would  be  great  and  urged  him  to  take  some  of  this  contemplated 
Government  business  and,  as  Mr.  Sinclair  says,  "  to  get  that  can- 
ning department  working  on  orders  for  the  United  States  Army." 
Both  parties  contemplated  that  the  orders  were  not  yet  placed  and 
that  the  placing  of  them  was  a  future  matter,  the  procedure  of 
which  was  to  be  a  submission  of  a  tender  by  the  claimant  subject  to 
acceptance  by  the  Government.  Subsequently  that  is  what  the 
parties  actually  did  and  thus,  by  their  own  acts,  construed  the  ar- 
rangement. There  was  no  intention  that  the  United  States  should 
be  obligated  until  such  tenders  were  accepted,  except  as  hereinafter 
stated.  Bealizing  that  there  miglit  be  delays  in  submitting  and  ac- 
cepting such  tenders,  and  in  view  of  the  long  time  required  to  process 
this  bacon,  Maj.  Skiles  went  further  and  told  Mr.  Sinclair  that, 
nevertheless,  the  United  States  would  take  all  serial  10  bacon  which 
claimant  put  into  process  of  cure  under  the  supervision  of  Army  in- 
spectors, provided  such  bacon  was  passed  by  such  inspectors  and 
met  the  Government  specifications. 

25.  That  amounted  to  an  oifer  to  enter  into  a  contract — a  continu- 
ing offer — which  could  be  accepted  by  the  claimant,  at  any  thne  be- 
fore revocation,  by  doing  an  act,  namely,  by  putting  serial  10  bacon 
into  process  of  cure  under  the  supervision  of  Army  inspectors.  At 
the  time  the  bacon  is  so  put  into  cure  the  offer  is  accepted  and  a 
contract  arises  with  the  Government  to  take  such  bacon.  That  con- 
tract later  could  l)e  performed  by  the  claimant  only  by  finishing  the 
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processing  of  the  bacon  so  that  it  passed  the  Army  inspectors  and 
met  the  Government  specifications. 

26.  In  the  case  before  us,  then,  the  contract  for  150,000  pounds  of 
bacon  claimed  arose  at  the  time  the  bacon  was  put  into  process  of 
cure  under  the  supervision  of  Army  inspector,  if  the  latter  be  the 
fact.  Such  date  does  not  appear  in  evidence.  It  has  therefore  not 
been  shown  that  a  contract  was  made  prior  to  November  12  and  we 
are  unable  to  g:rant  any  relief  under  the  act  of  March  2, 1919. 

V. 

27.  As  the  hearings  in  these  cases  progressed,  some  of  the  claimants 
began  to  feel  around  for  some  theory  other  than  the  meeting  of 
November  9  on  which  to  rest  their  cases.  Two  possible  arrangements 
which  the  parties  might  have  made,  which  suggest  themselves  at  this 
time,  are : 

(a)  They  could  have  entered  into  an  agreement,  even  oral,  for 
continuous  production  of  total  capacity,  or  other  amounts,  until  fur- 
there  notice,  or  for  the  duration  of  the  war,  or  for  some  other  time — 
a  hi-lateral  contract. 

{b^  The  Government  could  have  made  a  continuing  offer  to  take 
whatever  they  might  thereafter  produce,  as  it  did  in  the  case  of 
Kingan  <£  Co  ,  supra^  subject  to  acceptance  by  doing  an  act  of  some 
kind — an  offer  to  enter  into  a  uni-lateral  contract. 

Several  of  the  claimants  adopted  an  alternative  theory  similar  to 
{a) ,  8i/pra^  of  a  hi-lateral  contract  made  in  the  spring  of  1916  for  the 
continuous  total  capacity  of  their  plants,  and  they  offered  some  proof 
tending  to  show  such  a  contract,  as  well  as  cross-examined  Maj. 
Skiles  on  that  question.  In  the  main,  the  testimony  on  that  phase  of 
the  case  is  most  indefinite  and  uncertain  and  lacking  in  particulars 
such  as  persons,  time,  and  place.  We  quote  some  of  the  most  perti- 
nent passages.    Mr.  Waddell,  of  Armour  cfe  Co,^  testified  (pp.  147-49)  : 

"  Mr.  Waddell.  Going  back  to  the  first  obligations  of  the  packers, 
we  met  in  frequent  consultation  with  Gen.  Kniskern  and  Maj.  Skiles, 
in  which  it  was  emphasized  that  very  large  quantities  of  supplies 
would  be  exacted  from  the  packers,  and  that  it  was  necessary  for  us 
to  speed  up  and  increase  our  capacity.  At  our  first  meeting  we  were 
told  that  if  necessary  we  should  increase  our  equipment,  smokehouses^ 
and  so  forth,  and  that  the  requirements  for  the  Army  would  be  on 
the  basis  of  one  million  men,  and  immediately  this  would  be  increased 
to  two  million  men,  and  from  that  we  would  work  up  gradually  to 
furnishing  supplies  for  five  million  men;  and  if  the  war  was  pro- 
longed it  would  probably  mean  ten  million  men,  thus  giving  us  an 
idea  of  the  gigantic  problem  that  was  ahead  of  the  packers  in 
furnishing  these  supplies. 

"At  our  first  meeting  we  were  called  in  in  conference  with  Gen. 
Kniskern  and  Maj.  Skiles,  asking  us  what  quantities  we  could  supply 
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for,  if  I  recall  correctly — was  that  for  the  month  or  three  months, 
Maj.  Skiles? 

"  Maj.  Skil.es.     It  perhaps  was  for  the  month  at  that  time. 

"Mr.  Waddeli..  For  the  month — giving  maximum  quantities. 
These  probable  amounts  that  we  could  furnish  were  scheduled,  and 
we  were  told  that  they  would  not  be  adequate  to  fill  the  orders.  After 
tendering  these  quantities  we  immediately  were  advised  to  go  ahead 
and  prepare  those  quantities  for  the  Government  and  ^s  much  more 
as  we  could  furnish. 

"Each  subsequent  meeting  was  about" on  the  same  line,  and  it  was 
constantly  emphasized  to  us  that  we  were  not  producing  fast  enough, 
and  that  we  would  have  to  lay  lines  to  increase  that  production,  and 
this  was  borne  out  from  the  fact  that  the  requirements,  I  say,  were  in 
excess  of  the  production  which  we  had  tendered. 

"  In  several  of  the  meetings,  after  receiving  the  tenders  or  the 
offerings  of  the  different  packers,  Maj.  Skiles  would  foot  up  the  list, 
and  he  would  state, '  Well,  gentlemen,  you  haven't  offered  us  enough,' 
and  he  would  again  urge  us  to  increase  our  quantities,  which  we  did." 

and  (p.  314)  : 

"Mr.  Waddell.  They  assured  us  we  could  not  overproduce  and 
that  every  pound  of  bacon  Armour  &  Company  could  (or  would?) 
turn  out  would  be  taken.    We  had  definite  assurances." 

and  (p.  317) : 

"  Mr.  Waddell.  I  cannot  recall  the  words,  but  in  substance  we  had 
their  assurance  and  their  belief  that  anything  that  we  would  tender 
(or  we  would  produce?)  would  be  accepted,  and,  I  might  say,  in  sub- 
stantiation of  that,  not  only  what  we  had  tendered,  but  we  had  sur- 
plus production  at  the  beginning  of  the  war  and  they  relieved  us  of 
the  surplus  and  were  very  glad  to  do  it." 

Mr.  Holmes  testified  on  behalf  of  Swift  <6  Co.  (p.  642) : 

"  Mr.  Shaw.  Was  there  an  agreement  between  Swift  &  Company 
and  the  Zone  supply  officer  in  C  hicago  as  to  the  amoimt  of  Swift  & 
Company's  manufacturing  capacity  to  be  used  for  manufacturing 
Army  bacon? 

"  Mr.  Holmes.  Well,  it  was  generally  understood,  and  we  were  im- 
pressed all  the  time  to  make  all  the  Army  bacon  we  could." 

Mr.  Neill  testified  on  behalf  of  Baker  Food  Products  Co,  (pp. 
731-2)  : 

"  Mr.  Hunt.  *  *  ♦  How  did  you  express  your  intention  to  ac- 
cept a  binding  obligation  and  deliver  your  product  for  the  first  three 
months  of  1919?    Do  you  understand  me? 

"  Mr.  Neill.  I  think  I  do.  There  was  no  specific  thing.  We  did 
not  make  a  specific  offer  for  this  month  until  after  November  12,  but 
it  was  just  understood  that  we  were  to  increase  our  facilities  and  thej 
were  to  receive  such  production  as  came  from  these  increased  facili- 
ties." 

Mr.  Cownie,  of  Bold  Packing  Co,^  testified  (pp.  798-9) : 

"Shortlv  before  the  draft,  I  think  it  was,  Gen.  Kniskern  saw 
clearly  ahead  that  there  was  going  to  be  a  heavy  demand  for  sup- 
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plies  for  his  (jovemment  and  he  called  a  conference  of  the  repre- 
sentatives of  the  five  large  packers  and  also  myself  as  a  representa- 
tive of  the  Dold  Pacldng  Company. 

"I  do  not  think  I  am  violating  any  confidence  in  saying  that  at 
that  first  conference  Gen.  Kniskern  stated  that  he  looked  upon  the  six 
persons  present  as  really  an  advisory  committee  to  help  him  out  with 
his  problem  of  feeding  the  Army.  I  attended  practically  every  con- 
ference after  that  date. 

"  Mr.  Harlow.  To  come  down  to  the  time,  or  about  the  time,  of 
the  draft,  what,  if  any,  understanding  did  you  have  with  Govern- 
ment representatives  in  connection  with  the  supply  of  food  products 
for  the  AiTuy  ? 

"Mr.  CowxiE.  There  was  not  a  conference  held  at  which  Gen. 
Kniskern  did  not  first  of  all  impress  up<m  all  that  the  demands 
were  going  to  be  enonnous  and  that  it  would  tax  the  capacity  of 
every  packing-house  plant  in  the  country.  There  was  not  a  time.  * 
He  would  say,  'Now,  gentlemen,  I  expect  you  to  produce  every 
pound  of  Government  meat  that  you  can.  If  you  produce  more 
than  has  been  allotted  to  you  at  any  time,  I  will  take  it,  but  keep  pro- 
ducing.' That  was  really  the  warning  at  every  meeting,  either  by 
Gen.  Kniskern  or  Maj.  Skiles,  and  generally  by  both. 

"Mr.  Harlow.  Can  you  fix  the  date  at  which  the  Government 
representatives  advised  you  they  would  take  the  limit  of  your  ca- 
pacity ? 

"  Air.  CowNiE.  That  came  about  the  time  of  the  draft." 

Maj.  Skiles  testified  (p.  1022)  : 

"  Mr.  Hunt.  You  told  them  from  time  to  time  (at  the  conferences) 
you  would  take  all  that  they  could  (or  would)  furnish  (for  the 
period  in  question),  didn't  you? 

"  Maj.  Skiles.  Yes. 

"Mr.  Huxt.  And  vou  knew  about  what  they  could  furnish? 

"Maj.  Skiles.  I  knew  exactly  what  they  could  furnish." 

and  (pp.  1114-15)  : 

"  Mr.  Harlow.  And  they  have  testified,  or  most  of  them  have,  that 
their  understanding  of  that  agreement  was  that  you  were  to  take 
their  entire  output  and  such  additional  output  as  increased  facilities 
would  enable  them  to  deliver  for  an  indefinite  time,  to  wit,  for  the 
duration  of  the  war,  or  until  demobilization,  or  until  such  time  as 
the  Army  did  not  need  that  output,  and  you  formally  notified  them 
to  that  effect.  I  want  to  know  if  that  was  your  understanding  of 
the  agreement. 

"  Maj.  Skiles.  They  did  not  get  that  understanding  as  early  as 
September,  1917,  and  I  very  much  doubt  if  they  got  that  under- 
standing before  early  in  1918. 

"  Mr.  Harix)w.  Well,  they  did  get  that  understanding  before  No- 
vember 9,  1918,  did  they  not? 

"  Maj.  Skiles.  Oh,  yes,  decidedly.    November  9,  1918. 

"  Mr.  Harlow.  1918;  yes.  And  that  was  the  understanding  which 
you  had  in  your  mind  as  a  Government  representative  ? 

"Maj.  Skiles.  Oh,  yes. 
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"  Mr.  Harlow.  There  was  a  meeting  of  both  your  mind  and  their 
minds  on  that  one  thing? 
"Maj.  Skiles.  There  was." 

and  pp.  1116-17) : 

"  Did  you  consider  that  each  time  a  tender  was  made  to  you  by 
the  packer  and  an  allotment  thereafter  made  to  him  that  you  and  the 
packer  were  entering  into  separate  and  distinct  contracts,  or  was  it 
merely  a  continuation  of  your  arrangement  or  agreement  that  you 
would  take  their  entire  output  until  you  notified  them  you  did  not 
want  it? 

"  Maj.  Skiles.  The  purpose  of  the  allotment  was  to  take  care  of 
such  increased  quantities  or  such  further  quantities  as  they  were  able 
to  furnish,  and  the  arrangement  was  an  arrangement  for  a  continuous 
performance,  but  the  preparation  of  contracts  had  to  be  performed 
periodically. 

"  Mr.  HARiiOw.  And  that  was  a  mere  detail? 

"Maj.  Skiles.  That  was  a  mere  detail. 

"  Mr.  Harix)w.  So  that  the  asking  for  tenders  and  the  issuing  of 
allotments  thereafter  was  really  for  the  purpose  of  enabling  you  to 
known  w'here  you  stood  from  time  to  time  and  to  stimulate  them  to 
produce  to  capacity,  was  it  not? 

"  Maj .  Skiles.  Oh,  yes.    That  was  the  purpose  of  the  conferences." 

and  (pp.  1127-28)  : 

"  I  want  to  ask  you  if  in  your  opinion  on  the  8th  day  of  November, 
1918,  you  were  delegated  (obligated),  and  through  you  the  United 
States  Government,  to  accept  any  quantities  of  bacon  or  roast  beef 
hash  or  corned  beef  from  any  of  these  packers  beyond  the  orders  that 
they  already  actually  had  up  to  and  including  December  31,  1918." 

"Mr.  Shirk.  And  whatever  he  answers  will  only  be  his  opinion. 
I  don't  see  any  objection  to  having  it. 

"  Maj.  Skiles.  I  think  I  was  morally  obligated  to  take  anything 
that  they  had  prepared  to  give  me. 

"Maj.  Taylor.  For  what  length  of  time? 

"Maj.  Skiles.  Any  reasonable  length  of  time.  I  would  consider, 
in  this  instance — oh,  I  don't  know  that  I  would  consider  four  months 
unreasonable,  and  I  think  three  months  would  be  more  reason- 
able. The  shorter  the  time  the  more  reasonable  it  would  be.  But  I 
did  urge  them  so  strongly  to  produce  for  us,  and  they  naturally 
had  to  make  preparations  far,  far  in  advance  of  requirements  in 
order  to  produce  when  the  time  came  for  delivery,  and  I  felt  that 
I  was  morally  and  the  Government  was  morally  obligated  to  them 
in  a  sense  to  take  care  of  such  commodities  as  they  had  prepared 
to  produce  for  us  that  could  be  diverted  to  other  uses." 

28.  All  of  the  packers,  however,  were  not  unanimous  in  making 
this  contention  of  a  continuing  contract.  Lihhy^  McNeill  and  Libby^ 
for  instance,  expressly  repudiated  such  an  arrangement.  Its  presi- 
dent, Mr.  W.  F.  Burrows,  testified  as  follows  (p.  505) : 

"Maj.  Taylor.  Did  you  consider  that  the  Government  was  obli- 
gated to  take  the  entire  capacity  of  your  plant? 
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"  Mr.  BuRROAvs.  No ;  only  the  actual  contracts  that  we  had. 
"Maj.  Tayix)r.  From  time  to  time  as  you  received  them? 
"  Mr.  Burrows.  As  we  were  allotted  those  contracts  at  these  meet- 
ings.    ♦     *     ♦ " 

29.  Much  of  the  confusion  which  has  arisen  on  this  branch  of  the 
case  is  due,  we  think,  to  a  failure  clearly  to  distinguish  between  a 
bilateral  and  a  unilateral  contract.  Suppose  A  says  to  B:  "//  ymt 
make  me  a  hundred  pounds  of  bacon^  I  tcill  pay  you  $50^  B  is  not 
obliged  to  make  any  bacon  for  A;  but  if  he  does  make  a  hundred 
pounds  for  A,  he  thereupon  accepts  A's  offer,  creates  a  contract,  and 
A  is  then,  and  not  until  then,  obligated  to  pay  him  the  sum  stated. 
B  exchanged  his  performance  for  A^s  promise.  That  is  a  unilateral 
contract.  Suppose,  however,  that  A  says  to  B :  "  //  you  will  promise 
fo  mal'e  me  a  hundred  pounds  of  hacon^  I  j^^omise  to  pay  you  $50 
for  it^'^  and  B  replies,  "J 7/  right ^  I  promise  to  mnke  you  a  hundred 
pounds  of  hacony  Thereupon  B  is  obligated  to  make  the  bacon,  and 
A  is  bound  to  pay  the  amount  stipulated  therefor.  The  two  ex- 
changed promises^  and  at  once  both  became  bound.  That  is  a  bi- 
lateral contract.  (See  Williston  on  Contracts,  sec.  13;  Williston's 
Wald's  Pollock  on  Contracts,  p.  35,  note  40 ;  1  Parsons  on  Contracts, 
p.  486;  1  Elliott  on  Contracts,  sec.  14;  13  Corpus  Juris,  247,  266; 
Harmon  v.  McAdams^  120  U.  S.,  363,  366.)  These  principles  should 
be  borne  in  mind  in  considering  these  transactions. 

30.  After  a  careful  consideration  of  all  of  the  evidence,  we  are 
of  the  opinion  that  the  parties  at  no  time  entered  into  a  bilateral 
contract  for  meats,  except  the  specific  allotments,  and  that  no  bilMeral 
contract  for  total  production  or  continuous  production  or  the  like 
was  made.  We  think  that  it  was  not  the  intention  of  the  (rovern- 
ment  to  promise  unconditionally  to  take  meats,  and  that  it  did  not 
do  so  over  and  above  the  tenders  and  acceptances  or  allotments 
thereof.  If  it  had  been  otherwise,  it  would  have  been  foolish  and 
meaningless  for  the  packers  to  make  offers  from  time  to  time  as  they 
universally  did,  and  for  the  Government  to  accept  them  as  it  did. 
We  have  examined  most  carefully  the  minutes  of  all  of  the  con- 
ferences and  we  think  that  they  indicate  clearly  that  neither  side 
considered  the  Government  bound  to  take  the  future  production  until 
it  made  an  allotment  therefor.  We  have  noted  in  paragraph  seven 
of  our  Findings  of  Fact  some  of  the  things  that  occurred  at  those 
meetings.  We  recite  here  some  additional  matters  which  bear  on  the 
intention  of  the  parties.  The  following  appears  in  the  minutes  of  the 
meeting  of  January  30, 1918  (pp.  960-961) : 

"Mr.  Diesing,  of  Cudahy  Packing  Co.,  stated  that  they  had  a 
C|uantity  of  fresh  beef  in  the  freezer  that  had  been  inspected  by  our 
inspectors.  Col.  Kniskern  replied  asking  if  the  beef  bore  the  in- 
spector's stamp.  Mr.  Diesing  stated  that  he  did  not  know.  Colonel 
(Kniskern)   replied  that  he  had  stopped  such  inspection  for  the 
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reason  that,  in  the  event  he  allowed  the  inspection  to  proceed,  that 
he  would  have  considered  himself  under  obligation  to  take  that  beef. 
The  inspection  was  discontinued.  After  reflection,  Col.  Kniskern 
stated  that  he  would  take  such  beef  as  they  now  had  in  storage,  but 
that  he  would  not  restrict  the  inspectors  in  their  duty  in  inspecting 
this  beef,  and  he  wanted  it  understood  that  they  will  not  put  up  any 
more  beef  for  this  office  except  at  their  own  risk  and  stated  that  this 
was  not  a  suggestion  for  them  to  take  such  action." 

The  minutes  of  February  26,  1918,  contain  a  statement  of  the 
offerings  of  six  of  the  large  packers  for  bacon  and  for  canned  meats 
consisting  of  corned  beef,  roast  beef,  and  hash,  followed  by  this  state- 
ment (pp.  964-5) : 

"Advertisement  is  to  be  issued  on  1st  and  15th  of  April  and  May 
covering:  the  canned  meats  in  quantities  to  be  provided  after  those 
dates.  One  advertisement  for  the  bacon  covering  the  whole  amount. 
Advertisement  issued  on  the  15th  of  April." 

The  following  appears  in  the  minutes  of  March  5,  1918  (p.  966)  : 

"Col.  Kniskern.  Thursday  you  will  get  in  what  you  can  do  for 
this  stuff  called  for  on  April  25th,  and,  in  addition  thereto,  the  bacon 
called  for  Jime  25th  and  July  25th. 

"  Friday  afternoon  at  2.00  o'clock,  if  it  is  agreeable  to  you,  we  will 
make  allotments.    Also  give  price  Friday  for  April  25th  on  beef. 

"The  allotment  of  canned  meats  called  for  April  25th  delivery 
will  be  added  to  the  canned  meats  already  allotted  for  April  delivery 
and  covered  by  the  advertisement  that  has  already  been  provided  for 
for  issuance  in  April." 

The  minutes  of  March  8, 1918,  show  the  following  (pp.  967-8) : 

"  Total  amounts  of  new  beef  Government  specification  offered  as 
25,250,000  lbs.,  all  of  which,  it  was  announced  to  the  packers,  will 
be  taken.  Offering  of  12,350,000  lbs.  commercial  trimmed,  etc.,  now 
in  storage  was  to  be  considered  and  notification  to  the  packers  sent 
out  later  as  to  what  would  be  accepted. 

"  Total  of  28,001,000  bacon  No.  10  was  offered  and  accepted." 

31.  If  the  Government  promised  unconditionally  in  the  spring 
of  1918  to  take  these  meats  and  the  parties  therefore  considered  both 
sides  obligated  thereby,  it  seems  to  us  inexplicable  that  they  should 
not  have  still  been  of  the  same  opinion  in  the  following  spring.  It 
appears  that  it  was  not  thought  at  the  meeting  of  April  29,  1919, 
at  which  both  the  large  and  small  packers  attended,  that  the  Govern- 
ment had  bound  itself  in  the  spring  of  1918  to  take  any  meats  for 
March,  1919;  and  the  parties  were  then  puzzled  to  Imow  how  to  bring 
the  matter  within  the  act  of  March  2,  1919,  and  get  relief.  Gen. 
Kniskern  said  at  that  meeting  (p.  205)  : 

"Now  you  might  think  that  the  notification  from  the  Food  Ad- 
ministration which  was  received  some  time  in  Decoml>er  would  be 
the  basis  for  your  claim.  Fortunately  for  all  of  us,  we  had  that 
meeting  (Nov.  9,  1918)  prior  to  November  12,  1918,  which  is  covered 
by  the  minutes,  copies  of  which  have  been  furnished  you,  to  estab- 
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lish  the  basis  for  your  claim.  Any  subsequent  communication  that 
we  had  made  would  be  supporting  the  claim,  but  the  claim  is  estab- 
lished by  the  minutes  of  the  conierence  of  November  9,  1918.  We 
thank  Mr.  Shepard  (of  Cudahy  Packing  Co.)  for  making  that  sug- 
gestion to  us.  We  were  talking  about  how  we  were  going  to  find 
something  that  occurred  before  November  12, 1918,  and  Mr.  Shepard 
said,  why  that  meeting  was  before  the  12th  of  November." 

32.  Undoubtedly  the  Quartermaster  Corps  frequently  urged  the 
packers  to  increase  their  tenders  and  to  offer  more  than  they  had  been 
offering  previously.  It  was  immaterial  to  the  Quartermaster  Corps 
how  the  packers  did  this — whether  they  did  it  at  a  sacrifice  to  their 
commercial  business  or  whether  they  kept  their  existing  facilities 
working  on  civilian  business  and  increased  their  facilities  to  take  care 
of  the  Government  business.  There  was  no  agreement  to  reimburse 
the  packers  for  increased  facilities.    Maj.  Smiles  testified  (p.  1086-7)  : 

"  *  *  *  I  ^iii  ask  you  to  state  whether  in  any  case  you  told  the 
contractor  if  he  would  put  in  additional  facilities  he  would  be  paid  a 
price  for  the  commodity  he  was  furnishing  which  would  enable  him 
to  make  a  reasonable  profit  and  at  the  same  time  amortize  the  cost 
of  the  facilities  that  he  was  installing. 

"  Maj.  Skiles.  No  such  arrangement  was  ever  made  by  me. 

"  Maj.  Taylor.  Was  anything  ever  said  about  reimbursing  the  con- 
tractor for  the  facilities' that  he  was  installing? 

"  Maj.  Skiles.  There  was  not,  absolutely  not.    Not  in  any  instance. 

"  Maj.  Taylor.  Was  the  cost  of  the  facilities  ever  discussed? 

"  Ma].  Skiles.  It  never  was. 

"  Maj.  Taylor.  That  statement  applies  to  every  packer  who  has  put 
in  a  claim  for  facilities? 

"  Maj.  Skiles.  That  statement  applies  to  every  contractor  with 
whom  I  ever  did  do  business. 

"Mr.  Kennedy.  Maj.  Skiles,  did  you  know  that  some  of  these 
packers  would  have  to  increase  their  facilities  by  the  installation  of 
new  machinery  and  the  extension  of  buildings  in  order  to  make  the 
allotments  you  have  given  them  ? 

"  Maj.  Skiles.  I  had  a  pretty  general  idea  that  they  did  have  to; 
yes. 

"Mr.  Kennedy.  What  was  your  idea  about  that  as  to  how  they 
were  going  to  take  care  of  the  additional  cost  that  that  would  be  to 
them? 

"  Maj.  SiaLEs.  I  was  not  concerned  with  that.  I  didn't  care.  It 
was  immaterial  to  me  about  how  they  did  it.  What  I  wanted  was 
increased  production.    It  was  immaterial  to  me  how  they  did  it. 

"Mr.  Kennedy.  Was  there  anything  in  j^our  attitude  regarding 
that  particular  phase  of  the  matter  that  would  justify  them  in  feeling 
that  if  thejr  met  your  requirements  by  the  increase  of  their  facilities 
and  expansion  of  the  plant  and  equipment  they  would  be  reimbursed? 

"  Maj.  Skiles.  No,  sir." 

We  think  the  packers  who  increased  their  facilities  did  so  as  a 
business  risk,  relying  on  the  Government  contracts  which  they  ex- 
pected to  obtain  and  on  the  expectation  that  such  contracts  would 
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be  sufficiently  profitable  to  enable  them  to  amortize  the  costs  of  such 
increased  facilities. 

33.  It  may -be  thought  to  be  strange  that  the  packers  should  be 
willing  to  go  ahead  and  to  increase  facilities  without  a  contract 
with  the  Government  for  a  longer  period  or  without  something  more 
definite  or  binding.  They  were  acting  on  the  situation  as  it  then 
existed.  That  situation  in  the  spring  of  1018  was  this :  These  meats 
were  being  procured  to  feed  the  Army.  The  size  of  that  Army  was 
being  constantly  increased,  and,  as  the  war  continued,  the  Govern- 
ment's requirements  for  suoh  meats  would  naturally  increase  tre- 
mendously. Even  then  the  packers'  collective  facilities  were  being 
taxed  to  meet  the  requirements.  Such  requirements  would  continue 
during  the  continuance  of  hostilities  and  to  some  extent  after  hos- 
tilities had  ceased  and  until  demobilization  was  effected.  These 
claimants  collectively  constituted  almost  the  only  source  of  supply 
to  fulfill  such  requirements.  At  about  that  time,  as  we  recall,  our 
enemies  were  enjoying  unusual  successes  in  the  field.  It  was  difficult 
then  to  see  the  end  of  the  war.  All  of  these  circumstances  were  then 
within  the  knowledge  of  all  the  parties.  It  must  have  been  glaringly 
apparent  to  these  packers  as  well  as  to  the  Quartermaster  Corps  that 
the  Go'vemment  could  not  get  these  meats  anywhere  except  from 
them.  All  of  these  things  must  have  been  in  the  minds  of  the  parties 
in  the  spring  of  1918  at  the  time  that  it  is  claimed  that  this  contin- 
uing contract  was  made.  It  therefore  must  have  appeared  to  the 
packers  that,  as  a  business  proposition,  it  was  almost  a  certainty 
that  very  large  Government  orders  would  be  placed  with  them  from 
time  to  time,  and  that  such  orders  would  continue  to  come  for  a 
considerable  period. 

34.  The  packers  probably  had  another  motive.  They  undoubtedly 
loiew  of  the  then  existing  provisions  of  law  empowering  the  Govern- 
ment to  take  over  and  operate  their  plants.  If  they  themselves  op- 
erated their  plants  to  the  satisfaction  of  the  (Government  it  was 
reasonable  to  presume  that  the  Government  would  not  interfere  and 
further  burden  itself  by  taking  them  over. 

35.  A  third  motive,  we  presume,  doubtless  was  a  patriotic  desire  to 
serve  their  Government  in  its  emergency. 

36.  As  we  have  already  indicated,  we  find  the  facts  to  be  that  the 
Government  never  promised  unconditionally  to  take  any  meats  ex- 
cept those  for  which  it  made  allotments,  and  that  both  sides  so  re- 
garded their  dealings  throughout  all  of  the  transactions.  In  view 
of  the  testimony  quoted  in  paragraph  27,  supra^  which  is  rather  un- 
satisfactory and  conflicting  in  form^  and  on  all  the  evidence,  we 
believe  that  it  may  be  that  the  Quartermaster  Corps,  while  contract- 
ing only  for  the  specific  amounts  allotted,  nevertheless  made  a  con- 
tinuing offer,  subject  to  revocation,  of  course,  as  such  offers  always 
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are,  to  accept  all  meats  which  the  packers  might  produce  in  excess  of 
such  allotments.  That  is  exactly  the  fonn  in  which  Mr.  Cownie 
clearly  puts  it :  "  //  you  produce  more  than  has  been  allotted  to  you 
(i.  e.,  contracted  for)  at  any  time,  I  will  take  it^  That  would  amount 
to  an  offer  to  take  all  meats  beyond  the  amount  contracted  for  if  the 
claimant^  in  fa/)t^  later  produced  such  an  excess.  Such  an  offer  can 
not  be  accepted  by  a  corresponding  promise  to  produce  an  excess* 
(Williston's  Wald's  Pollock  on  Contracts,  p.  34,  note  39;  Williston 
on  Contracts,  Sees.  73-75.)  It  can  only  be  accepted  by  doing  the  act 
stated — namely,  producing  the  excess.  ^Such  an  offer  in  these  cases 
could  not  be  accepted  except  by  producing  such  excess,  or,  at  least,  if 
the  offer  warranted  it,  by  starting  the  production  of  such  excess,  and^ 
as  regards  the  March  meats,  the  acceptance  could  not  have  taken  place 
until  after  November  11,  1918.  The  Secretary  of  War  is  therefore 
without  power  to  grant  any  relief  on  a  contract,  foxmded  on  an  offer 
made  before  November  12,  1918,  which  was  accepted  after  November 
11,  1918,  even  though  such  an  offer  were  made  by  the  Quartermaster 
Corps. 

37.  At  the  hearing  claimant  Purity  Cross^  I?i€.^  offered  proof  and 
contended  for  a  contract  claimed  to  have  been  entered  into  on  No- 
vember 8,  instead  of  November  9,  as  alleged  in  its  Statement  of 
Claims. 

38.  The  circumstances  in  relation  to  its  claim  in  this  respect  are  as 
follows.  By  letter  dated  November  2,  1918,  this  claimant  sent  to 
Maj.  Skiles  a  tender  of  600,000  1-pound  cans  of  corned  beef  hash  for 
January  delivery.  On  November  8  claimant's  president,  Mr.  King- 
man, was  in  Chicago  and  interviewed  Maj.  Skiles.  They  discussed 
production  for  January,  February,  and  March  by  this  claimant. 
The  evidence  is  vague  and  uncertain  on  the  question  whether  Maj. 
Skiles  and  Mr.  Kingman  then  made  an  oral  agreement  for  January, 
February,  and  March.  At  all  events,  right  after  that  conference  Mr. 
Kingman  wrote  and  mailed  at  Chicago  a  letter  dated  November  8 
to  Maj.  Skiles,  saying: 

"  Kindly  enter  for  our  January  allotment,  and  P.  H.  order  as  soon 
as  convenient,  600,000  cans  1  lb.  corned  beef  hash  at  $0.3275  each,  or 
at  $0.33  if  desired  in  export  cases  with  lids. 

"Also  kindly  let  us  have  allotments  on  575,000  1-lb.  cans  corned 
beef  hash  for  February,  and  600,000  tins  for  March,  price  to  be 
quoted  later,  as  per  our  conversation  this  morning. 

"  We  would  particularly  appreciate  the  allotment  papers,  just  as 
early  as  convenient,  as  we  need  the  same  in  connection  with  some  of 
our  purchases,  as  authorit3\" 

39.  On  November  12  Mr.  Kingman  wrote  in  part  as  follows: 

"  *  *  *  will  you  kindly  advise  us  at  just  the  earliest  time  possi- 
ble as  to  the  January,  February,  and  March  deliveries  mentioned. 
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As  you  know,  we  have  to  plan  for  the  purchase  of  pickled  beef  in 
advance,  also  the  matter  of  cans  and  boxes.     *     *     *" 

40.  If  a  contract  arose  out  of  these  circumstances,  it  must  have 
been  by  reason  of  the  conference  between  Mr.  Kingman  and  Maj. 
Sidles  on  Movember  8.  It  seems  to  us,  in  view  of  the  claimant's 
letter  of  November  12,  that  it  did  not  consider  itself  bound  and  that 
no  agreement  was  reached  on  November  8.  However,  in  view  of  the 
unsatisfactory  state  of  the  evidence  on  that  point,  we  prefer  to  pass  it 
and  to  inquire  whether,  assuming  there  was  a  contract,  this  claimant 
has  satisfied  the  jurisdictional  requirements  of  the  statute. 

41.  The  act  of  March  2,  1919,  gives  the  Secretary  of  War  jurisdic- 
tion to  settle  only : 

*'when  such  agreement  has  been  performed  in  whole  or  in  part, 
or  expenditures  have  been  made  or  obliejations  incurred  upon  the 
faith  of  the  same  *  *  *  prior  to  November  twelfth,  nineteen 
hundred  and  eighteen." 

42.  It  is  not  claimed  that  this  claimant  did  anything  in  part  per- 
formance prior  to  November  12.  Only  one  commitment  is  claimed 
to  have  been  made  prior  to  November  12  and  that  was  for  the  pur- 
chase of  cans  on  November  2  just  after  claimant  sent  its  written 
tender  of  that  date  for  January  delivery.  The  agreement  between 
claimant  and  the  Government,  if  there  was  one  prior  to  November 
12,  was  made  on  November  8.  This  Board  has  held  that  a  commit- 
ment made  on  the  faith  of  an  anticipated  contract,  even  though  the 
anticipated  contract  is  afterwards  entered  into,  is  not  made  on  the 
faith  of  the  contract.  (Matter  of  Piqua  Hosiery  Co.,  1  these  Deci- 
sions 113  at  117.)  We  conclude  therefore  that  the  Secretary  of  War 
has  no  power  under  the  act  of  March  2, 1919,  to  make  settlement  with 
this  claimant  for  the  alleged  contract  of  November  8,  even  if  a 
contract  had  been  made  on  that  da3\ 

\ai. 

43.  We  are  not  unmindful  of  the  natural  equities  of  these  claims. 
From  the  evidence  taken  at  the  hearings  which  lasted  for  five  full 
days  we  are  satisfied  that  these  claimants  cooperated  most  patrioti- 
cally with  the  Quartermaster  Corps  in  the  production  of  meats  for 
the  American  forces,  and  that  they  did  not  hesitate  to  follow  the 
suggestions  and  wishes  of  that  corps  for  the  welfare  of  our  troops. 

44.  We  have  not  examined  into  the  question  of  the  amounts  of  the 
claimants'  damage,  because  that  question  is  not  before  us.  It  is  con- 
tended that,  in  addition  to  the  claims  of  some  of  the  petitioners  for 
increased  facilities,  the  claimants  were  left  with  materials  on  hand 
and  in  process,  notably  bacon ;  that  this  army  bacon  does  not  find  a 
ready  market  commercially  because,  among  other  reasons,  the  process 
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of  cure  from  the  start  is  different  from  commercial  bacon ;  it  is  fatter 
and  more  salty  than  commercial  bacon :  and  because  it  is  smoked  for 
eight  days  instead  of  about  two  days  tastes  more  of  the  smdke. 
Because  the  Government  had  more  meats  than  it  could  use,  the  claim- 
ants were  informed  bj''  letter,  dated  March  6, 1919,  that  the  Quarter- 
master Corps  M^ould  take  none  of  the  March  allotment,  and  they  were 
further  told  in  that  letter : 

"  3.  It  is  the  intention  of  this  office  to  enter  into  negotiation  with 
your  firm,  with  a  view  of  making  settlement  for  such  material  as  you 
now  actually  have  (m  hand  which  can  not  be  utilized  after  comple- 
tion of  the  February'  contract." 

"5.  As  soon  as  jjossible  this  office  will  call  upon  you  for  certain 
information,  upon  receipt  of  which  negotiation  will  begin.  In  the 
meantime  you  are  instructed  to  use  every  effort  to  dispose  of  such 
material  as  you  now  have  on  hand,  in  order  that  adjustment  may  be 
quickly  made.  This  office  will  proceed  with  this  work  as  rapidly  as 
is  consistent  with  other  business  connected  herewith." 

It  was  therefore  clearly  the  intention  of  the  Zone  supply  officer  to 
negotiate  settlements  with  these  claimants.  However,  such  settle- 
ments were  never  consummated,  because  later  it  was  learned  that  the 
Secretary  of  War  was  without  power  to  settle,  since  the  allotments 
for  March  were  not  executed  in  the  manner  prescribed  by  law.  More- 
over, settlements  could  not  be  made  by  the  Treasury  Department  on  a 
quantum  valehat,  because  the  meats  for  March  had  never  been  deliv- 
ered to  or  accepted  by  the  United  States.  Then  the  act  of  March  2, 
1919,  was  passed.  On  April  29,  1919,  the  packers  were  called  into 
conference  at  the  Zone  supply  office,  Chicago,  and  were  advised  to 
file  claims  imder  that  act  and  based  on  the  meeting  of  November  9. 
They  followed  that  advice  and  thus  have  come  before  us. 

45.  It  is  a  matter  of  regret  to  us  that  we  have  been  constrained 
to  find  that  no  agreement  was  made  prior  to  November  12,  1918, 
and  that,  therefore.  Congress  by  that  act  has  not  authorized  the 
Secretary  of  War  to  settle  these  claims  and  that  of  MiUer  <&  Hart 
previously  disposed  of.  We  think  that  the  proper  forum  for  these 
claimants  is  Congress. 

DISPOSmON. 

1.  A  final  order  will  be  entered  denying  the  relief  prayed  for  in 
the  case  of  each  of  these  claimants. 

Col.  Delafield,  lieut.  Col.  Carruth,  Mr.  Hunt,  and  Lieut.  Lent 
concurring. 


March  23,  1920. 
Case  No.  1899. 

In  re  CLAIK  OF  CLOUGH-BOTJBNE  COKPOBATION. 

1.  OKAL  AGBEBXEHT  FOB  ABDITIOHAL  COXPEVSATIOH.— Where  a  con- 
tractor for  certain  oonstmotlon  work  Is  directed  by  tlie  oontraotiiLg 
officer  to  perform  work  not  provided  for  in  the* contract  and  enters  into 
an  oral  agreement  with  the  contractor  that  such  additional  work  shall 
be  executed  under  the  terms  and  conditions  of  the  original  contract,  and 
that  the  contractor  shall  be  paid  for  such  additional  work,  and  the 
method  of  determining  the  amount  of  the  contractor's  compensation  is 
agreed  upon,  there  is  an  agreement  within  the  meaning  of  the  act  of 
ICarch  2,  1919,  for  compensation  for  such  additional  work  and  the  con- 
tractor is  entitled  to  additional  compensation  on  the  basis  of  such  oral 
agreement. 

8.  CLAIM  AKD  BECISIOK.— Claim  under  the  act  of  Xaroh  2,  1919,  for  addi- 
tional compensation  for  construction  work.  Held,  an  agreement  within 
the  meaning  of  said  act. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  or   TACTS. 

This  case  ari?es  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States.  This  case  grows  out  of  the  following  facts  and 
circumstances : 

1.  Under  date  of  November  9,  1917,  the  petitioner,  the  Clough- 
Bourne  Corporation,  entered  into  a  formal  contract  (Order  No, 
50194)  with  the  United  States  (by  C.  G.  Edgar,  lieutenant  colonel, 
Signal  Corps,  contracting  officer)  by  which,  among  other  things,  it 
was  provided  as  follows  (the  typewritten  portions  of  the  printed 
contract  appearing  in  italics) : 

"Artici^  I. 

"  Extent  of  the  work. — The  contractor  shall,  in  the  shortest  pos- 
sible time,  furnish  the  labor,  material,  tools,  machinery,  equipment, 
facilities,  and  supplies,  and  do  all  things  necessary  for  the  construc- 
tion and  completion  of  the  following  work : 

'^For  the  con8t7'uction  of  cantonvient  building,  roadway^  drain- 
age^  water  systems^  etc.^  at  Ilazelhurst  Fields  rfos.  1  ana  2^  near 
mineola.  Long  Isla^uL^  New   York,     This  contract  supersedes 
those  rruide  u^der  dates  of  July  18th^  1917^  and  September  12thy 
1917— 
**  in  accordance  with  the  drawings  and  specifications  to  be  furnished 
by  the  contracting  officer,  and  subject  in  every  detail  to  his  super- 
vision, direction,  and  instruction. 
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"The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in  said 
drawings  and  specifications,  issue  additional  instructions,  require 
additional  work,  or  direct  the  omission  of  work  previously  ordered, 
and  the  provisions  of  this  contract  shall  apply  to  all  such  changes^ 
modifications,  and  additions  with  the  same  effect  as  if  they  were  em- 
bodied in  the  original  drawings  and  specifications.  The  contractor 
shall  comj^ly  with  all  such  written  instructions  or  drawings. 

*  *  *  4e  «  *  4e 

"  Articue  III. 

"  Determination  of  fee. — As  full  compensation  for  the  services 
of  the  contractor,  including  profit  and  all  general  overhead  expense^ 
except  as  herein  specifically  provided,  the  contracting  officer  shall 
pay  to  the  contractor  in  the  manner  hereinafter  prescrioed  a  fee  to  be- 
determined  at  the  time  of  completion  of  the  work  from  the  follow- 
ing schedule,  except  as  hereinafter  otherwise  provided : 

"  If  the  cost  of  the  work  is  under  $100,000.00  a  fee  of  ten  per  cent 
(10%)  of  such  cost. 

"  If  the  cost  of  tiie  work  is  over  $100,000.00  and  under  $125,000.00 
a  fee  of  $10,000.00. 

"  If  the  cost  of  the  work  is  over  $125,000.00  and  under  $250,000.00 
a  fee  of  eight  per  cent  (8%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $250,000.00  and  under  $266,666.67 
a  fee  of  $20,000.00. 

"  If  the  cost  of  the  work  is  over  $266,666.67  and  under  $500,000.0a 
a  fee  of  seven  and  one-half  per  cent  (7^%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $500,000.00  and  under  $535,714.20 
a  fee  of  $37,500.00. 

"  If  the  cost  of  the  work  is  over  $535,714.29  and  under  $3,000,000.0a 
a  fee  of  seven  per  cent  (7%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $3,000,000.00  and  under  $3,500,- 
000.00  a  fee  of  $210,000.00. 

"  If  the  cost  of  the  work  is  over  $3,500,000.00  a  fee  of  six  per  cent 
(6%)  of  such  cost. 

"  Provided,  however,  that  the  fee  upon  such  part  of  the  cost  of 
the  work  as  is  represented  by  payment  to  subcontractors,  under  sub- 
division (b)  above,  shall  in  each  of  the  above  contingencies  be  five- 
per  cent  (57c)  and  no  more  of  the  amount  of  such  part  of  the  cost. 

"  The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  work,  cxchisive  of  all  freight  charges  thereon,  shall 
be  included  in  the  cost  of  the  work  for  the  purpose  of  reckoning  such 
fee  to  the  contractor,  but  for  no  other  purpose. 

"  The  fee  for  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof — not 
exceeding  seven  per  cent  (7%) — as  the  contracting  officer  maj^  de- 
termine. 

"  The  total  fee  to  the  contractor  hereunder  shall  in  no  event,  ex- 
ceed the  sum  of  $225,000//0^  anything  in  this  agreement  to  the  con- 
trary notwithstanding." 

As  explicitly  stated  in  the  contract  of  Xovember  9,  1918,  that  con- 
tract superseded  and  merged  the  contracts  of  July  18, 1917,  and  Sep- 
tember 12,  1917.  The  contract  of  July  18  was  upon  the  same  form 
as  the  contract  of  November  9  and  called  for  the  following  work: 
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^Necessary  'buildings  to  complete  Field  No.  1^  at  Mzneola,  Long 
Island^  N,  1'.,  also  the  construction  of  one  concenfratloyi  station  for 
over-seas  cantingent  at  Mineola^  Long  Island^  N,  Y.^  to  consist  of 
necessary  buildings  for  housing  two  squadrons  at  war  strength^  to- 
gether with  neressar]/  heating,  lighting^  water^  ay\d  sewerage  plants^ 
and  grading  {Field  No,  2) ;  all  in  a^ccordance  with  plans  and  sped- 
fications  as  furnished  by  contracting  officer.'*'^ 

with  a  maximum  fee  of  $150,000. 

The  contract  of  September  12,  1917,  was  upon  the  same  form  as 
the  contract  of  November  9,  1917,  and  called"  for  the  following 
work : 

^^ Additional  construction  work  at  Hazelhurst  Field  to  consist  of: 
20  mess  halls,  20  barracks^  6  storehouses^  6  officers^  houses^  1  post 
exchanged 

with  a  maximimi  fee  of  $75,000. 

The  reason  for  the  merging  of  the  contracts  of  July  18  and  Sep- 
tember 12  into  the  contract  of  November  9,  1917,  is  fully  set  out 
in  a  letter  from  Maj.  H.  Benington,  Signal  Corps,  Office  of  the  Chief 
Signal  OflScer,  of  November  10,  1917,  to  petitioner,  from  which  the 
following  paragraph  is  quoted : 

"For  the  sake  of  convenience  in  handling  the  accounts  of  the 
construction  work  you  are  doing  in  Mineola  I  think  that  it  would 
be  to  our  advantage  to  consider  your  work  as  being  chargeable  en- 
tirely to  one  account.  I  have,  therefore,  prepared  a  new  contract 
which  includes  an  amount  of  maximum  fee  and  bond  equal  to  the 
total  of  these  items  as  shown  in  the  two  contracts  which  are  now  in 
force.'' 

2.  In  addition  to  the  above-quoted  provisions  from  the  contract  of 
November  9,  1917,  that  contract  contains  detailed  provisions  in  re- 
spect to  the  "  cost  of  the  work,"  "  payments,"  "  inspection  and  audit," 
and  "  sj>ecial  requirements,"  and  other  detailed  provisions  which,  if 
not  absolutely  essential,  are  reasonably  necessary,  provisions  to  gov- 
ern the  rights  and  conduct  of  the  parties  in  the  performance  of  work 
of  the  nature  and  character  of  that  contemplated  under  the  cost-plus 
system  of  construction  adopted  by  the  Government  in  respect  to  the 
work  of  the  sort  contemplated  and  carried  on. 

3.  As  the  work  under  the  contract  of  November  9  progressed,  in- 
creased knowledge  and  experience  on  the  part  of  the  officers  in  charge 
of  the  construction  and  development  of  aviation  fields,  as  well  as  the 
enlarged  program  for  the  handling  and  training  of  troops,  de- 
veloped the  necessity  of  enlarging  such  fields  by  the  addition  of  addi- 
tional buildings  and  works  over  and  above  that  originally  contem- 
plated at  the  time  the  contract  was  made.  So  that  before  petitioner 
had  completed  the  work  contemplated  and  embraced  under  the 
written  contract  of  November  9,  1917,  the  following  work  is  alleged 
to  have  been  done  by  the  petitioner  with  the  same  force  and  organiza* 
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tion  performing  the  work  under  the  original  contract,  which  work^ 
it  is  alleged,  was  done  under  orders  received  from  the  Construction 
Division  of  the  Signal  Corps,  and  which,  it  is  also  alleged,  was  new 
and  additional  work  not  contemplated  or  embraced  under  the  terms 
of  the  written  contract  of  November  9, 1917 : 


Number 
of  build- 
ings. 


1 
2 
1 
1 
6 
8 
3 
2 
3 
6 
1 
2 


5 
1 
1 
i 
1 
4 
1 
6 
1 
1 
1 
1 
1 
2 
26 
26 
1 
1 
11 
1 
6 
1 
5 
1 


Building. 


Field  No.  1: 

Bakery  addition 

Hospital  Personnel  Barracks 

M'edlcal  Research  Building  and  Additions 

Ordnance  Warehouse 

Fire  houses,  1  reel  house 

Old  hangars  reconstructed 

Pniden  hangars  reconstructed 

Transformer  buildings 

Additions  to  barretcks  A 

Additions  to  barracks  B 

Boiler  house  additions 

Bachelor  OfTicers'  Quarters 

Oil  storage  reclaiming  building 

Oil  houses 

Pura  p  house 

Photograph  laboratory 

Guard  house 

Enclosing  porches  of  barracks  after  occupancy. 

Expeditionary  hangar 

Large  hangar  \*  ith  cement  floor 

Bomb  house 

Machine  gun  range 

Mess  halls 

Addition  to  aero  supply  building 

Addition  to  commissarj' 

School 

Incinerator 

Increase  of  sewers  and  disposal  plant 

Increase  of  grad  ing  fields 

Increase  of  water  supply 

Increase  of  roads 

Increase  of  draina'-'c 

Increase  of  street  lighting 


...I 


Total. 


Field  No.  2: 

Storehouses  changed  to  temporary  barracks  and  mess  halls. 

Ice  cooled  storage  room  installed  in  storehouse 

Administration  building 

Ciarage. 

Ammunition  building. 
Weil  housees- 
Pumping  station. 
Firehouses. 

Large  type  barracks 

I^arge  typo  mess  hall 

Guard  house  and  stockade , 

Additions  to  holler  house 

Fire  station ". 

G  uard  houses 

Enclosing  porches  of  barracks  after  occupancy 

Additions  to  mess  hall 

Hospital 

Nurses'  quarters 

Mortuary  and  store  building 

Unloading  platform 

Transformer  buildings 

Hangar,  half  completed,  taken  down  and  moved  to  Field  No.l , 

Hangars,  foundations  complete,  abandoned 

Incinerator 

Additions  to  sewers  and  disposal  plant 

New  roads, 


Estimated 
cost. 


} 


Increase  of  water  supply . , 
Increase  of  street  lighting 


$l,67a0O 

8, 330. 00 
23,000.00 
10, 500. 00 

2,300.00 
12,500.00 
26,500.00 

4daoo 

500. 00 
1,300.00 

8oaoo 

22,500.00 

i,4oaoo 

600.00 

200.00 

2,800.00 

1,600.00 

7,500.00 

1,700.00 

4,000.00 

800.00 

3,500.00 

10,000.00 

6,ooaoo 

5,000.00 

R,  000. 00 

1,1^.00 

50,000.00 

8,000.00 

120,000.00 

50,000.00 

20,000.00 

10,000.00 

422, 6.%.  00 


9.000.00 
3,500.00 
3,300.00 

22.000.00 

2.W.0O 

1,800.00 

270.00 

2,000.00 

20,000.00 
6,50a00 

20,000.00 
6,000.00 
1.000.00 
3;  000. 00 

48,000.00 
1,800.00 

75,000.00 
9,000.00 
2.600.00 
5,500.00 
4,900.00 

18,000.00 

1,200.00 

70,000.00 

90,000.00 

150,000.00 

3o,ooaoo 


Total ;        604,630.00 


Mineola  Fair  Grounds: 

Reconstructing  buildings  at  Mineola  Fair  Grounds  and  erecting  latrines,  etc. 


20,000.00 
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4.  On  or  about  the  15th  day  of  February,  1918,  an  informal  agree- 
ment was  entered  into  between  the  petitioner  and  the  Government 
of  the  United  States,  through  Maj.  H.  Benington,  who  was  acting 
for  and  on  behalf  of  Lieut.  Col.  C.  G.  Edgar,  contracting  officer, 
by  which  the  petitioner  undertook  and  agreed  to  do  all  additional 
work  which  the  contracting  officer  had  no  right  to  call  for  under 
the  terms  of  the  contract  of  November  9,  1917,  and  which  involved 
merely  a  natural  complement  and  additions  to  the  then  existing 
aviation  project  at  Hazelhurst  Field,  Mineola,  L.  I.,  upon  the  fol- 
lowing terms : 

"(a)  That  such  additional  work  should  be  executed  under  all  the 
terms  and  conditions  identical  with  those  contained  in  the  contract 
of  November  9, 1917,  and 

"(6)  That  the  petitioner  should  be  paid  an  additional  fee  for  all 
work  that  the  contracting  officer  had  no  right  to  call  for  under  the 
terms  of  the  contract  of  November  9,  1917,  which  additional  fee  was 
to  be  ascertained  by  applying  the  total  cost  of  all  work  done  at 
Hazelhurst  Field,  whether  under  the  written  contract  of  November 
9,  1917,  or  under  the  subsequent  informal  contract  herein  set  out, 
to  the  following  scale  of  percentages  and  amounts,  and  subject  to 
any  provisions  identical  with  the  provisions  set  out  in  the  contract 
of  November  9,  1917,  with  respect  to  the  modification  of  such  fees 
and  allowances  or  with  respect  to  no  item  fees  not  in  conflict  with 
the  following  schedule : 

If  th**  cost  of  the  work  is  ^100.000  and  under,  a  fee  of  77c  of  such  cost. 
If  the  cost  of  the  work  is  over  $100,000  and  under  J?12r).0()0,  ii  fee  of  $7,(K)0. 
Tf  tlie  cost  of  the  work  Js  over  $125,000  and  under  $4r)0.(>X),  a  fee  of  6^%. 
If  the  ci>st  of  tlie  work  Is  over  $450,000  and  under  $500,000,  a  fee  of  $29,250. 
If  the  cost  of  the  work  is  over  $500,000  and  under  $1,(H10,(X)0.  a  fee  of  G%. 
If  the  cost  of  the  work  is  over  $1,000,000  and  under  $1,100,(K)0,  n  fee  of  $60,000. 
If  the  cost  of  tlie  work  is  over  $1,100,000  and  under  $l,5lK),(>00,  a  fee  of  5*%. 
If  the  cofit  of  the  work  is  over  $1,500,000  and  under  $1.050, (KM),  a  fee  of  $82,500. 
If  the  cost  of  the  work  is  over  $1,050,000  and  under  $2,200,000,  a  fee  of  rv/c. 
If  the  cost  of  the  work  is  over  $2,200,000  and  under  $2,45(),0(K),  a  fee  of  $110,000. 
If  the  cost  of  the  work  is  over  $2,450,000  and  under  $2,S50,(HK),  a  fee  of  4\7o. 
If  tlie  cost  of  tlie  work  is  over  $2  S50.()fV)  and  under  $8  250  (MX),  a  fee  of  $12<S,250. 
If  the  cost  of  the  work  is  over  $3,250,(X)0  and  under  .^4,000,000,  a  fee  of  4%. 
If  tlie  cost  of  the  work  Is  over  $4,000,000  and  under  $4,250,000,  a  fee  of  $1(M),()00. 
If  the  cost  of  tlie  work  is  over  $4,250,000  and  under  $4.775.(KH),  a  fee  of  ',Vi%. 
If  the  cost  of  the  work  is  over  $4,775,000  and  under  $5,175,000,  a  fee  of  $179,- 

002.50. 
If  the  cost  of  the  work  is  over  $5,175,000  and  under  S5,725,000,  a  fee  of  34%. 
If  the  cost  of  the  work  is  over  $5,725,(M)0  and  under  $G,225,(MM),  a  fe(^  of  $2(X),375. 
If  the  cost  of  the  work  is  over  $6.225.0<X)  and  under  $0,825,000.  a  fee  of  ti]7c. 
If  the  cost  of  the  work  is  over  $6,825,000  and  under  $7,400,000.  a  fee  of  $221,- 

812  50. 
If  the  cost  of  the  work  is  over  $7,400,000  and  under  .$7.8.50,000,  a  fee  of  3%. 
If  the  cost  of  the  work  is  over  $7,850,(K)0  and  under  $8,350,000,  a  fee  of  $225.50(\ 
If  the  cost  of  the  work  Is  over  $8,350,000  and  under  $8,800,000,  a  fee  of  2?%. 
Tf  the  cost  of  the  work  Is  over  $8,800,000  and  under  .$0,300,000,  a  fee  of  $241,000. 
If  the  cost  of  the  work  is  over  $9,300,000  and  under  $10,000,000,  a  fee  of  2J%. 
If  the  cost  of  the  work  is  over  $10,000,000,  a  fee  of  $250,000. 

"  Provided,  however,  that  the  fee  upon  such  part  of  the  cost  of  the 
work  is  as  represented  by  payments  to  subcontractors,  under  sub- 
division (6),  Article  II,  shall  in  each  of  the  above  contingencies  be 
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two  and  one-half  per  cent  (2i%),  and  no  more,  of  the  amount  of 
fiiich  part  of  the  cost. 

"  The  cost  of  materials  purchased  or  furnished  by  the  Contractin*^ 
Officer  for  said  work,  exclusive  of  all  freight  charges  thereon,  shall 
be  included  in  the  cost  of  the  work  for  the  purpose  of  reckoning 
such  fee  to  the  Contractor,  but  for  no  other  purpose. 

''  The  fee  for  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof,  not 
exceeding  six  per  cent  (6%),  as  the  Contracting  Officer  may  deter- 
mine." 

But  with  this  provision  that,  in  no  event,  should  the  fee  to  be  paid 
to  petitioner  for  all  work  done  at  Mineola,  L.  I.,  under  either  the 
contract  of  November  9,  1917,  or  under  the  informal  agreement 
herein  set  out,  exceed  the  maximum  limit  of  $250,000. 

5.  The  Board  finds  that  there  was  no  work  done  by  the  i)etitioner 
at  the  field  near  Mineola,  L.  I.,  which  was  not  merely  a  natural  com- 
plement and  additions  to  the  then  existing  aviation  project. 

DECISION. 

A.  Was  the  work  mentioned  in  paragraph  3  of  the  statement  of  fact^ 
hereto  attached  work  which  the  contracting  officer  had  a  right  to 
require  vndcr  the  terms  of  the  contract  of  Novemher  9^  1917? 

1.  The  contract  of  November  9,  1917,  between  petitioner  and  the 
Government  of  the' United  States  is  not  before  this  Board  for  the 
determination  of  any  of  the  rights  of  the  parties  thereunder,  but  that 
contract  is  here  presented  merely  in  an  incidental  way  for  the  pur- 
pose of  determining  whether  or  not  the  alleged  additional  work 
done  by  the  contractor  at  Hazelhurst  Field,  Mineola,  L.  I.,  was  such 
work  as  the  contracting  oflScer  had  a  right  to  require  under  the  terms 
of  that  contract.  The  contract  of  November  9,  1917,  called  only  for 
the  work  mentioned  in  the  plans  and  specifications  which  had 
already  been  drawn  up  by  Mr.  Albert  Kahn,  of  Detroit,  and  were 
made  a  part  of  the  contract.  This  contract  and  these  plans  and 
specifications  called  for  the  following  layout  of  buildings  and  work 
only: 

•'For  the  construction  of  cantonment  buildings,  roadway,  drain- 
age, water  systems,  etc.,  at  Hazelhurst  Fields  Nos.  1  and  2,  near 
Mineola,  Long  Island,  New  York.  This  contract  supersedes  those 
made  under  dates  of  July  18, 1917,  and  September  12, 1917." 

which  is  a  combination  of  the  work  called  for  in  the  contracts  of 
"July  18, 1917,  and  September  12,  1917,  which  embraced  the  following 
work,  respectively : 

"(«)  Necessary  buildings  to  complete  Field  No.  1  at  Mineola, 
Ijong  Island,  N.  Y.,  also  the  construction  of  one  concentration  sta- 
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tion  for  overseas  contingent  at  Mineola,  Long  Island,  N.  Y.,  to 
consist  of  necessary  buildings  for  housing  two  sq^uadrons  at  war 
strength,  together  with  necessary  heating,  lighting,  water  and 
sewerage  plants,  and  grading  (Field  No.  2) ;  all  in  accordance  with 
plans  and  specifications  as  furnished  by  contracting  officer." 

"(6)  Additional  construction  work  at  Hazelhurst  Field  to  consist 
of  20  mess  halls^  20  barracks,  6  storehouses,  6  officers'  houses,  and 
1  post  exchange." 

The  contract  of  November  9,  1917,  also  contained  the  provision 
that— 

"The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in  said 
drawings  and  specifications^  issue  additional  instructions,  require 
additional  work^  or  direct  the  omission  of  work  previously  ordered, 
•  And  the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications,  and  additions  with  the  same  effect  as  if  they  were 
embodied  in  the  original  drawings  and  specifications." 

The  question  then  presented  is :  To  what  extent  could  the  contract- 
ing officer,  under  the  terms  of  the  written  contract,  make  changes  in 
the  dra'wings  and  spedficatiofis^  or  require  additional  icork. 

2.  In  this  case  it  is  true  that  the  Government  was  paying  all  costs 
of  labor  and  materials,  and  the  only  interest  that  petitioner  had  in 
the  work  was  the  fee  which  it  was  to  receive,  based  in  the  main  upon 
a  sliding  scale  of  allowances  and  percentages  to  be  determined  by 
the  cost  of  the  work,  but  subject  to  a  clause  limiting  the  amount  of 
possible  fee  to  $225,000,  irrespective  of  the  cost  of  the  work  that 
could  be  called  for  under  the  written  contract.  The  original  con- 
tract was  made  upon  estimates  of  the  cost  of  the  work,  and  the 
presumption  must  be  indulged  that  petitioner  agreed  to  the  inser- 
tion of  the  clause  limiting  the  possible  fee  after  consideration  of  the 
question  as  to  whether  or  not  the  work  contemplated  under  the  con- 
tract would  approach  near  enough  to  the  estimated  cost  to  allow 
reasonable  compensation  for  the  work  undertaken.  In  these  circum- 
stances this  Board  is  of  the  opinion  that,  with  respect  to  the  right 
of  the  contracting  officer  to  call  for  changes  in  the  plans  and  speci- 
fications and  for  additional  work,  the  situation  of  the  petitioner  was 
analogous  to  that  of  an  independent  contractor  under  a  contract  in 
which  he  was  to  furnish  and  pay  for  the  labor  and  materials  and 
receive  a  unit  price  for  the  completed  work.  In  respect  to  the  latter 
cases  the  law  is  well  settled  that,  where  plans  and  specifications  are 
specifically  made  a  part  of  the  original  contract  for  construction 
work  and  there  is  a  provision  authorizing  the  party  having  the  work 
done  to  call  for  changes  in  the  plans  and  specifications,  such  party 
has  a  right  to  call  only  for  such  changes  as  may  be  necessary  and 
incidental  to  the  completion  of  the  work  in  accordance  with  the 
general  plan   (4  Elliott  on  Contracts,  Sec.  3675;  9  Corpus  Juris 
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718-722 ;  C,  C,  C.  cfc  St,  L.  Ry.  v.  Moore,  82  N.  E.  (Ind.) ,  52) .  This 
doctrine,  having  its  foundation  in  common  sense  and  right,  may^  be 
applied  with  equal  force  to  the  provision  in  the  contract  which 
authorizes  the  contracting  officer  to  call  for  additional  work.  The 
plans  for  Government  construction  work  were  not  drawn  up  in  the 
first  instance  to  conform  to  particular  fields,  but  they  were  general 
plans  to  be  adopted  and  used  in  the  construction  of  units  of  various 
sorts  throughout  the  United  States.  There  were,  therefore,  differ- 
ences of  contour  which  had  to  be  accounted  for  in  the  actual  work 
to  be  done  in  pursuance  of  these  plans,  depending  upon  the  situation 
of  the  field.  It  is  clear  that  the  provision  gi^'ing  the  contracting 
officer  the  right  to  call  for  additional  work  was  intended  only  to 
embrace  such  incidental  and  necessary  work  as  might  be  found  essen- 
tial to  the  completion  of  the  work  in  accordance  with  the  general 
plan.  The  fee  in  these  cases  was  based  upon  an  estimated  cost  of 
the  work  mentioned  and  contemplated  imder  the  written  contract, 
and  any  construction  of  the  written  contract  which  would  authorize 
the  contracting  officer  to  call  for  new  work  or  additional  work 
involving  a  radical  departure  from  the  plans  and  specifications 
which  were  made  a  part  of  the  agreement  would  involve  an  addi- 
tional undertaking  beyond  that  contemplated  by  either  party  at  the 
time  of  the  execution  of  the  written  agreement. 

B.  Ho%o  must  the  above  principle  he  applied  to  the  facts  and  allega- 
tions of  this  case? 

3.  It  is  very  clear,  in  applying  the  general  principle  and  common- 
sense  rule  above  announced,  and  in  construing  the  provisions  of  the 
written  contract  governing  the  parties  in  the  execution  of  all  work  at 
Hazelhurst  Field,  that  the  contracting  officer  had  no  right  under 
the  terms  of  the  written  contract  to  call  for  additional  buildings;  or 
substantial  additions  to  buildings  already  comj^leted  or  partially 
completed  by  the  petitioner  in  accordance  with  the  original  plans 
and  specifications;  or  the  conversion  or  rebuilding  of  any  buildings 
which  were  completed  or  partially  completed  according  to  the  plans 
and  specifications  where  such  rebuilding  or  conversion  was  not  occa- 
sioned by  the  fault  of  the  contractor;  or  the  building,  erection,  or 
construction  of  necessary  electrical  equipment,  railroads,  roads, 
waterways,  sewers,  or  fencing,  occasioned  by  the  erection  of  such 
additional  buildings  not  embraced  in  the  plans  and  specifications 
under  the  original  contract,  or  the  rebuilding  or  conversion  of  build- 
ings completed  or  partially  completed  according  to  the  plans  and 
specifications  where  such  rebuilding  or  conversion  was  not  occa- 
sioned by  the  fault  of  the  contractor;  nor  for  the  maintenance  of 
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buildings  already  constructed  under  the  terms  of  the  written  con- 
tract or  under  any  agreement  independent  of  the  written  contract; 
where  such  additional  work  embraces  additional  cost  not  to  be  com- 
pensated for  under  any  provision  of  the  written  contract. 

C.  The  contract  for  the  additional  work;  its  terms. 

4.  It  is  therefore  the  opinion  of  this  Board  that  on  or  about  the 
15th  day  of  February,  1917,  there  was  a  valid  and  binding  agreemejit 
entered  into  between  petitioner  and  the  United  States  by  which  peti- 
tioner undertook  to  supervise  all  work  which  the  contracting  oflic^r 
had  no  right  to  call  for  under  the  terms  of  the  contract  of  November 
9, 1917,  which  was  done  by  the  petitioner  at  Hazelhurst  Field,  upon 
orders  received  from  the  Construction  Division  of  the  Signal  Corps, 
or  which  was  accepted  on  behalf  of  the  United  States,  and  that  an 
obligation  thereupon  arose  and  is  now  outstanding  upon  the  part  of 
the  Government  of  the  United  States  to  pay  to  the  petitioner  a  fee 
for  such  work  to  be  ascertained  in  the  following  manner :  The  con- 
tractor being  settled  with  for  all  work  done  under  the  contract  of 
November  9,  1917,  strictly  in  conformity  with  the  terms  thereof,  the 
cost  of  such  additional  work  should  be  added  to  the  cost  of  the  work 
done  under  the  contract  of  November  9,  1917,  and  the  appropriate 
percentage  ascertained  by  this  total  from  the  schedule  of  percentages 
and  amounts  set  out  in  paragraph  4  of  the  statement  of  facts  hereto 
attached  and  this  percentage  applied  to  the  cost  of  the  additional 
work,  subject  to  any  other  provisions  contained  in  the  written  con- 
tract of  November  9,  1917,  with  respect  to  the  modification  of  such 
percentages,  or  with  respect  to  no  fee  items  not  in  conflict  with  the 
schedule  set  out  in  paragraph  4  of  the  statement  of  facts. 

5.  There  is  a  clear  line  of  distinction  between  this  case  and  the 
cases  of  Boss  P.  Beckstrom  Co.,  No.  170,  and  E.  H.  Bruyere,  No.  626, 
heretofore  decided  by  this  Board.  The  two  cases  just  mentioned 
involve  the  construction  of  contracts  issued  by  the  Construction  Divi- 
sion of  the  Quartermaster  Corps,  and  the  extent  of  the  work  as  men- 
tioned in  those  contracts  did  not  embrace  particular  buildings  or 
particular  works,  but  obligated  the  contractor  to  perform  such  con- 
struction work,  of  every  nature,  as  the  contracting  officer  might  call 
for  at  the  fields  mentioned  within  six  months.  The  gist  and  the 
germ  of  the  decision  in  those  two  cases  was  that  there  was  no  work 
done  by  the  petitioners  that  was  not  done  at  the  fields  mentioned  as 
called  for  by  the  contracting  officer  in  the  time  specified,  and  that 
there  could  be  no  recovery  although  the  work  called  for  exceeded  in 
cost  the  estimated  amount  upon  which  the  maximum  fee  was  based. 
In  the  Clough-Bourne  Corporation  case  here  decided  the  contract 
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obligation  was  entirely  different  from  the  one  assumed  in  the  two 
cases  above  mentioned.  In  this  case  the  contractor  did  not  under- 
take to  do  any  work  the  contracting  officer  might  call  for  at  Hazel- 
hurst  Field  in  a  certain  length  of  time,  but  the  contractor  undertook 
to  superintend  the  erection  of  certain  particular  buildings  and  certain 
particular  work  (or  such  buildings  and  works  as  were  capable  of 
explicit  definition  either  by  evidence  aliunde  or  by  engineering  in- 
vestigation). In  this  case,  just  as  in  the  Beckstrom  and  Bruyere 
cases,  the  simple  point  for  decision  is  whether  or  not  the  extra  work, 
for  which  claim  is  made,  is  such  work  as  the  contracting  officer  might 
call  for  under  the  terms  of  the  written  contract  to  be  covered  by  the 
maximum  fee  therein  allowed.  It  is  perfectly  obvious  that  the 
decision  in  the  Breckstrom  and  Bruyere  cases  was  proper  because 
there  was  nothing  done  that  could  not  have  been  called  for  by  the 
contracting  officer.  It  is  perfectly  obvious  also  that  in  the  Clough- 
Bourne  case,  where  the  contractor  was  to  superintend  the  construc- 
tion of  particular  buildings  and  particular  work  for  a  stated  maxi- 
mum fee,  that  the  contracting  officer  had  no  right  to  call  for  the 
construction  of  other  and  different  and  additional  buildings  not  men- 
tioned or  contemplated  in  the  contract  without  making  additional 
compensation  therefor. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  maimer  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,*  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Maj.  Farr  concurring. 


March  23,  1920. 
Case  No.  1255. 

In  re  CLAIM  OF  CLEVELAND  BRASS  A  COPPER  KILLS  (INC.). 

1.  IMPLIED  AGREEMENT. — Where  a  mannfacturer,  which  Is  under  no  obliga- 

tion to  pay  the  freight  or  cartage  charges  on  articles  manufactured  by 
it  for  the  Government,  delivers  the  product  to  the  plants  of  other  con- 
cerns engaged  in  executing  Government  contracts,  at  the  request  of 
duly  authorized  agents  of  the  Government,  and  with  the  knowledge 
and  consent  of  such  agents,  there  is  an  implied  agreement  to  reimburse 
the  manufacturer  for  the  fair  value  of  the  services  so  rendered. 

2.  CLAIM  AND  DECISION.— Claim  for  $873.67  under  the  act  of  March  2,  1919,. 

for  cartage  charges  on  brass  discs  and  brass  rods.  Held,  an  agreement 
within  said  act. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $873.67  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  By  the  terms  of  procurement  order  War  Ord.-1682-882A, 
dated  December  26,  1917,  claimant  was  to  manufacture  800,000  brass 
discs,  for  75  mm.  cartridge  cases,  to  be  delivered  to  the  Cuyahoga 
Stamping  &  Machine  Co.,  Cleveland,  Ohio,  for  use  in  connection  with 
its  War  Ord.-(Tl271~598.  By  the  terms  of  procurement  order,  War 
Ord.-1929-1069A,  dated  January  4,  1918,  claimant  was  to  manufac- 
ture 2,475,188  pounds  of  brass  rod  to  be  delivered  to  the  American 
Multigraph  Co.,  Cleveland,  Ohio,  for  use  in  connection  with  its 
Government  War  Ord.-Gl671-914A.  By  the  terms  of  contract 
P15641-3739A,  dated  September  28,  1918,  claimant  was  to  manu- 
facture 2,000,000  pounds  of  brass  rod  to  be  delivered  to  the  Ameri- 
can Multigraph  Co.,  Cleveland,  Ohio,  for  use  in  connection  with  its 
Government  contract  P15708-3756A. 

3.  Claimant's  plant  is  located  at  Euclid,  Ohio,  which  is  approxi- 
mately 7  miles  distant  from  the  plant  of  Cuyahoga  Stamping  & 
Machine  Co.,  Cleveland,  Ohio,  and  14  miles  distant  from  the  plant 
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of  the  American  Multigraph  Co.,  Cleveland,  Ohio.  The  purchase 
orders  and  contract  above  mentioned  clid  not  require  claimant  to 
make  deliveries  of  the  finished  articles  manufactured  thereunder  to 
the  plants  of  the  Cuyahoga  Stamping  &  Machine  Co.  and  the 
American  Multigraph  Co.,  but  only  to  make  deliveries  thereof  f.  o.  b. 
its  own  plant.  Shipping  instructions  were  issued  to  the  Army  in- 
spector of  ordnance  at  the  plant  of  the  Cleveland  Brass  &  Copper 
Mills  (Inc.)  to  ship  the  finished  articles  to  the  Cuyahoga  Stamping 
&  Machine  Co.  and  the  American  Multigraph  Co  by  freight. 
However,  owing  to  the  lack  of  freight  cars  and  the  urgent 
necessity  of  prompt  deliveries  of  the  finished  articles,  the 
Army  inspector  at  claimant's  plant  requested  claimant  to 
make  deliveries  by  motor  truck,  and  this  was  done.  Claim- 
ant alleges  that  on  August  29,  1918,  it  entered  into  an  agree- 
ment with  the  Army  inspector  of  ordnance  at  its  plant  to  deliver 
the  finished  articles  by  motor  truck  on  the  basis  of  the  freight  rate 
then  prevailing  between  its  plant  and  the  plant  of  the  Cuyahoga 
Stamping  &  Machine  Co.,  which  was  0.07  per  cwt.,  and  the  freight 
rate  then  prevailing  between  its  plant  and  the  plant  of  the  American 
Multigraph  Co.,  which  was  0.14  per  cwt.  The  record  does  not  dis- 
close the  name  of  the  inspector  with  whom  this  agreement  was  en- 
tered into,  but  the  correspondence  in  the  files  of  this  claim  clearly 
establishes  that  such  an  agreement  was  entered  into,  and  it  further  ap- 
pears that  claimant  presented  vouchers  for  the  earlier  deliveries 
made  by  it  and  that  these  vouchers  were  paid  through  the  Cleveland 
District  Ordnance  Office. 

4.  Procurement  order  War  Ord.-1632-882A,  dated  December  26, 
1917,  was  completed  and  the  contract  of  September  28  was  entered 
into.  This  contract  and  the  procurement  order  of  January  4,  1918, 
had  not  been  completed  on  November  11,  1918,  and  they  were  subse- 
quently suspended.  Some  deliveries  on  all  three  contracts,  some  of 
which  dated  back  to  June  11, 1918,  had  not  been  paid  when  the  armi- 
stice was  signed,  and  after  the  uncompleted  contracts  were  sus- 
pended claimant  executed  vouchers  for  all  the  deliveries  for  which 
it  had  not  received  payment,  and  although  these  vouchers  were  cer- 
tified to  by  Army  Inspector  of  Ordnance  W.  H.  Martin,  first  lieuten- 
ant. Ordnance  Department,  yet  they  remain  unpaid.  It  should  be 
stated  that  the  agreement  on  which  this  claim  is  based  was  not  entered 
into  with  Lieut.  Martin,  as  he  was  not  assigned  to  claimant's  plant 
until  November  1,  1918.  Claimant  has  not  been  able  to  establish 
with  whom  the  alleged  oral  agreement  was  made. 

5.  About  the  time  the  claimant  received  the  contract  of  September 
28,  1918,  the  freight  rate  from  claimant's  plant  to  the  plant  of  the 
American  Multigraph  Co.  was  increajsed  from  0.14  per  cwt.  to  0.17 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  599 

per  cwt.  Claimant  insists  that  it  was  to  be  paid  on  the  basis  of  the 
prevailing  freight  rates,  and  the  vouchers  which  were  made  out  were 
for  0.17  per  cw^t.  for  deliveries  made  under  the  contract  of  September 
28,  1918. 

DECISION. 

1.  By  the  terms  of  procurement  order  War  Ord -1632-882A,  dated 
December  26,  1917,  procurement  order  War  Ord.-1929-1059A,  dated 
January  4,  1918,  and  contract  P15708-3756A,  dated  September  28, 

1918,  claimant  was  to  manufacture  certain  articles  and  ship  the  same 
f.  o.  b.  its  plant,  Euclid,  Ohio,  to  the  Cuyahoga  Stamping  &  Machine 
Co.,  Clevehnd,  Ohio,  and  the  American  Multigraph  Co.,  Cleveland, 
Ohio,  but  owing  to  the  lack  of  freight  cars  and  the  urgent  necessity 
for  prompt  deliveries  of  the  finished  articles  claimant  delivered  the 
finished  articles  to  said  plants  by  motor  truck  and  received  payment 
for  a  part  of  the  deliveries  so  made  on  the  basis  of  the  freight  rates 
then  prevailing  between  its  plant  and  the  above-mentioned  plants. 
Some  deliveries  were  made  from  June  11,  1918,  until  the  deliv- 
eries were  finally  completed  for  which  claimant  has  not  been  paid. 
Although  it  has  not  been  possible  to  learn  the  name  of  the  Army  in- 
spector ivith  whom  the  alleged  oral  agreement  was  entered  into,  yet 
in  view  of  the  fact  that  the  claimant  rendered  services  which,  by  the 
terms  of  its  various  contracts  it  was  not  required  to  render,  and  in  the 
performance  of  which  it  was  put  to  additional  expense,  the  Board 
holds  that  the  facts  show  that  prior  to  November  12, 1918,  an  implied 
agreement  arose  on  the  part  of  the  United  States  to  reimburse  the 
claimant  the  fair  value  of  the  services  rendered  by  it,  and  that  it  is 
such  an  agreement  as  the  Secretary  of  War  is,  by  the  act  of  March  2, 

1919,  authorized  to  adjust. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  TraflBc  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


March  24,  1920.. 
Case  No.  1667. 

In  re  CLAIX  OF  KNIFFIN  &  DEIIAREST  CO. 

1.  SUSFEKSIOK     OF     CONTRACT  —  COHMITHENTS  —  BEIMBUESEHENT. — 

Where  claimant  was  given  a  contract  for  a  number  of  railroad  lantern 
globes  and  where  without  the  fault  of  claimant  the  Government  can- 
celed such  contract  before  any  deliveries  were  made  thereunder,  the 
Government,  under  the  act  of  Harch  2,  1919,  is  obligated  to  reimburse 
claimant  for  loss  occasioned  by  its  commitments  in  connection  with  the 
performance  of  the  contract. 

2.  SALESMAN'S  COMMISSION— SALES  EXPENSE.— The  United  States  Qovern- 

ment  is  not  obligated  to  reimburse  claimant  for  its  salesman  commis- 
sion on  such  order  where  it  is  shown  by  the  evidence  that  no  commis- 
sion was  chargeable  against  the  claimant  until  the  goods  were  actually 
delivered,  and  because  this  is  a  sales  expense  not  allowed  in  the  settle- 
ment of  Government  contracts. 
8.  CLAIM  AND  DECISION. — This  claim  for  $5,687.66  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government  is 
obligated  to  reimburse  claimant  for  loss  sustained  on  commitments 
made  preparatory  to  the  performance  of  a  contract  that  was  canceled.. 
Held,  that  claimant  is  entitled  to  actual  loss,  but  not  to  the  salesman'! 
commission  or  to  traveling  expenses. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  glaim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  for  $5,687.66,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

2.  On  or  about  July  23,  1918,  T.  W.  Pinder,  sales  agent  for  the 
claimant,  received  from  W.  J.  Peck,  major.  Quartermaster  Corps^ 
Hardware  and  Metals  Division,  Chief  of  Branch  No.  3,  in  charge  of 
purchase  of  certain  supplies,  an  order  for  railroad  lantern  globes, 
which  was  evidenced  by  a  pencil  memorandum  as  follows. 

Blue (5.108  +  11,000 

Red  G,  lOS 

Green   6,108  +     2,000 

Clear 1 152,850 

R  R  W.  J.  Peck, 

Chief  Branch  3. 
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3.  On  the  same  date,  Mr.  Pinder  placed  an  order  for  tlie  manufac- 
ture of  the  globes  with  the  American  Manufacturers  Co.,  which,  in 
turn,  ordered  the  same  from  the  Crescent  Glass  Co. 

4.  On  August  8,  1918,  Mr.  Pinder  came  to  Washington  and  held 
a  conference  with  Mr.  Peck,  at  which  time  Mr.  Peck  notified  him 
that  the*  Government  would  not  require  the  railroad  globes,  can- 
celed the  order  therefor,  and  placed  with  him  a  substitute  order 
for  Vesta  globes.  The  latter  order  was  confirmed  by  a  formal  con- 
tract under  date  of  August  17,  1918,  which  contract  was  subse- 
quently settled  in  full  by  the  Government. 

5.  On  receipt  of  notice  that  the  (iovernment  would  not  need  the 
railroad  globes  the  claimant  canceled  its  order  with  the  Crescent 
Glass  Co.  This  cancellation  was  accepted  except  as  to  8,160  blue 
globes  already  manufactured. 

6.  The  first  item  of  the  claim  was  for  loss  occasioned  by  the  claim- 
ant's commitment  for  8,160  blue  lantern  globes  ordered  of  the  Cres- 
cent Glass  Co.  It  had  paid  for  them  at  the  rate  of  $2.60  per  dozen 
plus  $136  for  packing,  making  a  total  of  $1,904. 

7.  The  claimant  also  made  claim  for  a  proportion  of  its  overhead 
expenses.    This  claim  was  withdrawn  at  the  hearing. 

8.  We  find  as  a  fact  that  the  claimant  made  a  commitment  with 
the  American  Manufacturers  Co.  for  8,160  blue  glass  globes. 

9.  In  support  of  the  claim  for  $400  for  traveling  expenses  Mr. 
Pinder  testified  upon  direct  examination  that  they  were  incurred 
by  himself  in  connection  with  the  order  for  No.  39  railroad  globes 
upon  the  following  dates  and  in  the  following  items : 

January  18,  1919,  Washington $20.00 

December  5,  1918,  Washiugiou 33. 30 

October  25,  1918,  Wellsburg 51.00 

September  19,  1918,  WeUsbiirg  and  Washington 55.  00 

September  12,  1918,  Washington 37. 73 

August  30,  1918,  Washington 30.75 

August  13,  1918,  WeHsburg 55.00 

August  9,  1918,  Washington  and  Philadelphia 28.  50 

July  25,  1918,  Washington  &  Philadelphia 28.  50 

February  7,  1919,  Washington  and  Trenton 28.  75 

March  29,  1919,  Washington 27. 75 


400.28 

10.  Upon  cross-examination  and  further  examination  by  the  Board 
it  appeared  that  Wellsburg  was  the  location  of  the  factory  of  the 
Crescent  Glass  Co. 

11.  As  the  witness  testified  that  his  first  contract,  upon  which  the 
claim  is  now  being  made,  was  suspended  at  his  interview  in  Wash- 
ington on  August  9,  1918,  it  was  obvious  that  the  expense  charged 
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far  trips  to  Wellsburg  after  that  time  could  not,  under  any  theory, 
be  applied  to  the  contract  in  question. 

12.  It  further  appeared  that  the  expense  of  July  25  was  incurred 
upon  a  trip  to  Washington  when  the  witness  obtained  the  order  upon 
which  this  claim  is  made,  and  the  expense  of  August  9, 1918,  was  in* 
curred  in  connection  with  the  interview  at  which  the  claimant's  first 
contract  was  suspended  and  the  second  order  received.  It  is  difficult 
to  see  how  any  of  the  expenses  subsequent  to  August  9  could  have 
had  any  connection  with  the  first  order. 

13.  We  find  as  a  fact  that  none  of  the  sums  charged  in  the  $400 
was  necessarily  incurred  in  connection  with  the  performance  of  the 
claimant's  contract  with  the  Government. 

14.  In  support  of  the  claim  for  commission  Mr.  Pinder  testified  on 
direct  examination  that  under  his  agreement  with  the  claimant  he 
was  entitled  to  8  per  cent  on  the  gross  amount  of  the  order ;  that  tlie 
sum  of  $2,400  was  entered  to  his  credit  on  the  books  and  that  he  knew 
this  of  his  own  knowledge.  Upon  subsequent  examination  of  the 
claimant's  books  it  appeared  that  no  entry  of  this  or  any  amount  as 
due  Pinder  in  connection  with  the  order  had  been  made  at  any  time. 
It  further  appeared  that  upon  the  closing  of  the  claimant's  books^ 
December  31, 1918,  this  amount  had  not  been  taken  into  consideration 
as  due  Pinder  in  connection  with  this  order. 

15.  Mr.  Demarest,  testifying  on  deposition,  stated  that  Mr.  Pinder, 
in  1918,  received  a  salary  of  $30  per  week,  3  per  cent  on  all  sales,  and 
3  per  cent  additional  on  sales  over  $30,000.  He  further  stated  in  his 
deposition  as  follows : 

'^  Q.  At  the  time  that  this  contract  was  entered  into,  what  arrange- 
ment did  you  have  with  Mr.  Pinder  with  regard  to  his  compensa- 
tion ? 

^  A.  We  had  an  arrangement  by  which  he  was  to  be  paid  a  salary 
and  commission,  but  it  would  not  apply  to  this  transaction  because 
these  goods  have  never  been  charged  up  to  the  Government,  and  they 
will  be  charged  up  as  soon  as  we  come  to  some  conclusion  of  these 
negotiations  with  the  Government." 

He  further  testified  that  if  he  did  not  succeed  in  his  claim  against 
the  Government  he  "  hoped  "  to  be  able  to  comproinise  with  Mr. 
Pinder. 

Mr.  Pinder  never  made  demand  for  commission  on  account  of  this 
contract. 

DECS9I0N. 

1.  It  sufficiently  appears  that  the  claimant  received  an  order  fbr 
No.  89  railroad  globes,  and  that  it  made  a  commitment  with  the 
American  Manufacturers  Co.  on  the  faith  thereof  in  respect  to  8,160 
of  the  same. 
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2.  We  find  it  incurred  no  expense  for  railroad  trips  in  connection 
with  the  order,  properly  chargeable  to  the  Government. 

3.  The  claimant  and  its  salesman  have  endeavored  to  establish  an 
obligation  arising  in  1918  to  pay  the  salesman  an  8  per  cent  commis- 
sion. The  evidence  of  the  salesman  and  the  treasurer  of  the  claimant 
company  is  directly  at  odds  on  material  particulars  as  to  this  lia- 
bility. The  claim  is  not  supported  by  any  of  the  usual  entries  in 
the  books  of  the  claimant  company,  and  it  is  substantially  denied 
in  the  affidavit  of  the  claimant's  treasurer,  as  hereinbefore  stated. 

4.  The  claim  for  the  commission  was  first  made  at  the  hearing  of 
the  case.  No  claim  was  made  for  the  commission  in  claimant's  peti- 
tion. The  petition  included  an  item  for  overhead,  but  it  is  obvious 
that  this  item  could  not  include  the  commission,  because  there  was 
no  entry  on  the  claimant's  books  of  any  sum  representing  the  com- 
mission. 

5.  We  find  that  the  claimant  had  no  binding  commitment  with 
Finder,  but  at  most  a  tentative  arrangement  conditioned  on  the 
actual  delivery  of  the  goods.  As  the  contract  was  canceled  and  no 
goods  were  delivered,  no  obligation  rested  on  the  claimant  company. 

DISPOSITION. 

The  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement,  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  maimer  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purcbas09  Storage 
and  Traffic  Division. 

Col.  Delafield  concurring. 
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March  24,  1920. 
Case  No.  2233. 

In  re  CLAIH  OF  W.  A  T.  ALLEN  GO. 

1.  NO  AOREEKENT. — Where  negotiations  relative  to  the  making  of  a  con- 

tract for  the  mannfactnre  of  trousers  have  not  resulted  in  an  agreement 
between  the  GoYeriiment  and  claimant,  there  can  be  no  relief  awarded 
claimant  under  the  act  of  ICarch  2,  1919. 

2.  ADVICE  BY  OFFICEBS. — Where  an  officer  of  the  Government  merely  ad* 

vises  claimant  to  renew  a  lease  on  a  building  used  by  it  for  manufao- 
turing  purposes,  there  is  no  agreement  within  the  act  of  Karch  2,  1919. 
8.  CLAIM  AND  DECISION. — Claim  for  $9,085.09  under  the  act  of  Karch  2^ 
1919,  for  loss  in  preparing  for  the  execution  of  a  Government  contract^ 
Held,  no  agreement  within  said  act. 

Major  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase,  on  a  claim  for  $9,035.09,  on  an  oral  contract. 

^2.  About  November  5,  1918,  the  claimant  asserts,  that  having  pre- 
viously been  permitted  to  bid  on  the  manufacture  of  120,000  pairs 
of  trousers,  was  advised  over  the  telephone  by  Sergeant  Cave,  who 
was  then  acting  as  assistant  to  the  officer  in  charge  of  the  Procure- 
ment Section,  Manufacturing  Branch,  Clothing  and  Equipage  Divi- 
sion, New  York  Depot,  that  if  claimant  would  reduce  its  bid  from 
80  cents  per  pair  to  75  cents  per  pair  the  Procurement  Division 
would  recommend  the  award  of  a  contract  with  the  manufacturer  for 
120,000  pairs. 

3.  This  assertion  is  denied  by  Sergeant  Cave,  who  states  that  the 
purpose  of  his  telephone  call  was  "  to  ascertain  if  they  were  able  to 
comply  with  the  contract  should  our  Branch  decide  to  award  them 
one,  and,  possibly,  to  ask  them  to  confirm  their  statement  as  to  the 
quantity  they  could  turn  out,  in  writing,  should  we  decide  to  give 
them  a  contract."  Sergeant  Cave  further  says:  "I  can  positively 
state  that  I  did  not  tell  them  that  they  had  been  awarded  a  contract.'^ 

4.  Part  of  the  claim  is  for  loss  by  reason  of  the  renewal  of  a 
lease  for  one  of  the  claimant's  factories,  and  for  loss  of  rent  while 
the  building  was  idle,  amounting  to  $3,275.     With  respect  to  this 
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item  the  claimant  has  testified  that  he  asked  Capt.  Brooks,  who  was 
associated  with  the  Procurement  Branch  of  the  Philadelphia  Depot, 
*'what  would  you  advise  us  to  do  about  renewing  the  lease  on  the 
Eleventh  Street  building?"  To  which  Capt.  Brooks  replied,  "I 
would  advise  you  to  renew  the  lease." 

5.  Previous  to  the  events  enumerated,  the  claimant  had  been 
awarded  six  contracts  totaling  620,000  pairs  of  trousers  and 
breeches — wool.  Five  of  these  contracts  were  fully  completed  and 
the  sixth  was  satisfactorily  adjusted  as  to  the  uncompleted  portion. 
Olaimant  now  asserts  that  it  had  made  a  total  investment  for  ma- 
chinery and  installation  expense  of  $34,721.24,  and  that  after  the 
completion  of  its  Government  work  the  machinery  was  sold  for 
$5,920.76,  leaving  the  total  loss  $28,800.48,  one-fifth  of  which,  or 
$5,760.09,  it  now  seeks  to  recover  as  being  properly  chargeable 
against  the  oral  agreement  it  is  now  seeking  to  establish. 

DECISION. 

1.  A  statement  that  an  award  will  be  recommended  by  one  not 
a  contracting  officer  does  not  constitute  an  agreement,  therefore  the 
claimant  has  wholly  failed  to  establish  a  contract  with  respect  to 
the  120,000  pairs  of  trousers. 

2.  The  mere  advice  of  an  officer,  certainly  when  he  is  not  a  con- 
tracting officer,  with  respect  to  a  proposed  business  venture,  is  not 
a  contract  and  imposes  no  obligation  on  the  part  of  the  United  States. 

DISPOSITION. 

The  findings  and  decisions  of  the  Claims  Board,  Director  of 
i'urchase,  are  affirmed,  and  the  claim  will  be  disallowed. 
Col.  Delafield  and  Capt.  Frazer  concurring. 


March  24, 1920. 
Case  No.  1473. 

In  re  CLAUK  OV  XALEY  A  KELLY  COHT&ACTINa  CO. 

1.  JUBISDIGTION. — Where  a  formal  contract  with  the  Government  for  the 

construction  of  a  macadam  road  has  been  terminated  by  performance, 
and  claimant  has  received  the  contract  price,  the  Secretary  of  War  has 
no  jurisdiction  to  consider  claim  for  additional  expense  incurred  by  the 
contractor. 

2.  CLAUK  and  decision. — Claim  for  $7,160.35  under  Purchase,  Storage  ft^ 

Traffic  Division,  Supply  Circular  No.  17,  1919,  for  additional  expense  in 
the  performance  of  a  contract  for  the  building  of  a  macadam  road.    Held^ 
no  jurisdiction. 
Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  A  statement  of  claim,  form  B,  has  been  filed  under  Purchase^ 
Storage  and  Traffic  Division  Supply  Circular  No.  17,  1919,  for  $7,- 
160.35  by  reason  of  an  agreement  made  between  the  claimant  and  the- 
United  States  on  the  29th  day  of  June,  1917. 

2.  The  claimant  entered  into  a  formal  contract  with  the  United 
States,  dated  June  29, 1917,  to  supply  all  necessary  labor  and  material 
to  construct  on  the  reservation  at  Fort  Riley,  Kans.,  between  June 
29,  1917,  and  August  29, 1917,  approximately  25,000  square  yards  of 
macadam  road,  including  culverts,  in  accordance  with  the  specifica- 
tions attached,  at  the  unit  price  of  $1  per  square  yard. 

3.  The  specifications  provide : 

"  Quality  of  stone :  Stone  for  base  may  be  refuse  stone  from  the 
building  quarries,  broken  to  size  specified.  All  other  macadam  stone 
will  be  approved  quality  hard  stone  quarried  at  such  places  as  may 
be  approved  by  the  officer  in  charge." 

4.  S.  A.  Maley,  president  of  the  claimant,  testified  that  before  en- 
tering into  the  said  contract  J.  A.  Weist,  a  Government  engineer,  told 
the  claimant  that  hard  rock  for  the  top  course  of  the  proposed  road 
could  be  secured  from  a  ledge  of  rock  about  1,000  feet  distant  from 
the  road,  that  after  entering  into  said  contract  the  claimant  opened 
a  quarry  in  the  said  ledge  of  rock  and  found  it  to  be  too  soft  for  the 
said  purpose.  The  claimant  then  prospected  for  other  rock  on  the 
reservation,  found  suitable  rock  near-by,  and  expended  more  than 
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$100  in  building  a  road  and  otherwise  preparing  to  quarry  said  rock, 
when  he  was  informed  by  Government  officials  that  he  must  vacate  as 
a  rifle  range  had  been  located  in  that  vicinity.  The  claimant  finally 
located  his  crushing  plant  at  a  quarry  on  the  reservation  more  distant 
from  the  road  than  the  original  quarries  contemplated.  The  cost  of 
obtaining  hard  stone,  from  the  last-named  quarry  was  greater  than 
contemplated  because  of  the  heavy  stripping  and  the  length  of  the 
haul. 

5.  J.  A.  Weist,  the  Government  engineer,  denies  that  he  told  Mr. 
Maley  that  the  said  first-mentioned  quarry  contained  liard  rock  suit- 
able for  the  top  course  of  the  road.  He  testified  that  he  told  Mr, 
Maley  that  the  said  first  quarry  was  suitable  for  soft  rock  (page  GO). 

6.  Capt.  Frederick  J.  Herman,  constructing  quartermaster  at  Fort 
Riley,  testified  (page  37)  that  in  June  and  July,  1917,  ordinary  labor 
in  the  vicinity  of  Fort  Riley  was  $2  per  day,  that  teams  could  be  had 
for  $3.50  per  day,  that  by  the  1st  of  August,  1917,  owing  to  the  large 
amount  of  construction  work  done  by  the  Government  in  that  vicinity, 
the  price  of  labor  and  teams  had  about  doubled  (page  39) : 

"  The  wages  were  not  raised  by  the  agents  of  the  Government  but 
by  the  actions  of  the  labor  unions  in  the  vicinity  ♦  ♦  ♦.  Our  in- 
structions from  Washington  were  to  pay  the  union  rates." 

7.  The  claimant  states  that  the  cost  of  building  the  road,  without 
including  the  labor  of  the  manager,  Mr.  Maley,  and  his  son,  was 
$1.29  per  square  yard,  or  29  cents  per  square  yard  more  than  the 
contract  price,  and  that  the  increased  cost  was  due,  first,  to  the  in- 
creased price  of  labor  and  teams  caused  by  Government  competition 
in  the  vicinity;  second,  by  the  increased  cost  of  quarrying  the  top 
rock  which  the  claimant  was  compelled  to  take  from  quarries  other 
than  those  originally  designated. 

8.  The  work,  amounting  to  24,669.76  square  yards,  was  completed 
and  the  claimant  was  paid  the  contract  price.  The  claimant  now  asks 
for  its  net  loss  on  the  said  contract,  amounting  to  $7,160.35. 

DECISION. 

1.  The  formal  contract  having  been  completed  and  the  contract 
price  having  been  paid,  this  Board  has  no  jurisdiction  to  consider  the 
claim. 

2.  It  is  unfortunate  that  the  claimant  was  compelled  to  change  the 
quarry  locations  and  that  it  thus  suffered  delay  and  expense,  but 
the  contract  and  specifications  expressly  provide  that  the  claimant 
must  quarry  in  such  places  as  were  approved  by  the  oflScer  in  charge. 
As  the  doubled  cost  of  labor  and  teams  was  cfue  to  the  competition 
and  demands  of  the  Government  for  labor  in  the  vicinity  of  the 
work,  and  as  the  claimant  because  of  the  unforeseen  increased  costs 
of  labor  sustained  a  loss  instead  of  making  a  profit,  it  may  be  if  the 
facts  are  presented  to  Congress  it  may  grant  the  relief  this  Board 
has  no  jurisdicition  to  grant. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


March  24,  1920. 
Case  No.  2096. 

In  re  GLAIH  OF  ATLAS  CBTTGIBLE  STEEL  GO. 

1.  BIGHTS  OV  SUBCONTBACTOB. — Where  a  contractor  doing  Government 
work  let  a  subcontract  to  the  claimant  for  374  tons  of  tungsten  steel, 
which  contract  contained  a  provision  that  same  might  be  canceled  upon 
early  cessation  of  hostilities  and  the  contractor  according  to  snch  provi- 
sion canceled  its  contract  with  the  claimant,  the  United  States  Govern- 
ment is  under  no  obligation,  under  the  act  of  ICarch  2,  1919,  to  reim- 
burse the  claimant  for  loss  sustained  by  reason  of  the  cancellation  of  its 
contract. 

S.  CLAZK  AND  DECISION.— This  claim  for  $113,245.88  is  an  appeal  from  the 
Claims  Board,  Air  Service,  and  is  presented  upon  the  theory  that  the 
United  States  Government  is  obligated,  under  the  act  of  ICarch  2,  1919, 
to  reimburse  claimant  for  loss  sustained  by  reason  of  the  concellation 
of  its  contract  with  a  Government  contractor  due  to  the  signing  of  the 
armistice.  Held,  claimant  is  not  entitled  to  the  relief  sought. 
Mr.  McCandless  writing:  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air 
Service,  denying  a  claim  for  $113,245.88  on  the  ground  that  the 
Board  was  unable  to  find  any  privity  of  contract  between  the  claimant 
iincj  the  United  States. 

2.  On  August  22,  1918,  Hugh  W.  Sanford,  of  the  Ferroalloy  Sec- 
tion of  the  War  Industries  Board,  wrote  a  letter  to  dealers  in 
tungsten,  which  letter  came  to  the  attention  of  the  claimant.  It  is 
not  addressed  to  the  claimant.  No  evidence  is  given  as  to  how  the 
said  letter  came  into  claimant's  possession.  The  said  letter  reads  in 
part  as  follows : 

"  We  believe,  therefore,  that  there  will  be  a  large  increase  in  the 
use  of  tungsten  in  the  next  twelve  months,  and  a  deci'eased  supply 
from  this  country.  The  supplv  from  foreign  countries  may  also  be 
effected  materially  by  submarine  sinking.  To  increase  production 
generally,  higher  prices  will  have  to  prevail.  The  small  reserve  of 
tungsten  that  the  (jovernment  is  purchasing  will  not  have  any  ma- 
terial effect  on  the  general  situation  and  will  represent  in  any  event 
but  a  very  small  part  of  actual  requirements. 

"  We  can  not  guarantee  the  estimate  given  of  the  requirements, 
but  feel  that  it  would  be  the  part  of  wisdom  for  the  users  of  tungsten 
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-ore  and  ferrotungsten  to  lay  in  an  adequate  supply  of  this  material, 
sufficient  for  emergencies.  In  consideration  of  costs,  if  the  estimate 
is  correct,  it  will  be  much  wiser  to  fill  up  the  bottom  of  the  wave 
of  depression  in  the  market  to-day,  stimulate  full  production  quickly, 
and  by  doing  this  cut  off  the  top  of  the  wave  of  higher  prices  that 
may  otherwise  come  if  the  shortage  becomes  acute.  The  Government 
expects  the  trade  to  take  care  of  its  full  requirements,  and  hopes  the 
ideas  submitted  herein  may  be  of  benefit." 

The  claimant  has  submitted  no  evidence  of  an  agreement  between 
itself  and  the  Government.  It  claims,  however,  that  the  Rich  Tool 
Co.,  from  which  it  received  an  order  for  the  ore  in  question,  made  an 
oral  agreement  with  Lieut.  Harold  H.  Emmons,  of  the  United  States 
Naval  Reserve  Force,  on  or  about  September  21,  1918,  to  double  the 
production  of  the  Rich  Tool  Co.  of  aeroplane  valves  to  about  7,500 
valves  per  month.  It  claims  that  in  order  to  fulfill  the  said  oral 
agreement  the  Rich  Tool  Co.  placed  with  the  claimant  on  September 
26,  1918,  an  order.  No.  1274-A,  for  374  tons  of  high  tungsten  valve 
steel,  and  that  thereupon  the  claimant  committed  itself  for  the 
tungsten  ore  in  question. 

3.  At  the  hearing  the  claimant  moved  that  the  Rich  Tool  Co.,  its 
alleged  prime  contractor,  be  joined  as  a  party  claimant.  The  Rich 
Tool  Co.  filed  a  request  that  it  be  so  joined,  dated  March  5, 1920,  and 
the  motion  was  granted. 

4.  Lieut.  Emmons  testified  (page  135)  that  he  was  chief  of  the  en- 
gine production  of  the  Aircraft  Production  Board  (page  167) ;  that  he 
had  oral  instructions  from  John  D.  Ryan,  Col.  Deeds,  and  Mr.  Potter 
to  place  orders  for  materials;  that  about  September  21, 1918,  he  told 
Mr.  Jardine  and  Mr.  Hall,  of  the  Rich  Tool  Co.  (page  149),  that  the 
Government  would  increase  its  production  of  aeroplane  engines  from 
150  to  300  per  day,  and  that  the  Rich  Tool  Co.  would  be  called  upon 
to  increase  its  production  of  valves  at  that  time  proportionately.  He 
said  (page  153) : 

"  I  told  them  to  get  the  valve  material  that  they  needed,  and  that 
orders  would  come  to  them  either  from  the  engine  builder  or  from 
the  Government,  but  they  could  not  wait  for  any  formalities  of  orders ; 
we  must  have  the  valves." 

5.  L.  H.  Vintage,  district  sales  manager  of  the  claimant,  testified 
that  at  the  time  the  claimant  received  order  1274-^A  from  the  Rich 
Tool  Co.  there  was  an  oral  agreement  between  the  Rich  Tool  Co.  and 
the  claimant  by  which  the  Rich  Tool  Co.  was  permitted  to  cancel  all 
orders  placed  with  the  claimant.  He  testified  that  the  said  cancella- 
tion agreement  was  made  so  that  the  Rich  Tool  Co.  might  cancel  such 
orders  in  case  of  the  early  cessation  of  hostilities.  The  letter  of  the 
Rich  Tool  Co.,  by  its  secretary,  dated  March  25, 1918,  directed  to  the 
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Bureau  of  Aircraft  Production  in  Chicago,  111.,  submitted  by  the 
claimant,  contains  the  following  statement : 

"  We  had  taken  no  steps  to  provide  ore  for  order  1274-A,  for  the 
armistice  was  signed,  and  we  later  canceled  the  order  in  accordance 
with  the  agreement  with  the  Atlas  Company." 

6.  L.  H.  Vintage  further  testified  that  the  claimant  endeavored  to 
obtain  an  option  on  tungsten  ore  to  fill  the  said  order  1274r-A  and 
was  unable  to  do  so.  It  then  endeavored  to  make  an  agreement  for  the 
said  necessary  tungsten  ore,  containing  a  clause  permitting  it  to  cancel 
in  case  of  the  cessation  of  hostilities.  It  was  unable  to  make  such  an 
agreement,  and,  therefore,  placed  a  firm  order  for  90  tons  of  tungsten 
ore  with  the  Tungsten  Keef  Mines  Co..  Los  Angeles,  Calif.,  on  Octo- 
ber 1,  1918,  and  a  firm  order  for  a  further  90  tons  of  tungsten  ore 
with  the  Tungsten  Mines  Co.,  San  Francisco,  Calif.,  on  September 
20, 1918.  After  the  Rich  Tool  Co.  canceled  contract  1274-A  with  the 
claimant,  the  claimant  was  left  committed  for  the  said  180  tons  with 
the  said  mining  companies.  The  said  mining  companies  refused  to 
cancel. 

DECISION. 

1.  Lt.  Harold  H.  Emmonds  on  September  21,  1918,  acting  under 
authority,  instructed  the  Rich  Tool  Co.  to  double  its  production  of 
valves  and  to  order  the  needed  materials.  To  obtain  additional 
materials  necessary  to  the  said  increased  manufacture  of  said  valves, 
the  Rich  Tool  Co.,  on  September  26,  1918,  placed  order  No.  1274r-A 
with  the  Atlas  Crucible  Steel  Co.  for  374  tons  of  tungsten  steel. 

2.  On  September  26,  1918,  an  oral  agreement  existed  between  the 
Rich  Tool  Co.  and  the  Atlas  Crucible  Steel  Co.  by  the  terms  of 
which  in  case  of  the  cessation  of  hosCilities  the  Rich  Tool  Co.  was 
privileged  to  cancel  the  said  order  for  374  tons  of  tungsten  steel. 
After  the  armistice  the  Rich  Tool  Co.  did  cancel  the  said  order. 

3.  The  Government  has  no  greater  obligation  than  its  prune  con- 
tractor, the  Rich  Tool  Co.  The  Rich  Tool  Co.'s  order,  1274r-A,  for 
374  tons  of  tungsten  steel  to  the  Atlas  Crucible  Steel  Co.  was  can- 
celled in  accordance  with  the  said  oral  agreement,  and  its  obligation 
ceased. 

4.  The  Atlas  Crucible  Steel  Co.  had  no  agreement  with  the  Gov- 
ernment. When  the  Atlas  Crucible  Steel  Co.  took  the  order  for  374 
tons  of  tungsten  steel  from  the  Rich  Tool  Co.,  the  Atlas  Crucible 
Steel  Co.  at  the  same  time,  by  oral  agreement,  took  the  business  risk 
of  cancellation  in  case  of  the  cessation  of  hostilities.  The  order  was 
cancelled.  The  Rich  Tool  Co.  was  thus  relieved  from  obligation. 
The  Government  was  also  relieved  from  obligation. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


March  24. 1920. 
Case  No.  671. 

/n  re  CLAIX  OV  PEASLEE,  OAULBEET  CO. 

1.  BFEECT  OV  DECISIOE  OF  COXPT&OLLEB  OF  TREASURY.— Under  the 
statates  the  Comptroller  of  the  Treasury  has  the  final  decision  as  to  the 
disbursement  of  public  funds,  and  such  decision  is  conclusive  as  to  all 
persons  except  the  courts.  Accordingly,  where  this  Board  has  decided  a 
claim  in  favor  of  the  claimant,  but  the  comptroller  has,  under  a  dilferent 
statement  of  facts,  decided  it  adversely  to  claimant,  the  latter  decision 
is  controlling.  Under  section  425  Compiled  Statutes  claimant  may  re- 
quest a  reconsideration  of  its  claim  by  the  comptroller,  but  if  such  re- 
consideration is  refused  or  results  adversely,  claimant's  only  remedy  is 
by  action  at  law. 

8.  DEDUCTION  OF  LIQUIDATED  DAHA0E8. — Where  under  a  formal  contract 
liquidated  damages  for  delays  in  performance  are  withheld,  the  decision 
of  the  Comptroller  of  the  Treasury  disallowing  payment  is  binding  on 
the  War  Department. 

3.  ClkAIM  AND  DECISION. — Claim  referred  under  Qeneral  Order  103  for  an 
opinion  regarding  the  effect  of  conflicting  decisions  by  this  Board  and 
by  the  Comptroller.    Held,  the  latter  decision  is  controlling. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

1.  This  case  came  before  this  Board  on  the  petition  of  the  claimant 
verified  June  23,  1919,  praying  for  payment  of  $485.61  withheld  by 
the  Government  as  liquidated  damages  for  delaj's  in  performance  of 
its  contract.  This  Board  considered  the  facts  presented  to  it,  and  in 
December,  1919,  rendered  its  opinion  that  the  claimant  was  entitled 
to  payment  of  Ihe  amount  witliheld  and  transmitted  the  matter  to 
the  Ordnance  Department  for  appropriate  action. 

2.  It  now  appears  that  previously  the  Auditor  for  the  War  De- 
partment disallowed  the  claim  for  $485.61,  and  that  on  September  5, 
1919,  the  claimant  applied  to  the  Comptroller  of  the  Treasury  for  a 
revision  of  the  action  of  the  auditor.  On  November  9, 1918,  the  comp- 
troller rendered  his  decision,  on  a  state  of  facts  not  presented  to  this 
Board,  affirming  the  action  of  the  auditor  in  disallowing  the  item. 

3.  The  Ordnance  Department  now  seeks  an  expression  of  opinion 
from  this  Board  as  to  what  action,  if  any,  should  be  taken  in  view  of 
the  foregoing. 

4.  The  power  of  the  Comptroller  of  the  Treasury  over  disburse- 
ments of  (lovernment  moneys  hefore  suit  is  almost  complete  (U.  S. 
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Comp.  Stat.  Sees.  401-469;  39  Cyc,  759-762).  Section  420  U.  S. 
Compiled  Statutes  provides  that  the  Auditor  for  the  War  Depart- 
ment shall  examine  "  all  accounts  relating  to  the  Military  Establish- 
ment "  and  certify  the  balances  arising  thereon.  Section  425  provides 
that  such  balances  so  certified  by  the  auditor  "  shall  be  final  and  con- 
clusive upon  the  executive  branch  of  the  Government,  except  that 
any  person  whose  accounts  may  have  been  settled  *  *  *  may, 
within  a  year,  obtain  a  revision  of  said  account  by  the  Comptroller 
of  the  Treasury,  whose  decision  upon  such  revision  shall  be  final  and 
conclusive  upon  the  executive  branch  of  the  Government."  From 
this  statutory  provision  it  necessarily  follows  that  the  comptroller 
has  the  final  decision  as  to  what  disbursements  of  public  funds  shall 
be  made,  and  that  such  decision  is  conclusive  on  all  persons  except 
the  courts.  (Dig.  Op.,  J.  A.  G.,  August  23, 1913,  p.  268 ;  U.  S.  v.  Gil- 
7nore,  189  Fed.,  761;  Duval  v.  United  States,  25  Ct.  CI.,  46.)  To 
exercise  the  functions  provided  by  the  statute  the  comptroller  must 
and  therefore  has  power  to  decide  necessary  questions  of  law.  (Park- 
hurst  V.  United  States,  29  Ct.  CL,  399  at  403.)  Likewise  the  comp- 
troller must  and  therefore  has  power  to  decide  the  facts.  (B.  dB  O. 
R,  It,  Co,  V.  United  States,  34  Ct.  CL,  503.)  That  power  is  clearly 
inferable  from  the  provisions  of  Section  425  U.  S.  Compiled  Statutes 
authorizing  the  accounting  officers  "  to  obtain  further  evidence  or 
explanations  necessary  to  their  settlement."  There  are,  however, 
some  kinds  of  facts  as  to  which  the  comptroller  should  accept  the 
decision  of  the  executive  department  in  question.  (Parkhurst  v. 
United  States,  supra;  United  States  v.  Jones,  26  Fed.,  Cas,  No. 
15493,  affirmed  in  18  How.,  92.) 

5.  We  think  that  before  suit  only  the  comptroller  has  the  power  to 
decide  whether  the  payment  in  question  shall  be  made  to  this  claim- 
ant. Upon  the  facts  presented  to  him  he  has  already  decided  it 
adversely  to  the  claimant.  If  it  is  thought  that  all  of  the  facts  were 
not  before  him  when  he  rendered  his  decision  and  that  there  is  new 
evidence  which  may  aifect  the  question,  it  will  be  possible  to  resub- 
mit the  question  to  him  with  such  new  evidence,  together  with  a  re- 
quest for  a  reconsideration.  {B.  <&  0.  li,  R,  Co,  v.  United  States, 
supra.)  In  the  event  that  the  comptroller  refuses  to  reconsider  his 
decision,  the  claimant  has  no  remedy  except  suit  in  a  court  of  com- 
petent jurisdiction.  A  disbursing  officer,  of  course,  should  not  pay 
the  item  in  question  so  long  as  the  present  decision  of  the  comptroller 
remains  unchanged. 

6.  We  have  not  considered  the  question  of  the  soundness  of  our 
previous  opinion  in  the  light  of  the  additional  facts  stated  in  the 
decision  of  the  comptroller  because  the  decision  of  the  comptroller 
is  controlling. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


March  24,  1920. 
Case  No.  2449. 

In  re  CLAIM  OF  ALTA  SCHOOL  DISTRICT. 

1.  LANDLORD  AND  TENANT— DAMAGES  TO  PREMISES.— In  a  lease  to  the 
Oovernment  it  was  provided  that  the  lessee  might  demolish  and  destroy 
building  without  expense.  The  value  of  the  buildings  subsequently  de- 
stroyed had  been  estimated  and  paid  to  the  lessors  in  the  form  of  rent 
by  agreement,  and  if  the  lessor  expended  an  excess  over  this  amount  in 
rebuilding  the  Government  is  not  liable  therefor. 

a.  DISMISSAL  FOR  WANT  OF  PROSECTTTION.— When  the  claimant  has  done 
nothing  to  prove  his  claim,  fails  to  answer  communications  from  the 
Board,  or  can  not  be  located  his  claim  will  be  dismissed. 

3.  CLAIM  AND  DECISION. — Claim  under  General  Order  108  by  Alta  School 
District  for  (S07.50  for  expenses  incurred  in  rebuilding  leased  premises; 
and  claim  of  John  Schroeder  for  services  in  the  sum  of  |S6.80  under  act 
of  March  S,  1919.    Held,  both  claims  dismissed. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  TACI. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  by  reference  to  this  Board  from  the  Director  of 
Air  Service,  under  General  Order  103,  War  Department  1918. 

2.  On  or  about  April  1,  1918,  the  Government,  acting  through 
C.  G.  Edgar,  colonel,  Signal  Corps,  United  States  Army,  entered  into 
a  lease  with  the  Southern  Title  Guaranty  Co.,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  California,  whereby  the  Govern- 
ment leased  certain  lands  in  the  county  of  San  Diego,  California, 
for  the  term  of  three  months,  commencing  April  1, 1918,  and  ending 
June  30, 1918,  for  a  consideration  of  $12,336. 

3.  Under  date  of  July  1,  1918,  the  aforesaid  lease  was  extended 
in  writing  to  June  30, 1919,  at  an  annual  rental  of  $2,240. 

4.  The  lease  provides  that — 

"  said  lessor  agrees  that  the  lessee,  without  expense,  may  demolish  or 
destroy  any  and  all  buildings,  and  any  crops  now  growing  on  said 
land,  in  so  far  as  they  interfere  with  the  use  of  this  site  for  aeronau- 
tical purposes." 

5.  Under  one  of  the  clauses  of  the  lease  the  Government  covenanted 
as  follows : 

"  That  it  will  commit  no  waste  and  will  not  suffer  the  same  to  be 
committed,  and  will  not  misuse  or  injure  the  said  premises,  except  in 
so  far  as  is  consistent  with  the  use  of  this  tract  for  aeronautical 
purposes." 

6.  Under  date  of  May  6,  1918,  the  owners  of  the  land  covered  by 
the  lease  in  question,  appointed  the  Southern  Title  Guaranty  Co. 
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trustee  with  the  right  and  power  to  execute  a  lease  with  the  United 
States  of  America,  for  the  purpose  of  establishing  a  flying  field  on 
the  property  covered  by  the  lease  and  renewal  of  lease  hereinbefore 
referred  to.  As  a  part  of  said  agreement  it  was  provided  that  the 
consideration  of  $12,336  should  be  divided  among  the  owners  in 
specified  amounts,  and  that  rent  falling  due  subsequently  under  the 
lease  should  be  apportioned  among  the  owners  in  accordance  with 
acreage  owned.  Among  the  apportionments  was  one  to  the  Alta 
school  district  as  follows : 

Buildings $1, 500 

Well  2, 000 

7.  The  Alta  School  District  claims  that  the  expense  of  rebuilding 
its  buildings  and  of  sinking  a  new  well  exceeded  the  amounts  allowed 
under  the  lease  by  the  sum  of  $807.51,  and  the  present  claim  is  for 
payment  of  that  amount.  The  reason  for  the  increase  appears  to  be 
the  increase  in  cost  of  labor  and  material  between  the  time  of  the 
execution  of  the  lease  and  the  time  of  its  termination. 

8.  With  the  claim  above  described  is  a  claim  of  John  G.  Schroeder 
for  $26.80  on  account  of  services  rendered  to  the  Government  for 
hauling  water,  tools  furnished,  and  clearing  rocks  from  the  field. 
This  claim  appears  to  have  been  originally  for  $158.30,  of  which 
$130  has  been  paid  Mr.  Schroeder  on  voucher.  The  Board  has  made 
every  effort  to  locate  Mr.  Schroeder  to  substantiate  his  claim  and 
has  been  unable  to  find  him.  Notices  to  him  at  his  address  given 
have  been  returned. 

DECISION". 

1.  It  is  clear  from  the  original  documents  in  this  case  that  the 
claimant,  the  Alta  School  District,  has  received  everything  to  which 
it  was  entitled  under  the  terms  of  the  lease  entered  into  in  its  behalf 
by  the  Southern  Title  Guaranty  Co.  Destruction  of  the  buildings 
and  well  was  contemplated  at  the  time  the  lease  was  entered  into,  and 
a  careful  calculation  of  the  damage  resulted  in  a  formal  agreement 
satisfactory  to  the  Government  and  to  the  claimant,  acting  through 
its  agent,  the  Southern  Title  Guaranty  Co.  This  agreement  has  been 
performed  in  full  by  the  Government,  and  the  Government  is  under 
no  further  liability. 

2.  The  claimant,  John  G.  Schroeder,  has  made  no  effort  to  sub- 
stantiate his  claim  and  the  Board  is  unable  to  locate  the  claimant  or 
to  determine  the  validity  of  his  claim. 

DISPOSITION. 

Certificate  will  issue  denying  relief  to  the  claimants  and  a  copy 
of  this  opinion  will  be  sent  to  the  Director  of  Air  Service. 
Col.  Delafield  concurring. 


March  24,  1920. 
Case  No.  2589. 

In  t€  THE  GLAIK  OF  FAUX  E.  WOLF  BEDDIKO  CO. 

1.  WAB INDTTSTBIES  BOABD  BUXXETIN— EFFECT  OF— SALES,  COXPTTLSOBT 
OB  YOLXTHTABY. — Where  claimant  receives  a  circular  from  the  War 
Industries  Board  fixing  the  price  of  cotton  linters  and  stating  that  at 
such  price  the  Oovemment  would  take  claimant's  entire  product,  and 
that  all  linters  not  voluntarily  tendered  the  Oovemment  will  he  com- 
mandeered as  the  Oovemment  needs  develop,  and  a  second  circular  fixing 
the  prices  of  higher  grades  of  linters,  such  circulars  are  not  compul- 
sory orders,  and  sales  made  to  the  Oovemment  at  the  prices  offered  are 
voluntary. 

S.  OOODS  SOLD  AT  LESS  THAN  COST. — ^Where,  under  the  circumstances  stated 
in  syllabus  1,  claimant  sells  cotton  linters  to  the  Oovemment  at  less 
than  cost,  there  is  no  obligation  on  the  Oovemment  to  reimburse 
claimant  for  its  loss. 

8.  CLATK  AKD  DECISIOK.-— Claim  under  the  act  of  March  8,  1919,  for  |433.30 
for  loss  on  cotton  linters.    Held,  claimant  not  entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING   OF   FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $433.30  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States.  This  case  grows  out  of  the  following  facts  and 
circumstances : 

1.  Petitioner,  in  the  summer  of  1918,  sold  to  the  Du  Pont  American 
Industries  (Inc.),  purchasing  agent  for  the  Government,  a  certain 
stock  of  cotton  linters,  and  this  sale  appears  to  have  been  made  under 
circumstances  identical  with  those  attending  the  sale  of  cotton  linters 
involved  in  the  case  of  the  Louisville  Bedding  Co.  (No.  2386)  here- 
tofore decided  by  this  Board.  It  was  agreed  by  Tinsman  and  Blocki, 
counsel  for  this  petitioner,  that  the  evidence  taken  and  the  appro- 
priate papers  submitted  in  the  case  of  the  Louisville  Bedding  Co. 
should  be  regarded  as  applicable  to  a  decision  in  this  case,  as  the 
conduct  of  the  War  Industries  Board  and  the  circumstances  sur- 
rounding the  sale  of  the  cotton  linters  to  the  Government's  agent 
were  identical  in  the  two  cases.    This  Board  holds  that,  in  line  with 
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the  decision  heretofore  rendered  in  the  case  of  the  Louisville  Bedding 
Co.,  there  is  no  liability  whatever  resting  upon  the  Government  of 
the  United  States  in  this  case  to  reimburse  the  petitioner  in  any 
amount. 
2.  All  relief  asked  for  in  this  case  is  therefore  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board  and  a  copy 
of  this  decision  furnished  counsel  for  petitioner. 
Col.  Delafield  and  Maj.  Farr  concurring. 


March  24,  1920. 
Case  No.  1741. 

In  re  CLAIM  07  W.  H.  YAUQHAlSr  CONSTBUCTIOK  CO. 

1.  CANCELXATION--COKSIDEBATIOK  THEBEFOB.— Where  a  formal  con- 
tract is  cancelled  by  mutnal  consent,  each  party  giving  np  its  rights, 
and  getting  rid  of  its  obligations  thereunder,  there  is  ample  considera- 
tion for  the  cancellation,  and  the  agreement  is  terminated. 

t.  TXBXIHATIOH  UPON  30  DAYS'  HOTICE. — ^Where  an  agreement  contain- 
ing a  olanse  giving  the  Government  the  option  to  terminate  upon  80 
days'  notice  is  cancelled  by  mutual  consent,  to  take  immediate  effect^ 
the  termination  clause  goes  with  the  agreement,  and  there  can  be  no 
question  as  to  whether  there  was  consideration  for  a  waiver  of  the  80 
days'  notice. 

8.  HEW  AGBEEMENT  STJBSTITCTTED  FOB  OLD--EFFECT  OF  OFFEB  TO  AC- 
CEPT OBAVEL  XTHTIL  INSTBTTCTIONS  TO  CONTBABY.— Where  an 
agreement  is  terminated  by  mutual  consent  and  the  parties  immediately 
enter  into  a  new  agreement  under  which  the  contractor  is  to  continue 
to  haul  gravel  in  the  same  quantities  and  at  the  same  rates  until  in- 
structions are  received  to  the  contrary,  it  is  proper  to  consider  the 
matter  as  one  transaction,  but  the  effect  of  it  is  to  terminate  the  old 
agreement  and  to  substitute  the  new,  and  the  old  agreement  is  not 
«  continued  in  effect  with  the  purported  elimination  of  the  clause  allow- 
ing termination  on  30  days'  notice.  The  new  arrangement  is  a  continu- 
ing offer  on  the  part  of  the  Government  to  accept  gravel.  Such  offer 
is  accepted  by  the  act  of  delivery.  The  Government  is  not  bound  to 
continue  to  accept,  and  the  contractor  is  under  no  obligation  to  con- 
tinue to  deliver. 

4.  CLAIK  AND  DECISIOK.— Claim  under  this  act  of  March  3,  1919,  for  $11,- 
706.34  for  loss  in  constructing  an  industrial  railway  for  the  purpose  of 
delivering  sand  gravel.     Held,  claimant  not  entitled  to  recover. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Air 
Service,  disallowing  a  claim  for  $11,706.24  damages  alleged  to  have 
been  sustained  by  the  W.  H.  Vaughan  Construction  Co.,  of  Mont- 
gomery, Ala.,  by  reason  of  the  suspension  of  a  formal  contract  under 
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which  they  were  to  deliver  and  distribute  45,000  cubic  yards  of  sand 
gravel  at  $1.37^  per  cubic  yard  at  Taylor  Field,  Montgomery,  Ala. 
It  is  alleged  by  claimant  that  it  provided  itself  with  an  industrial  rail- 
way, engine,  and  cars  to  deliver  said  sand  gravel,  and  was  unable 
to  amortize  the  cost  thereof  in  the  payment  which  it  received  for  the 
amount  of  sand  gravel,  19,000  cubic  yards,  which  it  had  delivered 
at  the  time  of  the  final  suspension  of  the  work.  Claimant  alleges 
that  its  total  expenses  in  connection  with  the  contract,  including  the 
purchase  of  equipment  for  its  performance,  was  $45,858.04.  Against 
this  sum  the  claimant  credits  the  moneys  paid  by  the  Government  and 
the  salvage  value  of  the  equipment  amounting  to  $34,151.80,  leaving 
a  balance  of  $11,706.24  loss  on  the  contract,  which  is  the  subject  of 
this  claim. 

2.  The  affidavit  of  Lieut.  Charles  E.  Butner,  the  officer  who  made 
the  contract  with  the  claimant,  was  taken,  and  although  it  appears 
from  the  record  that  this  affidavit  was  prepared  by  the  attorney  for 
the  claimant,  yet  the  Board  accepts  it  as  a  remarkably  clear  and  sub- 
stantially correct  statement  of  what  took  place.  The  following 
quotations  from  this  affidavit  appear  in  the  record  at  pages  46  to  50, 
inclusive  (the  order  of  the  paragraphs  is  changed  somewhat) : 

"  The  officers  at  Taylor  Field  had  a  great  deal  of  trouble  with  the 
lield  on  account  of  the  muddy  conditions  there  existing,  due  to  the 
wet  weather  and  the  large  amount  of  lime  in  the  soil,  the  soil  being 
known  as  prairie,  and  also  in  common  parlance  as  ^umbo.  During 
wet  weather  aeroplanes  could  not  get  off  the  ground,  the  propellers 
were  broken  by  the  mud,  and  it  was  very  dimcult  to  alignt  on  the 
field.  The  Commanding  Officer  was  very  anxious  to  get  rid  of  this 
muddy  condition,  and  out  of  camp  funds  for  a  while  paid  for  teams 
for  hauling  sand  gravel  on  this  field.  This  experiment  proved 
successful,  and  after  much  correspondence  with  the  Air  Service  in 
Washington,  the  Government  decided  to  spend  $100,000  on  sanding 
a  circular  area  in  the  center  of  said  field  of  about  1,000  yards  in 
diameter  and  3  inches  deep,  and  it  was  estimated  it  would  take  about 
85,000  cubic  yards  or  more  to  do  this. 

"At  the  rate  at  which  the  Government  had  been  paying  for  sand 
gravel  at  Taylor  Field  it  would  have  been  impossible  to  place  sand 
gravel  over  said  area  for  said  $100,000.  In  order  to  experiment  as 
to  the  cost,  and  to  get  the  work  done  as  economically  and  as  quickly 
as  possible,  it  was  decided  that  it  was  best  to  advertise  for  bids  for 
the  delivery  of  45,000  cubic  yards. 

"That  from  July  31st,  1918,  to  Januarv  15,  1919,  he  was  a  first 
lieutenant  in  the  United  States  Army,  and  was  attached  to  the  Air 
Service  Department  and  stationed  at  Taylor  Field,  Montgomery, 
Alabama,  and  was  supply  officer  and  disbursing  officer  at  said  field, 
and  is  the  person  who  signed  the  advertisement  dated  July  31st,  1018, 
in  behalf  of  the  United  States  Government,  calling  for  bids  to  be 
opened  on  August  10th,  1918,  for  45,000  cubic  yards  of  sand  gravel 
to  be  delivered  at  Taylor  Field,  Pike  Koad,  Alabama,  for  the  United 
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States  Goyernment.  That  on  August  10th,  1918,  the  bids  submitted 
in  accordance  with  said  advertisement  were  opened,  and,  the  W.  H. 
Vaughan  Construction  Company  was  found  to  be  very  much  the 
lowest  bidder,  and  was  awarded  the  contract  to  supply  the  United 
States  Government  with  45,000  cubic  yards  of  said  gravel  at  said 
Taylor  Field  at  a  cost  of  $1.37^  jyer  cubic  yard;  and  said  company 
was  immediately  notified  by  me  to  prepare  to  commence  work  and 
to  secure  the  necessary  materials,  supplies,  and  equipment  for  that 
purpose. 

"There  was  no  formal  contract  entered  into  at  the  time  the  bids 
were  opened  because  the  same  had  not  been  drawn  up ;  but  on  August 
15,  1918,  the  formal  contract  was  prepared  and  executed  by  me  as 
First  Lieutenant  Sig.  R.  C.  A.  S.  S.  O.  in  behalf  of  the  United  States 
Government ;  and  also  by  the  W.  H.  Vaughan  Construction  Company 
by  W.  H.  Vaughan  as  its  president.  That  said  coiltract  as  drawn  up 
and  submitted  to  said  W.  H.  Vaughan  contained  a  clause  allowing 
the  Government  to  cancel  said  contract  upon  giving  thirty  days' 
notice.  And  said  W.  H.  Vaughan  when  he  read  said  cancellation 
clause  protested  against  same  but  was  assured  by  me  that  there  was 
no  probability  that  said  contract  would  be  cancelled  as  the  money 
for  carrying  out  of  said  contract  had  been  appropriated  to  my  credit 
as  disbursing  officer  for  said  purpose,  and  that  the  programme  of 
gravelling  the  center  portion  or  the  Flying  Field  would  require  about 
twice  the  amount  of  gravel  callexl  for  in  the  said  contract,  and  that 
said  W.  H.  Vaughan  Construction  Company,  after  this  assurance, 
signed  the  contract,  and  afterwards  commenced  work  under  said  con- 
tract. And  said  W.  H.  Vaughan  Construction  Company  constructed 
an  industrial-railroad  track  of  about  two  and  a  half  miles  in  length 
for  delivering  said  sand  gravel,  and  secured  equipment  for  the  pur- 
pose,  and  delivered  a  large  quantity  of  said  gravel  under  said  con- 
tract,  and  continued  to  deliver  said  sand  gravel  under  said  contract 
until  January  14, 1919. 

"A  few  days  prior  to  January  14,  1919,  as  I  was  getting  ready  to 
retire  from  the  service,  I  was  superseded  as  supply  officer  at  Taylor 
Field  by  Second  Lieutenant  John  L.  Camper,  but  at  that  time  "had 
not  fully  settled  my  accounts  nor  settled  or  terminated  all  contracts 
entered  into  by  me  as  supply  officer  at  Taylor  Field.  The  armistice 
having  been  signed,  the  Government  was  anxious  to  get  rid  of  all 
war  contracts,  and  was  anxious  for  all  contracts  made  by  me  as 
supply  officer  to  be  terminated;  and,  if  needed,  for  new  ones  to  be 
entered  into  with  my  successor.  I  explained  this  to  Mr.  W.  H. 
Vaughan,  the  president  of  said  company,  and  requested  him  to  allow 
said  contract  to  be  cancelled  without  ^[iving  the  thirty  days'  notice 
required  by  said  contract,  stating  to  him  that  if  he  wf»uld  "allow  the 
contract  to  be  cancelled  that  said  Construction  Company  would  be 
requested  to  continue  to  haul  said  sand  gravel  upon  the  flying  field 
at  Taylor  Field  in  the  same  quantities  and  at  the  same  rate  as  had 
heretofore  been  done  under  said  contract,  and  that  if  Taylor  Field 
was  to  be  permanent  they  would  haul  as  much  or  more  sand  gravel 
than  said  contract  called  for.  The  said  W.  H.  Vaughan  then  con- 
sented to  the  cancellation  of  said  contract.'' 
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3.  On  January  14,  1919,  the  following  documents  were  drawn  up 

and  signed: 

Air  Service  Flying  School,  Tatlor  Fif.i.d, 

Montgomery^  Alabama^  January  H^  1019. 

• 

From :  Supply  Officer^  Taylor  Field,  Ala. 

To :  W.  H.  Vaughan  (Jonstruction  Co.,  Montgomery,  Ala. 

Subject:  Canceuation  of  Contract. 

1.  Contract  dated  Aug.  15,  1918,  between  Chalcs  H.  Butner,  1st 
Lieut.  A.  S.  M.  A.,  supply  officer,  Taylor  Field,  A.la.,  and  W.  H. 
Vaughan  Construction  Co.,  of  Montgomery,  Ala.,  is  hereby  termi- 
nated. 

2.  It  is  requested  that  the  thirty-day  notice  of  par.  10  of  said  con- 
tract required  to  be  given  in  case  of  cancellation  of  the  contract  be 
waived  and  the  contract  be  terminated  as  of  this  date. 

John  L.  \.yA^ri'KR, 
2nd  Lieut,.  A,  S.  A.,  Sup  pit/  Ofjicer- 

The  foregoing  cancellation  is  accepted  and  the  thirty-day  notice 
referred  to  is  waived  and  the  contract  deemed  cancelled  as  of  this 
date. 

January  14, 1919. 

W.  H.  Vaughan  Construction  Co., 
By  W.  H.  Vaughan,  Pres. 

Air  Service  Flying  School,  Taylor  Field, 

Montgomery^  Alabama^  January  14^  1919. 

From :  Post  Maintenance  Officer,  Taylor  Field,  Ala. 

To:  W.  H.  Vaughan  Construction  Co.,  Montgomery,  Ala.     (Thru 

Commanding  Officer*) 
Siibject :  Hauling  of  gravel  for  Taylor  Field. 

1.  You  are  requested  to  continue  to  haul  gravel  upon  the  flying 
field  at  Taylor  Field,  Ala.,  in  the  same  quantities  and  at  the  same 
rates  as  you  have  heretofore  been  doing  imder  the  canceled  contract^ 
which  formerly  existed,  covering  the  hauling  of  said  gravel,  until 
instructions  are  received  to  the  contrary. 

John  A.  Peterson, 
Snd  Lieut.  A,  S.  M,  A.^  Post  Maintenance  Offlcer. 

[1st  Ind.] 

Hdqs.  a.  S.  F.  S.,  Taylor  Field, 

January  H^  1919^ 
To  W.  H.  Vaughan  Construction  Co., 

Montgomery^  Ala. 
1.  Approved. 

Seth  W.  Cook, 
Lieut.  Col.  A.  S,  A.^  Commanding. 

4.  Captain  Cook,  who,  at  the  time  the  above  letters  and  documents 
were  written,  was  a  lieutenant  colonel  and  the  commanding  officer  at 
Taylor  Field,  testified  as  follows : 

Those  officers  were  serving  under  me,  and  at  my  direction  wrote 
these  letters.    My  reasons  for  it  was  this:  Wlien  I  got  to  Taylor 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  621 

Field  the  permanency  of  that  field  was  uncertain^  according  to  the 
instructions  I  had  received  in  Washington  previous  to  my  going 
down  there.  I  found  that  the  Vaughan  Cfonstruction  CJompany 
was  hauling  gravel  on  the  field  under  a  contract.  If  the  field  was 
to  be  abandoned  on  short  notice,  there  would  be  no  objection  in  the 
(Tovernment's  continuing  to  haul  gravel  on  the  field.  For  that  reason 
I  wanted  to  be  in  a  position  to  terminate  that  contract  as  quickly 
as  I  might  be  ordered  to  abandon  the  field;  in  other  words,  to  be 
in  that  position.  For  that  reason  another  contractor  who  was 
working  on  the  field  at  the  time  and  the  Vaughan  Construction 
Company  I  directed  the  supply  officer  to  terminate  these  contracts 
with ;  at  least,  to  give  them  warning  that  thev  were  liable  to  be  ter- 
minated on  very  short  notice.  He  reported,  back  to  me  that  the 
Vaughan  Construction  Company  would  not  be  bound  by  any  such 
notice,  but  they  demanded  their  30  days'  notice  accord.ing  to  the 
contract,  in  which  case  I  told  him  to  give  them  their  30  days'  notice 
right  there  and  then.  As  a  consequence  of  that,  very  shortly  after- 
wards— ^I  do  not  remember  now  the  exact  amount  of  time,  but  very 
shortly  after — ^I  was  told  that  very  shortly  after  I  had  told  him  to 
^ive  30  days'  notice,  he  brought  me  the  paper  signed  by  the  Vaughan 
Construction  Company  saying  that  they  relinquished  the  contract, 
or  gave  it  up,  without  any  fui-ther  30  days. 

5.  On  December  6,  1918,  Maj.  E.  L.  Hoffman,  A.  S.  A.,  at  that 
time  the  commanding  officer  at  Taylor  Field,  wrote  the  Vaughan 
Construction  Company  as  follows : 

"  1.  With  reference  to  your  order  for  45,000  cubic  yards  of  gravel, 
the  provision  requiring  you  to  deliver  1,800  cubic  yards  per  week 
is  withdrawn." 

Claimant  at  that  time  was  far  behind  in  deliveries,  and  at  the  time 
work  was  finally  suspended  on  March  6,  1919,  had  delivered  only 
19,000  cubic  yards  of  gravel  out  of  the  45,000  called  for  by  the  con- 
tract. The  letter  from  Maj.  Hoffman  was  offered  as  evidence  that 
the  Government  had  waived  its  riglits  to  take  advantage  of  the 
contractor's  default  in  deliveries. 

6.  On  March  6,  1919,  Second  Lieut.  John  W.  Rank,  A.  S.  M.  A., 
post  adjutant,  wrote  claimant: 

"  Pursuant  to  telegram  dated  March  5,  1919,  from  the  Director  of 
Military  Aeronautics  received  this  date,  you  will  discontinue  all 
further  hauling  of  gravel  onto  Taylor  Field.  This  does  not  mean 
that  you  will  not  spread  the  gravel  already  hauled  there." 

Upon  receiving  this  notice,  claimant  discontinued  delivering  gravel. 
Clainmnt  has  since  been  paid  for  all  the  gravel  actually  delivered. 
This  claim  is  not  for  materials,  but  for  loss  on  equipment  procured 
to  perform  the  contract. 

DECISION. 

1.  The  first  question  raised  by  the  record  is  what  was  the  legal 
effect  of  the  documents  of  January  14,  1919,  set  forth  in  paragraph 
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3,  €upraf  It  was  suggested  that  there  was  no  consideration  for  the 
claimant's  waiver  of  the  30  days'  notice.  That  would  be  true  if  the 
waiver  stood  alone ;  that  is,  if  the  contract  had  in  other  respects  con- 
tinued in  full  force  and  effect.  But  the  contract  was  cancelled.  It 
is  immaterial  whether  it  was  to  the  interests  of  the  contractor  to 
cancel  the  contract  and  thereby  give  up  his  30  days'  notice  or  not. 
When  he  signed  it  he  evidently  thought  it  was  to  his  advantage  to 
do  so.  The  motives  of  the  Government  and  of  the  contractor  are 
both  clear.  The  Government  wished  to  get  rid  of  the  30-day  can- 
cellation clause  in  order  to  be  fi-ee  to  terminate  the  work  at  any  time. 
The  contractor  was  confronted  with  two  alternatives.  On  the  one 
hand,  if  he  refused  to  cancel  the  Government  would  have  given  him 
the  30  daj^s'  notice  at  once.  If  he  agreed  the  hope  was  held  out  to 
him  that  he  might  be  permitted  to  continue  to  haul  gravel  for  a 
long  while,  perhaps  to  the  extent  of  the  whole  45,000  cubic  yards 
called  for  by  the  original  contract,  or  even  to  a  larger  amount.  He 
chose  the  latter  alternative.  There  was  ample  consideration  for  the 
cancellation  moving  from  both  parties.  They  each  gave  up  their 
rights  and  got  rid  of  their  liabilities  under  the  contract.  It  is  held^ 
therefore,  that  the  original  contract,  dated  August  15,  1918,  was 
terminated  by  mutual  consent. 

2.  It  is  contended  that  the  documents  of  January  14,  1919,  consti- 
tuted one  transaction  and  should  be  construed  together.  That  is 
true,  but  that  cannot  help  claimant's  case.  The  transaction  con- 
sisted of  the  termination  of  the  formal  contract  and  the  entering  into- 
of  a  new  arrangement  between  the  parties.  The  letter  of  January 
14,  requesting  the  contractor  to  continue  to  haul  gravel  was  a  new 
and  continuing  offer  which  was  accepted  from  time  to  time  by  the 
hauling  of  gravel.  The  Government  could  at  any  time  have  termi- 
nated the  arrangement  as  to  gravel  which  had  not  been  delivered,  and 
the  contractor  was  under  no  obligation  to  haul  gravel.  The  relation- 
ship of  the  parties  was  radically  changed.  It  was  not  a  case  of  keep- 
ing alive  the  old  contract,  with  the  purported  elimination  of  the  30- 
day  cancellation  clause  as  contended  by  counsel  for  the  claimant. 

3.  In  consideration  of  its  waiver  of  the  30  days'  notice  required 
by  its  formal  contract,  claimant  was  given  a  new  informal  contract 
whereby  it  obtained  51  days  instead  of  30  within  which  to  finish  its 
deliveries.  It  has,  therefore,  received  the  consideration  for  which 
it  signed  the  waiver.  Its  informal  contract  having  been  terminated 
in  accordance  with  its  provisions,  it  is  not  entitled  to  be  reimbursed 
thereimder. 

DISPOSITION. 

A  final  order  will  be  entered,  denying  claimant  any  relief. 
Col.  Delafield  and  Mr,  Montgomery  concurring. 


March  24, 1920. 
Case  No.  2528. 

In  re  CLAIM  OF  PEORIA  LOUNGE  ft  MATTRESS  CO. 

i.  WAR  INDUSTRIES  BOARD  BULLETIN— EFFECT  OF— SALES,  COMPUL- 
SORY OR  VOLUNTARY. — Where  claimant  receiyed  a  War  Industries 
Board  olrcnlar  stating  that  the  Government  had  fixed  the  price  of  cotton 
llnters  as  therein  specified  as  a  hase  and  would  take  claimant's  entire 
product  for  Government  use,  and  that  all  llnters  not  voluntarily  ten- 
dered the  Government  would  he  commandeered  as  Government  needs 
developed,  and  a  second  circular  fixed  the  prices  on  cotton  linters  of 
higher  grades,  such  circulars  are  not  compulsory  orders,  and  sales 
made  to  the  Government  at  the  prices  offered  are  voluntary. 

2.  GOODS  SOLD  AT  LESS  THAN  COST. — Where,  under  the  circumstances  stated 
in  syllahus  1,  cotton  linters  are  sold  to  the  Government  at  less  than 
cost,  there  is  no  obligation  on  Ihe  Government  to  reimburse  the  con- 
tractor for  its  loss. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $362.10 
for  loss  on  cotton  linters.    Held,  claimant  not  entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $302.10  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States.  This  case  grows  out  of  the  following  facts  and 
circumstances : 

1.  Petitioner,  in  the  summer  of  1918,  sold  to  the  Du  Pont  Amer- 
ican Industries  (Inc.),  purchasing  agent  for  the  Government,  a  cer- 
tain stock  of  cotton  linters,  and  this  sale  appears  to  have  been  made 
under  circumstances  identical  with  those  attending  the  sale  of  cot- 
ton linters  involved  in  the  case  of  the  Louisville  Bedding  Co.  (No. 
2386)  heretofore  decided  by  this  Board.  It  was  agreed  by  Tinsman 
and  Blocki,  counsel  for  this  petitioner,  that  the  evidence  taken,  and 
the  appropriate  papers  submitted,  in  the  case  of  the  Louisville  Bed- 
ding Co.  should  be  regarded  as  applicable  to  a  decision  in  this  case, 
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as  the  conduct  of  the  War  Industries  Board  and  the  circumstances 
surrounding  the  sale  of  the  cotton  linters  to  the  Government's  agent 
were  identical  in  the  two  cases.  This  Board  holds  that,  in  line  with 
the  decision  heretofore  rendered  in  the  case  of  the  Louisville  Bed* 
ding  Co.,  there  is  no  liability  whatever  resting  upon  the  Govern- 
ment of  the  United  States  in  this  case  to  reimburse  the  petitioner  in 
any  amount. 

2.  All  relief  asked  for  in  this  case  is  therefore  denied. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board  and  a  copy 
of  this  decision  furnished  coimsel  for  petitioner. 
Col.  Delafield  tfnd  Major  Farr  concurring. 


March  25,  1920. 
Case  No.  2143. 

In  ro  CLAIM  OF  SDWAED  O.  BTTDD  XAVTJFAGTirBINO  CO. 

1.  SPECIAL  FACILITIES  IN  EXCESS  OF  AOBEEMENT.— Where  claimant  had 
a  proxy- sifinied  contract  to  mannfacture  a  certain  quantity  of  bombs 
for  the  United  States  Ck>yemment,  whioh  contract  provided  that  the 
Oovemment  would  allow  an  expenditure  of  $64,000  for  special  equip- 
ment for  the  performance  of  such  contract,  the  claimant  is  not  entitled 
to  recover  a  greater  amount  for  equipment. 

S.  BEPITDIATION  OF  CONTBACT.— The  inability  of  the  Secretary  of  War 
prior  to  the  passage  of  the  act  of  Karch  S,  1919,  to  settle  Informal  con- 
tracts does  not  amount  to  a  repudiation  of  an  informal  contract. 

3.  CONTBACT  AS  EYIDEKCB. — The  fact  that  such  written  contract  was  not 

executed  in  a  manner  as  provided  by  law  doe's  not  render  same  inad- 
missible as  evidence  tending  to  establish  the  agreement  of  the  parties. 

4.  QUASI- CONTBACT. — The  fact  that  the  claimant,  by  the  purchase  of  special 

facilities  largely  in  excess  of  those  authorized  by  the  contract,  was  able 
to  furnish  and  did  furnish  to  the  Government  bombs  on  a  cost-plus 
basis  at  a  price  lower  than  contemplated  does  not  constitute  a  basis 
for  recovery  on  the  principle  of  unjust  enrichment. 

5.  CLAHC  and  decision.— This  claim  for  |102,820.8S  arises  under  the  act 

of  March  2,  1919,  and  is  for  special  facilities.  Held,  that  claimant's 
rights  are  limited  to  the  provisions  of  a  proxy-signed  contract  between 
the  parties. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of*  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  by  reason  of  an  alleged  agi^ee- 
ment  between  claimant  and  an  officer  acting  imder  the  authority  of 
the  Secretary  of  War. 

No  hearing  has  been  held,  but  on  February  5,  1918,  at  the  request 
of  claimant,  its  attorney,  Mr.  Otis  S.  Carroll,  appeared  before  this 
Board  for  the  purpose  of  arguing  certain  points  of  law  raised  by 
the  petition  and  presented  in  a  brief  by  Mr.  Carroll  attached  to 
the  record  with  the  understanding  that  claimant  reserved  the  right 
to  ask  for  a  hearing  and  present  oral  testimony  in  support  of  its 
claim  if  it  desired  to  do  so  later. 

The  following  opinion  is  based  upon  Mr.  Carroll's  argument  and 
the  documents  in  the  record,  but  the  facts  stated  below  are  not  in- 
tended to  constitute  an  agreed  statement  or  findings  of  fact,  and 
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are  presented  only  as  a  basis  for  discussion  of  the  points  of  law 
raised  by  claimant : 

Some  time  prior  to  March  6,  1918,  the  claimant,  a  manufacturer 
of  auto  bodies  and  "  other  steel  specialties,"  was  by  the  Government 
invited  to  bid  on  300,000  high  capacity  drop  bombs,  Mark  III.  Ac- 
cordingly the  claimant  filed  its  bid  at  the  price  of  $16.76.  This 
bid  was  rejected  because  the  price  was  too  high. 

A  little  later  the  claimant,  through  its  vice  president,  Hugh  L. 
Adams,  entered  into  negotiations  with  Capt.  Edward  G.  Wilmer, 
().  R.  C,  for  the  manufacture  of  250,000  bombs.  The  understanding 
of  the  negotiating  parties  was  reduced  to  a  memorandum  of  March 
6,  1918,  which  stated  that  the  claimant  was  to  manufacture  the 
bombs  on  a  cost  plus  15  per  cent  basis,  and  in  addition  there  was  to  be 
allowed  $71,500  for  special  facilities,  such  as  dies,  jigs,  special  con- 
veyors, welders,  and  moving  and  rearranging  presses  and  tools.  It 
was  agreed  in  the  memorandum  that  $12.50  was  to  be  a  tentative 
price  for  each  bomb  and  that  in  no  event  should  the  price  per  bomb 
exceed  $14.  Evidently  the  tentative  price  was  agreed  upon  for  the 
purpose  of  permitting  the  claimant  to  have  a  drawing  account  as 
bombs  were  delivered.  The  program  of  requirement  of  bombs 
having  been  revised  and  the  need  having  been  reduced,  the  claimant's 
allotment  of  250,000  bombs  was  reduced  to  100,000,  and  a  memo- 
randum dated  March  12,  1918,  in  other  respects  similar  to  the  one 
drawn  up  on  March  6  was  prepared.  In  this  memorandum  also 
allowance  for  special  equipmei^  and  facilities  was  reduced  to  $64,000. 
Subsequently,  on  April  1,  1918,  the  number  of  bombs  to  be  manufac- 
tured by  the  claimant  was  further  reduced  to  75,000  and  a  proxy- 
signed  agreement  for  the  manufacture  of  these  bombs  was  entered 
into.  This  contract  made  the  same  allowance  for  special  facilities 
as  was  stipulated  in  the  memorandum  of  March  12 — ^that  is  to  say, 
it  made  the  said  allowance  of  $64,000.  It  also  provided  that  the 
bombs  should  be  manufactured  on  a  cost  plus  15  per  cent  basis  and 
allowed  a  drawing  account  of  $12.50  per  bomb  and  limited  the 
amount  finally  to  be  paid  for  the  bombs  to  $14  each. 

The  claimant  alleges  full  and  complete  performance  on  its  part 
of  this  contract  (it  appears,  however,  that  there  were  some  delayed 
deliveries  of  bombs).  The  claimant  states  that  it  spent  all  told  about 
$168,000  for  special  facilities,  or  some  $105,000  in  excess  of  that 
allowed  under  the  contract. 

It  appeal's  that  the  claimant  discovered  a  new  process  for  the 
manufacture  of  bombs  and  applied  this  process  to  this  contract  and 
that  a  highly  satisfactory  bomb  was  produced  and  that  the  cost  of 
the  bomb,  including  the  15  per  cent  profit,  was  $9.28.  This  low  price 
was  at  least  partly  accomplished  through  the  purchase  and  use  of 
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the  extra  machinery.  This  fact  is  important  because  it  has  a  direct 
bearing  on  the  equity  of  the  claim.  Claimant's  position  is  that  as  a 
result  of  these  expenditures  the  Government  has  been  directly  bene- 
fited beyond  what  the  contract  contemplated.  On  the  other  hand, 
the  use  of  the  new  process  clearly  placed  the  claimant  in  a  superior 
position  among  bomb  manufacturers  as  far  at  least  as  price  was  con- 
cerned, and  it  is  not  clear  from  the  evidence  that  this  investment 
was  not  made  bv  the  claimant  with  this  result  in  view. 

The  finance  report  of  the  Philadelphia  District  Claims  Board  shows 
that  75,001  bombs  were  delivered  under  this  contract  and  accepted 
by  the  Government  and  that  the  claimant  has  been  paid  an  amount 
equal  to  approximately  $12.60  per  bomb  and  in  addition  some- 
thing over  $63,000  for  special  facilities.  The  claimant  admits  hav- 
ing received  approximately  $12.50  per  bomb  under  this  contract  by 
availing  itself  of  its  drawing  account,  but  states  that  payments  due 
it  under  other  contracts  with  the  Government  are  being  withheld 
pending  an  adjustment  of  this  contract. 

It  now  petitions  this  Board  to  find  that  the  Government  should 
allow  it  $9.28  plus  its  entire  expense  of  $168,000  for  special  equip- 
ment (if  the  $9.28  per  bomb  does  not  include  the  allowance  of 
$64,000  for  special  equipment,  this  fact  to  be  determined.  The  at- 
torney was  unable  to  state  the  facts  in  this  regard). 

CONTENTIONS  OF   THE  CLAI3IANT. 

Claimant's  contentions  may  be  summarized  as  follows: 

1.  When  the  claimant  was  negotiating  with  the  Government  for 
a  bomb  contract  it  stated  to  representatives  of  the  Ordnance  De- 
partment that  it  was  making  expenditures  for  machinery  and  equip- 
ment upon  the  strength  of  representations  of  Ordnance  Department 
officials  to  the  effect  that  in  their  opinion  claimant  would  receive  a 
contract  for  at  least  300,000  "and  probably  a  great  many  more 
bombs."  An  implied  contract  arose  from  these  circumstances,  under 
the  act  of  March  2, 1919,  to  reimburse  claimant  for  the  machinery. 

2.  The  proxy-signed  contract  which  limited  the  amount  to  be  paid 
for  machinery  and  equipment  to  $64,000  was  repudiated  and  con- 
sidered "  as  not  being  binding  legal  obligations  against  the  Govern- 
ment "  by  the  Secretary  of  War,  the  Comptroller  of  the  Treasury, 
and  the  officers  of  the  Ordnance  Department,  and  consequently  it  is 
not  binding  on  either  of  the  contracting  parties  and  should  be 
ignored,  and  the  claimant  should  be  allowed  to  recover  the  reason- 
able value  of  the  bombs  on  a  quantum  meruit, 

3.  The  contract  not  meeting  the  requirements  of  R.  S.  3744  is  void 
and  is  not  admissible  in  evidence,  and  the  claimant  can  therefore 
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recover  on  a  quantum  meruit  the  reasonable  value  of  the  bombs, 
which  should  include  the  entire  extra  equipment  expense. 

4.  The  claimant  having  saved  the  Government  approximately  a 
quarter  of  a  million  dollars  by  the  perfection  and  delivery  of  a 
bomb  at  a  cost  of  between  two  and  three  dollars  less  than  the  pre* 
vailing  price  and  the  price  paid  other  contractors  for  a  bomb  inferior 
to  the  one  produced  by  claimant,  the  Government  has  been  unjustly 
enriched  at  the  expense  of  the  claimant,  and  the  latter  should  there- 
fore be  reimbursed  at  least  to  the  extent  of  the  tot9>l  amount  expended 
for  special  equipment. 

DISCUSSION   AND  OPINION. 

The  contentions,  of  the  claimant's  attorney  will  be  taken  up  and 
discussed  in  the  order  in  which  they  appear  above. 

1.  In  connection  with  the  alleged  implied  contract  resulting  from 
the  purchase  by  the  claimant  of  the  special  equipment  under  dis- 
cussion, and  the  alleged  knowledge  of  such  purchase  on  the  part  of 
officers  of  the  Ordnance  Department,  namely,  Capt.  Edward  G. 
Wilmer  and  Maj.  A.  W.  Fairchild,  the  attorney  stated  in  his  argu- 
ment before  the  Board,  that  he  anticipated  difficulty  in  proving  such 
a  contract,  although  he  has  reserved  the  right  to  attempt  to  do  so. 
The  record  in  the  case  contains  affidavits  signed  by  the  above- 
mentioned  officers  denying  that  they  either  inferentially  or  otherwise 
authorized  expenditures  for  special  equipment  in  excess  of  the 
$64,000  specified  in  the  contract  of  April  1,  1918,  or  that  they 
promised  claimant  a  contract  for  800,000  or  more  bombs.  They  state 
that  they  specifically  refused  to  authorize  an  expenditure  in  excess 
of  $*34,000,  although  they  were  approached  on  the  subject  and  asked 
to  do  so  oh  several  occasions.  Claimant's  attorney  has  seen  these 
affidavits,  but  irrespective  of  this  fact  states  in  his  argument,  "  I  can 
prove  this,  I  think,  that  they  had  knowledge  of  the  expeditures  and 
that  they  made  the  statement  that  we  would  probably  get  300,000 
and  maybe  a  whole  lot  more  bombs  to  manufacture,  and  statements 
of  that  kind." 

In  view  of  the  affidavits  of  Capt.  Wilmer  and  Maj.  Fairchild,  the 
claimant  has  failed  to  establish  an  implied  or  express  contract  by 
which  the  Government  agreed  to  reimburse  claimant  for  special 
equipment  over  $64,000  in  amount,  so  that  if  daimant  is  to  pursue 
this  contention  it  will  be  compelled  to  produce  further  evidence. 
This  it  has  the  right  to  do  under  the  reservations  made  by  its 
attorney  and  under  the  general  policy  of  the  Board  to  give  claimai^ 
every  reasonable  opportunity  to  establish  a  good  claim  before  the 
Board.  -  ^-"-^^ 
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2.  It  appears  that  the  following  statement  of  the  claimant's 
attorney  expresses  the  fact  upon  which  attempt  is  made  to  show 
repudiation  of  the  contract  by  the  Government : 

"  The  Government  has  stated  through  the  Secretary  of  War  and 
also  through  the  Comptroller  of  the  Treasury  that  all  contracts  ex- 
ecuted in  this  manner  are  not  binding  legal  obligations  on  the  Gov- 
ernment and  will  not  be  recognized  as  such.  That  was  not  only 
known  to  the  Secretary  of  War  and  the  Comptroller  of  the  Treasury, 
but  that  information  was  published  broadcast  throughout  the  land. 
The  representatives  of  the  Ordnance  Department  stated  so  expressly 
to  our  client  that  such  was  the  fact." 

In  mentioning  the  Comptroller  of  the  Treasury  the  attorney  prob- 
ably wishes  to  draw  attention  to  a  position  of  the  Comptroller  of  the 
Treasury  that  prior  to  the  passage  of  the  act  of  March  2  proxy-signed 
contracts  could  not  be  adjusted  by  the  Secretary  of  War  because  of 
R.  S.  3744,  for  the  reason  that  in  such  contracts  the  officers  who  exe- 
cuted the  same  on  behalf  of  the  Government  were  not  contracting 
officers  or  contracting  parties  whose  names  should  appear  at  the  end 
of  the  document.  It  is  not  believed  that  the  attorney  can  seriously 
contend  that  the  Comptroller  of  the  Treasury  by  a  decision  or  other- 
wise can  repudiate  a  contract  made  by  the  Secretary  of  War  or  one 
of  his  agents. 

The  attorney  has  offered  no  evidence  which  shows  repudiation  of 
the  contract  by  the  Secretary  of  War,  but  refers  in  a  vague  and  in- 
definite way  to  circulars  issued  by  the  Secretary  of  War  discussing 
the  inability  of  that  official  to  adjust- informal  contracts. 

Likewise  no  sufficient  evidence  of  repudiation  of  the  (Contract  on 
the  part  of  "  officers  of  the  Ordnance  Department "  has  been  adduced. 
This  theory  of  repudiation  seems  to  have  been  deduced  from  state- 
ments of  Ordnance  Officers  that  they  had  no  authority  to  adjust  a 
contract  of  this  kind  and  in  advising  this  claimant  that,  adjustment 
could  not  be  accomplished  except  in  pursuance  of  the  act  of  March 
2,  1919,  and  Supply  Circular  17  (1919),  which  circular  outlines  the 
procedure  to  be  followed  under  the  above-mentioned  act. 

On  the  contrary,  the  fact  that  this  claimant  was  permitted  to  draw 
approximately  $12.50  per  bomb  and  all  bombs  called  for  under  the 
contract  were  accepted  by  the  Government,  and  the  fact  that  the 
officers  with  whom  settlement  has  been  attempted  have  invariably 
informed  the  claimant  that  the  Secretary  of  War  can  adjust  the 
matter  and  is  willing  to  do  so  under  the  act  of  March  2, 1919,  evidence 
a  desire  and  intention  on  the  part  of  (Jovemment  officials  connected 
with  this  transaction  at  any  point  to  stand  by  and  carry  out  the 
agreement  in  every  particular.  The  act  of  March  2,  1919,  has  given 
them  the  power  to  do  so. 
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In  these  circumstances  it  is  clear  that  the  claimant  has  failed  to 
show  that  the  contract  was  repudiated  by  the  Government  and  has, 
therefore^  not  sustained  its  contention  that  as  a  consequence  the  con- 
tract must  be  ignored  and  the  claimant  permitted  to  recover  upon 
an  implied  contract. 

8.  The  third  theory  brought  forward  by  the  claimant's  attorney 
is  that  since  the  contract  was  not  executed  in  the  manner  required 
by  R.  S.  3744,  it  is  void  and  consequently  the  claimant  should  be 
allowed  to  recover  on  an  implied  contract  the  reasonable  value  of 
the  bombs  which  should  include  the  entire  extra  equijiment  expense, 
and  that  the  void  contract  should  not  be  admitted  in  evidence  to 
affect  this  measure  of  damage  or  for  any  other  purpose. 

The  attorney  in  his  argument  before  the  Board  and  in  his  brief, 
filed  with  the  petition,  cites  numerous  cases  in  support  of  his  conten- 
tion, but  all  of  these  are  predicated  upon  the  premise  that  the  agree- 
ment involved  was  void  because  of  a  Statute  of  Frauds.  One  of  these 
cases  upon  which  particular  reliance  appears  to  be  placed  is  the  case 
of  Respaugk  v.  Vredenhurgh^  67  Hun.  60,  which  is  quoted  as  hold- 
ing :  "  One  who  renders  services  under  a  contract  void  by  a  Statute 
of  Frauds  may  recover  the  value  of  such  services  *  *  *  .  The 
measure  of  damages  is  the  value  of  the  services,  it  is  not  the  value 
of  the  stone  in  the  quarries  or  the  void  contract. 

Without  taking  up  each  case  cited  by  the  attorney  on  this  point 
it  is  believed  that  his  contention  will  be  overthrown  by  reference  to 
several  United  States  Supreme  Court  Decisions  relating  to  public 
contracts : 

Clark  V.  United  States^  95  U.  S.  618. — ^In  this  case  it  was  held  that 
a  parol  agreement  entered  into  between  an  officer  of  the  War  Depart- 
ment and  Clark  for  the  use  of  a  vessel  was  not  enforceable  by  the  con- 
tractor because  of  R.  S.  374-1,  but  the  plaintiff  was  allowed  to  recover 
•'the  value  of  the  use"  of  the  vessel  during  the. time  which  it  was 
used  upon  an  implied  contract  for  quantum  meruit.  In  discussing 
the  measure  of  damage  and  the  admissibility  in  evidence  of  the  parol 
agreement,  the  Court  held  as  follows : 

"Of  course,  the  claimant  is  entitled  to  the  value  of  the  use  of  his 
vessel  during  the  time  it  was  in  the  hands  of  the  Government  agents, 
which  as  shown  by  the  findings,  was  the  period  of  eight  days.  This 
value^  in  the  absence  of  any  other  evidence  on  the  subject  may  be 
falrJy  assum>ed  at  what  was  stipulated  for  in  the  parol  contract. 
Though  not  binding  or  conclusive^  it  may  be  regarded  as  admissible 
evidence  for  that  purpose.  Neither  party  thought  fit  to  adduce  anv 
other.  The  cases  bearing  on  this  subject  are  collected  in  Browne  s 
Treatise  on  the  Statute  of  Frauds,  sections  117  to  130;  but  they 
mostly  refer  to  the  question  whether  the  contract,  though  void  by  the 
"Statute  of  Frauds  can  be  regarded  as  conclusive  evidence  of  the 
quantum  meruit.    Whether  or  not  it  is  admissible  as  some  evidence, 
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though  not  conchisivt  on  either  party,  is  apparently  not  much  dis- 
cussed; though  it  seems  to  us  that  it  may  fairly  be  deduced  from  the 
tenor  of  the  cases  that  the  evidence  is  admissable.  At  all  events,  that 
is  our  view.  As  a  declaration  of  the  parties^  it  is  entitled  to  some 
credence. 

U.  jS.  v.  New  York  cfe  Porto  Rico  Steamship  Company^  239  U.  S. 
161. — ^The  United  States  here  sued  upon  breach  of  an  informal  con- 
tract based  on  letters  and  telegrams  and  the  defendant  pleads  in  de- 
fense K.  S.  3744,  and  it  was  held  that  the  failure  to  reduce  the  con- 
tract to  the  form  required  by  the  Statute  does  not  preclude  suit  upon 
the  contract  by  the  Government  against  the  other  party  thereto, 
although  such  noncompliance  with  the  Statute  renders  the  contract 
unenforceable  against  the  Government  and  that  the  contract  is  not 
void  hut  that  an  absolute  defense  exists  on  hehalf  of  the  United 
States. 

U.  S.  V.  R.  P.  Andrews  Paper  Company ^  270  U.  S.  185. — This  was  a 
suit  upon  an  agreement  reached  by  exchange  of  letters  for  the  sale  and 
delivery  of  paper  to  the  Government.  The  United  States  pleads  in 
defense  R.  S.  3744.  The  plaintiflF  was  allowed  to  recover  on  tlie 
contract^  the  Court  holding,  among  other  things,  that  the  invalidity 
of  a  contract  because  of  a  noncompliance  with  the  section  referred 
to  (R.  S.  3744)  is  immaterial  after  the  contract  has  been  performed. 

St.  Louis  Hay  and  Grain  Company  v.  United  States^  191  U.  S. 
131. — The  plaintiff  had  an  informal  agreement  to  furnish  certain 
hay  to  the  Government  at  an  agreed  price  and  at  an  agreed  schedule 
of  deliveries.  The  plaintiff  delivered  the  agreed  amount  of  hay,  but 
contended  that  it  was  required  to  withhold  deliveries  on  part  of  the 
hay  for  an  unreasonable  length  of  time,  and  that  because  of  this 
delay  it  was  compelled  to  procure  hay  to  fill  its  contract  at  an  ad- 
vanced price,  and  that  the  Government  should  reimburse  it  in  the 
amount  of  the  advanced  price  of  the  hay.  Suit  was  brought  upon 
an  implied  contract  on  a  quantum  valebat,  the  plaintiff  contending 
that  it  was  not  bound  by  the  contract  because  it  was  void  in  that  it 
did  not  meet  the  requirements  of  R.  S.  3744.  It  was  held  that  the 
invalidity  of  the  contract  was  immaterial  after  it  had  been  per- 
formed and  that  "  the  contract  may  be  void  as  such,  but  it  expresses 
the  terms  on  which  the  parties  respectively  paid  their  money  and 
delivered  their  goods."  It  was  further  held  that  the  United  States  had 
paid  for  the  hay  at  the  price  originally  agreed  upon  and  had  thereby 
elected  not  to  take  advantage  of  R.  S.  3744,  and  that  the  claimant 
was  not  entitled  to  recover  on  a  quantum  valebat  on  the  ground  that 
the  value  of  the  hay  had  increased  from  the  time  of  the  contract  to 
the  time  of  delivery. 

From  the  foregoing  cases  it  will  be  seen  that  an  agreement  which 
does  not  meet  the  requirements  of  R.  S.  3744  is  7iot  void^  but  subject 
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to  a  defense  of  the  United  States^  for  so  much  mi  the  decisions  in  the 
cases  of  St.  Louis  Ilay  and  Grain  Company/  v.  United  States  (supra) 
and  Clark  v.  United  States  (supra)  as  hold  such  a  contract  void  is 
overruled  by  the  decision  in  the  cases  of  U.  S,  v.  Andress  and  U,  S.  v. 
New  York  &  Porto  Rico  Steainship  Company  (supra),  the  latest 
decisions  on  this  point;  that  where  suit  is  brought  upon  an  implied 
contract  for  the  reasonable  value  of  the  material  contracted  for  or 
devices  rendered,  the  original  informal  agreement  is  admissible  in 
evidence  to  show  such  reasonable  value,  although  it  is  not  binding  or 
conclusive ;  that  the  possible  benefits  of  R.  S.  3744  can  not  be  claimed 
by  the  contractor  or  the  party  dealing  with  the  United  States;  and 
that  the  nonenforcibility  of  a  contract  because  of  noncompliance 
with  the  Statute  is  immaterial  after  the  contract  has  been  performed 
bj'^  the  contractor. 

Applying  these  principles  of  law  to  the  present  case,  it  is  con- 
cluded that  even  if  the  claimant  could  enter  suit  on  an  implied  con- 
tract for  a  quantum  valebat,  the  proxy-singed  contract  would  be- 
admissible  in  evidence  and  should  be  considered  in  determining  what 
the  reasonable  value  of  the  bombs  was. 

Under  the  doctrines  of  the  foregoing  cases,  however,  in  our  judg- 
ment, claimant  is  not  entitled  in  this  case  to  recovery  based  upon  a 
quantum  valebat.  It  appears  that  the  claimant  has  completely  per-^ 
formed  the  contract  on  its  part  and  that  the  Government  has  accepted 
this  performance  and  has  compensated  claimant  by  allowing  it  to 
draw  on  account  of  its  contract  an  amount  more  than  sufficient  to 
cover  the  contract  price  and  the  sum  allowed  the  claimant  for  ex- 
penses by  the  contract.  As  set  forth  above  there  is  no  sufficient 
evidence  that  the  Government  has  repudiated  this  contract,  but  what 
claimant  offers  as  evidence  of  repudiation  shows  only  the  Govern- 
ment's indication  of  the  proper  method  for  adjusting  the  contractor's 
claims  under  the  contract.  Under  these  circumstances  it  clearly  ap- 
pears that  the  Government  has  elected  to  stand  by  the  contract  and 
that  the  contract,  even  though  proxy-signed,  is  binding  upon  the 
claimant.  In  the  St.  Louis  Hay  &  Grain  Company  case,  above 
quoted,  the  Court  held  that  while  it  might  be  said  that  if  the  United 
States,  instead  of  paying  for  the  hay  had  set  up  the  invalidity  of 
the  contract,  the  claimant  could  have  sued  upon  a  quantum  valebat^ 
the  United  States,  however,  having  paid  for  the  hay,  had  thereby 
elected  not  to  take  advantage  of  R.  S.  3744,  and  claimant  was  not 
entitled  to  recover  on  a  quantum  valebat. 

In  this  case  it  appears  that  both  sides  elected  to  recognize  and 
stand  on  the  contract  itself,  the  claimant  by  performing  and  the 
Government  by  making  payments  in  accordance  with  its  terms  and 
there  seems  to  be  no  reason  now  why  the  claimant  should  be  allowed 
to  go  behind  the  contract  or  be  compensated  on  any  other  basis  than 
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that  allowed  by  the  contract  itself.  The  claimant  contends,  how- 
ever, that  since  performance,  the  Government  has  changed  its  atti- 
tude by  withholding*  certain  amounts  due  claimant  on  other  con- 
tracts for  the  purpose  of  regaining  for  the  Government  the  amount 
of  the  claimant's  drawings  above  the  $64,(X)0  expenses  allowed  the 
claimant  under  the  contract,  and  for  this  reason  can  not  be  said  to 
be  standing  on  the  contract  itself.  This  contention,  however,  seems 
to  us  without  merit  because  this  verv  attitude  of  the  Government 
appears  to  indicate  its  desire  and  intention  to  abide  by  the  contract 
terms  and  the  only  question  at  issue  between  the  pailies  now  appears 
to  be  the  settlement  of  a  general  balance  on  several  contracts. 

4.  In  connection  with  the  fourth  contention  of  the  attorney  for  the 
claimant,  namely,  that  the  claimant  should  be  allowed  to  recover  on 
a  quasi-contract,  it  seems  sufficient  to  state  that  the  contention  is 
merely  set  out  and  not  developed.  The  attorney  cites  no  cases  or 
points  which  establish  the  right  to  recover  on  this  ground. 

It  is  a  well  recognized  theory  of  the  law  of  quasi-contracts  that 
the  right  to  recover  thereunder  is  based  upon  the  absence  of  an 
agreement  There  must  also  result  from  the  acts  of  the  defendant 
imjust  and  unconscionable  enrichment.  In  the  face  of  the  written 
agreement  which  was  entered  into  by  the  claimant  in  the  present 
case,  it  cannot  be  said  that  because  the  claimant  furnished  the  (tov- 
emment  bombs  at  a  lower  price  than  that  paid  other  contractors,  the 
'  Government  has  been  unjustly  enriched  at  the  expense  of  the  claim- 
ant. In  other  words,  in  the  face  of  this  agreement,  unjust  enrich- 
ment is  not  proved  merely  by  showing  that  the  contractor  fur- 
nished the  Government  bombs  at  a  price  lower  than  that  paid  to 
other  contractors,  even  though  in  order  to  do  this  it  made  expendi- 
tures greater  than  it  anticipated. 

5.  In  view  of  the  foregoing  it  w  ould  appear  that  claimant's  rights, 
if  any,  will  depend  on  the  establishment  of  one  or  l)oth  of  two 
situations : 

{a)  The  repudiation  of  the  proxy-signed  contract  by  the  Govern- 
ment, thus  paving  the  way  for  a  suit  on  an  implied  contract  for  a 
quantum  valebat. 

(&)  An  informal  agreement  under  the  act  of  March  2,  1919,  either 
express  or  implied,  from  the  Government's  (acquiescence  in  the  claim- 
ant's expenditures. 

DISPOSITION. 

A  copy  of  this  opinion  will  be  furnished  to  claimant,  in  order  that 
claimant  may  be  advised  of  the  position  of  the  Board  in  relation  to 
the  matters  involved  in  its  claim,  and  may  be  in  a  position  to  deter- 
mine whether  it  desires  to  be  heard  further  in  this  matter. 

Col.  Delafield  and  Major  Hope  concurring. 
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March  25,  1920. 
Case  No.  2364. 

In  re  CLAHE  OF  FEDERAL  BTTTTOV  CO. 

1.  SETTLEKEHT  CONTRACT. — Where  the  olalmant  wai  mannfaetiiring  but- 
tons under  a  formal  contract,  which  wai  cancelled;  but  when  can- 
celled an  oral  agreement  wai  made  between  claimant  and  an  anthoriaed 
Government  oificer,  that  the  Government  would  take  and  pay  for  all 
buttoni  then  on  hand,  thii  agreement  may  be  enforced  under  the  act  of 
l^rch  2,  1919. 

S.  CLAHE  and  decision.— Claim  under  the  act  of  March  2,  1919,  for  $33,- 
073.50  for  buttoni  left  on  hand  under  oral  agreement.  Held,  claimant 
entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  or  tact. 

The  Board  finds  the  following  to  he  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office  of  * 
the  Director  of  Purchase,  denying  a  claim  for  $33,073.50  presented 
under  (ieneral  Orders  No.  103,  but  filed  on  Form  A.  Inasmuch  as 
the  formal  contract  upon  which  the  claimant  seeks  to  base  this  claim 
was  canceled  on  April  11, 1918,  the  Secretary  of  War  is  now  without 
jurisdiction  to  make  reimbursement  based  upon  the  contract,  but  as 
the  evidence  suggests  that  the  cancellation  was  the  result  of  an  oral 
agreement  made  on  April  10  this  case  will  be  considered  as  a  Class 
B  claim. 

2.  Following  letter  of  award  No.  10799  the  claimant,  Federal 
Button  Co.,  entered  into  short-form  contract  No.  87  dated  No- 
vember 7,  1917,  with  the  Government,  whereby  the  claimant  agreed 
to  deliver  to  the  depot  quartermaster.  New  York  City,  before  Decem- 
ber 7, 1917,  300,000  gross  of  ivorine  homoid  buttons,  U.  S.  Army  seal, 
as  per  sample  submitted*  (except  that  the  shank  shall  be  a  larger  and 
heavier  shank  to  be  approved  by  the  depot  quartermaster) ,  as  follows : 

140,000  gross  24  L.  (ff $0.60  per  gross. 

60,000  gross  36  L.  fd 1. 25  per  gross. 

100,000  gross  45  L.  (rl 2. 10  per  gross. 

Prior  to  entering  into  this  contract  the  claimant's  representative 
informed  the  Government  officials  that  he  would  not  recommend  the 

634 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  636 

acceptance  of  the  button,  as  per  sample  submitted,  because  it  would 
not  hold  its  shape  when  subjected  to  steam  when  the  clothes  were 
pressed.  However,  owing  to  the  severity  of  the  winter  and  the  dire 
necessity  of  obtaining  buttons  for  clothes  for  the  soldiers,  who  were 
suffering  for  want  of  warm  clothing,  the  claimant  was  instructed 
to  make  the  buttons  and  deliver  whatever  quantities  it  could  produce 
with  any  shank  that  it  could  obtain  and  not  wait  for  the  War 
Department's  approval  of  the  shank,  as  required  by  the  contract. 

On  account  of  the  Government  not  approving  the  shank  of  the 
button  for  approximately  two  weeks  an  extension  to  the  contract 
was  granted,  which  made  the  final  delivery  date  December  21,  1917. 
The  claimant  then  had  to  secure  a  new  plant  and  facilities  to  make 
the  shank  which  was  approved.  Owing  to  the  delays  incidental 
thereto,  the  claimant  did  not  make  deliveries  of  buttons  as  required 
by  its  contract,  and  the  Government  purchased  buttons  in  the  open 
market  and  charged  them  against  the  contract. 

By  letter  of  January  21,  1918,  the  claimant  was  informed  that  on 
account  of  delivery  not  being  complete  by  the  time  specified  in  the 
letter  of  award  it  had  been  recommended  that  the  contract  be  can- 
celled after  the  claimant  had  made  60,730  buttons,  and  that  all 
further  shipments  should  cease  after  this  quantity  had  been  de- 
livered. The  Government,  however,  withdrew  this  notice  of  can- 
cellation and  permitted  the  claimant  to  continue  to  manufacture 
the  buttons  and  make  deliveries  thereof  until  March  29,  when  the 
contract  was  cancelled.  The  claimant  has  been  paid  $158,694.95  for 
the  101,847  gross  of  buttons  it  delivered  prior  to  March  29,  1918, 
under  the  contract  of  November  7,  1917. 

3.  As  a  result  of  a  conference  which  occurred  on  or  about  April 
2, 1918,  the  depot  quartermaster.  New  York,  sent  the  claimant  a  letter 
of  award,  serial  No.  19938,  dated  April  5,  1918,  which  provided  for 
supplying  and  delivering  buttons  to  replace  the  cancelled  award 
No.  10799.  There  accompanied  this  notice  short- form  contract  No. 
475  dated  April  5,  1918,  which  was  executed  by  the  parties.  This 
contract  provides  that  the  claimant  will  deliver  at  the  New  York 
depot  of  the  Quartermaster  Corps  approximately  198,153  gross 
ivorine  homoid  buttons,  U.  S.  Army  seal,  as  per  sample  submitted 
by  the  contractor,  as  follows: 

114.610  gross  24  L.,  at JO.  60  per  gross. 

37,935  gross  36  L.,  at 1. 25  per  gross. 

45,606  gross  45  L.,  at 2. 10  per  gross. 

totaling  198,153  buttons  which  were  required  by  the  contract  to  be 
delivered  at  the  rate  of  5,000  gross  of  each  size  per  day,  the  said 
contract  to  be  completed  by  May  4,  1918.  The  buttons  required  to 
be  furnished  under  the  award  of  April  6  are  the  balance  which 
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claimant  had  agreed  to  furnish  under  the  contract  of  November  7 
which  was  cancelled,  but,  in  effect,  reinstated  by  the  award  of 
April  5, 1918. 

As  the  result  of  the  conference  of  about  April  2  and  without  wait- 
ing for  the  award  or  contract  of  April  5,  the  claimant  inmiediately 
proceeded  with  the  manufacture  of  buttons  which  conformed  in  all 
particulars  to  the  sample  which  had  previously  been  submitted  and 
approved  by  the  Government. 

4.  By  letter  dated  April  8, 1918,  Capt.  C.  F.  Burkhardt,  Q.  M.  C, 
assistant  depot  quartermaster.  New  York,  wrote  the  claimant  as 
follows : 

"  1.  Confirming  telephone  conversation  of  Lt.  Braman  with  your 
office  this  afternoon,  you  are  advised  not  to  make  any  deliveries  of 
buttons  to  the  Government  warehouse  at  349  6th  Ave.,  New  York 
City,  on  letter  of  award  No.  19938,  dated  April  6th,  1918,  and  not  to 
incur  any  expense  in  connection  with  award,  unless  so  directed  by  a 
duly  autnorized  representative  of  this  depot. 

"2.  It  is  requested  that  a  representative  of  your  company  call  at 
this  depot  in  reference  to  this  award." 

It  does  not  appear  precisely  when  this  letter  was  received,  but  on 
April  10  a  shipment  of  buttons  was  refused  at  the  Government's 
warehouse  in  New  York.  Thereupon  Mr.  Sol  P.  Mendel,  the  claim- 
ant company's  secretary,  called  on  Maj.  C.  Nixon,  Chief  of  the 
Material  Control  Office,  Clothing  and  Equipage  Division,  New  York, 
and  was  told  by  Maj.  Nixon  that  the  award  of  April  5  was  a  mis- 
take and  the  Government  did  not  want  any  more  of  the  buttons. 
Mr.  Mendel  replied  that  the  claimant  had  had  a  great  deal  of  dif- 
ficulty with  the  contract  and  was  not  anxious  to  continue  it.  He  also 
told  Maj.  Nixon  that  the  claimant  would  be  glad  to  accept  the  can- 
cellation of  the  contract,  provided  it  could  get  rid  of  the  buttons 
already  manufactured  and  on  hand.  Mr.  Mendel  requested  the 
formal  cancellation  on  the  conditions  named,  so  that  the  Govern- 
ment would  not  purchase  buttons  against  the  contract  and  charge 
them  against  the  claimant  as  it  had  done  under  the  prior  contract. 
Maj.  Nixon  replied  that  the  claimant  should  cease  manufacture  and 
would  be  responsible  for  all  buttons  after  that  date.  He  also  said 
he  would  send  an  inspector  to  the  claimant's  factory  and  to  its  ware- 
house to  check  up  the  quantity  of  buttons  the  claimant  had  on  hand. 
As  the  result  of  the  conference  of  April  10,  1918,  the  claimant  was 
sent  a  notice  dated  April  11, 1918,  reading  as  follows; 

"This  award  (of  April  5,  1918)  has  been  entirely  cancelled  this 
eleventh  day  of  April,  1918." 

A  Government  inspector  was  sent  to  the  claimant's  factory  and 
warehouse,  as  promised,  and  made  an  inventory  of  the  buttons  on 
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hand.  Based  on  this  inventory  and  in  partial  fulfillment  of  the  con- 
ditions under  which  Mr.  Mendel  agreed  to  accept  cancellation  of  the 
award  of  April  5,  the  Government  has  accepted  and  paid  for  all  of 
the  buttons  which  were  shown  by  its  inspector's  report  to  have  been 
in  the  claimant's  warehouse  in  New  York  City  on  April  12,  aggregat- 
ing 9,620  gross,  but  has  refused  to  accept  or  pay  for  any  of  the  but- 
tons which  were  in  transit,  on  that  day,  from  the  claimant's  factory 
to  its  warehouse,  or  for  the  buttons  which  were  then  at  its  factory. 
The  claimant  company's  secretary  testified  that  no  buttons  were 
manufactured  after  April  11,  but  that  some  of  the  buttons  which 
had  already  been  moulded  went  through  the  finishing  process  to  have 
the  edges  smoothed  off,  after  which  the  buttons  were  boxed.  This 
witness  also  testified  that  after  the  compound  from  which  the  buttons 
were  made  was  put  in  the  die  presses  and  stamped,  the  buttons  came 
out  of  the  presses  stamped  with  the  seal  of  the  United  States  on  the 
front  and  the  metal  shank  attached  on  the  back.  This  constituted 
the  manufacturing  process  above  referred  to,  which  was  completed 
by  April  11,  and  such  buttons  were  valueless  unless  finished  by  hav- 
ing their  edges  smoothed.  The  buttons  were  valueless  for  the 
civilian  trade  because  of  their  having  the  seal  of  the  United  States. 

5.  This  claim  is  made  for  the  contract  price  of  buttons  completed 
or  in  the  finishing  process  on  April  11,  when  cancellation  was  made. 
Based  on  the  contract  price,  the  value  of  the  buttons,  shown  by  the 
inspector's  report,  which  were  ready  for  shipment  or  in  the  course  of 
manufacture,  would  be  $33,155.    The  claim  is  for  $33,073.30. 

6.  In  notifying  the  claimant  of  the  denial  of  the  claim,  the  Dis- 
trict Claims  Board  wrote : 

"  The  reason  for  the  refusal  of  the  Board,  as  set  forth  in  this 
certificate,  to  certify  that  you  entered  into  a  contract  with  the 
United  States  which  may  be  adjusted  under  the  act  of  Congress  of 
March  2,  1919,  is  that  the  contract  on  which  the  claim  is  based  was 
cancelled  for  cause  on  April  11,  1918,  and  there  remains,  therefore, 
nothing  for  this  Board  to  adjust.  Any  claim  for  the  cancellation 
of  said  contract  should  be  filea,  necessarily,  in  the  Court  of  Claims." 

DECISION. 

1.  We  cannot  concur  in  the  conclusions  reached  bv  the  District 
Claims  Board,  that  "  the  contract  on  which  the  claim  is  based  was 
cancelled  for  cause  on  April  11,  1918."  The  contract  then  existing 
was  the  award  of  April  6,  1918,  which  had  been  in  existence  only 
five  days  when  the  cancellation  took  place.  The  claimant  was  not 
in  default  on  deliveries,  and  there  is  no  contention  that  the  buttons 
which  the  claimant  made  did  not  conform  in  all  respects  to  the 
sample  which  had  been  approved  by  the  Government.    If  the  sample 
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itself  would  not  hold  its  shape  after  being  subjected  to  steam  heat, 
that  would  not  be  grounds  for  cancelling  the  contract  "  for  cause," 
because  the  claimant  informed  the  Government,  before  entering  into 
the  first  contract,  that  the  button  would  not  hold  its  shape  when 
subjected  to  steam  heat.  If  the  buttons  did  not  meet  the  require- 
ments of  the  Government,  that  fault  can  not  be  attributed  to  the 
claimant,  but  to  the  Government  agents,  who,  with  knowledge  that 
the  button  would  not  hold  its  shape  when  subjected  to  steam  heat, 
approved  the  sample  and  permitted  the  claimant  to  manufacture 
buttons  in  accordance  with  the  sample.  It  follows,  therefore,  that 
the  contract  in  question  was  not  cancelled  "  for  cause,"  but  because 
the  Government  did  not  wish  any  more  of  those  buttons. 

2.  The  fact,  however,  remains  that  the  formal  contract  of  April 
5,  1918,  was  cancelled  by  agreement  by  the  Government  on  April 
11,  1918,  and,  therefore,  is  no  longer  in  existence,  and,  therefore, 
the  Secretary  of  War  is  powerless  to  make  any  award  to  the  claim- 
ant on  account  of  said  contract. 

3.  Relief,  however,  need  not  be  denied,  because  it  appears  from  the 
evidence  that  a  separate  oral  settlement  agreement  was  entered  into 
on  April  10, 1918,  between  Mr.  Mendel,  on  behalf  of  the  claimant,  and 
Maj.  Nixon,  representing  the  Government. 

The  agreement  was  reached  after  the  claimant  had  been  requested 
to  suspend  deliveries  and  consult  about  future  arrangements.  Mr. 
Mendel  testified  that  he  told  Maj.  Nixon  that  the  claimant  would 
accept  a  canccfUation  of  its  contract  provided  the  Government  would 
take  the  buttons  which  the  claimant  had  on  hand.  While  Maj.  Nixon 
does  not  fully  recollect  this  conversation,  he  does  not  deny  it,  and  he 
testified  that  he  told  the  claimant  it  must  stop  making  buttons  be- 
cause it  would  have  to  be  responsible  for  buttons  manufactured  after 
that  date.  Does  not  this  imply  he  agreed  that  the  Government  would 
be  responsible  for  buttons  manufactured  up  to  that  time?  We  be- 
lieve it  does,  and  we  also  believe  that  the  evidence  is  sufficient  to  sup- 
port the  finding  that  an  agreement  was  made  on  April  10  to  the  fol- 
lowing effect,  viz:  The  claimant  would  accept  cancellation  of  the 
contract  of  April  5  upon  the  condition  that  the  Government  would 
accept  and  pay  for  buttons  already  manufactured,  and  acting  thereon 
the  Government  cancelled  the  contract,  sent  an  inspector  to  the 
claimant's  factory  and  warehouse,  and  has  accepted  and  paid  for  the 
buttons  then  at  the  claimant's  warehouse.  These  acts  constitute  an 
acceptance  in  pais  of  the  whole  of  the  proposition,  because  the 
claimant's  willingness  to  accede  to  cancellation  was  upon  the  con- 
dition that  the  Government  would  take  all  of  the  buttons  the 
claimant  had  manufactured,  not  merely  those  in  the  warehouse  in 
New  York,  but  also  those  at  the  factory  in  Newark,  New  Jersey. 
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4.  We  are,  therefore,  of  the  opinion  that  an  oral  agreement  was 
entered  into  in  good  faith  on  April  10,  1918,  which  the  Government 
has  carried  out  only  in  part,  which  agreement  may  be  enforced 
under  the  act  of  March  2, 1919. 

For  the  buttons  which  the  claimant  had  manufactured  prior  to 
April  10,  1918,  and  which  have  not  already  been  accepted  and  paid 
for,  the  claimant  is  entitled  to  reimbursement. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  for  action  in  the 
manner  provided  in  subdivision  C,  section  5,  Supply  Circular  No.  17, 
Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


March  31, 1920. 
Cases  Nos.  93,  189,  188, 123,  124, 183,  and  91. 

In  re  CLAIK8  FOB  ACETATE  OF  LIKE  AHD  BAGS  OF  ANTBDC  IBOH  CO.; 
DE8K0HD  CHABCOAL  A  CHEKICAL  CO.;  CLEYELAHD  CLIFFS  IBOK  CO.; 
THOICAS  KEEBT  COMPAITY  (INC.);  THOICAS  KEEBT  COMPANY  (INC.); 
E.  I.  DU  PONT  DE  NEKOUBS  A  CO. ;  AND  DELTA  CHEKICAL  CO. 

1.  NATIONAL    DEFENSE    ACT— WAB    INDTJSTBIES    BOABD— COMPULSOBY 

OBDEBS. — Where  the  Director  of  Parchase,  Storage  and  Traffic  causes 
a  compalsory  order  issued  by  the  President  through  the  War  Industries 
Board  under  the  national  defense  act  to  be  served  upon  a  manufac- 
turer, whereby  the  entire  output  of  certain  products  of  its  factory  from 
July  1,  to  December  31,  1918,  is  commandeered  for  the  use  of  the  Gov- 
ernment upon  such  terms  and  conditions  as  the  War  Industries  Board 
or  its  representative  may  deem  necessary,  such  order,  together  with 
previous  negotiations  and  fixing  and  acceptance  of  prices  pursuant  to 
such  order  by  the  War  Department  Board  of  Appraisers,  constitute  an 
agreement  within  the  meaning  of  the  act  of  Karch  2,  1919,  binding  the 
Government  to  take  the  commandeered  products  at  the  prices  so  fixed, 
and  the  title  to  such  products  vested  in  the  United  States  at  the  time 
of  their  production. 

2.  COMPTTLSOBY  OBDEB  FOB  SEVEBAL  PBODTJCTS,  CANCELLATION  OF— 

METHOD  OF  ADJUSTMENT. — Where  the  compulsory  order  applies  to 
several  products  from  one  material,  produced  by  reduction  and  refin- 
ing, and  at  the  time  the  compulsory  order  is  cancelled  the  commercial 
price  of  some  of  such  products  Is  higher  and  of  some  is  lower  than  the 
price  fixed  under  the  compulsory  order,  the  manufacturer  will  not  be 
permitted  to  recover  the  loss  on  those  products  the  commercial  price  of 
which  is  lower  than  the  price  fixed  in  the  compulsory  order  and  re- 
tain its  profit  on  the  other  products;  but  in  arriving  at  a  fair  and 
equitable  adjustment  the  compulsory-order  price  and  the  market  values 
of  all  the  various  products  will  be  considered  together. 

3.  WAB  INDUSTBIES  BOABD,  YOID  BELEASE  BY.— Where  releases  are  at- 

tempted to  be  made  by  the  War  Industries  Board  subsequent  to  De- 
cember 31,  1918,  such  releases  are  void  because  of  the  Presidential 
order  dissolving  the  War  Industries  Board  on  such  date,  except  for 
certain  purpose  not  here  material. 

4.  OVEB-BELEASES. — Where  releases  are  made  by  the  Wood  Chemicals  Sec- 

tion of  the  War  Industries  Board  beyond  the  amount  of  product  in  the 
hands  of  the  manufacturer  at  the  time  the  compulsory  order  was  can- 
celled, such  releases,  as  to  such  excess,  are  of  no  eifect  and  do  not  im- 
pose any  obligation  on  the  Government. 
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5.  COXPTTLSO&T  OKDEBS,  RELEASE  OT. — Where  the  Oovemment,  nnder  the 
circumstaiiees  itated  in  lyllahni  1,  hai  commandeered  the  product  of  a 
manufactiirer'i  plant  and  thereafter  directs  the  manufacturer  to  itop 
production,  luch  direction  doei  not  operate  as  a  release  of  the  comman- 
deered product,  but  the  title  thereof  continues  in  the  Government. 

4.  CLAIK  AHD  DECISION. — Claim  for  loss  on  acetate  of  lime  under  compul- 
sory orders.  Held,  an  asrreement  within  the  meaning  of  the  act  of  Xaroh 
2,  1919,  to  be  adjusted  under  the  aboye  principles. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  above-enumerated  claimants  have  filed  their  statements  of 
•claim,  Form  B,  under  act  of  Congress  approved  March  2,  1918, 
•entitled  "An  act  to  provide  relief  in  cases  of  contracts  connected  with 
the  prosecution  of  the  war  and  for  other  purposes,"  asking  to  be 
reimbursed  for  acetate  of  lime  and  bags  containing  same  remain- 
ing on  their  hands  at  7  p.  m.  December  14,  1918. 

2.  Before  proceeding  with  a  discussion  of  the  claimant's  allega- 
tions, a  brief  history  of  the  origin,  authority,  and  function  of  the 
War  Industries  Board  will  be  given. 

3.  The  War  Industries  Board,  as  originally  established,  was  a 
subsidiary  of  the  Council  of  National  Defense,  the  Council  of  Na- 
tional Defense  having  been  created  by  act  of  Congress  approved 
August  29,  1916.  While  the  said  Board  was  a  part  of  the  Council 
of  National  Defense  it  collected  information  and  made  surveys 
through  its  various  sections  pertaining  particularly  to  the  condi- 
tions of  the  industries  of  the  United  States,  which  information  was 
used  by  the  Council  of  National  Defense  in  preparing  its  recom- 
mendations to  the  President  pertaining  to  the  National  Security 
and  Defense.  The  War  Industries  Board,  as  a  separate  unit,  was 
established  pursuant  to  a  letter  from  the  President  of  the  United 
States  to  Mr.  Bernard  M.  Baruch,  dated  March  4, 1918,  tendering  him 
^he  presidency  of  the  War  Industries  Board  and  "  outlining  the  func- 
tions, the  constitution,  and  action  of  the  Board  as  I  think  they 
should  now  be  established."  The  President  later  ratified  and  re- 
affirmed said  letter  by  Executive  Order  No.  2668,  dated  May  28, 1918. 

4.  It  appears  that  a  number  of  meetings  and  conferences  between 
the  representatives  of  the  War  Industries  Board  and  the  wood  chemi- 
cal producers  were  held  prior  to  the  issuance  of  any  compulsory 
order,  which  resulted  in  the  parties  affected  thereby  arriving  at  a 
clear  understanding  as  to  the  Government's  requirements  for  wood 
<?hemicals  and  the  purposes  of  the  Government  in  its  dealings  with 
the  said  chemical  producers.    It  further  appears  that  the  said  con- 
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ferences  resulted  in  the  parties  coming  to  a  mutual  understanding 
and  agreement  and  that  the  basis  upon  which  it  was  agreed  that  they 
would  xjarry  on  their  transactions  with  the  Government  was  as  con- 
tained in  the  terms  and  provisions  of  the  compulsory  orders  which 
'.vere  subsequently  issued  by  the  Government,  namely,  an  order 
dated  December  24,  1917,  effective  from  said  date  until  June  30, 
1918.  the  terms  and  conditions  of  which  were  completely  adjusted, 
discharged,  and  terminated  on  the  said  date,  whereupon  an  entirely 
new  agreement  became  effective,  namely,  that  expressed  in  War  De- 
paitment  Compulsory  Order  No.  326  B/C,  the  same  being  served 
on  the  claimants  under  date  of  June  24,  1918,  and  the  price  fixing 
award  issued  by  the  War  Department  Board  of  Appraisers.  The 
claims  herein  considered  grew  out  of  this  latter  Compulsory  Order 
No.  326  B/C. 

5.  The  said  order  is  quoted  as  follows : 

"  Pursuant  to  the  authority  of  section  120  of  the  Act  of  Congress 
approved  June  3,  1916  (39  Stat.,  213)  entitled  'An  Act  for  making 
further  and  more  effectual  provisions  for  the  national  defense  and 
for  other  purposes '  and  acting  under  the  direction  of  the  President  of 
the  United  States,  Commander  in  Chief  of  the  Army  and  Navy, 
an  order  is  hereby  placed  with  you,  for  purposes  connected  with  tne 
national  security  and  defense,  for  the  entire  output  of  acetate  of 
lime,  wood  alcohol,  acetone  and /or  ketone,  which  your  plant  or 
plants  are  capable  of  producing  from  July  first,  nineteen  hundred 
eighteen  until  December  thirty-nrst,  ninteen  hundred  eighteen  (both 
dates  inclusive),  the  said  products  or  material  being  of  the  nature 
and  kind  usually  produced  or  capable  of  being  produced  by  you. 

"  The  War  Industries  Board  through  its  representative  hereinafter 
designated,  C.  H.  Conner,  .Wood  Chemical  Section,  or  any  other 
representatives  which  it  may  in  future  designate,  is  hereby  authorized 
and  empowered  to  accept  delivery  of  said  products  or  material; 
to  take  possession  or  to  direct  delivery  thereof  for  tlie  purposes  men- 
tioned above,  by  waiver  or  otherwise  and  upon  such  terms  and  con- 
ditions as  it  may  deem  necessary ;  and  to  make  returns  to  the  Director 
of  Purchase,  Storage  and  Traffic,  Washington,  D.  C,  of  all  things 
done  and  proceedings  had  in  connection  therewith. 

"  Approved  by  Chemicals  Division  War  Industries  Board. 

"  By  Charles  H.  MacDowell. 

"Approved  by  the  Office  of  the  Judge  Advocate  General. 

."  By  L.  W.  Call, 
"Z^.  Col,,  J.  A,,N.  A. 

"Approved  by  Priorities  Committee  War  Industries  Board. 
6/12  McK.  "  By  Edwin  B.  Parker. 

"This  order  will  take  precedence  over  all  other  orders  and  con- 
tracts heretofore  placed  with  you  by  any  person  whatsoever  other 
than  prior  orders  bj^  the  War  Department,  the  Navy  Department, 
or  the  Shipping  Board.  You  are  further  notified  that  by  the  saia 
act  of  June  3,  1916,  any  refusal  on  your  part  to  give  to  the  United 
States  such  preference  in  the  matter  of  the  execution  of  this  order, 
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or  any  refusal  on  your  part  to  furnish  the  above  products  or  materials 
at  a  reasonable  price,  as  determined  by  the  Secretary  of  War,  is  made 
a  felony  and  punishable  by  imprisonment  for  not  more  than  three 
years  and  by  a  fine  not  exceeding  $50,000. 

"Done  at  the  City  of  Washington  this  fourteenth  (14th)  day  of 
June,  1918. 
"By  direction  of  the  Secretary  of  War : 

"  Hugh  S.  Johnson, 
"  Brigadier  General^  N.  A. 
"  For  the  Director  of  Purchase,  Storage  and  Traffic.^^ 

6.  Claimants  allege  that  all  of  the  conditions  of  said  compulsory 
order  326  B/C  were  "entered  into"  in  good  faith;  that  claimants^ 
plants  were  operated  wholly  for  the  purpose  of  producing  the  ma- 
terials designated  in  said  order  during  the  period  from  July  1,  1918,. 
until  7  o'clock  p.  m.,  December  14,  1918,  both  dates  inclusive,  when 
said  order  was  terminated  by  the  receipt  by  each  claimant  of  a 
telegram  from  the  Director  of  Purchase,  Storage  and  Traffic,  Gen- 
eral Staff,  reading  as  follows : 

"  Compulsory  order  number  three  hundred  twenty-six.  dated  June 
fourteenth,  nineteen  eighteen,  for  acetate  of  lime,  wood  alcohol, 
acetone  and/or  ketone,  is  hereby  terminated  to  take  effect  seven 
p.  m.,  December  fourteenth,  nineteen  eighteen,  and  further  per- 
formance of  this  order  shall  cease  at  that  date  and  hour.  Done  at  the 
City  of  Washington,  D.  C,  this  fourteenth  day  of  December,  nine- 
teen eighteen.    By  direction  of  the  Secretary  of  War." 

7.  The  price  to  be  paid  by  the  United  States  for  the  property  re- 
quired by  the  foregoing  compulsory  order  326  B/C  was  fixed  by  the 
War  Department  Board  of  Appraisers  in  a  notice  issued  by  them  on 
or  about  June  24, 1918,  reading  as  follows : 

"By  direction  of  the  Secretary  of  War,  the  War  Department 
Boar<)  of  Appraisers  has  considered  the  price  to  be  paid  by  the 
United  States  for  the  property  reauired  by  the  foregoing  compulsory 
order  (the  information  collected  by  the  appropriate  division  of  the 
War  Industries  Board;  and  the  Department  or  Corps  in  which  the 
said  order  originates,  having  been  submitted  to  us),  and  we  have 
determined  that  four  cents  ($0.04)  per  pound  for  acetate  of  lime  (on 
the  basis  of  80  per  cent  acetate  oi  lime  by  distillation  test),  twenty- 
five  and  one-half  cents  ($0,254)  P®r  pound  for  acetone,  twenty-five 
and  one-half  cents  ($0.25^)  per  pound  for  ethyl  methyl  ketone,  fifty 
cents  ($0.60)  per  gallon  for  crude  wood  alcohol,  82  degrees  tralles, 
seventy-nine  cents  ($0.79)  per  gallon  for  denaturing  grade  wood 
alcohol,  seventy-nine  cents  ($0.79)  per  gallon  for  95  per  cent  re- 
fined wood  alcohol,  eighty-two  cents  ($0.82)  per  gallon  for  97  per 
cent  refined  wood  alcohol,  eighty-six  ($0.86)  per  gallon  for  pure 
methyl  alcohol,  and  eighty-six  cents  ($0.86)  per  gallon  for  methyl 
acetone,  are  reasonable  prices,  and  have  made  a  preliminary  award 
upon  such  basis  as  just  compensation  for  the  required  property, 
when  provided  for  and  accepted  by  the  United  States. 

"Notice  is  hereby  given  that  unless  dissent  to  this  price,  as  un- 
reasonable, is  filed  with  this  Board  within  16  days  from  the  date  of 
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mailing  this  notice,  by  the  person,  firm,  or  corporation  addressed 
therein,  it  shall  be  conclusively  presumed  that  hearing  thereon  is 
waived  and  this  Board  will  make  a  ^bI  award  upon  the  terms  herein 
stated  unless  upon  due  notice,  it  is  otherwise  ordered.  If  notice  of 
dissent  to  the  price  herein  stated  as  reasonable  is  filed,  as  above  pro- 
vided, the  performance  of  the  order  is  not  thereby  suspended,  but  a 
hearing  upon  the  reasonableness  of  the  price  will  be  afforded  upon 
due  notice  to  you  of  time  and  place,  and  the  award  of  this  Board 
made  thereafter  will  be  final." 

8.  The  record  or  testimony  does  not  show  that  any  protest  was 
ever  filed  or  otherwise  taken  by  any  of  the  claimants  to  said  award. 

9.  The  terms  and  conditions  for  payment  agreed  upon  by  the  War 
Industries  Board  through  its  representative,  C.  H.  Conner,  Wood 
Chemical  Section,  in  a  letter  addressed  to  said  claimants  dated  July 
23,  1918,  were  as  follows: 

"Terms  and  Conditions. 

"  Payment  for  acetate  of  lime  is  to  be  made  in  cash  subject  to  ex- 
amination of  goods  at  destination. 

"  Bags  are  S)  be  returned  within  60  days  as  per  shipping  instruc- 
tions in  good  condition,  or  if  not  so  returned  to  be  paid  for  by  the 
consignee. 

''General  trade  conditions  and  terms  will  remain  the  same  as  at 
the  present  time. 

"  Claims  for  shortage,  poor  quality,  and  damage  in  transit  on  any 
crude  or  refined  products  will  be  matters  for  adjustment  between  the 
consignor  and  consignee. 

"In  order  to  facilitate  the  securing  of  waivers  covering  the  dis- 
tribution of  acetate  of  lime  covered  l)y  said  compulsory  order  the 
War  Industries  Board  will  permit  such  distribution  through  Wil- 
liam S.  Gray  &  Co.,  New  York,  without  securing  individual  waivers 
from  the  producer  on  condition  that  William  S.  Gray  &  Co.,  for  the 
purposes  of  such  transactions,  shall  be  deemed  the  agent  of  the  pro- 
ducer, with  the  same  obligations  in  regard  to  delivery  of  acetate  of 
lime  so  distributed  as  devolve  upon  the  producer  by  reason  of  said 
compulsory  order  and  with  authority  to  make  requests  for  shipment 
and  to  waive  in  the  name  of  William  S.  Gray  &  Co..  any  and  all 
claims  of  the  producer  against  the  United  States  of  America  and/ 
or  its  representatives  by  reason  of  the  placing  of  a  compulsory  order 
for  the  product  involved." 

10.  Each  claimant  has  filed  with  tlie  Board  a  statement  showing 
the  number  of  pounds  of  acetate  of  lime  on  hand;  the  price  to  be 
paid  under  the  aforesaid  notice  issued  by  the  War  Department 
Board  of  Appraisers ;  the  number  of  bags,  and  the  value  of  each ;  and 
each  claimant  has,  in  its  statement  of  claim,  averred  that  it  has  not 
received  payment  for  the  property,  and  requests  the  Secretary  of 
War  to  pay  the  said  claim  upon  the  basis  fixed  by  the  War  Depart- 
ment Board  of  Appraisers  and  the  War  Industries  Board,  Wood 
Chemical  Section. 
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11.  It  will  be  noted  that  the  aforesaid  compulsory  order  No.  326 
B/C  was  placed  for  purposes  connected  with  the  national  security 
and  defense  for  the  entire  output  of  the  different  claimants,  not  only 
of  acetate  of  lime,  but  also  of  wood  alcohol,  acetone,  and  ketone, 
which  the  said  plants  were  capable  of  producing  from  July  1,  1918, 
until  December  31,  1919,  both  dates  inclusive.  No  claims  have  been 
filed  before  this  Board  for  wood  alcohol. 

12.  The  aforesaid  compulsory  orHer  empowered  the  Wood  Chemi- 
cal Section  of  the  War  Industries  Board  "  to  accept  delivery  of  said 
products  or  material,  to  take  possession  or  to  direct  delivery  thereof  ^^ 
for  the  purposes  connected  with  the  national  security  and  defense 
"  by  waiver  or  otherwise  and  upon  such  terms  and  conditions  as 
it  may  deem  necessary."  This  function  was  performed  by  executing 
written  releases  to  the  producers  or  refiners  which  operated  as  waiv- 
ers of  title,  upon  receiving  from  the  producer  or  refiner  in  the  form 
of  a  questionnaire,  the  assurance  that  the  product  would  be  used 
only  for  purposes  connected  with  the  national  security  and  defense, 
and  also  upon  receiving  from  the  producer  or  refiner  a  waiver  of 
any  right  he  might  have  against  the  United  States  by  reason  of  the 
particular  product  released.  Under  the  letter  of  July  23rd,  1918* 
William  S.  Gray  &  Co.  might  act  as  agent  for  the  producer  for  these 
purposes. 

13.  It  appears  from  the  record  that  the  Wood  Chepiical  Section 
did  not  always  issue  formal  releases  to  the  crude  producers  to  ship 
their  crude  alcohol  to  the  refiners,  but  it  instructed  the  crude  pro- 
ducers to  continue  the  shipment  of  its  crude  wood  alcohol  to  the  re- 
finers just  as  had  been  the  custom  prior  to  the  issuance  of  the  Compul- 
sory Order  No.  326  B/C,  and  to  make  monthly  reports  to  the  Wood 
Chemical  Section  as  to  the  quantity  of  crude  alcohol  so  shipped.  It 
further  appears  that  many  crude  producers  were  owned  and  con- 
trolled by  the  refiners  and  that  as  the  crude  alcohol  was  manufac- 
tured it  was  shipped  on  to  the  refiners  to  be  refined.  This  policy 
existing  between  the  crude  producers  and  the  refiners  prior  to  the 
issuance  of  the  compulsory  order  was  not  interfered  with  by  the 
Wood  Chemical  Section ;  the  only  requisite  being  that  the  crude  pro- 
ducer make  monthly  reports  to  the  Wood  Chemical  Section  as  to  the 
quantity  of  crude  products  manufactured  and  shipped. 

14.  The  above  mentioned  claimants  are  refiners  of  crude  wood 
alcohol.  The  wood  chemicals  covered  by  said  order  were  produced 
by  a  refining  process  from  wood  as  follows : 

From  wood  is  produced  pyroligneous  acid,  from  which  in  turn  is 
produced : 


(a)  Acetate  of  lime. 
lb)  Crude  wo 
(c)  Charcoal. 


b)  Crude  wood  alcohol. 
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From  acetate  of  lime  is  produced  acetone  and  ketone,  acetic  acid, 
etc.  From  crude  wood  alcohol  was  produced  the  following  grades 
of  refined  alcohol. 

Pure  methyl  alcohol. 
Methyl  acetone — 
97  per  cent. 
95  per  cent. 
Denaturing  grade. 
It  is  not  necessary  to  discuss  the  technical  phases  of  the  produc- 
tion of  wood  chemicals. 

15.  When  said  compulsory  order  was  cancelled  on  December  14, 
1918,  the  Wood  Products  Co.  of  Buffalo,  New  York,  was  the  only 
refining  concern  which  was  over-released.  It  held  releases  issued  by 
the  Wood  Chemical  Section  of  1,164,815  gallons  of  "  Government 
(crude)  wood  alcohol"  which  it  alleges  was  for  contracts  it  had 
with  its  customers.  The  releases  to  the  refiners  covered  their  prod- 
ucts, the  result  of  refining  the  crude  wood  alcohol. 

16.  As  has  already  been  stated,  these  claimants  have  not  filed 
i^laims  for  the  wood  alcohol,  one  of  the  products  named  in  the  C/om- 
pulsory  order  No.  326  B/C,  and  the  reason  given  is  that  this  com- 
modity immediately  advanced  in  price  above  that  fixed  by  the  Gov- 
ernment, and  that  same  was  disposed  of  by  an  alleged  mutual  agree- 
ment entered  into  between  the  Wood  Chemical  Section  and  the  four- 
teen refiners  affected  by  said  compulsory  order  No.  326  B/C.  The 
following-named  plants  were  the  refiners  of  crude  wood  alcohol 
affected  by  this  order : 

Antrim  Iron  Co.,  Grand  Bapids,  Mich. 

Thos.  Berry  Chemical  Co.,  Detroit,  Mich. 

Cleveland-Cliffs  Iron  Co.,  Cleveland,  Ohio. 

Delta  Chemical  Co.,  Wells,  Delta  Co.,  Mich. 

Desmond  Charcoal  &  Chemical  Co.,  Thompsonville,  Mich. 

E.  I.  Du  Pont  De  Nemours  &  Co.,  Grand  Bapids,  Mich. 

E.  I.  Du  Pont  De  Nemours  &  Co.,  Bay  City,  Mich. 

Thos.  Keery  Co.,  Inc.,  Hancock,  N.  Y. 

Melville-Cprbett  Co.,  St.  Mary's.  Pa, 

Wyoming  Chemical  Co.,  Pittston,  Pa. 

Wood  Products  Co.,  Buffalo,  N.  Y. 

Seaboard  Chemical  Co.,  Newark,  N.  J. 

Florida  Wood  Products  Co.,  Jacksonville,  Fla. 

Charles  Cooper  &  Co.,  Newark  N.  J. 

National  Electrolytic  Co.,  Niagara  Falls,  N.  Y. 

17.  The  record  discloses  that  a  meeting  of  the  representatives  of 
the  various  refiners  mentioned  above  was  held  in  the  office  of  the 
Wood  Products  Co.,  Buffalo,  N.  Y.,  on  January  11,  1919.  The  pur- 
pose of  this  meeting  it  appciars  was  to  determine  what  disposition 
to  make  of  the  stocks  of  Government  wood  alcohol  on  hand,  in  the 
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possession,  or  en  route  to  the  refiners.  The  meeting  was  called  to 
order  by  Mr,  E.  B.  Stevens,  president  of  the  Wood  Products  Co.,  who 
suggested  that  Mr.  A.  H.  Smith,  who  was  formerly  associate  Chief 
of  the  Wood  Chemical  Section  of  the  War  Industries  Board,  being  a 
Government  official,  would,  in  his  opinion,  be  the  proper  person  to 
preside.  Mr.  Smith  took  the  chair,  and  has  been  quoted  as  stating 
the  object  of  the  meeting  as  follows : 

"Of  course,  all  of  you  know  that  these  stocks  are  subject  to  Govern- 
ment orders,  and  the  War  Industries  Board  is  still  in  existence,  and 
I  am  here  to-day  to  give  you  your  choice  between  shipping  to  the 
Wood  Products  Company,  to  apply  on  their  allocations  (releases), 
or  possibly  we  can  arrive  at  some  basis  of  settlement  whereby  the 
AVood  Products  Compajay  will  buy  wood  alcohol  at  the  current 
market  price." 

18.  The  testimony  of  other  witnesses  indicates  that  there  was  a 

well-defined  purpose  in  the  concerted  action  of  Mr.  Stevens,  Mr. 
Sinith,  and  Mr.  S.  H.  Stilling,  treasurer  of  the  Wood  Products  Co., 
in  all  matters  discussed  at  said  meeting,  and  these  gentlemen,  Messrs. 
Stevens,  Smith,  and  Stilling,  insisted  that  the  other  refiners  should 
take  care  of  the  Wood  Products  Co.  and  pay  said  company  the  loss 
that  it  insisted  it  would  have  to  stand  on  account  of  having  been  over- 
released,  that  is  released  in  excess  of  the  actual  quantity  of  alcohol 
on  hand,  and  because  of  having  allotments  or  commitments  to  cus- 
tomers, they  would  have  to  get  the  alcohol  to  the  amount  of  the  re- 
leases. 

19.  Mr.  Geffine,  testifying  in  the  Cleveland-Cliffs  Iron  Co.  case. 
No.  183  (pp.  25,  26,  and  27  transcript),  said: 

"  The  main  cause  of  the  controversy  was  as  to  how  much  we  were 
to  pay  him  (meaning  Mr.  E.  B.  Stevens,  President,  Wood  Products 
Company)  and  as  to  how  we  would  know  when  we  got  all  through 
whether  Stevens  or  the  Wood  Products  Company  had  properly  ap- 
plied and  properly  filled  these  allotments,  and  Smith  told  them  that 
the  Wood  Chemical  Section  was  '  goine  to  force  the  issue ^  and  that 
there  was  not  much  else  for  them  to  do.  " 

20.  The  essence  of  the  controversy  which  took  place  at  the  Buffalo 
meeting  may  be  stated  briefly  as  follows : 

(a)  It  was  claimed  that  the  Wood  Products  Co.  of  Buffalo,  N.  Y., 
was  over-released  for  a  greater  amount  of  "  Government  alcohol " 
than  it  had  on  hand ; 

(6)  That  said  company  was  obligated  to  make  deliveries  on  all 
the  releases  which  it  held ; 

(c)  Therefore,  unless  provisions  were  made  by  mutual  agreements 
to  indemnify  it,  it  would  be  forced  to  stand  a  considerable  loss,  as  it 
would  have  to  pay  the  market  price  to  obtain  the  required  crude 
alcohol  for  its  alleged  commitments  to  customers ; 
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(d)  That  inasmuch  as  the  other  refiners  had  "Government  alco- 
hol "  on  hand  in  excess  of  their  releases,  they  should  indemnify  the 
Wood  Products  Co.  and  save  it  from  loss. 

21.  It  is  apparent  that  the  plan  sujrgested  and  approved  by  Mr. 
Smith  contemplated  the  bringing  about  of  an  arrangement  whereby 
the  above  stated  situation  could  be  adjusted,  and  the  conference,  ap- 
parently, resulted  in  an  agreement  between  the  Wood  Products  Co- 
on the  one  side  and  the  other  13  refiners  on  the  other  side,  whereby 
said  13  refiners  were  to  have  released  to  them  by  the  Wood  Chemi- 
cal Section  456,272  gallons  of  (Jovernment  wood  alcohol  under  the 
trade  name  of  methyl  acetone,  and  a  further  credit  allowed  them 
wherebj^  they  should  deduct  from  their  stocks  of  "  Government  alco- 
hol "  amounts  equal  to  the  uncanceled  releitses  issued  to  them  prior- 
to  the  cancellation  of  said  order,  conditioned  on  their  remitting  to- 
the  Wood  Products  Co.  amounts  equal  to  18  cents  per  gallon  for^ 
the  remainder  of  said  "Government  wood  alcohol". 

22.  The  18  cents  per  gallon  proposition  was  arrived  at  by  calcu- 
lating the  price  on  "the  market"  to  be  approximately  20  cents  per 
gallon  above  the  "Government  fixed  price,"  and  the  freight  rate  2" 
cents  per  gallon  from  the  various  plants  of  said  refiners  to  the  re- 
fining plant  of  the  Wood  Products  Co.  In  arriving  at  this  basis 
for  calculation,  all  of  the  crude  wood  alcohol  was  calculated  to  be 
of  the  grade  of  82°  tralles. 

23.  The  Wood  Products  Co.,  it  appears,  received  a  release  from 
the  Wood  Chemical  Section  for  200,000  gallons  of  methyl  acetone- 
grade  of  Government  wood  alcohol  on  December  14,  1918.  It  is 
stated  in  the  release  that  this  200,000  gallons  of  methyl  acetone 
is  equivalent  to  259,740  gallons  of  crude  wood  alcohol.  There  is  no- 
record  of  a  questionnaire  having  been  filed  for  this  release  and  no* 
questionnaire  number  appears  on  the  release.  The  Board  has  not 
been  able  to  find  for  what  purpose  this  release  for  methyl  acetone- 
grade  of  wood  alcohol  was  issued.  The  remaining  13  refiners  re- 
ceived from  the  former  Wood  Chemical  Section  on  or  about  Jan- 
uary 24,  25,  and  27,  1919,  releases  for  their  stocks  of  methyl  acetone 
based  upon  a  theoretical  calculation.  These  releases  were  issued 
subsequent  to  the  date  of  the  Buffalo  conference  and  for  the  alleged 
purpose  of  preventing  the  said  refiner  from  bringing  claim  against 
the  Government  for  this  item  mentioned  above,  and  in  pursuance  to- 
the  agreement  entered  into  at  the  Buffalo  conference  of  Jan.  11, 1919* 

24.  This  alleged  agreement  for  the  disposition  of  the  Government's 
wood  alcohol  and  the  Buffalo  conference  all  took  place  subsequent 
to  December  31,  1918,  at  which  time  the  President  of  the  United 
States  by  Executive  Order  of  December  31,  1918,  dissolved  the  War 
Industries  Board,  and  transferred  a  few  of  its  functions  to  other 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  649 

Govemmental  agencies.  The  functions  thus  transferred,  however, 
bad  nothing  whatever  to  do  with  the  subject  matter  of  these  claims. 
Section  6  of  the  said  order  is  as  follows : 

"That,  except  as  hereafter  provided,  the  War  Industries  Board 
shall  continue  after  January  1,  1919,  for  the  sole  and  only  purpose 
of  winding  up  its  affairs  and  arranging,  completing,  indexing,  and 
inventorying  the  papers,  records,  property  and  effects,  and  oi  law- 
fully disposing  of  same." 

25.  It  was  shown  by  the  testimony  that  Mr.  A.  H.  Smith,  who  was 
the  presiding  oiBcer  of  the  Buffalo  conference,  had  severed  his  oflB- 
cial  connection  with  the  Wood  Chemical  Section,  War  Industries 
Board,  about  the  middle  of  December,  1918. 

DECISION. 

1.  The  action  of  the  President  in  placing  with  the  various  com- 
panies the  compulsory  order  for  their  entire  output  was  based  upon 
section  120  of  the  act  of  Congress  approved  June  3,  1916  (39  Stat. 
213),  for  the  purposes  of  national  security  and  defense.  The  com- 
pulsory order,  together  with  previous  negotiations  and  the  fixing  and 
acceptance  of  prices  by  the  War  Department  Board  of  Appraisers, 
constitute  an  agreement  within  the  meaning  of  section  1  of  the  act 
of  March  2, 1919,  whereby  the  United  States  bound  itself  to  take  the 
entire  output  of  the  plants  of  acetate  of  lime,  wood  alcohol,  acetone, 
and  ketone  during  the  period  from  July  1,  1918,  to  December  31, 
1918,  at  the  prices  fixed  for  each  of  said  products  by  the  War  Depart- 
ment Board  of  Appraisers. 

2.  The  effect  of  this  compulsory  order  was  to  vest  title  in  each  of 
said  products  in  the  United  States  the  moment  it  was  produced  by 
the  various  manufacturers.  The  compulsory  order,  however,  would 
not  vest  title  in  the  United  States  to  other  products  incidentally  pro- 
duced by  the  manufacturers  in  producing  the  products  named  in  the 
said  order,  as,  for  example,  charcoal. 

3.  Under  the  compulsory  order  the  Wood  Chemical  Section  of  the 
War  Industries  Board  had  power  to  release  title  to  any  of  these 
products  for  a  "purpose  connected  with  the  national  security  and 
defense."  These  releases  were  given  to  the  producers  in  order  to 
enable  them  to  sell  crude  wood  alcohol  to  the  refiners.  But  the  com- 
pulsory order  had  also  been  served  on  these  refiners  and  they  would, 
therefore,  have  to  use  the  crude  wood  alcohol  in  accordance  with  its 
directions. 

4.  The  refiners  on  purchasing  and  receiving  the  product  would 
hold  the  title,  subject,  however,  to  this  agreement  with  the  pro- 
ducers and  with  the  United  States  as  to  its  use,  namely,  that  it  should 
be  used  only  for  purposes  connected  with  the  national  security  and 
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defense,  and  though  the  compulsory  order  had  been  served  on  the 
refiners,  this  purchased  material  would  not  be  one  of  their  products, 
but  would  in  their  liands  be  raw  material,  and  the  title  would  not 
pass  to  the  United  States  by  reason  of  the  compulsory  orders.  Said 
order,  however,  obliged  them  to  proceed  with  the  refining,  and  any 
of  their  products  made  therefrom  and  mentioned  in  the  compulsory 
order  would  pass  to  the  United  States  and  become  its  property  so 
soon  as  they  were  produced.  So,  for  example,  all  refined  grades  of 
wood  alcohol,  including  methyl  acetone  grade,  would  become  the 
property  of  the  United  States  the  moment  it  was  produced.  Where, 
however,  the  refiners  were  also  producers  of  crude  wood  alcohol, 
title  to  the  crude  wood  alcohol  produced  by  the  refiners  would  pass 
to  the  United  States.  This  crude  wood  alcohol  they  were  obliged 
to  refine  under  the  compulsory  order  and  the  products  of  refining 
belonged  to  the  United  States. 

5.  The  releases  issued  by  the  Wood  Chemical  Section  operated  to 
divest  the  Government  of  the  title  it  had  acquired  under  the  com- 
pulsory order  and  to  permit  shipment.  This  power  was  broad  enough 
to  permit  them  to  release  the  title  of  the  United  States  to  the  pro- 
ducers and  to  let  them  sell  the  product  for  their  own  account,  with 
this  restriction,  that  in  making  such  releases  and  in  the  consequent 
sales,  they  were  limited  to  purposes  connected  with  the  national 
security  and  defense.  The  Government  thus  lost  title  to  the  product, 
but  the  sale  and  agreement  required  both  the  producer  and  the  re- 
finer to  whom  he  sold  the  product,  that  it  should  be  used  only  for 
purposes  connected  with  the  national  security  and  defense,  so  that 
when  the  refiner  received  the  product  he  would  be  under  an  im- 
plied, or  perhaps  express,  agreement  to  use  it  only  for  such  purposes. 

6.  AVhere,  however,  shipments  were  made  pm*suant  to  a  regular 
established  practice,  from  the  producers  to  the  refiners  without  ob- 
taining releases  and  this  was  sanctioned  by  the  Wood  Chemical  Sec- 
tion, the  title  did  not  pass  out  of  the  hands  of  the  Government.  In 
such  case  when  the  refiner  paid  the  producer  the  payment  was  made 
on  behalf  of  the  United  States.  The  crude  wood  alcohol  in  the  hands 
of  the  refiner  would  then  still  belong  to  the  Government  and  title 
to  the  products  of  refining  would  not  pass  to  the  refiner.  In  these 
cases  the  Government  payments  to  the  refiner  for  the  products  re- 
imbursed it  for  the  moneys  paid  by  it  to  the  producer  and  also  paid 
for  the  services  of  the  refiner. 

7.  The  act  of  March  2, 1919,  gives  the  Secretary  of  War  power  to 
adjust,  pay,  or  discharge  "  any  agreement,  express  or  implied,''  en- 
tered into  by  an  officer  or  agent  acting  imder  the  authority,  direction, 
or  instruction  of  the  President  and  not  executed  in  the  manner  pre- 
scribed by  law.    The  negotiations  and  transactions  of  the  parties  in 
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these  cases  may  well  be  considered  an  express  contract.  They  cer- 
tainly also  were  such  as  to  raise  an  obligation  enforcible  as  a  con- 
tract implied  in  law.  The  power  to  adjust  implied  agreements  in- 
cludes agreements  implied  in  law  as  well  as  in  fact.  The  Secretary 
of  War  had  power  to  adjust  such  agreements  only  as  were  not  exe- 
cuted in  the  manner  prescribed  by  law,  i.  e.,  the  statutes  prescribing 
the  mode  of  execution  of  War  Department  contracts.  There  is  no 
"  manner  prescribed  by  law  "  for  the  execution  of  quasi-contractual 
obligations.  Therefore,  the  words  ^'  and  not  executed  in  the  manner 
prescribed  by  law  "  should  be  construed  to  be  a  limitation  on  the 
power  given  the  Secretary  of  War  with  regard  only  to  agreements 
for  the  execution  of  which  there  was  a  manner  prescribed  by  law. 
These  words  are  not  applicable  to  agreements  raised  by  implications 
of  fact  or  law. 

8.  Quasi  contracts  may  be  founded  (a)  upon  a  record;  (6)  upon 
a  statutory  or  official  or  customary  duty.  (Louisiana  v.  New  Orleans j 
109U.  S.,285). 

9.  Section  120  of  the  act  of  June  3,  1916,  creates  a  statutory  duty. 
Some  text  writers  include  "benefits  conferred  under  constraint*'  as 
one  class  of  quasi-contracts. 

10.  It  is  evident  that  there  is  an  "implied  agreement"  within  the 
meaning  of  the  act  of  March  2,  1919,  which  is  quasi-contractual  in 
its  nature  by  virtue  of  which  the  United  States  is  under  obligation 
to  pay  the  claimants  "fair  and  just"  compensation  as  authorized  by 
the  act  of  June  3, 1916,  and  determined  by  the  award. 

11.  The  agreement,  whether  express  or  implied,  constitutes  a 
contract  of  the  entirety  for  the  reason  that  the  nature  and  purpose 
of  all  the  acts  pertaining  thereto  clearly  show  that  it  was  contem- 
plated and  intended  that  all  the  acts  constituting  the  material  pro- 
visions and  considerations  should  be  common  each  to  the  other  and 
interdependent  (See  Elliott  on  Contracts,  section  548). 

12.  As  the  products  taken  all  originally  came  from  one  material 
and  were  manufactured  by  a  process  of  reduction  and  refining,  it  will 
be  impossible  to  arrive  at  a  solution  without  considering  the  whole 
matter  together,  and  no  just  settlement  can  be  reached  by  consider- 
ing each  separately.  The  Board  cannot,  therefore,  make  an  adjust- 
ment with  these  claimants  for  the  acetate  of  lime  only,  but  must 
consider  in  its  adjustment  all  products  affected  by  the  compulsory 
order.  The  claimants  are  seeking  relief  for  that  product,  acetate  of 
lime,  which  depreciated  in  value,  but  their  claims  are  silent  with 
reference  to  the  various  grades  of  wood  alcohol,  which  increased  in 
value  after  the  cancellation  of  the  compulsory  order.  Moreover,  it 
has  been  shown  that  an  effort  was  made  to  dispose  of  all  Government 
alcohol  and  thereby  remove  it  from  further  consideration  by  the 


652  DECISIONS  BOABD  OF  CONTRACT  ADJUSTMENT. 

Government.  To  give  validity  to  this  contention  of  the  claimants, 
that  is,  that  the  Government  must  pay  for  the  acetate  of  lime  and 
assume  the  loss  on  account  of  depreciation  in  value  of  same  while 
releasing  the  right  vested  in  it  to  the  wood  alcohol  and  other 
products  and  materials  enumerated  in  the  order  which  have  increased 
in  value,  would,  in  effect,  amount  to  giving  sanction  to  the  perpetra- 
tion of  a  fraud  upon  the  United  States  and  in  our  opinion  controvert 
the  principle  of  law  stated  above.  The  claimants  must,  therefore, 
meet  the  requirements  that  all  must  meet  who  seek  equity,  that  is, 
"he  who  seeks  equity  must  do  equity,"  and  the  further  principle  that 
"such  claimants  must  give  effect  to  all  equitable  rights  of  the  other 
party  respecting  the  subject  matter  of  the  suit,"  since  "equity  looks 
to  the  substance  rather  than  to  the  form." 

13.  The  effect  of  the  telegram  of  December  14,  1918,  was  to  stop 
further  production  under  the  compulsory  order.  It  did  not  operate 
as  a  release  nor  divest  the  Government  of  any  title  that  it  had  to  any 
of  the  products.  It  would  seem,  however,  to  have  released  the  pur- 
chasers of  such  products  from  the  necessity  for  using  them  only  for 
purposes  connected  with  the  national  security  and  defense,  and, 
therefore,  permitted  the  refiners  who  had  purchased  crude  wood 
alcohol  under  proper  releases  from  the  Wood  Chemical  Section  prior 
to  December  14,  to  use  the  same  in  their  ordinary  business,  and  none 
of  the  refined  product  th^^  made  from  it  would  become  the  property 
of  the  United  States.^it  would  seem  also  that  the  telegram  of 
December  14  did  not  deprive  the  Wood  Chemical  Section  of  its 
power  with  respect  to  products  that  had  already  become  the  prop- 
erty of  the  United  States,  and  that  this  power  continued  until  De- 
cember 31,  1918,  when  the  War  Industries  Board  was  dissolved  by 
the  President  by  Executive  order  of  that  date. 

14.  The  Government  being  entitled  to  all  of  the  products  men- 
tioned in  the  compulsory  order  and  existing  on  the  14th  day  of  De- 
cember, should  have  an  inventory  made  as  of  that  date  of  all  these 
products  for  each  producer.  From  these  should  be  deducted  the 
amounts  released  by  the  Wood  Chemical  Section  of  the  War  In- 
dustries Board  before  December  31,  1918.  The  producers  had  no 
right  to  dispose  of  any  of  these  products  mentioned  in  the  com- 
pulsory order  so  remaining  and  must  account  for  the  same  at  the 
prices  fixed  by  the  War  Department  Board  of  Appraisers,  and  if  not 
already  paid  are  entitled  to  be  paid  by  them  at  Government  fixed 
prices. 

15.  The  refiners  are  in  a  similar  position  as  to  any  crude  wood 
alcohol  produced  by  them,  or  received  by  them  from  producers  with- 
out proper  releases,  and  remaining  on  hand  December  14,  1918,  and 
also  as  to  any  of  their  refined  alcohol  or  other  product  covered  by 
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the  compulsory  order,  and  then  in  their  hands  subject,  however,  to 
the  deductions  on  account  of  releases  by  the  War  Industries  Board 
before  January  1.  1919. 

16.  The  producers  and  refiners  are  in  addition  entitled  to  adjust- 
ment of  their  agreements  in  so  far  as  other  elements  of  cost  are  con- 
cerned, in  accordance  with  the  Supply  Circulars  of  the  Purchase, 
Storage,  and  Traffic  Division.  No  releases  purporting  to  be  issued 
by  the  Wood  Chemical  Section  of  the  War  Industries  Board  on  or 
after  January  1,  1919,  are  binding  on  the  United  States,  and  if  any 
such  were  issued  they  are  of  no  effect  and  may  be  disregarded. 

17.  Overreleases,  being  releases  issued  by  the  Wood  Chemicals 
Section  beyond  the  amount  of  the  product  the  contractor  had  on 
hand  on  December  14, 1918,  are  ineffective  and  inoperative  as  to  the 
amounts  in  excess  of  the  product  on  hand.  Such  overreleases 
create  no  obligation  on  the  part  of  the  United  States  whatever, 
either  to  furnish  material,  to  fill  commitments  for  which  such  over- 
releases  were  made,  or  to  compensate  the  producers  for  anything, 
or  in  anywise  whatsoever.  If  any  producer  or  refiner  is  over- 
released  beyond  the  product  he  has  on  hand,  the  amount  of  over- 
releases  beyond  such  product  is  ineffective  and  of  no  force  either  as 
to  the  United  States  or  the  contractor. 

DISPOSITION. 

1.  According  to  the  foregoing  opinion,  the  Board  of  Contract 
Adjustment  hereby  transmits  its  decision  to  the  Claims  Board,  Air 
Service,  Washington,  D.  C,  or  other  agency  properly  authorized 
to  represent  the  Secretary  of  War  in  the  matter  of  the  adjustment 
and  discharge  of  the  obligations  arising  out  of  the  agreement  dis- 
cussed herein,  with  recommendations  to  the  Secretary  of  War  as 
follows : 

An  examination  and  investigation  should  be  had  forthwith  to  de- 
termine, in  the  case  of  each  producer  upon  whom  the  compulsory 
order  and  price-fixing  award  was  served,  the  following : 

(a)  How  much  had  each  of  them  on  hand,  produced  by  themselves 
or  received  from  others  upon  whom  the  compulsory  order  had  been 
served  and  not  bought  from  others  after  release,  on  the  14th  of 
December,  1918,  of  the  following  products : 

Acetate  of  lime. 

Crude  wood  alcohol. 

Eefined  wood  alcohol. 

Acetone. 

Ketone. 

Methyl  acetone. 
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The  same  information  should  be  obtained  for  each  refiner  upon 
whom  the  compulsory  order  and  price-fixing  award  was  served. 

2.  Against  these  amounts  for  each  refiner  should  be  deducted  the 
releases  received  and  properly  issued  to  him  which  had  not  been  al- 
ready filled  by  deliveries  of  the  product.  Any  releases  that  had  been 
issued  prior  to  December  31,  1918,  and  where  the  product  released 
under  said  release  was  not  actually  delivered,  or  where  the  necessity 
for  the  product  covered  by  the  said  release  had  ceased  to  exist  by 
reason  of  the  Armistice  or  by  reason  of  the  cancellation  of  the  con- 
tract for  which  the  commodity  had  been  allocated,  the  said  product 
should  be  credited  back  to  the  accoimt  of  the  Government. 

3.  The  methyl  acetone  which  was  improperly  released  should  be 
returned  to  the  Government  in  the  terms  of  82°  tralles  wood  alcohol 
in  the  same  way  in  which  it  has  been  deducted  from  the  stocks  of 
available  Government  wood  alcohol. 

4.  The  claimants  should  be  compensated  for  the  bags  containing 
the  acetate  of  lime  at  the  actual  prices  paid  for  them  by  each  claim- 
ant. 

6.  In  arriving  at  an  adjustment  of  these  claims  arising  out  of 
the  operation  of  Compulsory  Order  No.  326  B/C,  all  chemical  com- 
panies affected  by  said  order  will  be  required  to  make  settlement 
with  the  Government  regardless  of  whether  or  not  they  have  filed 
claims  against  the  Government  or  any  of  the  commandeered  prod- 
ucts, for  the  reason  that  the  investigation  discloses  that  all  of  the  said 
refiners  had  on  hand  or  under  their  control  certain  quantities  of  Gov- 
ernment crude  alcohol  as  of  7  p.  m.  December  14,  1918,  the  date  of 
cancellation  of  said  compulsory  order. 

6.  The  investigation  of  these  various  refiners  and  crude  producers 
by  Mr.  John  Hartnett,  jr.,  assisted  by  accountants,  and  his  official 
report  to  this  Board  together  with  such  other  documentary  evidence 
as  has  been  adduced  by  the  investigation  is  hereby  transmitted  to 
the  Air  Service  Claims  Board  for  its  information  in  arriving  at  an 
equitable  adjustment  between  the  claimants  and  the  Government  for 
the  various  products  affected  by  the  Compulsory  Order  No.  326  B/C. 

7.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in  sub- 
division C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage*,  and 
Traffic  Division. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


March  26, 1920. 
Case  No.  2339. 

In  re  CLAIM  OF  THE  XOWBEAY  A  EOBIHSOK  CO. 

1.  JXraiSBICTION— COHTKACT  TEBMINATED  BY  BEEACH.— Where   claim- 

ant's formal  contract  to  manufacture  and  deliver  a  quantity  of  walnut 
lumber  was  cancelled  lyy  the  Oovernment  by  reason  of  claimant's  failure 
to  perform  within  the  time  specified,  the  Board  of  Contract  Adjustment 
has  no  Jurisdiction  to  entertain  a  claim  presented  by  the  claimant  for 
alleged  loss  connected  therewith. 

2.  GLAUC  AND  DECISION. — This  claim  for  $13,166.80  is  an  appeal  from  the 

Air  Serrice  Claims  Board  for  loss  connected  with  the  cancellation  of  a 
formal  contract  for  lumber.  Held,  that  the  Board  of  Contract  Adjust- 
ment has  no  jurisdiction. 


Major  O'Neill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  an  appeal  from  the  decision  of  the  Air  Service 
Claims  Board,  denying  a  claim  for  $13,155.20  on  a  formally  executed 
contract. 

2.  Under  date  of  July  27, 1918,  the  claimants,  Mowbray  and  Kobin- 
son,  entered  into  a  formal  contract  with  the  Bureau  of  Aircraft  Pro- 
duction, U.  S.  Army,  for  the  manufacture  and  delivery  of  approxi- 
mately 112,000  feet  of  walnut  lumber,  the  same  being  contract  No. 
4374,  order  No.  710073.  The  contract  provided  for  delivery  of  all 
of  the  lumber  specified,  on  or  before  October  1, 1918. 

3.  Article  V  of  this  contract  provided  as  follows : 

"  In  the  event  of  the  failure  of  the  said  contractor  to  perform  the 
stipulations  of  this  contract  within  the  time  and  in  the  manner 
specified  herein,  the  Government  may  elect  one  of  the  following 
courses:  (a)  May  rescind  the  contract;  (6)  may  supply  the  deficiency 
by  purchase  in  the  open  market  or  otherwise,  charging  the  said  con- 
tractor with  any  loss  occasioned  by  a  difference  l>etween  such  pur- 
chase price  and  the  original  contract  price ;     *     *    *." 

4.  On  October  1,  1918,  the  contractor  had  delivered  a  total  of 
46,224  feet  of  walnut  lumber,  which  was  accepted  and  paid  for  by  the 
Government,  leaving  a  balance  of  65,776  feet  yet  due,  none  of  which 
was  tendered  prior  to  November  27,  1918. 

5.  Under  date  of  November  22,  1918,  the  Materials  Department  of 
the  Bureau  of  Aircraft  Production  wrote  claimants  as  follows: 

"  This  section  is  in  receipt  of  letters  of  the  20th  in  regard  to  Or- 
ders 710070  and  710073.    Owing  to  the  sudden  change  in  the  war 
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conditions  and  as  in  all  probability  the  full  amount  of  propeller 
lumber  which  was  estimated  mav  not  be  required,  it  is  requesting 
the  Contract  Section  to  cancel  the  remaining  amount  of  propeller 
walnut  due  on  contract  710073  and  the  total  contract  710070  *  *  *.*' 

6.  On  November  27,  1918,  the  claimants  were  wired  as  follows : 

"Owing  to  your  failure  to  perform  the  stipulation  of  contract 
four  three  seven  four  drawn  on  order  seven  one  naught  naught  seven 
three  covering  one  hundred  twelve  thousand  feet  walnut  lumber  with- 
in the  time  and  in  the  manner  specified  therein  you  are  hereby  di- 
rected to  stop  all  production  on  this  order  and  contract  and  make 
no  further  deliveries  thereunder  and  incur  no  further  expense  stop. 
The  Government  reserves  all  its  right  under  the  above-mentioned 
order  and  contract." 

It  was  admitted  by  claimant's  attorney  at  the  hearing  of  this  case 
that  the  above  telegram  was  a  cancellation  and  so  considered  by  the 
claimant.  Under  date  of  December  18,  1918,  claimant  wrote  a  letter 
to  the  Bureau  of  Aircraft  Production  which  stated : 

"As  you  are  no  doubt  aware,  this  order  was  cancelled  by  the 
Contracts  Department  some  days  ago,  and  we  wish,  on  behalf  of  our 
mill  people,  to  protest  against  this  cancellation  for  the  following 
reasons:  *     *    *." 

7.  In  reply  to  a  letter  from  claimants,  the  Director  of  Aircraft 
Production,  under  date  of  December  3,  1918,  wired  claimants  as  fol- 
lows: 

"  Ke  your  letter  of  twenty  seven  stop.  This  office  has  no  record  of 
any  agreement  made  with  you  for  extension  of  delivery  stop.  You 
are  in  default  in  your  delivery  and  no  more  lumber  can  be  accepted 
on  order  seven  one  naught  naught  seven  three." 

DECISION. 

1.  A  careful  examination  of  the  correspondence  and  evidence  sub- 
mitted shows  that  it  was  the  intention  of  the  Government  to  exercise 
its  option  under  Article  V  of  the  contract  and  rescind  the  same  by  the 
telegram  of  November  27,  1918,  on  the  grounds  that  the  claimant 
failed  to  perform  within  the  time  specified  in  the  contract. 

2.  The  contract  having  been  cancelled,  the  Secretary  of  War  is 
without  power  to  make  an  adjustment  of  this  contract  and  therefore 
the  decision  of  the  Air  Service  Claims  Board  is  sustained. 

DISPOSITION. 

This  opinion  with  all  pertinent  documents  will  be  referred  to 
the  Air  Service  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  I^w  concurring. 


March  26,  1920. 
Case  No.  2249. 

In  re  CLAIM  OF  WABASH  VALLEY  PACKING  CO. 

1.  VOBMAL  COHTBACT^PEBFOBKAHCE— JTTBISDICTIOH.^Wlien  the  claim- 
ant  fully  performed  four  purchase  orders  by  completini;  deliveries  there- 
under, and  the  time  for  delivery  under  another  order  has  expired,  all 
of  said  orders  have  been  performed  or  terminated  and  the  Secretary  of 
War  is  without  Jurisdiction  to  settle  a  claim  for  an  alleged  balance  due 
the  contractor.  Such  claim  must  be  settled  by  the  Treasury  Department 
under  section  368,  Compiled  Statutes,  or  a  court  havingf  jurisdiction. 

H.  CLADC  AHD  DECISIOH. — Claim  under  General  Order  103  for  alleged  balance 
due  on  purchase  orders  for  canned  hominy  amounting  to  |1,667.67. 
Held,  Board  without  jurisdiction. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase  and  Storage,  Subsistence  Division,  denying  the 
<;;laimant's  demand  for  payment  of  the  sum  of  $1,667.67  deducted 
from  the  amount  the  claimant  alleges  is  due  it  on  certain  hominy 
shipped  by  claimant  under -Government  purchase  orders,  dated  No- 
vember 22,  1918,  numbered  S756,  S757,  S758,  S759,  and  S760,  from 
the  Office  of  the  Depot  Quartermaster,  St.  Louis.  This  claim  arises 
wnder  General  Orders  No.  103. 

2.  The  claimant  states  in  its  petition  that  it  submitted  samples 
of  hominy  in  response  to  a  circular,  and  bid  8  cents  per  can,  that  it 
received  the  said  purchase  orders  in  November,  1918,  that  the  pur- 
chase orders  required  it  to  conform  to  Q.  M.  Form  120  of  February 
15,  1918,  which  reads: 

"233..  Hominy  lye:  No.  3  cans,  24  to  case,  liquor  to  be  clear, 
hominy  well  cleaned  and  free  from  black  spots." 

The  claimant  alleges  the  quantity  of  hominy  in  each  can  was  not 
specified. 

3.  The  claimant  made  shipments  of  hominy  in  fulfillment  of  said 
orders  to  St.  Louis ;  Chicago ;  El  Paso,  Tex. ;  New  Orleans ;  and  Fort 
Sam  Houston,  between  the  dates  January  20,  1919,  and  March 
21,  1919. 
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4.  On  March  24,  1919,  claimant  was  notified  by  the  Zone  supply 
officer  that  the  cars  shipped  to  Fort  Sam  Houston  were  rejected 
"  because  of  slack  fill  and  excess  liquid."  On  March  26,  1919,  claim- 
ant wrote  the  Zone  supply  officer,  St.  Louis,  Mo.,  in  part  as  follows  : 

"  We  are  willing  to  allow  whatever  reduction  is  necessary  to  cover 
this  shortage,  but  to  have  these  cars  rejected  will  mean  absolute 
bankruptcy  for  us.  *  *  *  We  earnestly  solicit  you  to  make  some 
adjustment  of  this  that  will  not  ruin  us." 

5.  In  the  meantime  several  carloads  of  hominy  shipped  by  the 
claimant  had  been  received  and  accepted  by  the  Government,  and 
paid  for.  Upon  leamino:  that  the  hominy  shipped  by  the  claimant 
to  Fort  Sam  Houston,  Tex.,  was  slack  fill,  and  that  the  cans  contained 
an  insufficient  amount  of  hominy,  each  shipment  made  by  the  claim- 
ant was  examined  by  (irovernment  expeiis.  Cans  were  selected  at 
random  from  each  carload  shipped  by  the  claimant.  The  hominy 
was  drained  for  one  minute  and  the  average  amount  of  hominj'  in 
the  cans  in  each  shipment  thus  estimated. 

6.  A  treatise  entitled  "A  Complete  Course  in  Canning,"  repub- 
lished from  the  serial  articles  appearing  in  a  paper  entitled  ^The 
Canning  Trade,"  contains  the  following  statement : 

"Hominy.  No.  3.  Fancy — Minimum  weight.  After  drain- 
ing, 22  oz. :  contents  ^  inch  from  half  of  can ;  2  per  cent  black  tips ; 
prepared  from  selected  white  corn." 

In  making  estimates  of  the  fair  amount  of  hominy  which  should  be 
placed  in  each  can  the  Government  adopted  the  above-quoted  figures 
of  22  oz.  per  can.  W.  O.  Trone,  in  charge  of  the  Food  Inspection 
Branch,  in  a  memorandum  dated  February  20,  1920,  states : 

"1.  In  considering  rejection  of  Wabash  Valley  Packing  Com- 
pany's hominy,  or  its  acceptance  on  the  price  of  adjustment  basis, 
this  office  considered  that  a  drained  weight  of  twenty-two  (22) 
ounces  of  hominy  was  entirely  reasonable  and  fair  to  expect  in  a 
commercial  pack. 

"2.  Captain  E.  L.  P.  Treuthardt,  Q.  M.  C.,  and  other  members 
of  the  Inspection  Branch,  Subsistence  Division,  O.  D.  P.,  conducted 
some  tests  in  April,  1919,  information  which  was  obtained  from  the 
records  of  the  Bureau  of  Chemistry,  and  statement  in  "  A  Complete 
Course  in  Canning,"  published  by  the  Baltimore  Trade,  all  lead  to 
this  conclusion. 

"  3.  It  should  be  noted  that  a  fill  of  twenty-two  (22)  ounces  is 
expected  in  a  commercial  pack  where  there  is  no  expectation  of  get- 
ting other  than  a  reasonaole  value.  If  standards  were  considered, 
which  would  require  compliance  with  the  decision  of  the  Department 
of  Agriculture  that  cans  should  be  as  full  of  food  as  possible,  it  is 
believed  that  hominy  packed  under  these  conditions  should  contain 
a  drained  weight  considerably  over  twenty-two  (22)  ounces." 

7.  In  estimating  the  cost  of  a  can  of  hominy,  it  was  found  that 
the  labor  and  cost  of  materials,  other  than  hominy  itself,  make  up  the 
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greater  part  of  the  cost.  The  Government  officials  estimated  the 
percentage  of  hominy  lacking  in  each  shipment  from  the  cans 
selected,  on  the  basis  of  22  ounces  required  for  each  can,  and  de- 
ducted that  percentage  from  the  total  invoice  price  of  each  ship- 
ment. On  June  19,  1919,  vouchers  were  sent  the  claimant  for  the 
balance  due  it  under  said  shipments  after  deducting  the  sums  thus 
estimated,  amounting  to  the  total  sum  of  $1,667.67,  and  on  the  same 
date  Maj.  Asa  Irwin,  zone  supply  officer,  St.  Loms,  Mo.,  wrote  the 
claimant  setting  forth  the  results  of  the  said  iavestigations  as  fol- 
lows: 

"1.  In  connection  with  vouchers  forwarded  you  this  date  stated 
in  the  sums  of  $2,402.37  and  $841.10,  being  payment  on  shipments 
of  hominy  lye,  No.  3  cans,  the  following  miormation  is  furnished 
concerning  deductions  made  because  of  slack  fill  of  cans  on  instruc- 
tions from  the  Director  of  Purchase,  Subsistence  Division,  Inspec- 
tion Branch,  Munitions  Bldg.,  Washington,  D.  C. : 

"Order  S-757,  Car  NYC-141584,  consigned  to  Zone  Sup- 
ply Officer,  Chicago,  Ills.    Examination  of  18  cans  gave  an 
average  drained  weight  of  20.19  oz.  or  a  shortage  of  8.2%^ 
"Order  S-758,  Car  LL&W-6559,  consigned  to  Zone  Supply 
Officer,  El  Paso.     Examination  of  18  cans  gave  an  aver- 
age drained  weight  of  19.53  oz.,  or  a  shortage  of  11.2%. 
"Order  S-756,  Car  Sou,  41508,  consigned  to  Zone  Supply 
Officer,  St  Louis,  Mo.     Examination  of  12  cans  gave  an 
average  drained  weight  of  20.46  oz.,  or  a  shortage  of  7%. 
"Order  S-760,  consigned  to  Zone  Supply  Officer,  Ft.  Sam 
Houston,  Texas,  Car  NYC  149358.    Examination  of  12  cans 
gave  an  average  drained  weight  of  18.89  oz.  or  a  shortage 
of  14.1%. 
"Order  S-759,  consigned  to  Zone  Supply  Officer,  New  Or- 
leans, La.,  Car  CC&ST  84691.     Examination  of  12  cans 
gave  an  average  drained  weight  of  19.06  oz.  or  a  shortage  of 
13.4%. 
"  Car  Sour,  269214.    Examination  of  18  cans  gave  an  average 

drained  weight  of  19.5  oz.  or  a  shortage  of  5.2%. 

"Car  LS&MS   144237.     Examination  of   14  cans  gave  an 

average  drained  weight  of  18.88  oz.  or  a  shortage  of  14.2%. 

"  2.  Deductions  were  made  from  the  invoice  price  on  each  car  in 

accordance  with  the  above  shortage  on  instructions  from  the  Director 

of  Purchase,  Washington,  D.  C* 

8.  In  a  letter  dated  July  25,  1919,  directed  to  the  Zone  supply  offi- 
cer, St.  Louis,  Mo.,  the  claimant  made  written  protest  against  the 
said  deductions,  amounting  to  $1,667.67,  on  the  ground  (1)  that  no 
standard  drained  weight  was  specified  in  the  purchase  orders,  (2) 
that  the  claimant  was  informed  by  the  National  Canners  Association 
that  no  standard  drained  weight  for  hominy  had  ever  been  estab- 
lished, (3)  that  it  had  not  been  informed  as  to  the  basis  on  which 
the  deductions  were  made,  (4)  that  its  shipment  to  St.  Louis  on 
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January  20, 1919,  and  to  Chicago  on  January  21, 1919,  were  inspected 
and  accepted  by  the  Government,  (5)  that  the  hominy  delivered  was 
equal  to  samples,  (6)  that  the  claimant's  tests  show  better  drained 
weight  than  the  Government  reports,  and  that  the  claimant's  fill  was 
equal  to  the  average  of  other  packers,  (7)  that  the  variation  in  the 
average  of  the  different  cars  reported  is  impossible,  (8)  that  the  de- 
ductions on  some  shipments  were  more  than  the  total  cost  of  the 
com  used  in  those  shipments.  The  said  protest  was  forwarded  to 
the  Claims  Board,  Director  of  Purchase  and  Storage,  Subsistence 
Division,  and  was  denied.  From  the  said  denial  the  claimant  ap- 
peals to  this  Board. 

9.  On  February  18, 1920,  a  telegram  was  sent  the  claimant  by  this 
Board  as  follows : 

"  Claim  will  be  determined  without  formal  hearing  unless  desired 
otherwise.    Wire." 

To  this  telegram  the  claimant  replied  on  February  18,  1920 : 

"  We  waive  formal  hearing  on  claim." 

10.  Upon  examination  it  appears  that  this  claim  is  made  under 
five  purchase  orders,  Q.  M.  C.  Form  108  B  as  follows : 


Purohaae-order  number. 

Date  of  order. 

Delivery 
specified. 

Amount 
called  for 
by  order. 

Deliveries. 

8756 

Nov.  22,1018 
...  ..do. . ..... 

Dec.,  1018 
. .  .do. .... 

01,020.00 
1,451.20 
1,020.00 
5,001.84 
5,760.00 

Completed. 
Do. 

8757 

8758 

....  .do. . ..... 

...do 

Do. 

8750 

.do 

Do. 

8760 

. ..do. .... 

Not  completed. 

D] 

BCISION. 

1.  From  the  above  it  appears  that  all  five  purchase  orders  come 
within  the  provisions  of  Compiled  Statutes,  section  6853B.  It  fol- 
lows therefore  that  said  purchase  orders  were  executed  in  the  manner 
prescribed  by  law  and  come  before  this  Board  under  General  Orders 
No.  103. 

2.  It  further  appears  that  all  deliveries  called  for  by  orders  Nos. 
S756,  S757,  S768,  and  S759  have  been  made.  The  contracts  have, 
therefore,  been  terminated  by  completion.  In  the  case  of  purchase 
order  No.  S760  it  appears  that  December,  1918,  was  specified  as  the 
date  for  delivery.    The  time  for  delivery  has  therefore  passed. 

The  "  power  of  the  Secretary  of  War  to  settle  formal  contracts  by 
agreement  with  the  contractor  rests  wholly  upon  the  existence  of  the 
contract  itself,  and  can  not  be  exercised  where  the  contract  has  been 
fully  executed  by  performance  hy  the  contractor  or  terminated  by 
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breach,  expiration  of  tivie  for  performance^  or  otherwise.  In  such 
cases  the  powers  and  functions  of  the  Secretary  of  War  to  amend 
the  contract  have  ceased,  and  the  claims  of  the  parties  are  merely 
for  payment  or  for  damages  for  some  breach  of  the  contract  and  can 
only  be  determined  in  the  Department  of  the  Treasury  (Section  368, 
U.  S.  Compiled  Statutes)  or  by  a  Court  having  jurisdiction."  (Notes 
on  Jurisdiction  of  the  Secretary  of  War,  page  6.) 

3.  For  the  reasons  above  set  out,  the  Board  of  Contract  Adjustment 
has  no  jurisdiction  over  this  claim. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


Mabch  26,  1920. 
Case  No.  1847. 

In  re  CLAIM.  OF  BLACXnTTOH  CO. 

1.  FAILURE  TO  INSIST  OH  COHTRACT. — Where  an  informal  agreement  is 
entered  into  between  a  mannfactnrer  and  the  Oowmment,  wherehy  in 
consideration  of  the  manufacture  for  the  Oovemment  of  wool  the  man- 
ufacturer had  on  hand  for  commercial  purposes,  that  the  manufacturer 
may  haye  an  allotment  of  the  same  grade  of  wool  and  another  more  ex- 
pensiye  grade  of  wool  to  replace  the  stock  used  in  fllling  the  Govern- 
ment contract,  and  thereafter  the  manufacturer  obtains  from  the 
OoYcrnment  the  more  ezpensive  wool,  there  is  no  obligation  on  the 
Oovemment  to  reimburse  the  manufacturer  for  any  loss  on  the  trans- 
action because  it  failed  to  obtain  from  the  Oovemment  wool  of  the 
kind  that  it  had  used  in  filling  the  Oovemment  contract. 

■U,  GLAHC  and  DEGISION.^Claim  for  |38,967.80  under  the  act  of  March  ft, 
1919,  for  loss  on  wool.    Held,  claimant  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  denying  the  claim  for  $32,957.20  on  a 
proxy  signed  contract  No.  2366--B,  dated  April  26,  1918. 

2.  On  April  26,  1918,  John  Waterhouse  (president)  and  Herman 
Waterhouse  (vice  president)^  representing  the  claimant  corporation, 
<5onferred  with  Messrs.  Brooks  Stevens,  Charles  Elliott,  and  Knese 
Brooks,  of  the  Quartermaster  General's  Office,  regarding  Government 
requirements  for  cloth.  Mr.  Herman  Waterhouse  testified  as  follows 
regarding  what  transpired  at  said  conference  and  the  testimony  of 
Mr.  John  Waterhouse  was  to  the  same  effect. 

"They  (referring  to  above-mentioned  Government  officers)  said 
the  Government  must  have  production  and  must  have  it  at  once. 
They  asked  us  what  qualities  of  yarn  and  what  qualities  of  wool 
we  had  in  stock,  and  my  brother  told  them  he  had  60,000  pounds  of 
this  warp  yam  which  was  the  correct  material  for  this  O.  D.  Suit- 
ing ♦  ♦  ♦  they  were  very  much  delighted  ♦  ♦  ♦  and  told  us 
they  would  expect  him  as  a  true  patriot  to  write  back  and  start  some 
of  these  goods  into  the  machine  at  once  and  use  his  yarn^  *  *  *. 
I  told  them  we  are  very  apt  to  get  into  trouble  with  our  civilian  trade 
if  we  do  this  because  this  merchandise  is  sold  and  due  for  delivery 
now.     I   said  '  Is  there   any   way   you   can   relieve   us   of  those 
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orders '?  ♦  ♦  ♦  They  said  no,  we  are  very  sorry  that  we  can  not 
give  you  a  letter  to  cancel  civilian  business  *  •  *.  So  then  we 
said  if  you  won't  cancel  this  stuff,  you  must  replace  it  because  that 
is  all  we  have,  and  the  Government  at  that  time  owned  and  controlled 
all  wools.  So  they  said  '  Very  well,  we  will  make  an  agreement  with 
you  to  furnish  the  wool  so  that  you  can  fill  your  civilian  business.' " 

3.  Immediately  upon  leaving  the  conference,  Mr.  John  Waterhouse 
wired  his  mill  to  commence  coloring  the  yarn  for  use  in  Government 
cloth. 

4.  About  May  1,  1918,  or  shortly  thereafter,  a  letter  was  received 
by  the  claimant  from  Col.  Hirsch,  Purchasing  and  Contracting 
Officer,  which  reads  in  part  as  follows : 

"  1.  Contract  is  awarded  you  for  furnishing  and  delivering  to  this 
Corps,  f .  o.  b.  cars  Blackinton,  Mass. — 

Approximately:  100,000  Yds.  O.  D.  Melton,  20  oz.     ♦     ♦     ♦ 

"  2.  It  is  understood  and  agreed  that  you  have  the  privilege  of  an 
allotment  of  clips  if  desired  by  you  and  that  you  also  have  the  privi- 
lege of  an  allotment  of  M's  and  46's  wool  when  available  to  replace 
stock  owned  by  mill  to  be  used  on  this  contract." 

Mr.  John  Waterhouse  testified  that  although  he  noted  the  fact  that 
the  allotment  called  for  wool  "  when  available,"  nevertheless  he  did 
not  make  any  protest  to  the  wording  of  the  allotment. 

5.  About  May  15,  1918,  Mr.  John  Waterhouse  instructed  Mr. 
(Charles  T.  Hoye,  of  the  Pocasset  Worsted  Co.,  to  apply  for  the 
44's-46's  wool  which  the  Government  had  agreed  to  allot  to  the 
claimant  and  to  make  same  up  into  yarn.  Claimant  did  not  call  Mr. 
Hoye  as  a  witness,  and  therefore  it  is  not  known  just  what  steps  were 
taken  by  him  to  procure  the  wool,  f  It  appears,  however,  that  Mr. 
Hoye  reported  to  Mr.  John  Waterhouse  that  the  wool  administrator 
could  not  give  him  any  44's-46's,  but  that  he  might  get  an  allotment 
of  56's.  It  further  appears  that  Mr.  John  Waterhouse  continually 
urged  Mr.  Hoye  to  make  renewed  efforts.  Whether  or  not  Mr.  Hoye 
did  so  is  not  disclosed  by  the  testimony,  but  it  appears  that  he  ad- 
vised Mr.  John  Waterhouse  as  follows : 

"  I  think  your  only  hope  to  get  any  yarn  will  be  to  take  this  Ameri- 
can Quarterblood." 

Mr.  Waterhouse  replied : 

"  It  is  going  to  cost  so  much  we  can  not  afford  to  take  it,  and  we 
had  better  wait." 

L  It  appears,  however,  from  claimant's  Exhibit  No.  1  that  on  June 
1,  1918,  the  claimant  entered  into  an  agreement  with  the  Pocusset 
Worsted  Co.  whereby  the  latter  agreed  to  furnished  60,000  pounds  of 
2-28&  Dom.  J  Bid.  Yarn,  provided  the  wool  should  be  allotted  by  the 
Government. 
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7.  On  June  7, 1918,  the  agreement  of  April  26, 1918  was  modified,  at 
claimant's  request,  to  include  56s.  See  letter,  June  7, 1918,  from  CoL 
Hirsch,  contracting  officer,  to  Blackinton  Co.,  which  reads  in  part  as- 
f  oUows : 

"  1.  Eeferring  to  your  Award  of  Contract  No.  £366-8,  dated  April 
26,  1916,  for  furnishing  and  delivering  20  oz.  O.  D.  Melton  to  this 
Corps,  vou  are  informed  that  in  accordance  with  your  request,  para- 
graph "2"  of  the  original  award  is  hereby  changed  to  read : 

" '  2.  It  is  understood  and  agreed  that  you  have  the  privilege  of  an 
allotment  of  clips  if  desired  by  you  and  that  you  also  have  the  privi- 
lege of  an  allotment  of  44's  and  56's  wool  when  available  to  replac  v 
stock  owned  by  mill  to  be  used  on. this  contract.' " 

8.  Shortly  thereafter,  contract  No.  2366-B  was  drawn  up  and 
signed.  The  letter  of  June  7,  1918  is  referred  to  and  specifically^ 
made  a  part  of  contra(  t  No.  2366-B.  The  contract  was  proxy  signed 
and  deliveries  under  it  were  completed  on  or  about  October  1,  1918. 

9.  On  August  10,  1918,  it  appears  from  claimant's  Exhibit  1,  that 
English  &  O'Brien  (Inc.),  and  the  Pocusset  Worsted  Co.  certified  to- 
the  Acting  Quartermaster  General  that  they  were  subcontractors  and 
were  under  agreement  to  make  up  yarn  for  claimants  under  contract 
No.  2366-B,  provided  the  Government  should  make  an  allotment  of" 
i  blood  tops. 

10.  The  wool  administrator  thereupon  made  an  allotment  of  56's. 

11.  The  claimant  states  that  the  signing  of  the  armistice  caused 
many  of  its  civilian  customers  to  cancel  their  contracts  and  further- 
more the  price  of  all  qualities  of  wool  and  yam  fell  off  badly.  Claim^ 
ant  found  itself  confronted  with  a  loss  which  it  estimates  at  $100,000, 
and  has  filed  this  claim  with  a  ^ew  to  getting  the  Government  to 
share  this  loss  to  the  extent  of  $32,957.20. 

12.  Claimant  takes  the  position  that  the  Government  was  obligated 
by  contract  No.  2866-B : 

1.  To  allot  to  the  claimant  wool  of  a  grade  suitable  to  replace  in 
kind  the  yarn  diverted  by  the  claimant  from  its  civilian  trade,  to- 
wit,  44s. 

2.  To  make  said  allotment  when  required  by  claimant  or  at  any 
rate  within  a  reasonable  period^  to  wit,  not  later  than  June  1, 1918. 

13.  Claimant  alleges  that  the  Government  has  failed  to  meet  the 
above  obligations  in  that : 

1.  It  did  not  supply  44s/46s  but  on  the  contrary  a  finer  grade  of 
wool  at  a  cost  of  approximately  50^  per  pound  more. 

2.  That  the  wool  was  not  supplied  when  demanded  by  claimant, 
to  wit,  prior  to  June  1, 1918. 

3.  That  even  if  the  contract  is  construed  to  obligate  the  Govern- 
ment to  allot  44s  "when  available"  instead  of  "when  required  by 
claimant "  still  the  Government  failed  to  meet  its  obligation  in  that 
the  Government  had  on  hand  at  all  times  great  quantities  of  44s 
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which  it  from  time  to  time  allotted  to  contractors  for  use  in  Govern- 
ment cloth,  but  which  it  refused  to  allot  to  claimant  because  it  knew 
that  it  was  to  be  used  for  civilian  trade. 

DECISION. 

1.  The  oral  agreement  of  April  26,  1918,  was  merged  into  the 
written  agreement  of  June  7.  In  that  instrument  the  obligations 
of  the  Government  are  set  out  as  follows: 

"It  is  understood  and  agreed  that  you  have  the  pHvilege  of  an 
allotment  of  clips,  if  desired  by  you,  and  that  you  also  have  the 
privilege  of  allotments  of  44s  an^  56s  wool  when  available  to  re- 
place stock  owned  by  mill  to  be  used  on  this  contract." 

The  claimant  had  the  right,  imder  the  above  agreement,  to  demand 
an  allotment  of  44s  commensurate  with  the  amount  of  yam  of  that 
quality  used  by  it  in  filling  contract  No.  2366~B. 

To  avail  itself  of  this  right  it  was  necessary  for  the  claimant  to 
make  j^roper  application  for  said  allotment. 

Upon  receipt  of  claimant's  application  it  was  the  (Tovernment's 
duty  to  make  said  allotment  "  when  available." 

2.  There  is  no  direct  evidence  of  any  application  for  44's  wool  ever 
having  been  made.  Mr.  John  Waterhouse  testified  that  Mr.  Hoye  of 
the  Pocasset  Worsted  Co.  reported  that  the  wool  administrator  could 
not  give  him  any  44's,  and  stated  that  in  his  (Mr.  Hoye's)  opinion 
claimant's  only  hope  to  get  any  yarn  was  to  take  American  Quai-ter- 
blood  (i.  e.  56's). 

Mr.  Hoye's  suggestion  that  56's  be  accepted  in  place  of  44's  appar- 
ently met  with  claimant's  approval,  for  a  contract  was  made  (see 
claimant's  Exhibit  No.  1  dated  June  1,  1918)  with  the  Pocasset 
Worsted  Co.  calling  for  2-28  Dom.  J  Bid.  Yarn. 

Government  contract  No.  2366-B  calls  for  44's  and  56's  wool.  The 
wool  administrator  had  no  objection  to  making  the  entire  allotment 
in  56's  and  accordingly  when  he  received  claimant's  application  for 
56's  (signed  June  1,  1918)  together  with  subcontractor's  indorse- 
ment (signed  August  10,  1918)  he  immediately  sent  the  allotment 
requested. 

It  is  unnecessary  to  determine  whether  or  not  44's  were  actually 
^^  available,"  for  the  claimant  saw  fit  to  take  a  substitute  yam  in  lieu 
thereof  and  thereby  relieved  the  Government  of  all  obligation  to 
allot  44's. 

The  decision  of  the  Claims  Board,  Office  of  Director  of  Purchase, 
denying  relief,  is  sustained. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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March  26,  ll)2<). 
Case  No.  2138. 

Jn  re  CLAIM  07  THE  PITTSBITBGH  MODEL  ENGINE  CO. 

1.  TERMINATION  UNDER  TERMINATION  CLAITSE. — Where  the  claimant  un* 
der  a  contract  to  mannfaeture  a  quantity  of  airplane  engine  cylinders 
deliyers  to  the  Ooyemment  a  portion  of  such  oylinderi  after  the  time 
limit  for  deliveries  under  the  contract  had  expired,  the  Ooyemment  ia 
accepting  such  deliyeries  elected  to  avail  itself  of  a  provision  of  such 
contract  permitting  it  to  take  over  from  the  claimant  the  items  com- 
pleted or  in  process  of  manufacture  and  pay  therefor  in  the  manner  pre- 
scribed by  such  contract. 

8.  CLAIM  AND  DECISION. — This  claim  for  |26,368.18  is  an  appeal  from  the 
Claims  Board,  Air  Service,  disallowing  the  same  and  is  presented  upon 
the  theory  that  the  United  States  Government  is  obligated  to  reim- 
burse the  claimant  for  loss  sustained  in  the  suspension  of  a  formal  con- 
tract.   Held,  the  clpjLmant  is  entitled  to  the  relief  sought. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

1.  This  is  an  ai:)peal  to  this  Board  from  the  decision  of  the  Claims 
Board,  Air  Service,  disallowing  the  claim  of  the  Pittsburgh  Model 
Engine  Co.,  of  Pittsburgh,  Pa.,  for  the  sum  of  $26,362.12  for  ex- 
penditures incurred  in  performing  a  contract  for  4,000  airplane 
cylinders.  On  October  3,  1919,  the  Pittsburgh  Model  Engine  Co. 
was  notified  by  the  chairman  of  the  Claims  Board,  Air  Service,  that 
its  claim  had  been  disallowed.  On  October  4,  1919,  the  Pittsburgh 
Model  Engine  Co.  served  written  notice  on  this  Board  of  its  desire 
to  appeal  from  the  decision  of  the  Claims  Board,  Air  Service,  and 
on  October  10,  1919,  papers  in  the  claim  of  the  Pittsburgh  Model 
Engine  Co.  were  forwarded  to  the  recorder  of  this  Board  and  the 
same  were  duly  filed.  The  case  came  up  for  hearing  February  9, 
1920. 

2.  On  September  13,  1918,  the  claimant  was  awarded  contract  No. 
4837  for  4,000  airplane  engine  cylinders.  Contract  called  for  de- 
liveries to  begin  within  three  weeks  of  50  cylinders  per  day,  or  300 
per  week,  75  per  day  after  the  first  week  and  within  30  days  100  per 
day.    This  contract  contained  the  following  clause : 

"Art.  V,  In  the  event  of  the  failure  of  said  contractor  to  perform 
the  stipulations  of  this  contract  within  the  time  and  in  the  manner 
specified  herein,  the  Government  may  elect  one  of  the  following 
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courses:  (a)  May  rescind  the  contract;  (6)  may  supply  the  deficiency 
by  purchase  in  the  open  market  or  otherwise,  charging  the  said  con- 
tractor with  any  loss  occasioned  by  a  difference  between  such  pur- 
chase price  and  the  original  contract  price;  (c)  may  take  over  irom 
the  contractor  any  or  all  items  completed  or  in  process  of  manufac- 
ture, payment  for  which  shall  be  the  difference  between  the  contract 
price  and  the  cost  to  the  Government  of  haying  the  articles  or  equip- 
ment completed ;  (d)  or  may  permit  the  said  contractor  to  complete 
delivery  within  a  reasonable  time  after  the  date  or  dates  specified 
herein,  and  in  this  event  liquidated  damages  shall  be  deducted  as  and 
if  provided  in  the  attached  order." 

3.  On  the  30th  day  of  October  the  contract  dated  September  30, 
1918,  was  delivered  to  the  claimant,  duly  signed  and  approved. 
Claimant  in  the  meantime  had  gone  ahead  on  the  contract  and  in 
order  to  make  prompt  deliveries  was  working  its  force  overtime  and 
Sundays.  The  claimant  kept  up  this  overtime  and  Sunday  work 
until  on  the  13th  day  of  November,  1918,  the  claimant  received  official 
orders  from  the  Government  to  cease  all  overtime  and  Sunday  work, 
the  effect  of  which  cut  claimant's  production  down  approximately 
50  per  cent.  Claimant  protested  against  this  order,  claiming  that 
it  had  relied  upon  overtime  and  Sunday  work  to  make  its  deliveries 
on  time  and  that  this  would  prevent  it  from  making  its  deliveries 
as  called  for  in  the  contract.  The  order,  however,  was  not  changed 
and  the  claimant  ceased  all  overtime  and  Sunday  work. 

On  December  12, 1918,  Lieut.  Francis  Dean  Schnacke,  contracting 
officer  for  the  Bureau  of  Aircraft  Production,  notified  the  claimant 
by  telegram  as  follows : 

"  Stop  production  Order  seven-three-naught- four-nine-five  cover- 
ing cylinders  Stop  Incur  no  further  expense  thereon  Stop.  Acknowl- 
edge receipt." 

4.  On  December  13,  1918,  Lieut.  Schnacke  followed  said  telegram 
with  a  letter,  as  follows : 

"  1.  Reference  is  made  to  our  telegram  sent  you  under  date  of 
December  13,  1918,  directing  that  you  stop  production  on  Order 
730495  covered  by  Contract  ^37  and  calling  for  4,000  cylinders. 

"2.  Telegram  above  referred  to  was  sent  to  you  because  of  the 
fact  that  you  had  failed  to  make  deliveries  in  accordance  with  and 
within  the  time  specified  in  the  contracting  order.  The  Govern- 
ment will,  therefore,  not  accept  or  pay  for  any  cylinders  manufac- 
tured for  delivery  under  this  contract  after  receipt  of  said  notice. 

"  3.  The  Government  reserves  to  it  all  its  rights  by  reason  of  your 
breach  of  this  contract." 

5.  The  claimant  promptly  complied  with  the  instructions  to  cease 
work  and  stopped  all  production  under  the  contract,  as  directed  by 
said  telegram  and  letter.     It  had  on  hand  at  this  time  1,311  com- 
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pleted  cylinders  and  2,389  cylinders  in  various  processes  of  comple- 
tion. These  1,311  completed  cylinders  were  accepted  by  the  Govern- 
ment and  paid  for  at  the  contract  price  on  or  about  April  7, 1919. 

6.  At  the  hearing  of  this  claim  the  claimant  presented  a  motion, 
which  was  granted,  asking  leave  to  make  the  following  fire  insurance 
companies  parties  to  the  proceeding: 

Aetna.  London   and  Lancashire.  Queen. 

Agricultural.  Mechanics  &  Traders.  Royal  Exchanga 

American  C^traL  National.  Royal. 

Atlas.  New  Hampshire.  St.  Paul. 

Boston.  Norili  British  and  Mer-  Scottish  Union  and  Na- 

Camden.  cantile.  tional. 

Commercial  Union.  Northern  Assurance.  Security. 

Fire  Association.  Norwich  Union.  Standard. 

Fireman's  Fund.  Orient.  Sun. 

Great  American.  Palatine.  Westchester. 

Glens  Falls.  Pennsylvania.  Western  Assurance. 

Insurance    Company    of    Phoenix,  Hartford. 

North  America.  Phoenix,  London. 
Liverpool     and     London    Providence,   Washington. 

and  Globe. 

alleging  that  subsequent  to  the  filing  of  this  claim  the  cylinders  in 
process  were  destroyed  by  fire;  that  payments  have  been  made  by 
the  fire  insurance  companies  in  the  sum  of  $22,709.49,  and  praying 
that  the  said  insurance  companies  be  subrogated  to  the  extent  of  said 
amount  to  the  rights  of  the  claimant,  the  Pittsburgh  Model  Engine 
Co. 

DECISION. 

It  is  evident  from  the  correspondence  quoted  and  the  action  of  the 
Government  in  accepting  the  completed  cylinders  as  found  above 
that  the  Government  elected  to  avail  itself  of  alternative  (c)  under 
Article  V  of  the  Contract,  viz,  to  take  over  from  the  contractor  the 
items  completed  or  in  process  of  manufacture,  paying  therefor  in  the 
manner  therein  prescribed. 

DISPOSITION. 

This  claim,  therefore,  is  remitted  to  Claims  Board,  Air  Service, 
for  action  in  accordance  with  this  decision  and  the  Supply  Circulars 
applicable  thereto.  The  sum  which  claimant  is  entitled  to  receive 
having  been  ascertained,  payment  therefor  should  be  divided  among 
the  fire  insurance  companies  enumerated  in  finding  6  above,  as  their 
respective  interests  may  appear,  to  the  extent  of  $22,709.49,  and  the 
excess  over  that  sum,  if  any,  paid  to  the  claimant. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


March  26,  1920. 
Case  No.  2254. 

In  re  CLAIM.  07  DHL  A  C0LLIH8  GO. 

1.  IHCBEA8ED  FACILITIES — COST. — Where  it  was  provided  in  a  purchase 
order  that  the  Goyernment  would  advance  claimant  a  certain  sum  for 
increased  facilities^  and  claimant  expended  a  sum  largrely  in  excess  of 
that  stipulated,  settlement  must  be  made  on  the  basis  of  the  sum  stated 
in  the  order. 

S.  PERXAHEHT  STBVCTtTBES. — ^Where  the  facilities  contemplated  at  the 
time  the  agreement  was  entered  into,  the  cost  of  which  was  in- 
cluded in  the  estimated  price,  were  of  a  light  temporary  nature;  but 
heavy  permanent  structures  were  erected  at  an  increased  price,  this 
excess  cost  can  not  be  allowed  because  not  contemplated  nor  estimated 
at  the  time  the  contract  was  made,  and  not  necessary  for  the  perform^ 
ance  of  the  contract. 

3.  CONSTBVOTIOH   07   CONTBACT— APPBOVAL  BY  THE   GOVEBNMEHT.— 

The  purchase  order  required  the  claimant  *'to  prepare  and  submit  to 
the  United  States  a  program  for  the  increase  of  your  facilities  herein- 
before ordered  and  obtain  the  approval  of  the  TTnited  States  thereto 
before  proceeding  with  the  same,"  but  claimant  failed  to  comply  there- 
with and  because  of  such  failure  no  obligation  can  be  imputed  to  the 
Oovemment  to  pay  expenses  incurred  in  excess  of  the  amount  stated 
in  the  purchase  order. 

4.  CLAnc  AHD  DECI8I0H.— Claim  under  the  act  of  March  S,  1919,  for  |60,- 

006.60  for  additional  facilities.  Held,  claimant  not  entitled  to  recover 
for  facilities,  but  entitled  to  other  relief  under  the  agreement,  in  ac- 
cordance with  the  rules  laid  down  in  the  supply  circulars  of  the  War 
Department. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

This  is  an  appeal  under  paragi*aph  7  of  Supply  Circular  No.  17  of 
1919,  from  a  decision  of  the  Claims  Board,  Chemical  Warfare  Serv- 
ice. The  controversy  arises  under  War  Order  P-5498-1698  TW, 
which  provided  for  the  delivery  to  the  United  States  of  chlorine  and 
the  provision  by  the  contractor  of  additional  facilities  to  supply  it. 
The  contractor  expended  for  such  additional  facilities  some  $105,000 
in  excess  of  the  amount  estimated  to  be  necessary  at  the  time  of  the 
procurement  order,  and  now  asks  compensation  for  such  increased 
costs. 
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FINDINGS  OF  FACT. 

On  April  27,  1918,  a  purchase  order  issued  under  said  war  order 
to  the  claimant,  of  which  the  pertinent  portions  f 6lIow : 

"  Gentlemen : 

"  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to,  and  do 
hereby,  give  you  an  order  for  liquid  chlorine  and  caustic  soda. 

"  3.  It  is  understood  that  your  facilities  are  inadequate  for  the 
performance  of  this  order  and  that  you  will  increase  your  present 

Slant  at  Philadelphia,  Pennsylvania,  consisting  of  sixty-four  Allen 
loore  electrolytic  cells,  by  the  addition  of  one  hundred  and  ninety- 
two  cells,  making  a  total  eq[uipment  of  two  hundred  and  fifty-six  cells 
with  the  necessary  liquifying  and  fusing  apparatus  and  accessories, 
with  buildings  necessary  to  house  said  equipment  and  install  a  turbo- 
generator with  condenser,  switch  board,  and  electric  cables  necessary 
to  supply  the  electrolytic  cells  with  current,  at  a  total  estimated  cost 
of  $328,059.00.  You  are  to  prepare  and  submit  to  the  United  States 
a  program  for  the  increase  of  your  facilities  hereinbefore  ordered 
and  obtain  the  approval  of  the  tTnited  States  thereto  before  proceed- 
ing with  the  same. 

"  4.  In  order  to  enable  you  to  increase  your  facilities  an  advance 
will  be  recommended  by  tne  Ordnance  Department  for  you  through 
the  War  Credits  Board  of  the  United  States,  in  the  sum  of 
$250,000.00,  with  interest  as  fixed  by  said  Board,  of  which  sum 
$150,000.00  shall  be  amortised  by  the  United  States  by  means  of  an 
addition  to  the  price  of  liquid  chlorine  as  hereinafter  provided.  It 
is  understood  and  agreed  that  you  will  retain  title  to  all  the  increased 
facilities  herein  provided  for. 

"  5.  You  will  proceed  to  complete  such  increased  facilities  at  the 

earliest  possible  moment.     *     *     * 
ug      ♦     ♦     ♦ 

"  7.  You  will  be  paid  for  said  liquid  chlorine,  promptly  upon  de- 
livery, a  flat  rate  of  5^  per  pound,  with  an  additional  allowance 
thereto  of  2^  per  pound,  said  additional  allowance  to  be  credited 
against  the  sum  of  $150,000.00  of  the  $250,000.00  sum  to  be  advanced 
to  you  as  aforesaid,  and  shall  continue  until  said  sum  of  $150,000.00 
shall  have  been  completely  amortised.  $100,000.00,  the  balance  of 
said  advance,  plus  accrued  interest,  shall  be  repaid  to  the  United 
States  as  follows:  After  the  complete  amortization  of  said 
$150,000.00,  you  will  receive  a  flat  rate  of  4^  per  pound  for  liquid 
chlorine,  of  which  2^  per  pound  shall  be  paia  back  to  the  United 
States  and  credited  against  the  $100,000.00  balance  plus  accrued  in- 
terest, until  the  same  shall  have  been  completely  repaid.     ♦     ♦    ♦ 

«8    ♦     ♦     ♦ 

"  9.  This  order  shall  nm  for  two  vears  from  the  date  of  the  first 
delivery,  but  it,  as  well  as  any  contract  executed  by  the  United 
States  hereunder,  and  all  obligations  by  the  United  States  to  accept 
and  pay  for  liquid  chlorine  may  be  terminated  by  written  notice  to 
you  at  any  time,  signed  by  the  Chief  of  Ordnance,  whenever  in  his 
opinion,  such  termination  is  desirable  in  view  of  the  possible  termina- 
tion of  the  war,  or  by  reason  of  changes  in  methods  of  warfare. 
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"  10.  In  the  event  of  the  termination  of  this  order  as  provided 
above,  it  is  understood  that  you  will  repay  to  the  United  States  in 
cash,  at  the  rate  of  $4,000.00  per  month,  so  much  of  the  balance  of 
the  total  sum  to  be 'advanced  to  you  hereunder,  plus  accrued  interest, 
as  remains  over  and  above  the  sum  of  $150,000.00  to  be  amortised  by 
the  United  States  as  aforesaid,  and  as  then  remains  owing  and  unpaid 
by  you;  such  rate  of  repayment  to  continue  until  your  indebted- 
ness to  the  United  States  hereunder  shall  have  been  completely 
liquidated. 
11.  ♦    ♦    ♦ 

"  12.  In  the  event  of  the  termination  of  this  order  as  provided 
above,  prior  to  the  complete  amortization  of  the  sum  of  $150,000.00 
of  the  ^50,000.00  sum  to  be  advanced  to  you  as  aforesaid,  the  IJnited 
States  will  immediately  cancel  any  balance  of  said  $150,000.00,  yet 
remaining  unpaid. 

•*  13.  It  is  undei'stood  that  the  terms  and  conditions  of  this  order 
will  be  ex})resse(l  in  a  formal  contract  to  be  entered  into  by  the 
United  States  with  you  as  soon  as  the  same  can  l^e  prepared  ana  for- 
warded to  you  for  execution. 

"  Respectfully, 

"Samuel  McRoherts, 
''Colonel^   Ord,  Dep.^  N.  A, 
"  By  Chas.  N.  Blac  k, 
"  TAeut.  Col,  Ord.  Dep,,  .V.  .4.*' 

On  or  about  the  same  date  above  order  was  accepted  by  the  claim- 
ant company  on  condition  that  the  advance  to  be  recommended  by 
the  Ordnance  Department  thereunder  should  be  actually  made. 

Pursuant  to  paragraph  13  of  the  procurement  order,  a  contract 
embodying  its  terms  and  dated  April  17, 1918,  was  executed  by  Lieut. 
Col.  Robert  P.  Lamont,  Ordnance  Department,  on  or  about  Novem- 
ber 16,  1918,  which  contract,  however,  was  not  executed  by  the  con- 
tractor. 

On  May  6,  1918,  a  supplemental  agreement  was  executed  between 
the  United  States  and  the  claimant  of  which  the  pertinent  portions 
follow : 

"Articlk  I.  This  agreement  is  supplemental  to  a  contract  between 
the  parties  hereto,  and  now  evidenced  by  procurement  order  dated 
April  3,  1918,  numl)ered  War-Ord-P  5498-1698  TW,  and  acceptance 
or  the  contractor.    ♦    *    * 

"Article  II.  In  the  interest  of  both  parties  hereto  and  in  order 
to  expedite  the  delivery  of  the  said  supplies,  the  Government  shall 
advance  to  the  contractor  under  the  principal  agreement  an  amount 
not  exceeding  the  sum  of  $250,000,  on  the  terms  and  security  herein- 
after mentioned,  and  shall  make  payment  by  check  directly  to  the 
contractor  on  August  1,  1918. 

"Article  III.  The  contractor  shall  repay  to  the  Government  the 
amount  of  said  advance  with  interest  on  the  outstanding  balances  of 
said  advance  at  such  rate  as  the  War  Credits  Board  may  from  month 
to  month  determine. 
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"The  contractor  authorizes  the  Government,  acting  through  its 
proper  disbursing  officer,  to  deduct  from  the  gross  face  amount  of 
each  voucher  hereafter  presented  by  the  contractor  under  the  prin- 
cipal agreement,  2^  for  each  pound  of  liquid  chlorine,  until  the  first 
$150,000.00  of  the  principal  of  this  advance  shall  have  been  repaid, 
and  thereafter  3^  for  each  pound  of  liquid  chlorine,  and  to  apply 
such  deductions  first  to  the  repayment  of  the  principal  of  this  ad- 
vance in  full,  and  thereafter  to  the  payment  of  interest  accrued  on 
the  outstanding  balances,  as  aforesaid!^    ♦     ♦     ♦ 

"Article  I V .  The  principal  agreement  is  hereby  amended  by 
amending  paragraph  12  of  the  procurement  order,  hereinbefore  re- 
ferred to,  to  read  as  follows : 

" '  If  this  order  is  terminated  by  the  United  States  prior  to  the  com.- 
plete  amortization  of  the  said  sum  of  $150,000.00  there  shall  immedi- 
ately be  due  to  you  from  the  United  States,  as  liquidated  damages, 
a  sum  equal  to  the  unamortized  balance  of  the  said  sum  of  $150,000.00, 
which  sum  shall  be  applied  forthwith  toward  the  repayment  of  any 
advance  payments  which  may  have  been  authorized  by  the  War 
Credits  Board,  as  provided  in  paragraph  4.' " 

"Article  y.     ♦     ♦     ♦ 

"Article  VI.     ♦     ♦     ♦ 

"Article  VII.  The  contractor  shall  use  the  money  advanced  under 
this  agreement  solely  for  building  and  machinery,  to  expand  its  pres- 
ent plant,  required  in  the  direct  performance  of  the  principal  agree- 
ment, unless  authorized  in  writing  by  the  AVar  Credits  Board. 

"Article  VIII.     *     *     t 

"Article  IX.     ♦     ♦     ♦ 

"Article  X.     *     *     * 

"  A-RTIPLP  ^vl        'I'       'I'       'I' 

"  For  the  Dill  &  Collins  Company : 

"GRELijirr  Collins, 

President. 
*"  For  the  United  States  of  America : 

"Samuel  McRoberts, 
Colonel  Ordnance^  N.  A, 
"  By  James  C.  Dicket, 

Lieut  Ordnance^  B.  C" 

It  appears  that  the  $250,000  to  be  advanced  was  advanced  to  the 
claimant  on  or  about  August  1,  1918. 

It  further  appears  that  the  claimant  began  construction  of  its 
facilities  on  or  about  April  3,  1918,  and  that  the  facilities  were  prac- 
tically completed  at  the  time  of  the  signing  of  the  armistice.  No 
chlorine,  however,  was  delivered.  On  or  about  November  16.  1918, 
the  usual  suspension  request  issued,  and  at  the  invitation  of  the 
Claims  Board,  Chemical  Warfare  Service,  the  contractor  submitted 
a  statement  of  claim  under  which  it  represented  that  it  was  the  in- 
tention of  the  parties  that  the  United  States  should  bear  46  per 
cent  of  the  cost  of  the  facilities  beneficial  to  the  United  States  to  be 
provided;  that  by  reason  of  increased  cost  of  labor  and  materials 
and  changes  in  specifications  and  additions  required  by  the  Ordnance 
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Department  and  the  War  Credits  Board,  or  made  necessary  by  the 
building  laws  of  Pennsylvania,  the  expenses  have  overrun  the  origi- 
nal estimate  of  $108,790.36.  It  is  urged  that  the  United  States  bear 
46  per  cent  of  these  items  of  this  increase  which  .were  in  the  main 
beneficial  to  the  United  States. 

At  the  hearing  it  further  appeared: 

The  contractor  has  never  complied  with  the  direction  (procure- 
ment order  par.  3)  that  it  was  to  prepare  and  submit  to  the  United 
States  a  program  for  the  increase  of  its  facilities  and  obtain  the 
approval  of  the  United  States  thereto  before  proceeding  with  the 
same.  It  was  requested  to  do  so  by  Col.  Walker,  commanding  officer 
Edgewood  Arsenal,  on  April  29,  as  appears  by  his  letter  of  that  date 
(Record  p.  25).  He  states  ''  that  it  was  the  understanding  that  this 
responsibility  (of  approval)  rested  with  me."  On  May  27,  1918, 
the  drawings  and  specifications  were  forwarded  to  Col.  Walker  (Rec- 
ord p.  45).  It  does  not  appear  that  any  estimate  of  costs  was  sub- 
mitted. Drawings  and  specifications  were  submitted  with  a  view 
to  securing  Col.  Walker's  approval  of  their  technical  correctness  and 
apparently  not  his  approval  of  contemplated  costs. 

It  appears  that  the  original  estimate  on  which  the  cost  estimate 
by  the  claimant  of  $328,059  was  based,  provided  for  temporary 
buildings.  The  authorities  of  Philadelphia  refused  to  permit  the 
construction  of  temporary  buildings,  and  accordingly  permanent 
buildings  were  provided  at  an  increased  cost.  Although  the  claim- 
ant's president  saw  Col.  AValker  frequently  after  he  knew  of  this 
necessity  for  increased  costs  (about  $25,000)  he  made  no  attempt  to 
secure  Col.  Walker's  approval  thereof,  or  the  approval  of  any  officer 
of  the  United  States.  (Record  pp.  56,  57.)  It  was  also  necessary 
to  purchase  heavier  steel  than  was  contemplated  because  light  steel 
was  not  obtainable  and  it  was  determined  by  the  claimant  to  pro- 
vide additions  to  the  plant  not  contemplated  at  the  time  this  agree- 
ment was  made.  The  claimant  proceeded  at  all  times  and  in  all 
respects  without  reference  to  any  approval  of  costs  by  the  United 
States. 

Col.  Black  testified  at  the  hearing  that  he  would  have  consented 
to  amortise  a  larger  portion  of  the  contemplated  additions  if  the 
claimant  could  have  assured  him  that  a  larger  portion  would  not 
have  been  useful  to  it.  This  is  undei-stood  to  mean  that  seven  cents 
and  four  cents  would  have  been  paid  for  chlorine  delivered  to  such 
an  extent  as  to  provide  amortization  or  compensation  for  such  part 
of  the  additions  not  useful  to  the  contractor.  It  does  not  appear 
certain  that  the  sum  agreed  to  be  paid  as  liquidated  damages  in 
case  of  termination  by  the  United  States  would  have  been  increased 
in  such  case.    It  appeared  that  Col.  Black  believed  that  two  cents 
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per  pound  on  the  first  7,500,000  pounds  delivered  would  have  re- 
imbursed the  contractor  to  the  extent  of  $150,000  which  was  be- 
lieved to  be  that  part  of  the  additions  contemplated  which  would 
not  be  useful  to  the  contractor  when  the  contract  was  terminated. 
It  is  probable  that  the  sum  of  $150,000  as  liquidated  damages  in 
case  of  termination  before  any  chlorine  was  paid  for  at  7  cents  was 
arrived  at  because  that  sum  was  expected  to  be  the  cost  of  con- 
templated additions  not  useful  to  the  contractor. 

There  was  no  evidence  that  the  procurement  order  did  not  truly 
express  the  intentions  of  the  parties. 

It  does  not  appear  that  any  officer  of  the  United  States  was  made 
acquainted  with  the  fact  that  the  cost  of  facilities  was  being  in- 
creased prior  to  the  suspension  of  the  agreement. 

nECISION. 

The  parties  themselves  have  determined  by  their  written  engage- 
ments what  their  rights  and  obligations  were  to  be  in  case  the 
ITnited  States  desired  to  terminate  the  agreement.  This  engage- 
ment has  not  been  modified  by  any  subsequent  agreement.  There 
is  no  evidence  that  the  procurement  order  and  the  supplementary 
agreement  do  not  express  the  intention  of  the  parties.  There  is 
therefore  no  basis  for  reformation. 

Although  the  claimant  was  aware  of  the  increased  cost  at  least  as 
to  the  character  of  the  buildings  during  the  period  of  its  conferences 
with  Col.  AValker,  the  matter  was  never  brought  to  his  attention. 
The  conduct  of  the  claimant  in  this  particular  tends  to  raise  the 
inference  that  this  increased  expense  added  to  the  value  to  it  of  that 
portion  of  the  additions  useful  to  it  and  for  this  reason  made  no 
effort  to  secure  additional  amortization  or  a  modification  of  the 
termination  clause. 

It  follows  that  termination  order  should  issue  and  that  settle- 
ment should  be  made  on  terms  not  less  favorable  to  the  United  States 
than  those  embodied  in  the  termination  clause  set  out  in  the  supple- 
mental agreement. 

DISPOSmON. 

Certificate  C  will  be  executed  with  document  annexed  (the  pro- 
curement order  and  supplemental  agreement),  and  the  papers  here- 
in with  a  copy  of  this  decision  transmitted  to  the  Claims  Board, 
Chemical  Warfare  Service,  for  further  proceedings  pursuant  to 
Supply  Circular  No.  17. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


Mabch  26,  1920. 
Case  No.  2398. 

In  re  CLAIM  07  OSTBY  A  BAKTOV  CO. 

1.  B&BACH  OF  COHTKACT. — Wliere  olaimant  after  proposing  a  oanoellatiOK 
of  the  nnperformed  part  of  its  contract,  and  while  the  proposed  can- 
cellation was  being  considered  by  a  Board  of  Beyiew,  sold  its  plants 
claimant  pnt  it  ont  of  its  power  to  perform  and  is  not  entitled  to  reim-^ 
bnrsement  for  any  damage  alleged  to  have  been  suffered  through  termi- 
nation of  the  contract. 

51.  CLAIX  AHB  BECISION. — Claim  for  $14,841.  Id  presented  under  General 
Order  103,  based  upon  a  formally  executed  contract  relatiye  to  surgical 
instruments.    Held,  claimant  is  not  entitled  to  reooyer. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDIKOS  OF  FAcrr. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Direc- 
tor of  Purchase,  on  a  claim  for  $14,241.12  upon  a  formally  executed 
contract  known  as  Cancellation  Agreement  No.  C-S.  G.  O.  6380^ 
G.  P.  O.  667. 

2.  On  January  15,  1919,  the  cancellation  agreement  above  referred 
to  was  drawn  up  for  the  purpose  of  closing  out  formally  executed 
contract  No.  667  dated  July  9,  1918. 

3.  The  contract  of  January  15,  1919,  provided  that  unfilled  orders 
in  the  amount  of  $132,826.25  called  for  by  contract  of  July  9,  1918, 
should  be  canceled  in  consideration  of  a  payment  by  the  Govern- 
ment of  the  sum  of  $28,266.51.  That  the  remainder  of  the  articles 
called  for  by  the  contract  of  July  9,  1918,  aggregating  $128,893.78 
should  be  manufactured  and  accepted  by  the  Government  at  contract 
prices. 

4.  The  contract  of  January  15, 1919,  fails  to  specify  delivery  dates. 

5.  In  letter  of  August  6,  1919,  the  Medical  and  Hospital  Supply 
Division  wrote  the  claimant  in  part  as  follows: 

"Subject :  G.  P.  O.  contact  No.  667,  S.  G.  O.  6380. 

"  1.  According  to  information  received  by  this  office  the  supplies 
listed  herein  have  not  been  furnished  by  your  firm  on  the  above- 
mentioned  contract,  dated  July  9,  1918.  Your  firm  has  failed  to 
make  deliveries  within  a  reasonable  time  after  being  notified  that 
the  GovetTiment  would  accept  the  same ;  therefore,  unless  good  and 
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sufficient  reasons  are  furnished  the  United  States  will  not  accept 
any  further  deliveries,  and  an  agreement  will  be  drawn  covering  the 
cancellation  of  the  articles  without  loss  to  the  United  States.*' 

6.  It  appears  that  a  letter  dated  August  8, 1919,  explaining  claim- 
ant's reason  for  delay  was  received,  and  on  September  9,  1919,  the 
Medical  and  Hospital  Supply  Division  wrote  the  claimant  as  fol- 
lows: 

"  Subject :  G.  P.  O.  contract  No.  667,  S.  G.  O.  6380. 

"  1.  Referring  to  your  letter  of  August  8th,  relative  to  deliveries 
of  supplies  on  contracts  G.  P.  O.  667  and  G.  P.  O.  11.  The  supplies 
which  your  firm  has  not  delivered  are  not  required  by  the  jyiedical 
Department,  but  as  you  claim  these  articles  can  not  be  canceled  with- 
out a  serious  loss,  tney  will  be  accepted  provided  delivery  is  made 
promptly.  It  is  not  possible  for  this  office  to  allow  delivery  schedules 
to  be  extended  over  a  longer  period  than  that  specified  in  the  original 
contract,  and  if  that  schedule  can  not  be  maintained,  a  cancellation 
agreement  will  be  prepared." 

7.  At  the  time  this  letter  was  received,  the  claimant  had  delivered 
approximately  $48,000  worth  of  surgical  instruments,  thus  leaving 
approximately  $80,000  worth  undelivered.  Claimants  were  not  in  a 
position  to  make  immediate  deliveries,  and  accordingly  on  Septem- 
ber 26,  1919,  a  conference  was  arranged  at  which  there  was  present 
Mr.  Erling  C.  Ostby  and  Mr.  Victor  H.  King  representing  the  claim- 
ant, and  Capt.  Oliver  Cound  representing  the  Government.  The 
question  of  deliveries  was  gone  into  very  thoroughly,  and  considera- 
tion was  also  given  to  the  advisability  of  cancelling  the  deliveries. 
With  a  view  to  expediting  the  matter,  the  claimants  then  and  there 
drew  up  a  proposal  which  reads  as  follows : 

"  This  firm  had  two  contracts  with  the  Medical  Department,  U.  S. 
Army,  Nos.  11  and  667,  dated  March  11th  and  July  9th,  1918,  re- 
spectively, covering  surgical  instruments  amounting  to  $306,700.00. 
After  the  signing  of  the  armistice,  $285,003.00  worth  of  instruments 
remained  undelivered  on  these  contracts,  and  it  was  found  that  the 
expenditures  and  losses  amounting  to  $54,879.53  had  been  incurred 
for  special  facilities.  Agreements  were  entered  into  between  this 
firm  and  the  Government  whereby  it  was  mutuallv  agreed  that  the 
Government  would  reimburse  us  to  the  extent  or  $29,674.00,  on  a 
basis  of  cancellation  of  $143,307.10  worth  of  material  on  both  con- 
tracts and  the  balance  of  the  loss,  $25,205.53  was  to  be  absorbed  by 
our  firm  by  completing  the  articles  which  were  not  canceled. 

"This  firm  is  willing  to  cancel  instruments  amounting  to 
$80,025.50,  which  is  fifty-six  and  five-tenths  per  cent  of  the  amount 
of  articles  not  delivered,  canceled,  provided  the  Government  will 
pay  to  us  $14,241.12,  the  same  being  nfty-six  and  five-tenths  per  cent 
of  $25,205.58,  the  amount  of  losses  which  we  affl*eed  to  absoro  under 
the  terms  of  the  cancellation  agreement  dated  January  25,  1919." 
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Capt.  Cound  received  the  proposal  and  agreed  to  submit  it  to  the 
Board  of  Review  for  consideration.  He  informed  the  claimants, 
however,  that  he  had  no  authority  to  accept  the  proposal,  and  that 
it  would  have  to  be  approved  by  the  Board  of  Review  before  it  would 
become  binding  upon  the  Government. 

On  November  1,  1919,  the  claimants  had  received  no  information 
as  to  whether  or  not  the  above  mentioned  proposal  had  been  approved 
or  disapproved.  In  spite  of  this  fact,  however,  they  proceeded  to 
dispose  of  their  plant  with  the  result  that  when  on  the  26th  of 
November,  1919,  they  were  notified  that  their  proposal  had  been 
disapproved  they  were  unable  to  proceed  with  further  work  under 
their  contract. 

DECISION. 

By  selling  their  plant  claimants  made  it  impossible  to  fill  their 
contract  of  January  15,  1919.  They  did  this  at  their  peril,  well 
knowing  that  their  negotiations  with  Capt.  Cound  did  not  constitute 
a  binding  agreement  but  were  merely  tentative  and  subject  to  ap- 
proval by  the  Board  of  Review.  The  Medical  and  Hospital  Supplies 
Division  was  under  no  obligation  to  cancel  deliveries  under  the  con- 
tract of  January  15, 1919,  and  the  Board  of  Review  acted  within  its 
rights  in  refusing  to  accept  the  proposal  submitted  by  the  claimant. 
The  contract  was  not  terminated  by  the  Government,  but  on  the 
contrary  by  the  claimant's  own  acts.  Accordingly  the  Government 
is  under  no  obligation  to  reimbui*se  the  claimant  for  any  damage 
which  oofay  have  resulted  to  the  claimant  through  the  termination 
of  said  contract. 

The  decision  of  the  Claims  Board,  Director  of  Purchase,  denying 
relief  is  hereby  sustained. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


Mabch  27, 1920. 
Case  No.  1555. 

In  re  CLAHC  07  DBHBY  KOTOE  TK1TCS  CO. 

1.  EXPENSE  mCIBEHT  TO  CHANGES  IN  SPECIVICATIONS— INTS&EST. — 
Wliere  a  duly  anthorized  agent  of  the  OoTeniment  orally  agrees  with 
claimant,  engaged  in  the  mannfactnre  of  motor  trnckg  nnder  a  formal 
contract,  that  the  OoYemment  will  reimbnrse  the  contractor  for  addi- 
tional expense  dne  to  changes  in  the  speoiiLcations,  and  interest  is  paid 
by  the  claimant  on  money  borrowed  from  the  Oovemment  throngh  the 
War  Credits  Board  daring  the  period  of  delay  cansed  by  changes  in 
specillcations,  the  Oovemment  is  not  obligated  to  claimant  for  sncli 
interest,  since  there  was  no  express  agreement  to  pay  the  same. 

H.  CLAIX  AND  DECISION.— Claim  nnder  act  of  March  S,  1919,  for  interest 
paid  by  claimant  daring  the  period  of  delay  cansed  by  the  CtoYemment. 
Held,  No  agreement  within  the  meaning  of  said  act  to  pay  interest. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  is  Class  B,  for  $6,504.28  in  amount,  and  is  for  ex- 
penses claimed  to  have  arisen  from  delays  occasioned  by  engineering 
changes  by  the  United  States  in  the  specifications  under  a  formal 
contract. 

2.  By  formal  contract  No.  2530,  dated  January  17,  1918^  claimant 
agreed  to  furnish  to  the  United  States  500  aviation  motor  trucks  in 
accordance  with  specifications  therein  contained.  By  supplemental 
contract  No.  2530-1,  dated  February  2, 1918,  provision  was  made  for 
an  advance  of  $299,000  to  the  claimant  by  the  War  Credits  Board, 
the  principal  and  interest  payable  to  that  Board  by  deductions  f  rofti 
vouchers  covering  delivered  articles. 

3.  By  further  supplemental  contract,  dated  April  4, 1919,  and  hear- 
ing No.  2530-3,  payment  of  $5,101.76  was  made  to  claimant  on  account 
of  expenses  for  labor  and  material  in  consequence  of  changes  in  the 
specifications  of  the  original  contract,  by  which  supplemental  agree- 
ment the  claimant  released  the  United  States  from  all  claims  aris- 
ing out  of  changes  in  specifications  "  except  a  claim  for  reimburse- 
ment for  interest  paid  to  the  War  Credits  Board." 

4.  Between  February  1  and  June  15,  1918,  production  under  the 
original  contract  was  greatly  delayed  by  changes  in  specifications, 
during  which  time  the  interest  on  the  advance  payment  continued  to 
accrue,  whereas  claimant  claims,  had  his  production  not  been  inter- 
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fered  with,  the  contract  would  have  been  completed  several  months 
before  and  the  entire  loan  likewise  recouped. 

5.  No  provision  was  made  in  the  formal  contract  for  changes  in 
specifications,  but  it  was  verbally  agreed  at  or  about  the  time  such 
changes  were  made  that  when  final  approval  had  been  given  on  all 
changes,  if  there  should  be  a  difference  in  cost,  whether  greater  or 
less  than  that  contemplated  in  the  original  contract,  an  adjust- 
ment would  be  made  accordingly.  The  supplemental  agreement  No. 
2530-3  recites  that  claimant  ^^  had  incurred  expenses  and  obligations 
greatly  in  excess  of  those  required  for  the  performance  of  said  con- 
tract No.  2530,"  and  while  an  allowance  was  made  as  stated  on  ac- 
count of  additional  expenses  the  item  of  interest  was  expressly 
t'xempted. 

DECISION. 

1.  The  fact  that  the  contractor  had  borrowed  money  of  the  United 
States  places  him  in  no  better  position  than  had  he  borrowed  from 
a  private  banker  so  far  as  his  right  to  be  reimbursed  for  interest 
paid  on  borrowed  money  is  concerned.  It  has  been  the  announced 
policy  of  the  United  States  that  it  will  not  reimburse  a  contractor 
on  account  of  capital  invested  in  the  performance  of  a  contract 
whether  or  not  the  money  so  used  was  borrowed  by  the  contractor. 
The  only  exception  to  this  rule  and  in  fact  the  only  exception  per- 
mitted by  section  1091  of  the  Revised  Statutes  (which  prohibits  inter- 
est on  claims  against  the  United  States)  is  where  a  contract  exists 
between  the  person  claiming  interest  and  the  United  States  wherein 
the  payment  of  interest  is  specifically  provided  for.  There  is  noth- 
ing in  the  present  case  which  specifically  provides  for  this  interest 
payment  and  it  is  doubtful  that  it  couhl  even  have  been  implied 
from  a  mere  statement  that  the  contractor  would  be  reimbursed  for 
expenses  consequent  upon  a  change  in  specifications. 

2.  The  only  loss  of  interest  which  the  contractor  has  suffered  was 
upon  so  much  of  the  advance  payment  as  would  have  been  recouped 
by  deductions  from  vouchers  for  completed  articles  during  the  pe- 
riod in  which  production  was  delayed.  The  claim  is  now  that,  had 
the  contractor  not  been  delayed  by  changes  in  specifications,  his 
production  would  have  been  such  as  would  have  permitted  the  entire 
recoupment  of  this  advance  payment  during  the  period  of  delays. 
Whether  the  contractor  could  have  actually  accomplished  this  is 
quite  problematical,  and  the  loss  claimed,  therefore,  likewise  becomes 
so  speculative  as  to  be  beyond  the  jurisdiction  of  the  Secretary  of 
War  to  adjust. 

3.  The  claim  for  refund  of  interest,  therefore,  paid  upon  the  ad- 
vance payment  during  the  period  of  time  when  claimant's  produc- 
tion was  delayed  by  changes  in  specifications  must  be  disallowed. 

Col,  Delafield  concurring. 


March  27,  1920. 
Case  No.  2435. 

Jn  re  CLAIM  OF  PAGE  STEEL  A  WIKS  CO. 

1.  COST  07  SXPEBIMEHTATIOK  AND  SPECIAL  FACILITISS.— Where  it  wa» 
understood  by  both  the  GoYemment  and  claimant  at  the  time  an  in-> 
formal  contract  for  the  mannfactnre  of  woven  wire  was  entered  into* 
that  it  wonld  be  necessary  for  claimant  to  mannfactnre  and  install  spe- 
cial machinery  in  order  to  prodnce  the  wire,  and  claimant  inonrs  expense- 
in  experimenting  with  and  perfecting  special  machinery,  and  the  pnr* 
chase  order  for  the  wire  is  suspended,  claimant  is  entitled  to  reimburse- 
ment for  its  expense  in  the  respects  aforesaid  under  the  act  of  March  8^ 
1919. 

9.  PTTBCHASE  OBDEKS,  STTSPEHSIOK  OF. — Where  claimant  has  a  purchase 
order  for  the  manufacture  of  woyen  wire  for  use  in  trench  warfare^ 
necessitating  the  inyenting,  manufacturing  and  installing  of  special  ma- 
chinery, the  installation  of  which  is  completed  only  after  the  armistice 
is  signed,  and  before  beginning  production,  claimant,  in  response  io> 
inquiries  of  the  OoYcmment  (made  before  the  armistice)  as  to  how 
speedily  deliyeries  could  be  made  and  instructions  (given  after  the 
armistice)  that  deliveries  must  now  be  made  in  this  country,  instead  of 
Europe,  claimant,  being  aware  that  the  OoYcmment  was  generally  sus- 
pending its  war  contracts,  and  would  have  no  further  use  for  woven 
wire  in  European  trenches,  replies  that  it  is  ready  to  proceed  in  view  of 
the  changed  situation  if  the  Government  desires  to  cancel  the  order  and 
that  it  will  cheerfully  accept  cancellation,  and  nine  days  thereafter  the 
Government  wires  claimant  to  cancel  entire  order,  and  three  days  later 
wires  claimant  to  suspend  production  and  render  an  itemised  statement 
as  a  basis  of  termination  of  the  order,  such  offer  of  claimant  was  to 
cancel  future  deliveries  only,  and  was  not  an  offer  to  cancel  the  entire 
contract,  and  the  contract  was  not  terminated,  but  suspended. 

3.  CLAIX  AND  DECI8I0K. — Claim  under  the  act  of  Karch  8,  1919,  for  ex- 
pense in  installing  special  machinery.  Held,  claimant  entitled  t» 
recover. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  is  a  Class  A  claim  filed  in  accordance  with  Purchase^ 
Storage  and  Traffic  Supply  Circular  No.  17,  1919,  on  an  appeal 
from  an  adverse  decision  of  the  Claims  Board,  Office  of  Director  of 
Purchase. 

2.  Claimant  is  a  corporation  engaged,  among  other  things,  in  the 
manufacture  of  steel  woven  wire.    On  or  about  the  Ist  of  June,  1918^ 
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Mr.  C.  M,  Lamb,  representing  the  claimant,  came  to  AVashington, 
D.  C,  and  conferred  with  Capt.  J.  B.  Montgomery,  jr.,  of  the  Ma- 
chinery and  Engineering  Materials  Division  with  reference  to  under- 
taking an  order  for  the  manufacture  of  steel  woven  wire  to  be  used 
by  our  armies  in  France  and  Belgium  for  the  holding  back  of  the 
side  waUs  of  the  trenches.  The  claimant  at  this  time  neither  had 
nor  was  it  able  to  purchase  in  the  market  the  proper  and  necessary 
machinery  for  manufacturing  the  kind  of  wire  needed  by  the  Gov- 
ernment which  fact  was  known  to  the  Government  at  this  time.  The 
price  being  paid  by  the  Government  for  this  wire  was  $0.04  per 
square  foot.  Claimant  could  not  manufacture  the  wire  at  that  price 
by  hand,  but  agreed  to  take  an  order  for  500,000  lineal  feet  and  ^Mo 
the  best  it  could"  by  remodeling  some  of  its  old  machinery  into 
wire  weaving  devices.  In  accordance  with  this  agreement  a  purchase 
order  No.  23,675  for  3,507  rolls  or  approximately  500,000  lineal  feet 
of  steel  woven  wire  was  issued  on  June  14,  1918,  and  on  the  same 
date  the  Government  wired  the  claimant  that  the  ordei'  had  been 
received  and  approved  and  to  proceed  immediately  to  fill  the  order. 

3.  Claimant  immediately  began  the  work  of  devising  and  con- 
structing the  necessary  machinery,  and  continued  same  with  due 
diligence  until  after  much  experimenting,  it  finally  succeeded  on  or 
about  the  12th  day  of  November,  1918,  in  perfecting  and  completing 
a  satisfactory  wire- weaving  loom.  On  November  7  the  Government 
wrote  the  claimant  saying  the  Government's  need  was  very  urgent 
and  asking  when  claimant  would  be  able  to  begin  fabrication  and 
shipment  of  wire,  and  on  November  13th  the  Government  foUowed 
up  this  letter  by  a  telegram  to  claimant,  evidently  on  account  of  the 
signing  of  the  armistice,  which  had  intervened,  saying  that  it  desired 
to  divert  shipment  of  wire  manufactured  by  claimant  for  storage  in 
the  United  States  and  asking  what  amounts  claimant  could  ship 
before  December  15,  1918.  The  claimant,  on  November  14,  believing 
that  on  account  of  the  armistice  having  been  signed  the  Government 
would  have  no  further  need  for  steel  woven  wire  for  use  in  trenches 
and  being  aware  that  the  Government  was  generally  suspending  its 
war  contracts,  wrote  to  the  Machinery  and  Engineering  Materials 
Division  that  it  was  practically  ready  to  proceed  with  manufacture 
under  its  contract,  but  that  in  view  of  the  changed  situation  since 
the  Government's  letter  of  November  7  was  written  it  had  occurred 
to  claimant  that  the  Government  might  find  it  agreeable  to  cancel 
the  order,  adding  "  if  so,  we  will  cheerfully  accept." 

4.  It  is  shown  by  the  testimony  of  Mr.  C.  M.  Lamb,  witness  in 
behalf  of  the  claimant  (Transcript,  p.  28  et  seq.)  that  the  suggestion 
of  claimant  in  the  letter  of  November  14,  cancellation  would  be 
acceptable  to  it  if  desired  by  the  War  Department,  meant  that  claim- 
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ant  thought  it  would  save  money  both  for  the  claimant  and  the 
Government  to  refrain  from  using  good  wire  for  the  manufacture 
of  a  fabric  that  claimant  had  every  reason  to  believe  would  never 
be  used  for  the  purpose  for  which  it  was  being  made,  and  when  the 
witness  was  asked  "  Did  you,  or  did  you  not  expect  to  lose  the  cost 
of  all  expenditures  you  had  made  in  getting  ready  to  perform  the 
contract"  he  answered:  "We  did  not  expect  to;  we  had  no  reason 
to  believe  that  that  would  make  any  difference  or  ought  to  make  any 
difference  with  our  recovering  what  we  had  expended  in  trying  to 
meet  the  (xovernment's  requirements  and  it  does  not  seem  that  it 
would  be  right  for  us  to  lose  it." 

5.  Claimant  heard  nothing  more  from  its  letter  of  November  14, 
1918,  until  on  November  26,  1918,  when  it  received  a  telegram  from 
the  Machinery  and  Engineering  Materials  Division  instructing  it  to 
suspend  production  on  order  No.  2B,676  and  to  render  an  itemized 
statement  as  a  basis  of  termination  of  the  order.  Claimant  also  re- 
ceived about  the  same  date  a  notice  designated  on  its  face  as  "  Change 
of  purchase  order  No.  23,676,  dated  November  28, 1918,"  which  reads : 

"The  following  changes  are  hereby  made  on  order  bearing  the 
above  number  placed  with  you  on  June  14,  1918.  Cancel  entire 
order.  Changed  in  accordance  with  letter  of  Page  Steel  &  Wire 
Company  dated  November  14,  1918." 

Claimant  upon  receiving  notice  to  suspend  production  on  the  order 
discontinued  all  operations  and  made  out  and  forwarded  an  itemized 
statement  of  expenses  incurred.  On  March  24,  1919,  the  claimant 
wrote  a  letter  to  Capt.  Frank  W.  Moore,  of  the  Machinery  and  En- 
gineering Materials  Division.  This  letter  was  introduced  to  cor- 
roborate the  testimony  of  the  claimant  that  the  suggested  cancella- 
tion was  intended  to  cancel  future  deliveries  only  and  not  as  a  waiver 
of  its  right  to  recoup  expenditures  already  incurred.  The  letter  is 
as  follows: 

March  24th,  1919. 

"  Pursuant  to  our  conversation  of  Saturday  the  22nd,  I  am  writing 
to  confirm  my  statement  to  you  that  when  this  company's  letter  ot 
November  14th,  1918,  relating  to  the  above  numbered  order,  was 
written,  which  letter  contained  the  consent  of  the  company  to  accept 
cancellation  of  said  order,  the  understanding  of  the  company  was 
that  the  cancellation  would  be  made  only  of  tne  portion  of  the  order 
covering  production.  Inasmuch  as  considerable  expense  had  been  in- 
curred, as  indicated  by  proofs  herewith  submitted,  it  was  not  antici- 
pated that  cancellation  if  made  would  cancel  this  company's  claim 
for  reimbursement  on  account  of  the  said  expenses. 

"This  explanation  is  made  on  account  of  the  notice  of  change 
of  November  23rd,  which  notice  cancelled  the  entire  order  and  was 
signed  by  Earl  Wheeler,  Lieut.  Col.  of  Engineers,  Chief  M.  and  E. 
N.  Division.'' 
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6.  The  claim  was  denied  by  the  Claims  Board,  Office  of  Director 
of  Purchase,  on  the  ground  that  the  order  was  cancelled  on  the  pro- 
posal of  the  claimant  and  was  accepted  by  the  War  Department  on 
November  23,  1918.  Claimant  contends  the  proposed  cancellation 
was  intended  to  cancel  future  deliveries  only,  but  was  not  intended 
to  cut  off  recouping  its  expenditures  already  incurred  in  preparing 
to  fill  the  order. 

DECISION. 

In  the  opinion  of  the  Board  the  claimant  requested  the  cancellation 
of  future  deliveries  only  of  steel  woven  wire,  and  had  no  intention 
of  depriving  itself  of  its  right  to  recoup  its  expenditures  already 
incurred.  The  proof  shows  that  the  claimant  knew  from  the  begin- 
ning it  had  no  machinery  and  could  procure  none  for  manufacturing 
this  particular  wire,  and  that  there  would  be  no  profit  to  it  in  the 
order.  Yet  it  was  willing  to  accept,  and  did  accept,  an  order  for 
500,000  lineal  feet  of  woven  wire.  On  November  12,  1918,  it  had 
completed  its  machinery  and  was  ready  to  go  to  work  producing  the 
wire.  On  November  14,  1918,  claimant  wrote  the  Government  as 
follows : 

"  The  cost  of  this  development  work  greatly  exceeds  any  possible 
profits  upon  the  order.  However,  since  your  fetter  of  November  7th 
wonderful  changes  have  come,  and  it  has  occurred  to  us  that  the  War 
D^Mirtment  may  be  agreeable  to  cancellation  of  the  order.'' 

The  claimant  does  not  say  it  can  not  or  will  not  go  on  with  the 
contraet.  The  letter  simply  suggests  that  it  may  be  agreeable  to 
the  War  Department  to  eancel  the  contract  and  is  corroboratory  evi- 
dence of  claimant's  intention  and  willingness,  as  testified  to  at  the 
trial,  to  go  on  with  the  contract  at  a  loss,  even  as  it  had  done  in  ac- 
cepting it,  if  the  Government  still  wanted  the  order  filled.  It  was 
not  attempting  to  avoid  performance  of  an  improvident  contract. 
It  knew  the  armistice  had  been  signed.  It  believed  the  Government 
would  no  longer  need  the  wire  and  that  a  cancellation  would  save 
the  Government  as  well  as  itself  money.  This  was  not  only  sound 
business  sense,  but  highly  commendable  of  the  claimant.  The  proof 
does  not  show  that  the  claimant  was  willing  to  stand  the  loss  for  ex- 
penditures already  incurred  in  order  to  be  relieved  from  performing 
an  unprofitable  contract.  On  the  contrary  the  claimant  expressly 
denies  that  this  was  the  case.  The  machinery  for  manufacturing 
the  wire  was  already  completed.  The  claimant  was  then  in  the  po- 
sition to  turn  out  the  wire  by  machinery  which  it  could  not  do  ex-, 
cept  at  a  loss  by  hand.  The  expenditures  in  preparing  to  fill  the 
order  at  the  least  possible  loss  to  it,  and  with  the  greatest  expedition 
for  the  Government,  had  now  all  been  incurred,  and  the  claimant 
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was  now  in  a  position  to  produce  the  wire  at  $0.04  per  square  foot, 
and  it  is  evident  that  the  claimant  did  not  intend  by  suggesting  the 
cancellation  of  the  order,  which  it  was  then  ready  to  perform  with- 
out further  loss,  to  deprive  itself  of  the  right  to  recoup  those  expen- 
ditures it  had  already  incurred,  and  which  the  Government  all  along 
knew  it  was  incurring. 

It  being  the  intention  of  the  claimant  to  cancel  future  deliveries 
only,  the  Government  can  not  now  say  to  the  claimant,  "  You  are 
bound  by  an  inadvertent  use  of  the  word  "  cancel."  where  in  fact  the 
claimant  merely  meant  to  indicate  its  willingness  to  accept  a  suspen- 
sion of  the  order  if  the  Government  desired  it.  The  claimant  was 
merely  suggesting  to  the  Government  a  suspension  of  the  contract. 

The  proof  shows  further  to  the  satisfaction  of  the  Board  that  it 
was  the  intention  of  the  Government  to  suspend  and  not  to  cancel  the 
order,  because  the  "  Notice  of  change "  of  Purchase  Order  dated 
Novelnber  23,  1918,  containing  notice  of .  cancellation  was  followed 
by  a  telegram  of  November  26, 1918,  directing  merely  the  suspension 
of  the  order,  and  requesting  claimant  to  submit  ^^  an  itemized  state- 
ment as  a  basis  of  termination  of  this  order."  Both  the  notice  and 
telegram  came  from  the  Machinery  and  Engineering  Materials  Divi- 
sion, and  it  is  logical  to  conclude  that  the  Machinery  and  Engineer- 
ing Materials  Division  would  not  have  ordered  suspension  if  it  had 
intended  previously  to  cancel. 

The  Board  therefore  holds  that  the  word  "  cancel "  was  intended 
by  the  claimant  and  understood  by  the  Government  to  call  for  a  sus- 
pension of  the  order  merely  and  that  the  claimant  is  entitled  to 
recover  the  items  of  its  claim  shown  to  have  been  incurred  in  pre- 
paring to  fill  the  order  before  such  suspension. 

DISPOSITION. 

The  claim  will  be  forwarded  to  the  Claims  Board,  Office  of  the 
Director  of  Purchase,  for  proper  action  in  accordance  with  this  deci- 
sion. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


'  March  27,  1920. 

Case  No.  1853. 

In  re  CLAIM  OF  YORK  FINISEIirO  W0&K8. 

1.  VACIUTIXS. — ^Where  claimant  had  a  contract  at  a  nnit  price  which  did 
not  include  any  amortisation  of  facilities,  and  there  was  no  promise  on 
behalf  of  the  Ooyemment  to  reimbnrse  claimant  for  facilities,  claimant 
is  not  entitled  to  snch  reimbnrsement  merely  becanse  an  officer  of  the 
OoYcrnment  suggested  that  claimant  shonld  increase  its  facilities. 

9.  CLAIM  AKB  DECISIOK.— ^Ilaim  nnder  the  act  of  March  9,  1919,  for  |16,- 
996.18,  expended  by  claimant  for  additional  facilities  in  connection 
with  a  proxy-signed  contract  for  shrinking  cotton  and  woolen  goods. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  A  statement  of  claim,  Form  A,  was  filed  with  the  Claims  Board, 
Office  of  the  Director  of  Purchase,  on  June  21, 1919.  The  claim  was 
denied  by  the  Claims  Board,  Office  of  the  Director  of  Purchase,  on 
July  25,  1919.  The  claimants  then  filed  a  petition  with  this  Board, 
dated  September  17,  1919,  which  is  in  effect  an  appeal.  It  sets 
forth  that  the  claim  was  disallowed  by  the  Zone  Board  of  Contract 
Review  at  Philadelphia  and  by  the  Claims  Board,  Office  of  the 
Director  of  Purchase.  In  the  petition  the  claimants  state  that  it  was 
necessary  to  purchase  the  new  facilities  claimed  in  order  to  do  the 
work  which  the  claimants  were  obligated  to  perform  under  a  certain 
written  contract. 

2.  The  claimants  are  a  partnership,  consisting  of  Joseph  J. 
Scheiter  and  Edward  A.  Schneider,  doing  business  under  the  name 
"  York  Finishing  Works." 

3.  On  July  1, 1918,  the  claimants  entered  into  a  proxy-signed  con- 
tract with  the  depot  quartermaster  at  Philadelphia  to  sponge  certain 
cotton  and  woolen  goods  to  be  furnished  by  the  Government.  Article 
I  of  said  contract  reads  in  part  as  follows : 

"1.  That  the  contractor  shall  furnish  the  supplies  and  services 
either  or  both,  specified  below,  in  the  manner,  at  the  rates  or  prices, 
at  the  place  or  places,  and  at  the  time  or  times  during  the  period 
commencing  the  first  day  of  July,  1918,  and  ending  the  thirtieth  day 
of  June,  1919,  as  follows : 

"  The  contractor  shall  sponge  and  examine  in  a  manner  satisfac- 
tory to  the  contracting  officer  such  quantities  of  the  following  via- 
terials  as  may  he  ordered  from  time  to  time.'*'* 
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(Then  follows  a  list  of  materials  with  the  agreed  rate  for  exam- 
ination and  the  agreed  rate  for  sponging.) 

"Delivery:  Fifteen  thousand  (15,000)  yards  cotton  materials  and 
five  thousand  (5,000)  yards  woolen  materials  per  day,  after  three 
days  from  receipt  of  materials  by  contractor." 

The  prices  in  the  said  contract  were  fixed  by  the  Government  of- 
ficials at  Philadelphia.  All  shrinkers  in  the  Philadelphia  district 
doing  Government  work  entered  into  contracts  at  the  said  prices. 

4.  In  the  early  months  of  the  year  1918  the  claimants  were  spong- 
ing goods  for  the  Government  under  a  contract  which  expired  on 
June  29,  1918.  In  Philadelphia  six  or  more  establishments  engaged 
in  shrinking  cloth  were  unable  to  meet  the  demands  of  the  Govern- 
ment. For  several  months  before  entering  into  the  contract  of  July 
1,  1918,  the  claimants  were  urged  by  Capt.  Clark  and  others  to 
increase  their  capacity.  It  was  found  that  the  cans  the  claimants 
used  for  drying  cottons  were  old  and  leaky.  The  leak  left  a  spot 
on  the  cloth  which  might  be  serious  in  case  the  dyes  in  the  cloth 
should  run.    Joseph  J.  Scheiter  testified : 

"  We  knew  there  was  such  a  demand  for  merchandise,  which  was 
continuously  increasing.  We  were  behind  in  production  in  the  first 
contract  (the  contract  under  which  claimants  were  working  before 
July  1,  1918),  behind  in  meeting  tiieir  demands,  in  other  words,  if 
we  could  produce  three  times  the  quantity  by  any  facilities,  they 
would  accept  our  method  of  doing  it." 

"I  was  told  that  the  cans  were  obsolete.  Capt.  Clark  said  they 
were  obsolete,  ai^d  he  thought  a  new  set  of  cans  would  not  be  bad 
to  run  our  stuff  off  on  and  to  increase  our  capacity.  The  demand 
for  ordering  cans  was  not  made  but  the  suggestion  was  made  that 
the  cans  should  be  gotten,  and  we  realized  that  ourselves.'' 

The  claimants  sold  their  old  cans,  and  purchased  additional  second- 
hand cans  on  or  about  June  26,  1918,  at  an  alleged  cost  of  $4,550.57. 
On  September  12,  1918,  they  entered  into  a  contract  for  the  pur- 
chase of  a  Proctor  Dryer  to  dry  woolens  at  a  cost  of  $7,175.98.  In 
September,  1918,  the  claimants'  landlord  asked  an  advance  in  rent. 
The  claimants  moved  to  new  quarters,  and  claim  they  were  put  to 
an  increased  expense  of  $5,702.12  for  rent.  Joe  J.  Scheiter  states  in 
his  afiidavit  of  December  22, 1918,  that  the  present  value  of  the  cans 
purchased  is  $2,500,  and  that  the  contract  for  the  dryer,  which  has 
never  been  delivered,  may  possibly  be  canceled  for  $3,000.  This,  it 
seems,  reduces  the  claim  to  $10,752.69.  Edward  A.  Schneider  testi- 
fied: 

"  Capt.  Clark  says  he  would  give  us  the  work,  all  the  work  we 
could  (10,  but  he  wanted  better  production." 

"Question.  Was  this  increase  in  rent  considered  in  finding  the 
price  you  were  to  receive  under  this  contract  ? 

"Answer.  No ;  it  was  not  considered  at  all. 
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^^  Question.  Was  the  price  of  the  dryer  considered  in  fixing  the 
price  under  the  contract? 

"Answer.  No;  it  was  not.     ♦    ♦    ♦ 

"Answer.  We  considered  the  purchase  of  those  cans  on  the  condi- 
tion of  getting  that  contract." 

6.  Captain  Clark  testified  that  in  June,  1918,  he  urged  the  claimant 
to  get  new  cans  and  a  dryer.  "  One  of  the  contractors  had  put  in  a 
dryer  which  was  satisfactory ;  and  I  did  suggest  it  would  be  possible 
for  them  (the  claimants)  to  get  larger  production  if  they  would 
copy  his  ideas.  I  did  not  order  them-  to  do  anything  because  I  had 
no  authority,  but  I  did  suggest  it."  "  I  told  them,  *  You  do  not  need 
to  worry ;  there  is  all  the  work  you  can  do.' "  "  I  told  them  they 
would  have  all  they  could  possibly  do  as  long  as  we  had  it." 

6.  On  July  8,  1918,  the  claimant  wrote  the  depot  quartermaster, 
Philadelphia,  Pa.,  in  part  as  follows : 

"  In  reply  to  your  communication  of  the  6th  instant  wish  to  state 
that  we  have  received  your  schedule  as  well  as  the  award,  for  which 
we  wish  to  thank  you.  We  assure  you  of  prompt,  careful,  and  effi- 
cient service. 

"In  reference  to  quantities,  we  have  on  record  a  statement  that 
we  can  dry  cotton  goods  on  cylinders  up  to  15,000  yards  per  day. 
We  can  do  woolens,  up  to  5,000  per  day.  Would  add  that  we  are 
negotiating  for  a  new  set  of  cans  for  drying,  which  will  increase 
our  capacity  on  drying  goods  considerably.  We  are  also  seriously 
contemplating  installing  Hurrican  Dryer,  which  will  also  increase 
our  capacity  on  woolens." 

On  August  13,  1918,  the  claimants  wrote  the  depot  quartermaster, 
Philadelphia,  Pa.,  in  part  as  follows: 

"For  quite  some  time  we  have  been  contractors  for  the  U.  S. 
Government.  To  be  accurate,  since  the  Mexican  Border  troubles 
began.  We  shrink  cottons,  cftnvas,  and  woolens,  and  we  have  every 
reason  to  believe  we  have  cooperated  in  every  instance  with  your 
various  officers  in  charge.  Your  Lieutenant  Clarke  has  urged  us  to 
increase  our  production,  as  the  demand  of  the  Government  at  this 
time  is  exceptionally  heavy,  especiallv  for  32  oz.  Melton.  Having 
this  fact  in  view  we  are  contracting  for  a  set  of  drying  cans  which 
will  easily  double  our  production  on  cotton  goods,  which  is  now 
15,000  yards  per  day.  We  are  also  negotiating  for  a  Hurrican  Dryer 
which  will  double  our  production  on  woolens,  which  is  now  7,000 
yards  per  day." 

7.  Shortly  after  the  armistice  the  Government  furnished  no  more 
material  to  the  claimants  for  sponging. 

DECISION. 

1.  This  claim  is  for  amortization  of  special  facilities.  The  con- 
tract contains  no  amortization  clause  and  there  is  no  evidence  that 
amortization  was  contemplated  or  included  in  the  estimate  of  cost 
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at  the  time  the  contract  was  made.  In  arriving  at  the  contract  price 
no  item  covering  the  cost  of  increased  facilities  was  taken  into  con- 
sideration; in  fact,  the  contract  price  for  the  Philadelphia  district 
was  fixed  by  Government  officials  and  all  shrinkers  doing  work  for 
the  Government  in  that  district  were  paid  the  same  price. 

2.  The  claimants  were  urged  to  increase  their  facilities  and  told 
they  would  be  given  work  as  long  as  the  Government  officials  had 
work  to  give.  The  claimants  announced  in  their  letter  of  August 
31,  1918  that  they  'were  contracting  for  facilities  to  double  the  pro- 
duction called  for  by  the  contract  of  July  1,  1918.  In  doing  this, 
they  took  the  risk  of  the  early  cessation  of  hostilities.  We  find  no 
agreement  within  the  terms  of  the  act  of  March  2, 1919,  to  reimburse 
the  claimants  for  the  facilities  purchased. 

3.  The  case  of  the  United  States  v.  The  PurceUe  Envelope  Com- 
pany^ 249  U.  S.  353,  quoted  by  claimants'  counsel,  was  a  claim  for 
damages  for  loss  of  profits.  The  claim  before  us  is  for  facilities. 
A  finding  that  the  contract  was  or  was  not  a  continuing  one  until 
June  30,  1919,  is  not  necessary  to  decision  in  this  case. 

4.  The  decision  of  the  Claims  Board,  Office  of  the  Director  of 
Purchase,  denying  relief  is  sustained. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


March  27,  1920. 
Case  No.  1892. 

In  re  CLAIX  07  V.  W.  CUnriNOHAX  A  SONS. 

1.  COHTEXPOBAHEOUS  PABOI  AOBEEMEHT.— Where  claimant  objeoted  to  a 
clause  in  a  written  contract  because  it  limited  its  fee  under  a  cost-plus 
contract  to  a  fixed  amount  and  only  signed  the  contract  upon  being 
shown  a  letter  from  the  contracting  oi&cer  stating  that  the  contract 
would,  it  necessary,  be  amended  in  order  that  claimant  might  receiTo 
its  proper  percentage,  claimant  is  entitled  under  the  act  of  March  8, 
1919,  to  payment  in  accordance  with  such  contemporaneous  parol  agree- 
ment accepted  by  him  in  signing  the  contract. 

4.  CLAHC  AHD  DECI8I0H.— Claim  under  the  act  of  Karch  8,  1919,  for  f  1,- 
099.34,  based  upon  a  parol  agreement  contemporaneous  with  a  for- 
mally executed  contract  for  the  construction  of  cantonment  buildings. 
Held,  claimant  is  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Contract  Re- 
view, Construction  Division  of  the  Army,  on  a  claim  for  $1,099.34. 

2.  In  December,  1917,  the  claimant  was  awarded  a  contract  for 
the  construction  of  barracks  and  quarters  at  Fort  Preble,  Me.  A 
written  contract,  dated  January  12,  1918,  in  which  Brig  Gen.  I.  W. 
Littell,  Quartermaster  Corps,  N.  A.,  was  named  as  contracting  officer, 
was  tendered  the  claimant  for  the  performance  of  the  work  above 
specified.  Article  III  of  the  contract  fixed  the  compensation  to  be 
paid  thereunder  by  a  sliding  scale  beginning  at  10  per  cent  for  work 
under  $100,000,  and  graduating  to  6  per  cent  if  the  work  involved 
should  amount  to  over  $3,000,000.  At  the  end  of  Article  III  was  the 
following  clause : 

"  The  total  fee  to  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $6,000,  anything  in  this  agreement  to  the  contrary  not- 
withstanding." 

3.  The  contractor  objected  to  signing  this  contract  because  it  was 
not  willing  to  stipulate  that  its  fee  should  be  limited  to  $6,000  upon  a 
contract  which  might  involve  very  large  sums.  The  claimant  took 
the  matter  up  with  H.  A.  Bagg,  captain,  C.  A.  C,  acting  quarter- 
master at  Fort  Preble,  who,  thereupon,  under  date  of  January  25, 
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1918,  wrote  the  following  letter  to  the  officer  in  charge  of  cantonment 
construction,  then  Capt.  H.  W.  Lockett : 

"  1.  Information  is  I'equested  on  the  following  points  of  the  con- 
tract of  F.  W.  Cunningham  &  Sons, 
"(a)  Contract  is  made  out  for  Barracks  &  Quaiters  and  other  im- 

Erovements  at  Fort  Preble.    Is  it  intended  for  all  work  at  the  Coast 
defenses  of  Portland? 

"(6)  The  last  paragraph  of  Article  III  states  that  the  total  fee 
to  the  contractor  shall  not  exceed  $6,000.  Is  it  understood  by  this 
that  this  contract  is  for  the  work  authorized  at  present  or  is  it  for 
an}'^  and  all  cantonment  work  which  may  take  place  in  the  Coast  De- 
fenses in  the  future? 

"As  the  contract  now  stands  it  would  appear  that  no  matter  what 
the  cost  of  the  cantonment  construction  at  present  authorized,  or 
any  future  authorization,  the  fee  could  not  exceed  $6,000. 

"  In  other  words,  if  new  cantonments  were  authorized,  besides  the 
ones  now  under  construction,  and  the  total  cost  exceed  $60,000,  would 
the  contractor  receive  a  percentage  fee  on  the  cost,  or  only  $6,000? 

«H.  A.  IBago, 
"  Captain^  C.  A.  C,  Acting  Quartermaster,"'* 

4.  In  reply  the  construction  quaitermaster  received  the  following 
letter  under  date  of  January  29,  1918 : 

"  1.  Replying  to  your  letter  of  January  25th  relative  to  the  con- 
tract with  F.  W.  Cunningham  &  Sons  you  are  advised  that  the  con- 
tract is  made  out  to  cover  all  work  at  the  Coast  Defenses  of  Port- 
land other  than  the  proposed  submarine  water  line  to  Ft.  McIQjiley. 

"  2.  Regarding  the  limitation  of  the  contractor's  fee,  you  are  ad- 
vised that  the  contract  will  be  amended  later  if  it  is  found  that  the 
cost  of  the  work  handled  by  the  contractor  is  exceeding  $60,000,  in 
order  that  he  may  be  paid  his  proper  percentage  fee  for  his  work. 

'^  3.  It  is  the  intention  of  this  office  to  have  the  same  contractor 
construct  any  additional  units  that  may  be  authorized  at  your  post 
if  the  present  contractor  is  still  at  work  on  the  units  now  authorized. 

"  By  authority  of  the  Secretary  of  War. 

"I.  W.  LiTTELL, 

"  Brigadier  General^  Q.  M.  Corps^  N,  -4., 
"  In  Charge  of  Cantonment  Construction. 

"  By :  H.  W,  Lockett, 

"  Capt.  Engr.  R.  Cy 

5.  Capt.  Bagg  showed  the  above  correspondence  to  the  claimant's 
representative,  who  thereupon  signed  the  contract  of  January  12, 
1918. 

6.  The  claimant  proceeded  with  the  work  and  completed  the  same 
to  the  satisfaction  of  the  Government.  The  gross  amount  involved 
was  $73,426.46.  With  various  adjustments  this  would  have  entitled 
the  claimant  to  a  fee  of  $7,099.*U,  under  the  terms  of  Article  III  of 
the  contract,  except  for  the  maximum  clause  above  quoted. 

7.  The  claimant  has  been  paid  the  sum  of  $6,000  and  brings  this 
-laim  for  the  balance,  $1,099.34. 
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DECISION. 

1.  This  Board  has  dealt  with  a  number  of  contracts  similar  to  the 
claimant's  and  has  held  that,  where  a  contractor  chooses  to  enter  into 
a  specific  contract  limiting  its  fee,  this  Board  has  no  authority  to 
alter  the  terms  thereof.  In  re  Edgar  H.  Bruyere,  Case  No.  626, 
Board  of  Contract  Adjustment. 

2.  The  claimant  in  this  case,  however,  stands  on  a  different  foot- 
ing. It  executed  the  written  contract  as  a  result  of  and  relying 
upon  an  assurance  from  Capt.  Bagg  (who  was  acting  under  instruc- 
tion from  Brig.  Gen.  Littell,  a  contracting  officer),  that  if  the  gross 
amount  of  the  work  exceeded  $60,000  the  claimant  should  l)e  entitled 
to  a  fee  larger  than  the  amount  set  in  the  contract.  A  parol  agree- 
ment contemporaneous  with  the  written  contract  was  thereby  created. 

3.  The  gross  amount  of  the  contract  having  exceeded  $60,000,  the 
claimant  is  entitled  to  be  paid  his  ^'proper  percentage  fee"  for  the 
entire  work.  It  appears  from  the  terms  of  the  contract,  and  also 
from  the  correspondence,  that  the  fee  was  to  be  calculated  at  10  per 
cent.  The  gross  amount  of  the  work  done  under  the  contract,  upon 
which  a  fee  was  to  be  calculated,  was  apparently  $70,993.42.  The 
claimant  is  entitled  to  the  fee  as  claimed  by  him,  subject  to  verifica- 
tion of  the  figures  to  the  satisfaction  of  the  Claims  Board,  Construc- 
tion Division  of  the  Army. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Claims  Board,  Construction  Division,  for  action  in  the  manner  pro 
vided  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

CoL  Delafield  concurring. 


March  27,  1920. 
Case  No.  1987. 

Jn  re  CLAIM.  OF  HEAL-BLim  CO. 

1.  LOSS  CAUSED  BY  BELAY. — ^Wlier«  olaimant  had  a  contract  with  the  Ooy- 
ernment  for  roofing,  which  contained  no  proyiiions  as  to  time  of  per- 
formance except  that  claimant  was  to  begin  work  immediately  and  that 
its  rate  of  speed  was  to  be  controlled  by  the  general  contractor,  and 
claimant  incurred  extra  expense  owing  to  the  fact  that  it  conld  not 
proceed  at  once  with  the  actual  roofing  because  the  buildings  were  not 
ready  for  roofing,  there  is  no  ground  for  a  claim  against  the  G-oyemment 
for  such  extra  expense. 

8.  ACTS  OF  THIEB  PABTIES. — Claimant  is  not  entitled  to  additional  com- 
pensation from  the  Government  for  damage  caused  by  the  acts  of  third 
parties. 

8.  CLADC  AHB  DECISIOK. — Claim  under  the  act  of  Karch  8,  1919,  for  extra 
expenses  amounting  to  f 6,809.83  incurred  under  an  informal  written 
contract  for  roofing.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

This  is  a  statement  of  claim  Class  A  transmitted  to  this  Board  by 
the  Claims  Board,  Construction  Division,  Quartermaster  Corps,  for 
determination. 

riNDINOS  OF  FACT. 

1.  On  April  30,  1918,  the  United  States  entered  into  a  duly  exe- 
cuted cost-plus  contract  (Form  Q.  M.  G.  O.  3rd  Ed.— 6M  2-18)  with 
the  Mason  &  Hangar  Contracting  Co.  of  New  York  City,  whereby 
it  was  agreed  that  the  contractor  should,  in  the  shortest  possible  time, 
furnish  the  labor,  materials,  tools,  machinery,  equipment,  facilities, 
and  supplies  and  do  all  things  necessary  for  the  construction  and 
completion  of  the  port  development  at  Charleston,  S.  C,  in  accord- 
ance with  the  drawings  and  specifications  to  be  furnished  by  the 
Contracting  officer  and  subject  to  his  supervision,  direction,  and  in- 
structions. * 

2.  On  June  21, 1918,  the  United  States,  by  Lieut.  Col.  O.  S.  Noss, 
entered  into  an  agreement  for  work  and  material  under  the  above 
contract  with  the  Neal-Blun  Co.,  the  claimant  herein,  evidenced  by 
the  following  "  requisition  " : 
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"Req.  No.  74  (Charleston  Q.  M.  Terminal).  Date,  June  21, 1918. 
Indicate  this  No.  on  invoice. 

"File  No.  411.2  (Charleston,  S.  C). 

'^From:  Chief  of  the  Construction  Division. 

"  To :  Neal-Blun  Company,  Savannah,  Georgia. 

"Subject:  Roofing. 

"  You  are  hereby  authorized  to  proceed  with  immediate  production 
of  the  following  materials,  subject  to  the  covenants  and  conditions 
set  forth  on  the  reverse  side  hereof : 

"  As  per  attached  specifications : 

"  BooFiHo  FOB  Sheds  at  Chablbston  Q.  M.  Tebminal,  Chableston,  South 

Gabouna. 

"Approximately  six  thousand  (6,000)  squares  3-ply  built-up  pitch 
and  slag  roofing,  composed  of  one  layer  of  rosin-sized  sheathing 
papier,  5  pounds  per  square,  and  three  layers  of  tarred  felt,  13  pounds 
per  layer  and  40  pounds  per  square,  mopped  together  and  coated 
with  about  100  pounds  of  straisht-run  coal  tar  pitch  per  square,  and 
a  surfacing  of  first  quality  roofing  slag,  i  to  f  inch  in  size,  approxi- 
mately 300  pounds  per  square,  furnisned  (except  freight  on  ma- 
terials) and  applied  complete,  with  ten-year  guarantee,  for  the  sum 
of  five  and  30/100  dollars  ($5.30)  per  square.  The  roofing  con- 
tractor shall  be  prepared  to  lay  any  number  of  squares  desired  per 
day  and  the  speed  of  work  to  be  controlled  by  the  general  contractor. 
All  freight  charges  on  materials  composing  this  roofing  are  to  be 
paid  by  the  general  contractor  at  the  Grovernment  rate. 

"It  is  agreed  shipments  of  pitch  shall  be  made  from  Birmingham, 
Alabama,  slag  from  nearest  available  crusher  and  felt  and  sheathing 
paper  from  most  advantageous  points. 

"The  guarantee  mentioned  above  is  that  the  roofing  shall  remain 
water-tight  for  a  period  of  ten  years  against  ordinary  wear  and  tear. 
"Terms :  Net  cash  30  days. 
"Price  quoted  is  f .  o.  b.    As  above. 

"Confirmation  and  payment  of  this  order  will  be  made  by . 

"If  any   additional   information   is  desired,  communicate  with 

Quartermaster  at . 

"Inspection  on  job . ^ 

"Shipment  begin  July  1.    By  Freight. 
"Mark  every  package  plainly.    *Q.^.  Terminal  Sheds.' 
^'•Consign  to  'U.  S.  Construction  Quartermaster.  Charleston  Termi- 
nal, Charleston,  South  Carolina,  for  account  oi  Mason  &  Hanger 
Company,  Charleston  Q.  M.  Terminal,  Charleston,  S.  C 
"Bill  to    Same  as  above. 

"Instructions  which  must  be  carefully  followed: 
"Immediately  on  shipment — 

"Wire  date  of  snipment,  car  number,  initials,  and  routing 
or  name  of  Express  Co. ;  to  Production  Dept.,  Construc- 
tion Division,  Washington,  D.  C. 
"Mail  one  copy  of  B/L  and  invoice  to  Production  Dept., 

Construction  Division,  Washington,  D.  C. 
"Mail  original  and  two  copies  of  B/L  and  original  and  three 
copies  of  invoices  to  consignee. 
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"  Bill  of  lading  must  show  contractor's  order  number.  (Non- 
compliance with  these  instructions  will  result  in  delayed  payment  of 
invoices.)" 

This  "requisition"  constituted  the  agreement  between  the  United 
States  and  the  claimant  as  appears  by  the  tesimony  of  Col.  Noss 
(record,  page  13).  The  representative  of  the  Neal-Blun  Co.  accepted 
the  said  requisition  on  or  about  the  time  of  its  date. 

3.  It  appears  that  the  Neal-Blun  Co.  were  under  the  necessity  of 
engaging  certain  overseers  and  superintendents  and  of  keeping  them 
on  its  pay  rolls  during  the  period  before  the  port  development  work 
and  the  warehouses  which  it  was  to  roof  were  in  such  condition  as  to 
enable  it  to  perform.  It  also  appears  that  by  reason  of  the  coming 
on  of  cold  weather  the  use  of  additional  pitch  was  required  over 
and  above  the  amount  of  pitch  which  it  would  have  had  to  use  if 
the  work  had  been  done  in  the  summer  months  and  in  the  months  of 
the  early  fall  as  was  contemplated  at  the  time  the  agreement  was 
made.  The  contractor's  representative  testified  that  he  was  given  to 
understand  that  convenient  loading  points  would  be  provided  by  the 
United  States  for  the  unloading  of  the  roofing  material  and  that  by 
reason  of  the  interference  of  the  Mason  and  Hanger  Co.,  the  general 
■contractors,  and  otherwise  he  was  not  able  to  unload  his  material 
at  the  said  points  but  was  compelled  to  incur  expense  to  transport  the 
said  material  from  other  points.  It  is  also  alleged  by  the  contractor 
that  after  a  portion  of  the  roofing  had  been  partially  completed  by 
him  and  nailed  in  position  in  order  to  protect  it  against  the  element 
until  a  convenient  time  arrived  for  completicm  that  employees  of 
the  general  contractor  or  other  persons  removed  the  protection  from 
the  roofing  with  the  result  that  a  portion  thereof  was  blown  off  by 
the  wind  and  had  to  be  replaced  at  the  expense  of  the  claimant. 
Claim  is  made  for  reimbursement  for  the  above  expenses. 

4.  Col.  F.  E.  Lamphere  was  constructing  quartermaster  at  the  time 
the  claimant  performed  its  agreement  and  testified  at  the  hearing. 
It  does  not  appear  that  Col.  Liamphere  made  any  agreement  to  pay 
the  claimant  additicmal  compensation  over  and  above  that  provided 
for  in  the."  requisition  "  of  June  21. 

DECISION. 

1.  The  "  requisition  "  constitutes  the  agreement.  It  will  be  ob- 
served that  the  United  States  did  not  agree  thereby  to  provide  any 
particular  loading  points  or  that  it  should  make  such  arrangements 
as  to  enable  the  work  to  be  done  during  any  particular  period  nor 
did  it  incur  any  obligation  to  protect  the  work  of  the  claimant 
against  injury  by  third  persons.    It  also  appears  by  inference  that 
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the  contract  has  been  fully  performed  and  the  contractor  paid  the 
agreed  price.  • 

2.  The  testimony  showed  that  the  claimant's  representatives  were 
at  all  times  in  complete  touch  with  the  progress  of  the  work  and 
that  it  was  known  at  all  times  that  the  claimant's  opportunity  of 
performance  would  be  dependent  upon  the  progress  of  the  de- 
velopment work.  Such  payments  as  it  may  have  made  to  secure  the 
services  of  necessary  overseers  and  superintendents  was  in  perform- 
ance of  its  obligations  under  the  contract.  No  reason  appears  why 
an  additional  payment  should  be  made  on  account  of  such  expenses. 
In  tha  absence  of  any  definite  obligation  expressed  in  this  agree* 
ment  on  the  part  of  the  United  States  to  put  the  work  in  such  condi- 
tion as  to  enable  the  claimant  to  perform  during  warm  weather 
there  is  no  obligation  on  the  part  of  the  United  States  to  reimburse 
the  contractor  any  expense  he  may  have  been  put  to  by  additional 
patch  required  to  perform  in  colder  weather.  No  reason  appears 
furthermore  why  the  United  Slates  should  compensate  the  claimant 
for  any  expenses  he  may  have  been  put  to  by  damages  caused  by  the 
gieneral  contractor  or  other  persons.    This  claim  is  therefore  denied. 

DISPOSITION. 

1.  Order  will  issue  denying  the  claim  and  dismissing  the  state- 
OA  I>eliifield  and  Mr.  Bttggarly  concurring. 


March  27,  1920. 
Cases  Nos.  1961  to  1965. 

In  re  CLADC  OF  OEOKOE  B.  MAKX. 

1.  EXPEEIHEHTAL  AND  ADDITIONAL  COSTS.— The  claimant  1b  entitled  to^ 
be  reimbursed  for  costs  expended,  or  inonrred,  in  oonstmcting  at  the 
request  of  the  Government  an  axle  srange  and  an  experimental  cart^ 
neither  of  which  was  required  under  the  contract  or  specifications. 

8.  NO  JTJKISDICTION  OF  TOBT.— Claimant  alleges  that  his  "good  will '» 
was  damaged  to  the  extent  of  f50,000,  and  that  he  snifered  a  material 
loss  of  f  10,822.91  in  improper  rejection  of  materials  due  to  the  im-  | 

proper  actions  of  officers  and  agents  of  the  United  States.  This  is  an 
action  sounding  in  tort  and  the  Board  of  Contract  Adjustment  has  no 
Jurisdiction. 

8.  TBANSACTIONS  BUBBEatTENT  TO  ABHISTICE.— When  the  transactions 
relied  upon  as  forming  the  basis  of  the  claim  occurred  subsequent  to 
the  signing  of  the  armistice,  the  Board  of  Contract  Adjustment  has  no 
Jurisdiction  under  the  act  of  March  8,  1919. 

4.  BELEASE. — SerYices  were  performed  by  claimant  under  a  formal  contract, 

which  was  suspended,  and  then  a  termination  contract  was  executed  in 
which  th^  claimant  released  the  OoTcrnment  from  any  and  all  claims 
arising  from  the  formal  contract.  Claims  for  services  in  adjusting  the 
formal  contract  should  have  been  included  in  the  termination  contract 
and  can  not  now  be  considered. 

5.  BEMOVAL  OF  OBSTBtTCTIONS. — ^When  the  claimant  was  advised  by  Govern- 

ment officers  to  remove  lumber,  trash,  and  dirt  from  his  shop,  in  order 
that  there  might  be  room  to  perform  Government  work,  no  contract  to 
compensate  for  such  services  arose  under  the  act  of  March  8,  1919. 

6.  CLAIM  AND  DECISION. — Claims  under  the  act  of  March  8,  1919,  for  labor 

and  services,  and  damages,  totaling  $18,740.58,  arising  from  contracts 
for  400  wire  carts.  Held,  claimant  entitled  to  recover  on  two  itemt 
aggregating  f326.81  and  others  dismissed. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISIONS. 

The  Board  finds  the  following  to  be  the  facts : 

These  are  all  Class  B  claims  originally  filed  in  the  oflSce  of  the 
Chief  Signal  Officer  and  referred  to  this  Board  by  letter  of  War 
Department  Claims  Board  of  date  September  10,  1919,  with  resolu- 
tion directing  their  consideration. 

The  claims  will  be  considered  in  their  numerical  order. 
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Claim  No.  150-C-1061. 

1.  It  is  alleged  that  on  or  about  August  1,  1918,  claimant  wks 
engaged  in  the  manufacture  of  wire  carts  for  the  Government. 
O.  C.  Terry,  first  lieutenant,  Signal  Corps,  was  stationed  at  claimant's 
plant  in  the  capacity  of  production  officer.  During  the  progress  of 
the  manufacture  of  the  carts  in  question,  and  on  or  about  the  time 
alleged,  Lieut.  Terry  concluded  that  it  had  become  necessary  that 
a  template  or  axle  gauge  be  provided  to  test  and  make  uniform  the 
seating  of  the  axles.  He  accordingly  had  prepared  by  a  Govern- 
ment draftsman  and  furnished  claimant  a  blueprint  or  drawing  of 
the  proposed  axle  gauge  which  he  directed  to  be  made  up  by 
claimant.  The  axle  gauge  was  made  up  by  claimant  at  a  cost  of 
$36.85.  The  only  conflict  in  the  testimony  is  that  claimant  contends 
that  the  axle  gauge  was  to  be  used  for  testing  purposes  on  all  wire 
carts  manufactured  by  all  contractors,  whereas  Lieut.  Terry  asserts 
that  it  was  not  intended  for  use  ^'  as  a  test  for  other  manufacturers." 
2.  The  instructions  relied  upon  as  authority  for  the  construction 
of  the  axle  gauge  are  set  out  in  the  testimony  as  follows : 

"  Mr.  Mabx.  Lt.  Terry  informed  me  at  the  time  that  he  was  having 
a  drawing  made  up  by  C.  P.  Bowen,  who  was  in  his  office  as  a 
government  draftsman.  This  drawing  was  of  an  axle  gauge 
which  we  wanted  to  have  made  up  to  see  that  these  axle  gauges  were 
all  uniform  as  to  their  position  on  the  frame,  and  at  the  same  time 
to  use  it  as  a  jig  to  go  around  to  the  various  contractors  who  were 
working  under  orders  on  wire  carts  and  to  try  to  test  out  these 
frames  to  see  that  the  axle  brackets  were  in  their  proper  place. 

"  Mr.  Bailey.  Was  this  matter  embraced  in  the  contract  that  you 
were  thfen  filling  for  the  Government? 

"  Mr.  Marx.  No,  sir. 

"Mr.  Bailey.  What  did  you  do  in  pursuance  of  the  direction  of 
Lt.  Terry? 

"Mr.  Marx.  I  immediately  went  up  to  the  office  and  notified  the 
office  and  told  them,  and  Lt.  Terry  gave  me  a  blueprint  of  this 
gau^e. 

"Mr.  Bailey.  Have  you  the  blueprint? 

"Mr.  Marx.  No;  I  could  not  find  it,  and  I  tried  to  get  a  copy 
over  at  the  Eastern  Department,  but  could  not  get  it. 

"Mr.  Baiijby.  What  did  you  do  in  pursuance  of  instructions  of 
Lt.  Terry  ? 

"  Mr.  AIarx.  I  notified  the  office  about  this  and  I  then  immediately 
went  down  to  the  foreman  and  informed  him  to  make  the  necessary 
preparations  to  start  as  soon  as  possible  to  make  u^  this  axle  gauge. 

"Mr.  Bailey.  State  whether  or  not  you  did  make  it  up ? 

"  Mr.  Marx.  The  axle  gauge  was  finished. 

"Mr.  Bailey.  State  whether  it  was  made  in  accordance  with  the 
blueprints  given  to  you? 
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"  Mr.  Marx.  The  axle  gauffe  was  made  in  accordance  with  that 

and  was  checked  up  by  Mr.  Bowen  three  or  four  times,  due  to  little 

complications." 

*  *  *  *  *  ^  * 

"Mr.  G.  B.  Marx.  We  had  a  number  of  frames  already  marked 
to  set  down  the  axle  bed,  when  I  was  informed  that  they  were  get- 
ting carts  made  by  some  other  concerns,  and  Lt.  Terry  suggested 
that  we  ought  to  have  an  axle  gauge  made  so  as  to  make  all  the 
carts  that  were  made  in  different  places,  so  that  they  should  be 
uniform  and  to  enable  him  to  test  tnem.  I  says,  '  I  guess  you  can 
I  do  that.'    He  says :  '  You  had  better  have  that  made.' 

"  Mr.  Batley.  What  did  he  say  about  the  expense? 
j  "  Mr.  G.  B.  Marx.  There  was  not  anything  said  about  the  prices  at 

that  time. 

"  Mr.  Bailey.  What  was  said  about  the  expense  at  any  time  ?   * 

"  Mr.  G.  B.  Marx.  He  says,  'I  will  see  that  you  get  paid  for  that ; 
that  will  be  all  right.' 

"  Mr.  Bailey.  State  whether  you  proceeded  to  make  it. 

'^  Mr.  G.  B.  Marx.  Yes.    He  then  got  the  drawings  ready  and  then 
my  son,  Robert,  undertook  to  take  care  of  it. 
i  "  Mr.  Bailey.  Have  you  ever  been  paid  for  that? 

"  Mr.  G.  B.  Marx.  ISever. 
I  "Mr.  Bailey.  Did  you  actually  make  it? 

"Mr.  G.  B.  Marx.  Yes;  that  is,  it  was  made  in  our  place  with 

parts  of  it  outside. 

"  Mr.  Bailey.  Your  claim  is  for  $36.85.    That  is  the  expense  of 
making  that  axle  gau^  and  the  material? 

"  Mr.  G.  B.  Marx.  Yes,  sir. 


"  Mr.  Bailey,  Claim  No.  1961  is  for  $36.85.    Will  you  state  in 
few  words  as  you  can  this  claim? 

'*•  Mr.  W.  L.  Marx.  I  know  there  was  a  gauge  bein^  made,  natu* 
rally  going  through  the  plant  and  looking  around  1  have  seen  it 
and  seen  it  constructed  and  seeing  the  material  being  made  for  it 
by  the  machinists,  and  I  saw  it  come  back  all  completed  and  eventu- 
ally saw  some  of  the  Government  people  using  it." 

3.  This  Board  holds  that  the  facts  show  that  prior  to  November  12, 
1918,  an  implied  agreement  arose  on  the  part  of  the  United  States 
Government  to  reimburse  the  claimant  the  fair  value  of  the  services 
rendered  by  him  and  that  it  is  such  an  agreement  as  the  Secretary  of 
War  is,  by  the  act  of  March  2,  1919,  authorized  to  adjust. 

Claim  No.  150-C-1962. 

1.  The  subject  matter  of  this  claim  is  expressed  by  claimant  in  the 
following  language: 

"Informal  claim,  Class  'B,'  for  recovery  of  losses  sustained 
through  improper  actions  of  officers  and  agents  submitted  under 
intent  of  an  act  of  Congress,  March  2,  1919,  providing." 

2.  The  petitioner  seeks  relief  in  the  sum  of  $10,222.94,  made  up 
of  various  items  not  therein  clearly  explained ;  nor  are  the  exhibits 
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or  testimony  materially  helpful  toward  adjudication.  The  petition 
is  a  lengthy  and  severe  arraignment  of  the  acts  and  conduct  of  Oliver 
C.  Terry,  First  Lieutenant  Signal  Corps,  who  was  stationed  at 
claimant's  plant  as  production  officer  during  the  summer  and  early 
fall  of  1918,  while  claimant  was  engaged  in  the  performance  of 
contracts  for  the  manufacture  of  wire  carts  for  the  Government, 
because  of  all  of  which  claimant  alleges,  among  other  things,  the 
loss  of  good  will  to  the  amount  of  $50,000.  There  is  not  the  slightest 
suggestion  of  any  contractual  relation  existing  between  claimant  and 
the  Government  or  its  agents,  so  far  as  mig^it  pertain  to  this  claim. 
Clearly,  therefore,  the  action  is  one  arising  ex  delicto,  and  conse- 
quently not  within  the  jurisdiction  of  this  Board  to  adjust. 

3.  The  testimony  does  not  go  so  far  as  to  substantiate  the  extrava- 
gant allegations  made,  but  is  limited  to  the  complaint  that  Lieut 
Terry  was  responsible  for  rejecting  or  junking  certain  materials  in 
the  absence  of  the  proper  inspection  officer,  which  materials  were 
sold  by  claimant  at  great  financial  loss. 

4.  It  is  not  deemed  essential,  under  the  view  taken,  to  discuss  the 
testimony  submitted  on  this  claim,  but  the  following  pages  of  the 
transcript  thereof  are  cited  for  reference. 

5.  The  issues  involved  are  clearly  contrtdled  by  numerous  United 
States  Supreme  Court  deci^ons.  Especially  in  point  in  the  case  of 
Gibbons  v.  Umted  States,  8  Wall  269, 191.  ed.  463,  wherein  the  Court 
said: 

"  But  it  is  not  to  be  disguised  that  this  case  is  an  attempt,  under  the 
assumption  of  an  implied  contract,  to  make  the  Qovernment  respon- 
sible lor  the  unauthorized  acts  of  its  officer,  those  acts  being  itt  them- 
^lvB9  torts.  No  government  has  ever  held  itself  liable  to  individtiftls^ 
for  the  misfeasance^  laches,  or  unautbcnri^ed  exercise  of  power  by 
its  officers  and  agents.  In  the  language  of  Jud^e  Story,  'it  does 
not  undertake  to  guarantee  to  any  person  the  fidelity  of  any  of  the 
oiieers  or  agents  whom  it  employs^  since  that  would  involve  it  in  all 
its  oMTations  in  endless  embarrassments,  and  difficulties,  vnd  losses, 
wfaicn  would  be  subversive  of  the  public  interests.'  ♦  ♦  *  The 
lai^age  of  the  statutes  which  confer  jurisdiction  upon  the  Coart 
of  Claims  excludes  by  the  strongest  implication  d^nands  against  the 
government  founded  on  torts.  The  general  principle  whicn  we  hftve 
already  stated  as  applicable  to  all  government  forbids,  on  a  policy 
imposed  by  necessity,  that  they  should  hold  themselves  liable  for 
unauthorized  wrongs  inflicted  by  their  officers  on  the  citizen,  though 
occurring  while  engaged  in  the  discharge  of  official  duties    •    *    *." 

The  above  case  is  cited  together  with  other  leading  cases  upon 
the  subject,  in  Boghy  v.  United  States,  188  U.  S.  400. 

6.  This  Board  holds  that  the  evidence  fails  to  show  that  any  agree- 
ment, either  expressed  or  implied,  was  entered  into  between  claimant 
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and  the  United  States  Government,  its  officers  or  agents,  which  the 
Secretary  of  War  would  be  authorized  by  the  act  of  March  2,  1919, 
to  adjust. 

Claim  No.  150-C-1963. 

1.  This  claim  was  in  effect  withdrawn  by  claimant  at  the  hearing 
for  the  reason  that  the  testimony  introduced  showed  conclusively 
that  the  transactions  relied  upon  as  forming  the  basis  of  claim  oc- 
curred subsequent  to  the  signing  of  the  armistice,  and  claimant  was 
unable  to  show  any  connection  between  such  dealings  and  any  con- 
tractual relations  existing  between  himself  and  the  Government 
prior  to  November  12,  1918.  When  the  situation  became  apparent 
on  the  hearing,  counsel  for  claimant  made  the  following  statement : 

''Mr.  Bailey.  At  the  suggestion  of  the  Board  we  will  not  intro- 
duce any  more  evidence  on  this  particular  claim.  T  am  informed  by 
Mr.  Marx  that  this  took  place  after  the  armistice." 

2.  The  claim  is  for  $7,552.65  for  labor  and  services  rendered  officers 
of  the  Government  while  engaged  in  checking  up  and  taking  an  in- 
ventory of  property  and  materials  left  on  claimant's  hands  after  the 
suspension  of  formal  contract  No.  4241-A,  order  No.  110016,  for  the 
manufacture  of  200  wire  carts.  When  this  work  had  been  completed, 
claimant  entere'd  into  a  supplemental  agreement  with  the  Govern- 
ment, dated  June  25,  1919,  which  terminated  the  original  contract 
and  released  the  Government  of  any  and  all  liability  thereunder. 
The  labor  and  services  having  been  rendered  in  connection  with  the 
adjustment  of  ii  suspended  formal  contract,  any  claim  for  reimburse- 
ment therefor  should  have  been  made  and  presented  for  consideration 
along  with  all  other  items  included  in  such  adjustment.  Further- 
more, the  supplemental  agreement  terminating  the  original  contract 
provides : 

"  Abticle  III.  The  Contractor  does  hereby  for  itself,  its  successors 
and  assigns,  remise,  release,  and  forever  discharge  the  Government 
of  and  from  all  and  all  manner  of  debts,  dues,  sum  or  sums  of  money, 
accounts,  reckonings,  claims  and  demands  whatsoever  due  or  to  be- 
come due  in  law  or  in  equity  under  or  by  reason  of  or  arising  out  of 
said  original  contract.'' 

3.  This  Board  holds  that  the  evidence  fails  to  show  that  any  agree- 
ment, express  or  implied,  was  entered  into  between  claimant  and  the 
United  States  Government,  its  officers  or  agents,  which  the  Secretary 
of  War  would  be  authorized  by  the  act  of  March  2, 1919,  to  adjust. 

Claim  No.  150-C-1964. 

1.  Claimant  seeks  relief  in  the  sum  of  $289.36  to  reimburse  him 
for  alleged  expenditures  incurred  in  the  construction  of  what  is 
termed  an  "  experimental  wire  cart,"  in  compliance  with  verbal  orders 
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an4  instructions  of  O.  C.  Terry,  first  lieutenant.  Signal  Corps,  who 
was  stationed  at  claimant's  plant  as  production  officer  in  the  summer 
and  fall  of  1918. 

2.  While  claimant  was  engaged  in  the  performance  of  contracts 
for  the  manufacture  of  wire  carts  for  the  'Government,  in  August, 
1918,  it  developed  that  the  foot-pedal  mechanism  failed  to  function 
to  the  satisfaction  of  Lieut.  Terry.  He  took  the  matter  up  with 
claimant,  and  it  was  verbally  agreed  that  claimant  would  undertake 
the  construction  of  an  experimental  cart  in  accordance  with  a  di*aw- 
ing  or  blue  print  furnished  by  Lieut.  Terry. 

3.  Probert  B.  Marx,  son  of  claimant,  who  was  serving  in  the  Army 
as  a  sergeant,  and  was  stationed  at  claimant's  plant  under  Lieut. 
Terry,  testified  that  Lieut.  Terry  handed  him  a  blueprint  of  the 
proposed  cart  and  told  him  ^^  to  go  immediately  and  take  the  neces- 
sary steps  to  have  a  sample  constructed  with  these  improvements  on 
it,"  and  that  in  his  presence  Lieut.  Terry  told  claimant,  in  response 
to  a  direct  request-of  claimant,  that  he  be  given  ^^  an  order  for  this 
sample  wire  cart  of  yours,  so  that  I  will  recover  my  money."  "  That 
is  aU  right,  Mr.  Marx;  I  will  see  that  yoii  get  the  order;  if  not,  I 
will  see  that  the  Government  pays  you.  You  need  not  worry  about 
your  not  receiving  the  money,  because  if  the  Goveriynent  don't  give 
it  to  you  I  will  stand  good  for  that,  so  that  is  proof  enough  that  it 
is  a  verbal  order  by  me  in  behalf  of  the  Government." 

Claimant  testified  that  he  agreed  with  Lieut.  Terry  to  go  ahead 
with  the  work,  but  said  to  him,  **  Don't  forget  I  want  to  get  paid  for 
that "  ;  to  which  Lieut.  Terry  replied,  "  That  will  be  all  right ;  I  will 
see  that  you  get  the  money.  If  you  don't  get  it,  I  will  pay  it  myself. 
It  will  be  all  right" 

Lieut.  Terry  testified  that  he  directed  Sergeant  Marx,  who  was  an 
expert  mechanic,  to  do  the  work  on  this  cart  himself,  and  further, 
in  answer  to  the  question :  "  Did  you  order  them  to  make  this  cart?  " 
said :  "Well,  you  might  say  it  was  an  order.  It  was  a  sort  of  mutual 
agreement  between  Marx  and  myself.  He  knew  the  trouble  that  we 
had  been  having,  and  Bobert  Marx  was  working  as  my  assistant.  We 
talked  the  matter  over  and  we  came  to  the  conclusion  that  we  would 
try  that  out.  It  put  the  matter  up  to  the  Engineering  Division  and 
Bober  Marx  was  given  instructions  for  that  work.  He  was  to  do  the 
work  himself,  if  I  understood,  as  an  expert  mechanic.  That  was  to 
avoid  using  up  a  good  deal  of  labor  on  this  particular  work,  and  he 
could  do  this  at  odd  times.  Of  course,  that  cart  was  never  put  to 
wheels.  The  last  I  saw  of  it  was  in  November,  and  it  was  never  on 
the  wheels  and  never  had  an  axle  put  on,  as  I  remember.  But  possibly 
in  my  estimation,  being  familiar  with  castings  and  machine  work, 
etc.,  I  estimate  there  is  about  $85  worth  of  work  done  on  it  including 
the  castings  and  all." 
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4.  While  the  cart  was  not  entirely  completed,  it  is  agreed  that  sub- 
stantial progress  was  made  in  its  canstruction  before  the  signing  of 
the  armistice. 

5.  This  Board  holds  that  the  facts  show  that  prior  to  November  12, 
1918,  an  implied  agreement  arose  osx  the  part  of  the  United  States 
Government  to  reimburse  the  claimant  the  fair  value  of  the  materials 
used  and  the  services  rendered  by  him  and  that  it  is  such  an  agree- 
mt&nt  as  the  Secretary  of  War  is,  by  the  act  of  March  2, 1919,  author- 
ized to  adju3t. 

Claim  No.  15(M>1'965. 

1.  Relief  is  sought  in  the  sum  of  $638.72  for  expenditures  alleged 
to  have  beeii  incurred  in  moving  certain  lumber  from  a  building  in 
claimant's  plant  in  compliance  with  what  is  termed  the  '^order  of 
William  D.  Southwick,  captain,  Signal  Corps,"  such  order  havii^ 
been  given,  it  is  claimed,  on  or  about  July  31,  1918.  Ejfforts  were 
being  made  to  expedite  production  of  claimant's  plant,  he  being  en- 
gaged in  the  performance  of  contracts  for  the  manufacture  of  wire 
carts  for  the  Government. 

2.  It  was  the  duty  of  Capt.  Southwick  to  visit  the  plants  of  con- 
tractors, who  Tjere  slow  and  backward  in  production,  and  to  give 
them  helpful  cooperation  toward  stimulating  production  and  de- 
liveries. This  idea  prompted  his  trip  to  claimant's  plant  in  the  sum- 
mer of  1918,  where  he  spent  "  a  part  of  a  week." 

3.  Robert  B.  Marx,  son  of  claimant,  testified  that  Capt.  Southwick 
called  at  claimant's  plant  about  the  middle  of  August,  1918,  and  as 
he  '^  entered  the  building  that  was  being  constructed  for  the  purpose 
of  fulfilling  these  orders  for  wire  carts  there  had  been  a  lot  of  lumber 
and  material  that  belonged  to  us  personally  that  had  no  connection 
with  the  contract,  material  not  to  be  furnished  in  that  contract. 
Capt.  Southwick  informed  my  father  that  he  had  better  take  that 
material  and  see  that  it  was  moved  out  and  put  into  the  Diamond 
Street  property  to  make  room  so  the  carts  could  be  constructed  and 
finished  in  this  building.  My  father  at  that  request  immediately  took 
the  necessary  steps  and  had  the  material  moved  out." 

Claimant  testified : 

"There  was  not  anything  said  about  the  pile  of  lumber,  25  feet 
deep  and  100  feet  long,  which  went  up  to  the  roof  of  the  building, 
which  was  about  14  feet  high;  he  did  not  say  anything  about  that 
until  the  following  morning  and  then  he  said,  '  M!arx,  you  ought  to 
get  this  lumber  out  of  here.  He  says, '  you  won't  have  room  enough 
to  do  all  this  work.'  I  was  intending  to  use  that  for  the  paint  shop. 
He  says, '  you  had  better  get  it  out  of  here,'  and  that  is  what  I  did." 

He  further  testified  in  response  to  the  question,  "  Was  it  in  your 
way  for  the  contract  that  you  were  working  on  ? ",  as  follows : 
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"  They  wanted  more  production  and  they  wanted  us  to  help  and 
they  said, '  You  had  better  take  it  out  of  the  way  and  that  will  help 
us  along,'  so  we  did  that.'' 

Capt.  Southwick's  recollection  with  respect  to  the  removal  of  the 
lumber  was  vague.    He  testified : 

"  I  had  forgotten  about  any  lumber,  but  Mr.  Marx  was  building 
an  addition  to  the  main  wagon  shop  that  he  had  formerly  and  they 
were  cramped  for  room  ♦  •  ♦  and  the  only  lumber  that  I  re- 
member was  a  single  tier  of  plank  piled  perhaps  four  or  five  feet 
high  *  *  *  as  1  remember  this  is  all  I  saw  and  I  spoke  to  Mr. 
Marx  about  it  and  he  said,  '  Now  I  will  get  it  out  of  there.*  One 
morning  we  came  in  there  and  he  said,  ^  I  nave  gotten  that  out,*  and 
it  went  out  in  that  way." 

4.  This  Board  holds  that  the  evidence  fails  to  show  that  any 
agreement,  either  e^^press  or  implied,  was  entered  into  between  claim- 
Ant  and  the  United  States  Government,  its  officers  or  agents,  which 
the  Secretary  of  War  would  be  authorized  by  the  act  of  March  2, 
1919,  to  adjust. 

DISPOSITION. 

1.  As  to  claims  Nos.  150-0-1961  and  150-0-1964,  this  board  will 
make  and  transmit  statements  of  the  nature,  terms,  and  conditions 
d  the  agreements  and  certificates  C  to  the  Claims  Board,  Signal 
Corps,  for  action  in  the  manner  provided  in  subdivision  (c),  sec- 
tk>JD  6,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Divi- 
sioli. 

2.  As  to  claims  No.  150-C-1962, 150-C-1963,  and  150-C-1965,  this 
Board  will  enter  the  usual  final  orders  denying  relief. 

Col.  Delafield  and  Capt.  Morgan  concurring. 


Mabch  27,  1920. 
Case  No.  2365. 

In  re  CLAIM  OF  HITBO  CHEIQCAL  COBPO&ATIOH. 

1.  FACILITIES. — ^Where  oAeers  of  the  OoTemmeiit  mrged  elaimaat  to  in- 
creaso  its  output,  and  claimant  thoronpon  changed  and  enlarged  its 
plant,  claimant  is  not  entitled  to  reimhnrsement  therefor  in  the  ahsenoe 
of  any  promise  of  such  reimbursement. 

t.  CLAIM  AHD  DECISIOH.— Claim  under  the  act  of  March  S,  1919,  for  f814,- 
S16.91,  based  upon  two  grounds:  (1)  an  oral  agreement  relating  to  fa« 
duties,  and  (S)  an  oral  agreement  for  the  manufacture  of  9,000,000 
pounds  of  picric  acid.  Held,  claimant  is  not  entitled  to  relief  on  either 
ground. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was  referred  to  the  Board  of  Contract  Adjustment 
by  the  Ordnance  Department  Claims  Board,  under  General  Order 
103,  War  Department,  1918,  and  is  for  $814,215.91,  claimed  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  The  claimant  rests  its  case  upon  two  separate  contentions : 
First,  that  Government  officials  promised,  in  consideration  of  the 

installation  of  a  plant  for  the  manufacture  of  picric  acid,  that  the 
claimant  should  receive  sufficient  Government  contracts  to  reimburse 
it  for  the  expenditures  incurred  in  connection  with  the  installation 
of  said  plant,  and 

Second,  that  the  claimant  "received  from  Government  officials  an 
informal  contract,  on  or  about  October  5,  1918,  for  the  manufacture 
of  9,000,000  pounds  of  picric  acid,  to  be  delivered  one  and  one-half 
million  pounds  monthly  during  the  first  six  months  of  1919. 

3.  Under  date  of  October  1,  1917,  Messrs.  F.  D.  Patterson  and 
Richard  Irvin,  being  in  copartnership  engaged  in  the  manufacture 
of  picric  acid  according  to  the  so-called  pot  method,  received  an 
order  from  the  Government  for  the  manufacture  of  6,900,000  pounds 
of  picric  acid,  to  be  delivered  from  November,  1917,  to  August, 
1918.  This  order  was  merged  in  a  contract  dated  February  26,  1918, 
made  with  the  Nitro  Chemical  Corporation,  the  claimant,  a  corpora- 
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tion  formed  by  Messrs.  Patterson  and  Irvin  for  the  purpose  of  tak- 
ing over,  with  the  consent  of  the  .Government,  the  order  in  ques- 
tion. This  contract  was  for  6,900,000  pounds  of  picric  acid,  to  be 
delivered  as  follows :  In  March,  1918,  300,000  pounds ;  April,  800,- 
000  pounds;  May,  1,300,000  pounds,  and  beginning  June,  1,500,000 
pounds  per  month  untU  completion  in  August. 

4.  After  conversations  with  Government  officials,  which  will  be 
more  specifically  referred  to  hereinafter,  the  claimant  made  over  its 
plant,  changing  its  method  of  production  to  the  so-called  conical 
method.  This,  when  completed,  was  calculated  to  increase  the  out- 
put of  the  claimant's  plant  to  one  and  one-half  million  pounds  per 
month. 

5.  The  first  claim  of  the  claimant  is  that  these  alterations  were 
made  relying  upon  promises  of  Government  officials  that  the  claim- 
ant should  receive  sufficient  Government  contracts  to  reimburse  it 
for  expenditures  thus  undertaken.  The  language  on  which  the 
•claimant  relies  to  establish  his  contract  was  stated  by  Mr.  Irvin  in 
the  following  words,  alleged  to  have  been  spoken  by  Maj.  C.  B. 
Peters,  who  was  at  the  time  head  of  the  Explosives  Section,  Pur- 
chase Division  of  the  Procurement  Division : 

"  We  asked  him  if  we  would  get  business  that  would  warrant  the 
<;ost  of  that  and  he  said  '  Why  there  is  nothing  like  the  amount  of 
facilities  now  in  the  country  for  making  picric  acid  that  will  evi- 
dently be  required  by  the  Government;  you  need  not  worry  about 
•enough  orders  to  pay  for  the  plant ;  you  will  get  plenty  of  orders  to 
warrant  the  cost  of  the  construction/ " 

6.  The  claimant's  witness  testified  that  Maj.  George  H.  Gleason, 
who  was  assistant  to  the  negotiating  officer  charged  by  the  Procure- 
ment Division  with  negotiating  for  picric  acid,  asked  the  claimant 
to  install  the  larger  plant;  that  there  was  talk  of  a  two  years'  war 
and  that  it  was  said  that  the  Government  would  require  all  the  ex- 
plosives of  picric  acid  that  could  be  produced. 

7.  Maj.  Gleason  and  Capt.  Peters  both  denied  that  they  had  made 
any  promise  to  the  claimant  to  give  the  claimant  future  contracts  to 
take  care  of  its  expenditures  in  connection  with  the  increased  plant. 
They,  however,  urged  the  claimant  to  increase  the  output  of  its  plant 
and  to  change  from  the  pot  method  to  the  conical  method,  the  latter 
being  more  economical  and  making  possible  a  larger  output. 

8.  In  connection  with  the  claimant's  second  claim  the  evidence 
was  as  follows:  On  September  21,  1918,  Maj.  Peters  wrote  to  the 
<;laimant  stating  that  this  section  was  negotiating  for  extension  of 
contracts  for  the  manufacture  of  picric  acid  during  the  period  ter- 
minating June  30, 1919,  and  requested  the  claimant  to  promptly  sub- 
mit a  proposal  for  the  manufacture  of  this  product. 
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9.  Under  date  of  October  4.  1918,  the  claimant  submitted  a  pro* 
posal  to  manufacture  9,000,000  pounds  of  picric  acid  from  January 
1, 1919,  to  June  30, 1919,  at  56  cents  per  poimd. 

10.  On  October  5,  1918,  Messrs.  Patterson  and  Irvin  called  on 
Maj.  Peters.  The  witnesses  did  not  entirely  agree  as  to  what  took 
place  at  the  conversation.  Maj.  Peters  testified,  however,  that  he 
gave  the  claimant  no  definite  order.  His  testimony  is  substantiated 
by  a  letter  which  he  wrote  to  the  claimant  on  the  same  day,  as  fol- 
lows: 

"  1.  You  are  advised  of  the  receipt  of  your  proposal  for  the 
manufacture  of  picric  acid,  dated  October  4,  1918. 

"2.  As  stated  to  your  Mr.  Patterson  on  this  date,  the  matter  of 
renewing  existing  contracts  for  this  product  will  receive  attention  as 
soon  as  authority  is  given  to  proceed  with  negotiations.  In  the 
meantime  your  proposal  will  receive  careful  attention,  so  that  when 
it  shall  become  possible  to  negotiate  a  clear  idea  of  what  should  be 
accomplished  will  have  been  determined. 

DECISION. 

1.  We  do  not  find  upon  the  evidence  that  the  claimant  has  estab- 
lished a  contract  upon  either  of  its  contentions.  The  Government 
ofiicials  deny  explicitly  the  claim  that  they  promised  contracts  to 
the  claimant  in  the  spring  of  1918  other  than  the  contract  the 
claimant  actually  received.  The  language  to  which  the  claimant's 
witness  testified  imports  a  prophecy  as  to  what  is  likely  to  happen 
rather  than  a  promise  by  which  it  is  intended  to  bind  the  Govern- 
ment to  a  large  expenditure  of  money. 

2.  It  may  be  mentioned  in  passing  that  everything  the  claimant 
has  done  in  increasing  the  output  of  its  plant  has  only  brought  its 
plant  to  the  capacity  which,  in  the  contract  of  February  26, 1918,  the 
claimant  agreed  its  plant  should  attain,  that  is,  one  and  one-half 
million  pounds  per  month. 

3.  The  negotiations  of  September  and  October  terminated  in  the 
letter  of  October  5,  1918,  which  stated  that  the  claimant's  proposal 
would  have  careful  attention.  It  is  obvious  that  these  negotiations 
never  progressed  to  the  point  of  a  definite  order  to  the  claimant. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  concurring. 


Mabch  27, 1921). 
Case  Vq.  567. 

In  re  CLAIM  OY  DXnAVCX  CHXCX  WBITXX  COXPOBATIOH. 

1.  VAIXUmX  TO  PSOtECVXX  CLAXX^llO  AGUBXHXHT.— WHere  a  eUlaMat^ 
busing  its  elaim  ^n  an  iaf ormal  agresae&t  under  tlie  act  of  Xaroli  3» 
1919»  aftsr  requesting  and  obtaining  three  oontinnatlons,  fails  to  ap- 
pear or  produce  any  testimony  and  the  Board  receives  no  reply  to  any 
of  three  letters  requesting  claimant  to  set  a  date  for  hearing  satisfae- 
tory  to  it,  the  claim  will  be  determinod  by  the  Board  on  the  record  be- 
fore it;  and  from  snch  record  the  Board  is  nnable  to  find  an  agreement 
within  the  meaning  of  said  act 

8.  CLAIX  AHB  PSCISIOH.^Claim  nnder  act  of  IKarch  8»  1919,  for  $13,695.49 
for  loss  by  reason  of  commitments  for  brass  for  manufacturing  trench 
mirrors.    Held,  no  agreement  within  the  meaning  of  said  act. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
<^laim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $13,525.43  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  the  statement  of  claim  it  is  alleged  that  on  October  9,  1918, 
Mr.  M.  Cerf,  vice  president  and  general  manager  of  the  Defiance 
Check  Writer  Corporation,  of  Bochester,  N.  Y.,  called  on  Lieut. 
Walter  S.  Le  Febre,  Q.  M.  C,  at  Washington,  and  was  told  by  Lieut. 
Le  Febre  that  the  Government  was  going  to  place  orders  for  2,000,- 
000  trench  mirrors  and  that  as  Mr.  Cerf 's  company  was  thoroughly 
equipped  and  seemingly  in  a  better  position  than  anyone  else  it 
would  be  given  an  order  for  the  same  pro  rata  of  the  2,000,000 
trench  mirrors  which  his  company  had  just  been  given  of  an  order 
of  900,000  mirrors,  and  Lieut.  Le  Febre  impressed  him  with  the  fact 
that  his  company  must  get  busy  quickly  so  as  to  be  in. a  position  to 
expedite  the  delivery.  Lieut.  Le  Febre  had  just  given  Mr.  Cerf's 
company  an  order  for  400,000  of  the  requisition  for  900,000  mirrors. 
Belying  upon  this  statement  by  Lieut.  Le  Febre  with  refere'tice  to 
the  future  order,  it  is  alleged  that  claimant  ordered  115,110  pounds 
of  brass  from  the  Bome  Brass  &  Copper  Co.  on  October  18,  1918. 
The  alleged  promised  order  was  never  placed,  nor  was  the  brass 
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ever  delivered  to  claimant  by  the  Some  Brass  &  Copper  Co.  After 
the  signing  of  the  armistice  the  Some  Brass  &  Copper  Co.  rendered 
its  bill  to  claimant  for  $13,525.43  for  loss  due  to  cancellation  of  the 
order  of  October  18, 1918.  This  claim  is  for  reimbursement  for  this 
commitment  for  brass  alleged  to  have  been  made  as  a  result  of  the 
promises  made  by  Lieut.  Le  Febre  to  Mr.  Cerf  on  October  9,  1918. 

3.  This  case  was  originally  set  for  hearing  for  Monday,  December 
29,  1919,  and  due  notice  thereof  was  sent  claimant.  However,  at 
claimant's  request,  the  hearing  was  postponed  and  the  claim  was 
again  set  for  hearing  for  Thursday,  January  22,  1920,  but  at  claim- 
ant's request  the  hearing  was  again  postponed,  this  time  indefinitely. 
On  January  23,  1920,  and  again  on  February  6^  1920,  the  Recorder 
of  this  Board  wrote  claimant  requesting  that  it  set  a  date  for  the 
hearing  which  would  be  satisfactory  to  the  claimant.  Claimant  did 
not  acknowledge  receipt  of  either  of  the^  letters.  Again,  on  March 
12,  1920,  the  Recorder  of  this  Board  wrote  claimant  relative  to  the 
hearing  on  this  claim  and  stated,  in  part,  as  follows : 

"  If  a  reply  to  this  letter  is  not  received  by  Friday,  March  19,  next, 
it  will  be  presumed  that  you  do  not  desire  a  hearing  on  your  claim, 
and  the  same  will  be  referred  to  a  committee  of  this  Board  for  dis- 
I)osition  on  the  record  as  it  now  stands.'' 

Up  to  the  present  time,  March  22, 1920,  no  reply  to  the  above  letter 
has  been  received  by  this  Board. 

DECISION. 

1.  The  attitude  of  the  claimant  in  failing  to  appear  at  the  hearing 
on  its  claims  on  two  occasions,  in  each  instance  after  it  had  been 
given  due  notice  thereof,  and  its  subsequent  failure  to  acknowledge 
three  letters  from  this  Board  requesting  it  to  name  a  date  for  a  hear- 
ing which  would  be  satisfactory  to  it,  clearly  indicates  that  claimant 
does  not  intend  to  prosecute  its  claim.  The  Board  is  therefore  com- 
pelled to  decide  this  claim  upon  the  record  as  it  stands,  without  the 
formality  of  an  oral  hearing. 

2.  However,  the  record  as  it  now  stands  contains  a  statement  from 
W.  S.  Le  Febre,  formerly  first  lieutenant,  Quartermaster  Corps,  as- 
signed to  the  General  Supplies  Division,  Director  of  Purchase,  em- 
phatically denying  that  he  ever  made  any  such  statement  to  Mr.  Cerf 
as  is  alleged  in  the  statement  of  claim.  The  record  further  discloses 
that  on  October  9,  1918,  no  requisition  had  been  made  for  2,000,000 
trench  mirrors  and  there  is  nothing  to  indicate  that  such  a  requisition 
was  ever  made.  Consequently,  the  Board  holds  that  the  record,  as 
it  now  stands,  fails  to  establish  an  agreement  as  alleged  in  the  state- 
ment of  claim.   The  relief  prayed  for  is  therefore  denied. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


March  27,  1920. 
Case  No.  1775. 

In  re  CLAIM  OF  EOSHX  SICHABD8  CO. 

1.  CLAOC  AHD  DECISION. — Claim  on  Form  A,  under  the  aot  of  llarch  8,  1919^ 
for  $1,998.60  for  materials  purchased  and  loss  of  profits.  Held,  olaim- 
ant  not  entitled  to  recover.  Proof  insnAcient  to  establish  an  agree- 
ment within  the  act. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  by  reason  of  an  alleged  agreement  be- 
tween claimant  and  the  Quartermaster  Corps  of  the  War  Depart- 
ment. The  case  comes  to  this  Board  on  appeal  from  the  Claims 
Board,  Director  of  Purchase. 

On  Novembeir  6,  1919,  claimant  was  requested  to  furnish  this 
Board  with  further  information  necessary  to  clear  up  certain  doubt- 
ful questions  in  the  case,  and  no  compliance  having  been  had,  this 
request  was  repeated  on  November  26,  1919.  On  January  12,  1920, 
compliance  was  promised  by  claimant  within  80  days,  but  claimant 
having  done  nothing  by  that  time  was  notified  on  March  6,  1920, 
that  unless  this  Board  was  advised  within  10  days  from  that  date 
that  claimant  desired  a  hearing,  or  was  in  position  to  and  intended 
to  file  additional  evidence,  this  Board  would  conclude  that  claimant 
was  willing  to  have  the  claim  adjudicated  on  the  record  as  it  stands. 
Nothing  further  has  been  heard  from  claimant. 

STATEMENT    OF    FACTS. 

1.  The  claim  is  based  on  an  alleged  contract  with  Quartermaster 
Corps,  United  States  Army,  for  9,000  white  duck  coats  and  27,000 
pairs  of  white  duck  trousers  which  claimant  states  was  entered 
into  on  October  28, 1918. 

2.  The  record  indicates  that  on  or  about  October  22, 1918,  claimant 
was  recommended  by  the  Light  Goods  Manufacturing  Branch  to 
the  Purchasing  and  Contracting  Branch  of  the  Clothing  and  Equip- 
ment Division,  Quartermaster  Department,  for  a  ^contract  for  9,000 
white  duck  coats  and  27,000  pairs  of  white  duck  trousers,  and  that 
a  formal  contract  to  that  effect'  was  signed  by  the  claimant  and  the 
contracting  officer  of  the  quartermaster  depot,  Jeffersonville,  Ind. 

3.  This  contract  is  dated  October  28,  1918,  but  as  far  as  the  evi- 
dence shows  was  not  signed  until  after  November  12, 1918.  On  Novem- 
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ber  12  five  unsigned  copies  were  sent  to  claimant  with  the  request  that 
claimant  sign  and  return  them,  with  the  statement  that  when  the 
contract  had  been  approved  by  the  Director  of  Purchase,  an  exe- 
cuted copy  would  be  sent  to  claimant.  The  documents  were  signed 
by  claimant  and  returned  as  requested  and  signed  by  the  contracting 
officer,  but  no  copy  was  ever  delivered  to  claimant  and  the  record 
shows  that  the  execution  and  delivery  of  the  contract  was  counter- 
manded by  the  Government. 

4.  No  work  was  done  under  the  alleged  contract,  but  claimant  asks 
reimbursement  for  materials  alleged  to  have  been  purchased  to  per- 
from  the  contract  and  an  allowance  of  5  cents  per  garment,  which 
claimant  states  it  '^  understands  is  the  price  fixed  for  adjustment  of 
this  kind." 

DECISION. 

1.  The  evidence  contained  in  this  record  is  not  sufficient  to  support 
the  claim. 

2.  No  formal  contract  was  ever  enten^  into  and  the  claim  must 
rest  o&  some  informal  agreement,  if  any,  eatered  into  prior  to  the 
armistice  on  the  faith  of  which  claimant  incurred  the  alleged  ex- 
peoditures  prior  to  that  data 

3.  Althou^  the  record  iiMliciU;e&  that  claimant  was  recosuuended 
for  a  contract  on  October  22, 1918,  there' is  nothii^  to  show  that  this 
lecommeadation  wais  ever  foUowed  by  an  actual  omlraet,  nor  is 
tiieare  any  evidence  thlEit  claimant  was  ever  instructs  or  requested  to 
proceed  with  the  manufacture  of  the  clothing  or  to  incur  expeaises 
therefor  in  advance  ol  receiving  a  eontradt. 

4.  Under  these  cireumstances,  bo  agreement,  express  or  imptisd^ 
between  the  claimant  and  the  Government  is  shown  and  the  claim 
must  be  denied. 

DISPOSITION. 

1.  An  order  denyii^  the  claim  will  be  entered. 
Col.  Delafield  and  Maj.  Hope  concurring. 


March  27, 1920. 
Case  No.  2224. 

In  re  CLAIM  OF  THEODOBS  V.  H1T88A. 

I.  CLAXH  AHD  DECniOK.— Claim  for  MOO  under  the  aot  of  Karoh  %,  1919, 
for  packing  and  loading  an  eleotric  trareling  orane  on  ears  in  Hew  York 
City.    Held,  claimant  is  entitled  to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

DECISION. 

1.  This  matter  was  determined  without  a  hearing  on  January  30, 
1920.  Certificate  C  was  then  executed  with  a  document  annexed  show- 
ing  the  nature,  terms,  and  conditions  of  the  agre^nent  found  to  exist. 
Doubt  having  been  expressed  by  a  member  of  the  War  Department 
Claims  Board  as  to  the  correctness  of  the  certificate  and  document, 
the  matter  was  reconsidered  and  testimony  taken  on  March  18,  1920. 
This  testimony  has  been  weighed  and  the  entire  matter  reviewed. 

2.  This  Board,  after  such  reconsideration  and  review,  finds  that  the 
said  certificate  and  document  of  January  30, 1920,  are  correct  and  re- 
afiirms  the  same. 

DISPOSITION. 

1.  Papers  herein  will  be  transmitted  to  the  Ordnance  Claims  Board 
for  further  proceedings  pursuant  to  this  decision. 
Col.  Delafield  and  Mr.  Baggarly  concurring. 
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March  27,  1920. 
Cases  Nos.  1634,  1813,  1814,  1815,  and  2283. 

In  re  CLAIM  OF  THE  XHnrEAPOLIS  OVEBALL  XFG.  CO. 

1.  DELAY  OF  GOVEHHMENT  IN  FUBKISHING  MATEBIAL. — ^Where  the  recoid 
establishes  that  during:  the  period  claimant  alleges  it  was  delayed 
in  production  on  account  of  the  failure  of  the  Government  to  famish 
materials,  more  materials  were  delivered  to  claimant  than  it  could 
manufacture  and  that  it  made  greater  production  during  such  period 
than  at  other  times,  these  facts,  together  with  other  facts  in  evidence, 
show  that  there  is  no  ground  for  claimant's  contention  of  delay  in 
furnishing  materials  or  loss  on  account  thereof. 

8.  PE0HI8E  OF  AWAED. — Where  a  duly  authorized  representative  of  the 
Government  promises  claimant  that  he  will  recommend  an  award  for 
the  manufacture  of  certain  articles,  such  promise  does  not  constitute  an 
agreement  within  the  meaning  of  the  act  of  llarch  2,  1919,  and  the 
promise  having  been  fulfilled,  the  Government  is  under  no  obllgration  to 
reimburse  claimant  for  expense  in  installing  special  machinery  with 
which  to  fulfill  anticipated  orders. 

8.  CLAOr  AND  DECISION.— -Claim  for  |31,944.36  under  the  aet  of  Harch  S» 
1919,  for  loss  caused  by  delay  of  the  Government  in  furnishing  mate- 
rials from  which  to  manufacture  cotton  coats,  and  for  special  equip- 
ment.    Held,  claimant  not  entitled  to  recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS   or   TACT. 

This  Board  has  found  the  following  to  be  the  facts : 

1.  The  above-numbered  claims  were  heard  as  one  by  this  Board 
and  will  likewise  be  disposed  of  by  one  decision.  The  claim  num- 
bered 150-C-1634  was  withdrawn  during  the  hearing. 

2.  The  claim  under  150-C-1813  is  Class  A  in  nature  and  based 
upon  a  completed  proxy-signed  contract  for  60,000  cotton  coats^ 
which  contract  bears  the  date  of  July  31,  1918.  The  claim  there- 
under is  for  loss  alleged  to  have  resulted  from  delays  of  the  United 
States  in  furnishing  the  cloth,  which,  by  the  tej^ms  of  the  contract,  it 
was  bound  to  furnish  within  a  reasonable  time  after  the  contract  was 
signed.  The  loss  upon  which  claimant  seeks  reimbursement  is  for 
carrying  charges  upon  its  plant  and  moneys  necessarily  paid  to  idle 
labor  during  such  time  as  it  was  without  cloth. 

The  claim  under  150-C-1814  is  also  based  upon  a  completed  proxy- 
signed  contract  entered  into  between  the  claimant  and  the  United 
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States  on  January  8,  1918,  and  which  contract  was  for  the  manu- 
facture of  55,000  service  coats.  The  claim  under  this  contra<5t  is 
substantially  the  same  as  that  under  150-C-1813,  except  as  to  cer- 
tain items  which  were  withdrawn  at  the  hearing. 

The  witnesses  for  the  claimant  testified  that  there  was  no  cloth 
at  all  in  their  plant  for  periods  of  26  days  and  17  days,  respectively, 
under  these  two  claims,  during  which  time  it  was  necessary  to  pay  the 
laborers  their  full  salaries  in  order  to  keep  the  organization  intact 
The  claimant's  witnesses,  in  testifying  to  these  facts,  however,  had 
no  specific  data  or  memoranda  with  which  they  could  substantiate 
their  statements,  while  there  was  introduced  upon  the  part  of  the 
Government  the  records  of  the  Quartermaster  Corps,  setting  forth 
the  exact  date  and  quantity  of  deliveries  of  cloth  to  the  claimant, 
which  records  this  Board  feels  constrained  to  follow  rather  than 
the  statements  of  the  officials  of  the  claimant  company.  The  records 
of  deliveries  under  both  of  these  contracts  indicate  in  No.  150-C- 
1813  that  within  nine  days  after  the  contract  had  been  let  a  sub- 
stantial part  of  the  cloth  was  delivered  to  claimant,  and  that  during 
the  very  period  which  the  claimant  alleges  it  was  entirely  without 
cloth  deliveries  were  made  totalling  83,000  yards,  which  deliveries 
were  in  excess  of  the  quantities  being  consumed  by  manufacture. 
In  the  contract  under  150-C-1814  the  records  of  deliveries  show  that 
one  month  before  the  claimant  claims  to  have  been  without  cloth 
more  cloth  had  been  delivered  to  claimant's  plant  than  was  used  by 
it  in  the  entire  contract.  Moreover,  it  appears  from  the  records 
referred  to  that  at  or  about  the  time  claimant's  deliveries  should 
have  been  decreased  had  production  been  interfered  with  more  com- 
pleted articles  were  being  delivered  to  the  United  States  than  at 
any  prior  time  during  the  performance  of  these  contracts. 

There  can  be  only  one  conclusion  reached  upon  these  two  claims, 
therefore,  and  that  is  that,  assuming  that  the  Government  did  fail 
to  furnish  cloth  on  time,  although  this  assumption  is  contrary  to  the 
proofs  submitted,  such  delay  caused  no  loss  to  the  claimant,  as  his  de- 
liveries of  completed  articles  was  in  no  wise  affected. 

8.  Claim  No.  150-C-1815  is  a  Class  B  claim,  being  based  by  claim- 
ant upon  an  alleged  promise  of  an  officer  of  the  Chicago  Zone  Supply 
Office  of  the  Quartermaster  Department,  in  that  the  claimant  wAs  told 
that  if  he  would  change  over  his  plant  from  cotton  coats  to  cotton 
breeches  he  would  be  given  contracts  for  a  total  of  115,000  pairs. 
The  claimant  claims  to  have  ordered  new  machines  and  made  other 
arrangements  to  make  cotton  breeches  instead  of  cotton  coats,  and 
was  immediately  awarded  a  contract,  but  for  only  15,000  pairs. 
Claim  is  made  for  the  cost  of  such  special  machines  and  also  the 
additional  cost  and  overhead  charges  consequent  upon  the  change 
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in  the  product  to  be  manufactured  and  the  education  of  the  person- 
nel to  the  work,  which  costs  could  not  be  written  oflf  under  so  small 
a  contract.  The  claim  is  that  the  promises  referred  to  were  made 
by  Maj.  C.  D.  Meyer,  Quartermaster  Corps  of  the  Chicago  Zone  Sup- 
ply Office.  Maj.  Meyer,  however,  in  his  testimony  before  the  Board, 
stated  that  his  only  promise  to  the  claimant  was  that  he  would  recom- 
mend that  an  additional  contract  for  100,000  pairs  be  awarded  to 
claimant.  Maj.  Meyer  further  testified  that  he  not  only  did  not  re- 
quest or  suggest  that  claimant  increase  his  facilities  in  anticipation 
of  this  contract,  but  that  he  warned  him,  as  he  warned  all  contractors, 
that  he  personally  had  no  authority  to  make  a  contract  or  to  promise 
one,  but  that  all  contracts  would  have  to  come  from  Washington. 
It  appears  further  from  the  correspondence  and  telegrams  submitted 
by  the  claimant  in  evidence  that  all  reference  to  the  100,000  coats  waa 
in  connection  with  a  ^'  recommendation  "  for  a  contract  of  that  size, 
and  in  fact  the  claimant,  in  his  petition  which  sets  up  his  claim,  men- 
tions only  that  the  claimant  had  been  informed  that  a  recommenda- 
tion bad  been  made  to  Washington  for  this  contract.  It  is  quite 
clear,  therefore,  that  the  only  agreement  then  in  this  connection  e^^- 
isting  between  the  claimant  and  the  United  States  was  that  Maj. 
Meyer  was  to  recommend  claimant  for  a  contract  of  100,000  pairs  of 
cotton  breeches.  Maj.  Meyer  did  recommend  claimant  for  such  con- 
tract, and,  having  fulfilled  his  promise,  no  further  obligation  re- 
mains upon  the  part  of  the  United  States. 

4.  Claim  No.  150--C-2283  is  Class  B  and  is  based  upon  expenses 
made  in  connection  with  a  promised  contract  for  80,000  pairs  of 
woolen  trousers.  On  September  29, 1918,  the  claimant  was  awarded 
a  formal  contract  for  4,000  pairs  of  woolen  trousers,  and  he  now 
claims  this  contract  was  only  for  '^  educational "  purposes,  and  that 
he  would  not  have  taken  it  except  for  the  promise  of  an  additional 
contract  for  30,000  pairs.  While  such  promise  is  claimed  to  have 
been  made  by  officers  of  the  Chicago  Zone  Supply  Office  of  the 
Quartermaster  Corps,  it  is  quite  evident  from  all  the  testimony  that 
nothing  further  was  promised  than  was  promised  in  connection  with 
the  claim  No.  150-C-1815  above  referred  to,  and  th'at  was  that  an 
additional  contract  would  be  recommended.  In  this  case  the  claim- 
ant had  apparently  finished  his  work  on  cotton  coats  and  cotton 
breeches,  and  in  order  to  keep  his  plant  in  operation  this  small  con* 
tract  for  4,000  pairs  was  awarded,  pending  action  upon  other  recom- 
mendations for  larger  contracts  that  had  already  been  sent  to  Wash- 
ington. The  formal  contract  never  came  through  and  it  was  not 
until  after  the  armistice  that  claimant  was  informed,  and  then  in- 
formally, that  the  recommendation  had  progressed  to  the  point  of 
where  a  contract  was  being  prepared  for  his  signature.    Identically 
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the  same  situation  is  presented  as  in  the  case  ander  claim  No. 
150-C-1815,  and  the  oflScer  referred  to  having  fulfilled  his  promise 
to  make  the  recommendation,  no  further  obligation  upon  the  part 
of  the  United  States  remained. 

After  reviewing  all  the  testimony  in  these  two  claims  and  other 
proof  submitted  by  the  claimant,  it  is  evident  that  there  is  no  serious 
contention  that  any  officer  or  agent  of  the  United  States  obligated 
himself  or  the  United  State  for  a  definte  contract  for  any  definite 
number  of  garm.ents,  but  that  there  was  merely  a  recommendation 
that  the  claimant  be  awarded  contracts  in  addition  to  those  he  had 
already  received.  Upon  such  recommendation  any  expenditures 
made  by  the  claimant  become  rather  the  element  of  an  ordinary 
business  risk  than  expenses  incurred  upon  the  faith  of  an  agreement 
to  manufacture  articles  for  the  United  States. 

DSCIWOK. 

1.  For  the  reasons  already  expressed,  relief  musi  be  denied  in  all 
of  the  foregoing  claims. 
Col.  Delafield  and  Maj.  Farr  concurring. 


March,  27,  1920. 
Case  No.  745. 

Jn  re  CLAXH  OF  THE  AHERICAH  BOLLING  MILL  CO. 

!•  AHTICIPATINO  CQITT&ACT. — ^Where  tlie  claimant  was  urged  by  a  prodao- 
tion  officer  who  liad  no  contracting  power,  to  make  preparations  and 
increase  its  facilities  in  anticipation  of  contracts,  but  was  warned  by 
the  contracting  officer  to  make  no  expenditures  until  it  received  author- 
ity in  writing,  there  was  no  agrreement  under  the  act  of  llarch  8,  1919, 
to  reimburse  it  for  expenditures  where  no  such  authority  was  given. 

8.  CLAIH  AHS  DECISIOir. — Claim  under  the  act  of  llarch  8,  1919,  for  mate- 
rials and  special  facilities  provided  in  anticipation  of  contract  amount- 
ing to  $428,939.81.-   Held,  claimant  not  entitled  to  recover. 

Mr.  McCandless  writing  tibteopinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  A,  dated  June  9, 1919,  has  been  filed  under  Purchase, 
Storage  and  Traffic  Division  Supply  Circular  No.  17,  1919,  for 
$621,801.65  with  the  Ordnance  Claims  Board.  The  Ordnance  Claims 
Board  forwarded  the  said  claim  to  the  Board  of  Contract  Adjust- 
ment for  consideration  on  June  26, 1919.  On  October  23, 1919,  claim- 
ant filed  an  amended  Class  B  claim  with  the  Board  of  Contract  Ad- 
justment in  which  it  amends  the  amount  claimed  to  $423,939.21  by 
reason  of  an  agreement  alleged  to  have  been  made  with  the  United 
States  on  or  about  the  26th  day  of  September,  1918. 

2.  A  hearing  was  held  on  March  17,  1920.  Due  notice  of  said 
hearing  was  sent  to  the  claimant.  On  March  13,  1920,  Charles  R. 
Hook,  vice  president  of  the  claimant,  wrote  the  Board  of  Contract 
Adjustment,  stating  that  the  claimant  would  not  be  represented  at 
the  hearing  and  that  the  claimant's  case  is  fully  set  forth  in  the 
statement  filed  with  its  statement  of  claim. 

3.  Col.  Robert  A.  Bruce  testified  that  during  August,  September, 
and  October,  1918,  he  was  in  the  Production  Division,  Artillery 
Ammunition  Section,  of  the  Ordnance  Department,  that  early  in 
August,  1918,  the  demand  for  155  m/m  shells  commenced.  A  search 
was  made  for  plants  which  could  undertake  the  manufacture  of  said 
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shells.  The  claimant  was  regarded  as  a  gofd  possibility  because  it 
made  its  own  steel  and  it  manufactured  its  steel  supply  and  forgings. 
The  claimant  was  asked  to  make  an  estimate  of  its  needs  for  an  en- 
larged production. 

4.  On  August  13,  1918,  the  claimant  wrote  the  Ordnance  Depart- 
ment in  part  as  follows : 

"  We  agree  to  accept  an  order  for  750,000  thin  wall  type  155  m/m 
shell  forgings  at  a  price  of  $8.56  per  forging  f.  o.  b.  Middletown, 
Ohio." 

On  August  16, 1918,  Maj.  M.  G.  Baker  of  the  Ordnance  Department 
replied  in  part  as  follows : 

"  We  have  requested  that  a  contract  be  given  your  company  for 
750,000  155  m/m,  Type  D  thin  wall  shell  body  forgings  at  a  price 
of  $8.55  each  f .  o.  b.  'Middletown,  Ohio." 

On  September  24,  1918,  the  claimant  wrote  Capt.  Miller  that  if 
the  Government  would  pay  for  certain  machinery  and  facilities  and 
labor,  the  total  sum  of  $866,960,  to  be  used  in  increasing  the  produc- 
tion of  claimant's  plant,  it  would  be  able  to  increase  its  then  produc- 
tion of  80,000  m/m  shell  forgings  per  month  to  200,000  per  month. 

5.  In  October,  1918,  the  Operating  Division  of  the  Ordnance  De- 
partment was  informed  that  its  appropriations  had  been  exhausted. 
Col.  Bruce  so  informed  the  claimant  but  added  that  he  believed  the 
claimant  was  running  no  risk  in  continuing  its  preparations.  Col. 
Bruce  testified  that  in  September,  1918,  before  he  learned  the  funds 
were  not  available — 

^'  I  asked  them  (the  claimants)  to  go  ahead  and  prepare  to  build 
these  draw  benches,  because  that  was  one  piece  of  equipment  ♦  ♦  ♦ 
that  we  positively  knew  was  not  in  existence  which  would  be  neces- 
sary to  do  this  job." 

"  I  told  them  in  general  terms  to  go  ahead  with  procuring  a  draw 
bench  the  design  of  which  was  agreed  upon  by  them  with  tne  plant 
facilities  section.  You  see,  we  had  an  organization  of  expert  machine 
men  collected  together  who  visaed  and  planned  all  this  equipment. 
I  did  not  do  it  personally." 

Col.  Bruce  states  in  his  affidavit  he  had  no  authority  to  instruct 
the  claimant  to  make  expenditures  in  anticipation  of  a  contract.  The 
claimant  sets  forth  in  its  schedules  expenditures  for  such  a  draw 
bench  amounting  to  $5,226.55. 

6.  Capt.  Ward  A.  Miller  testified  that  during  August,  September 
and  October,  1918,  he  was  negotiating  officer  of  shell  body  forgings 
and  components  of  shells  and  that  he  negotiated  with  Mr.  Hook, 
Mr.  Ahlbr^ndt,  and  Mr.  Stevenson,  the  claimant's  representatives, 
during  August,  September,  and  October,  1918,  that  during  the  negoti- 
ations he  warned  the  claimant  from  time  to  time  not  to  go  ahead 
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witk  a&y  oi  tk^  work  of  royampiBg  i46  forging  shop  imtil  it  receivtMl 
authority  in  writiAg;  that  U/b^  in  September  or  possiUy  October, 
191S,  he  learned  tke  a^propriatiim  of  his  d^artmeat  had  been 
exhausted  and  then,  addressing  Mr.  Stevenson  and  Mr.  Ahlbrandt, 
he  said: 

^^  I  used  the  expression  at  that  time  that  I  had  at  other  times  ^  ^<ft 
to  turn  a  shorelful  of  dirt  on  this  proposition  until  they  got  our 
authority  to  do  so.'  ^ 

7.  On  October  15,  1918,  the  claimant  telegraphed  Capt.  Miller  as 
follows: 

^^  Stevenson  wires  that  our  increasing  program  favorably  passed 
by  War  Industries  Board.  Do  you  think  it  safe  for  us  to  proceed? 
Wire  G.  F.  Ahlbrandt." 

To  this  Capt.  Miller  replied  on  October  16,  1918 : 

*  iTotir  wire  fifteenth  kindly  do  not  proceed  diell  pr<:^rram  until 
Aftftfaer  notice." 

The  <^knant  never  received  further  notice  to  proceed. 

'  1.  The  daknant^  representatives  were  urged  by  Col.  Bruce  wni 
the  Production  Division  of  the  Ordnance  I>epaEtment  to  prepare  a 
draw  bendi  and  ^otherwise  prepare  for  the  anticipated  contract,  but 
Ool.  Brace  was  a  prbdvctioin  officer  aad  had  no  antliority  to  contract 
with  the  claimant.  Capt.  Miller,  the  negotiating  officer  who  had 
:the  authority  to  cc/ntract  with  the  claimant,  warned  the  claimant 
f rotai  time  to  time  not  to  make  any  expenditures  until  it  received 
tiutbority  in  wrrtiAg.  Notwithstanding  the  frequent  waminga  of 
Capt.  Miller,  the  claimant  states  it  made  expenditures  for  raw  ma- 
terials and  facilities  in  anticipation  of  a  contract  which  it  never  re- 
ceived. It  seems,  under  the  circumstances,  such  expenditures  were 
made  at  its  own  ridk.  We  find  no  agreem^it  was  made  with  the 
claimant  which  entitles  it  to  relief  within  the  provisions  of  the  adt 
of  March  2, 1919. 

Col.  Delafield  and  Mr.  Hendon  concurring. 


March  27, 1920. 
Case  No.  1829. 

In  re  OlAXX  OF  THB  mnrgTLVAHIA  TAHX  OAB  CO. 

1.  LOSg  YEOX  IDXSHS8B  07  PLAHT  AVTSB  SITSPEHSIOV  OF  COKTBACT.— 
Wliere  elaimant  hat  an  Informal  agreement  with  the  Ooyernment  for 
the  manufaotnre  of  tank  ears,  which  is  suspended  on  account  of  the 
armistice  before  production  is  begun,  claimant  is  entitled  to  an  allow- 
ance for  loss  on  commitments  for  materials,  for  engineering  expense, 
traveling  expenses,  and  a  portion  of  its  own  overhead  expense  directly 
applicable  to  the  agreement,  and  to  an  allowance  on  account  of  any 
damages  it  might  suifer  on  account  of  a  part  of  its  plant  being  idle 
because  of  the  suspension  of  the  agreement. 

t.  OLAm  AHD  DBCXSIOjr. — Claim  for  $89,000,  for  damages  on  account  of  the 
suspension,  because  of  the  armistice,  of  an  informal  agreement  for  the 
manufacture  of  tank  cars,  under  the  act  of  March  2,  1919.  Held,  claim- 
ant entitled  to  an  allowance  for  certain  items  of  its  claim. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $39,000,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  corporation  located  at  Sharon,  Pa. 

3.  The  claimant  received  a  written  order  for  360  flat  and  300  tank 
cars  at  a  fixed  price,  in  a  letter  dated  October  19,  1918,  which  reads 
as  follows : 

Corps  of  Engineers,  U.  S.  Army, 
Office  Director  General  Military  Railways, 

Building  C,  Henry  Park  Office  Building, 
7th  and  B  Sts.  N.  W.,  Washington,  D.  C,  October  19, 1918. 

Penn.  Tank  Car  Co.,  Sharon  Pennsylvania, 

Sirs:  1.  In  connection  with  the  bids  opened  in  this  office  October 
11,  covering  40,315  freight  cars  for  use  in  France,  it  has  been  decided 
to  allot  to  you  the  following  numbers  at  the  prices  as  shown  below : 

360  flat  cars,  boxed  for  export,  $1,990. 

Erected  for  export,  $1,985. 
800  tank  cars,  boxed  for  export,  $2,742. 

2.  In  arriving  at  the  unit  price  of  these  cars  it  was  decided  that 
the  Government  would  finance  the  building  of  same  as  in  previous 
orders  and  would  also  insert  the  following  clause  in  the  order: 
"The  United  States  through  the  General  Engineer  Depot  would 
also  reimburse  the  car  company  for  any  increase  that  there  may  be 
over  and  above  the  present  prices  of  materials  for  which  the  Gov- 
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ernment  has  already  set  the  prices.  It  is  also  stated  that  should  there 
be  a  decrease  made  by  the  Government  in  prices  of  materials  which 
are  already  set,  that  this  difference  in  prices  will  revert  to  the  Gov- 
ernment through  the  General  Engineer  Depot. 

3.  We  shall  be  very  glad  to  be  advised  at  once  if  you  will  accept 
the  cars  allotted  to  you.  Please  send  us  immediately  the  list  of 
materials  that  you  will  reauire  for  the  building  of  these  cars  with 
prices  which  are  now  fixed  by  the  Government. 

Very  respectfully, 

S.  M.  Felton, 
Director  General  Military  Railways^ 

By  J.   MiLLIKEN, 

Colonel  of  Engineers, 

This  order  was  accepted  by  the  claimant  by  letter  dated  October 
21, 1918.  It  calls  for  delivery  of  the  cars  beginning  in  January,  1919, 
and  continuing  through  February,  March,  and  a  pail  of  April,  1919. 
Order  numbers  26953  and  26954  for  this  agreement  were  assigned 
by  Mr.  Felton's  office  on  October  29,  1918. 

4.  On  the  receipt  of  the  order  for  the  cars  the  claimant  placed  or- 
ders with  various  concerns  for  some  of  the  material  which  would 
be  used  in  the  performance  of  the  contract.  The  first  item  of  this 
claim  has  to  do  with  its  commitments  for  material.  It  appears  that 
this  item  has  been  allowed  by  the  District  Claims  Board  in  the  sum 
of  $12,250.49,  which  is  full  reimbursement  to  the  claimant  for  its 
commitments  to  the  American  Steel  Foundries  of  $9,473.91,  to  Fort 
Pitt  Spring  Manufacturing  Co.  of  $4,729.08,  and  B.  D.  Northrup 
of  $47.50. 

5.  The  contractor  also  sets  up  a  second  item  in  which  it  claims  reim- 
bursement by  reason  of  the  fact  that  in  consequence  of  having  taken 
GoA'emment  orders  which  would  entail  the  use  of  its  entire  capacity 
during  January,  Februarj',  March,  and  a  part  of  April,  it  made  no 
efforts  to  secure  civilian  business  providing  for  deliveries  during  those 
months.  Performance  of  the  contract  was  suspended  at  the  i*equest 
of  the  Government  on  November  26,  1918.  It  is  claimed  that  a 
large  portion  of  the  claimant's  pl^nt  was  idle  during  January, 
February,  March,  and  a  part  of  April,  1919,  and  it  is  for  the  loss 
that  the  claimant  suffered  for  that  reason  that  the  claim  is  made. 

6.  The  claimant  amended  its  claim — 

By  the  addition  of  expenses  Incurred  In  connection  with  Government  orders 
2G953  and  26954,  referred  to  in  claim,  up  to  'the  date  of  their  suspension, 
Xovemher  20,  1918 : 

Engineering  Dept $1, 489. 40 

Purchasing  Dept 1,027.43 

Washington  Office 640.  54 

Conference  in  Washington  by  president  of  company  with  Di- 
rector General  of  Military  Railways 428.88 

8, 585. 70 
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DECISION. 

1.  In  the  second  item  of  its  claim  the  contractor  asks  that  it  be 
reimbursed  for  losses  alleged  to  have  been  suffered  by  it  by  reason  of 
portions  of  its  plant  being  idle  during  January,  February,  March, 
and  a  part  of  April,  1919.  This  claim  is  based  on  the  allegation  that 
when  it  received  on  October  19,  1918,  a  Government  order  for  660 
•cars  for  delivery  during  the  early  months  of  1919  it  made  no  effort 
to  secure  civilian  business  in  the  performance  of  which  its  plant 
would  be  engaged  from  January  to  April,  1919.  Performance  of  the 
<x>ntract  was  suspended  on  November  26,  1918.  The  claimant  had 
made  commitments  for  some  material  that  would  have  gone  into  the 
flat  cars  and  tank  cars  that  had  been  ordered,  and  had  made  certain 
limited  preparations  for  performance  of  the  agreement.  It  had  not 
commenced  the  construction  of  any  of  the  cars.  The  suspension  of 
performance  therefore  did  not  result  in  an  interruption  of  actual 
production,  but  only  in  the  discontinuance  of  its  preparations  to 
perform,  and  it  put  an  end  to  the  necessity  of  making  any  further 
commitments  for  material.  The  claimant  does  not  allege  that  it  suf- 
fered any  losses  attributable  to  the  suspension  of  this  contract  during 
the  months  of  November  and  December,  1918.  It  as]^  for  reimburse- 
ment for  losses  that  were  suffered  during  the  .first  four  months  in 
1919  during  which  it  claims  only  a  portion  of  its  plant  was  in  opera- 
tion. It  contends  that  in  October,  1918,  it  could  have  entered  into 
civilian  contracts  at  advantageous  prices  to  cover  its  entire  produc- 
tion during  the  first  four  months  of  1919  if  it  had  not  entered  into  its 
agreement  with  the  Government.  The  determination  of  that  fact,  if 
it  is  a  fact,  bristles  with  diiiiculties  and  uncertainties  and  can  not  be 
made  a  basis  for  an  adjustment  under  the  act  of  March  2, 1919.  The 
only  ground  for  relief  under  item  2  is  such  loss  as  was  reasonably 
incident  to  the  unavoidable  delay  on  the  part  of  the  claimant  in  re- 
suming its  regular  commercial  business.  As  this  claim  must  go  back 
to  the  District  Claims  Board,  it  is  suggested  that  all  the  circum- 
stances bearing  on  item  2  of  the  contractor's  claim  be  examined  and 
a  determination  made  whether  or  not  an  allowance  should  be  made  to 
the  claimant  by  reason  of  the  delay  occasioned  by  being  obliged  to 
rearrange  its  plans  and  its  plant  so  as  to  begin  again  on  its  normal 
oi>erations.  We  believe  that  the  maximum  that  can  be  allowed  under 
this  item*would  be  the  losses  suffered  by  the  claimant  during  January, 
1919.  We  do  not  determine,  however,  that  the  claimant  is  entitled  to 
any  reimbursement.  It  may  be  that  it  will  be  found  that  under  all 
the  circumstances  surrounding  this  claim,  any  losses  due  to  plant 
idleness  during  January,  1919,  are  too  remote  from  the  suspension  of 
the  Government  contract  and  are  not  reasonably  to  be  connected 
therewith. 
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2.  The  amendment  sets  up  expenaes  incurred  by  the  claimant  be- 
tween the  date  of  the  orders  and  the  date  of  suspension.  It  appears 
that  tii«  award  made  by  the  District  Claims  Board  covered  only  the 
amounts  which  the  claimant  must  pay  to  mboontraetors.  The  claim- 
ant had  not  begfun  the  construction  of  any  cars  at  the  time  of  muspeiir 
sion  of  the  agreement.  It  is  poesiUe  that  it  had  incurred  some  ooisAs 
directly  applicable  to  the  contract,  such  as  preparation  of  plans  or 
blueprints,  and  has  been  under  some  expense  in  connection  with  ite 
purchases  of  material,  and  some  traveling  expenses  and  possibly 
a  portion  of  its  oveiiiead  may  be  found  direcUy  applicable  to  tJtub 
agreement  of  October  21,  1918.  The  facts  upon  which  the  items  in 
the  amended  claim  are  baaed  should  be  investigated.  It  may  be  that 
a  small  amount  may  be  found  due  this  claimant  by  way  of  reimburse- 
ment for  costs  directly  applicable  to  its  agreement. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Office  of  the  Chief  of  Engineers,  War  Department,  for  action 
in  the  manner  provided  in  subdivision  C,  section  5,  Supply  Circular 
No.  17,  Purchase,  Storage,  and  Traffic  Division. 

Col.  Delafield  and'  Lieut.  Tanner  concurring. 


Ma&ch  27, 1920. 
<%UBe  ITo.  06S. 

/n  re  ClAZX  4)7  A.  B.  XIMCSBAmi  CM). 

1.  IKFpRlCAL     AaKEfiMEKT  —  SPECIAL     YACILItlES  —  COmmCEKTS.^ 

iRhiere  duly  authorized  agents  of  the  Oovenuaeht  aj^ee  with  a  nanii- 
flaetiirer  that  tf  H  will  Increase  Its  pUmt  faeiUtles,  It  will  be  glTen  ato 
oi<<er  for  oeitate  mrtlelea,  itkera  is  aa  acraeaiemt  wlthte  th«  mbanlaqr  lOf 
the  aot  of  Xareh  %  ISia. 

2.  CLAHC  AV9  DECiaiOV.— Claim  for  f IB^M  yider  the  aot  of  Xareh  •,  1919, 

on  account  of  special  machinery.  Increased  plant  facilities,  and  com* 
mitments  for  the  mannfacture  of  coats  and  trousers.  Held,  an  agrree- 
awnt  wltliin  aUld  act. 

Mr.  Bryant  writing  the  opinioB  ot  the  Board. 

FINDINGS  OF  FACT. 

...» 

The  Board  finds  the  felkming  to  be  the  facts: 

1.  This  oase  oomes  before  the  Board  kbn  a  petitum  of  claknant  fot 
relief  under  the  act  of  March  2,  1919;  idoted  A^nrii  19,  1919,  and 
reoeived  by  the  l^ard  on  May  3,  1919. 

2.  The  case  was  heard  on  the  24th  day  of  September,  1919. 

8.  In  ihe  ^rly  part  of  April,  1918,  Fi^tak  P.  Zum,  third  rice 
predkdent  of  tke  petitiotier,  and  Ely  K.  Selig,  first  yice  president  of 
the  petitioaer,  oatied  upon  Mr.  O.  D.  Frost,  a  ciFilifua  employee  as  k 
buyefr  of  garments  in  the  nuLnuf  acturing  branch  of  the  Clothing  aind 
E^nipaf^e  Division  of  the  Quartennaster  Corps,  and  saw  there  Mt. 
Fiost  and  his  assistant,  Mr,  Matthew  W.  Greig.  At  the  time,  owing 
to  circnmstances  into  which  it  is  unnecessary  to  go  in  detail,  the 
Government  was  very  anxious  to  obtain,  in  as  short  a  time  as  pos- 
sible, a  lai^e  number  of  service  coats  and  trousers. 

4.  It  sufficiently  appears  that  at  the  conversation  in  April,  191)8, 
after  inquiry  into  the  ability  of  the  petitioner  to  produce  garments, 
the  petitioner's  officers  were  given  definite  assurance  of  contracts  for 
300,000  coats  and  300,000  pairs  of  trousers  and  were  urged  to  prepare 
at  once  for  performance  of  the  same.  Mr.  Greig  and  the  petitioner's 
Witnesses  testified  specifically  to  this  effect.  Mr.  Frost  stated  that 
kis  memory  was  not  clear,  that  '^  all  he  did  at  any  time  was  to  recom- 
mend an  award,''  but  that  he  gave  the  Kirschbaum  Company  suffi- 
cient  assurance  of  contracts,  under  certain  conditions,  to  warrant 
their  going  ahead  and  equipping  a  new  plant. 

723 


724  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

5.  The  petitioner,  on  April  22, 1918,  wrote  a  letter  to  Mr.  Frost,  in 
which  it  referred  to  the  contracts  for  300,000  pairs  of  trousers  and 
300,000  coats,  and  asked  that  the  contract  numbers  be  sent  it  so  as  to 
enable  it  to  get  the  necessary  cloth,  which,  under  its  arrangement, 
was  to  be  supplied  by  the  Government. 

6.  Subsequently  the  petitioner's  officers  talked  with  Mr.  Greig, 
asking  why  its  contracts  were  not  sent,  and  were  from  time  to  time 
assured  that  the  contracts  would  be  forthcoming. 

7.  The  petitioner  had  under  option  at  the  time  of  the  interview  a 
lease  of  four  floors  of  a  building  suitable  for  the  manufacture  of 
the  garments.  They  subsequently  closed  the  bargain  for  a  lease  of 
three  floors  and  purchased  considerable  machinery  necessary  for 
their  operations  in  connection  with  the  contracts. 

8.  The  petitioner  receiwd  contracts  for  300,000  coats.  The  con- 
tracts for  the  trousers  were  delayed  in  execution  because  some  of 
the  details  of  the  patterns  had  not  been  decided  upon.  Eventually, 
however,  contracts  were  given  the  petitioner,  one  for  50,000  pairs 
of  trousers  at  65  cents  and  a  subsequent  one  for  96,000  pairs  at  75 
cents  per  pair. 

9.  The  contracts  for  the  300,000  coats  and  146,000  pairs  of  wool 
trousers  have  been  adjusted  with  the  Grovemment  and  the  petitioner 
has  no  claim  thereunder.  The  present  claim  is  for  reimbursement 
on  account  of  expense  which  the  petitioner  was  put  by  preparation 
for  manufacturing  the  balance  of  the  order  for  the  trousers ;  that  is, 
154,000  pairs. 

10.  Mr.  Frost  and  Mr.  Greig,  as  already  stated,  were  civilian 
employees.  It  appears  from  the  testimony  that  they  were  appointed 
by  reason  of  their  expert  knowledge  as  to  the  manufacture  of  gar- 
ments. Mr.  Frost  described  himself  as  a  buyer.  Prior  to  April, 
1918,  he  attended  to  the  details  of  buying  of  clothing.  About  that 
time  he  dropped  most  of  the  detail  of  the  actual  buying  and  Mr. 
Greig  took  it  over.  Mr.  Frost  retained  general  supervision  of  buying 
and  sometimes  went  into  details  on  large  transactions.  He  says,  "  We 
were  in  the  habit  of  giving  contracts  for  90  days."  He  'modified  his 
statement  by  saying  that  all  he  did  was  to  "recommend  an  award," 
but  he  follows  this  with  the  statement  that  he  thought  that,  without 
exception,  the  War  Department  acted  upon  his  recommendations 
and  that  "in  the  usual  course  of  business"  he  assured  contractors  that 
they  would  get  an  award,  and  that  he  gave  such  assurance  to  the 
petitioner.  It  is  noteworthy  that  when  the  petitioner  did  not  get 
the  trouser  contracts,  which  it  had  been  promised,  it  was  to  Mr. 
Kirstein,  who  was  Mr.  Frost's  successor,  that  it  went  to  get  contracts, 
and  it  was  to  Mr.  Frost,  then  the  head  of  the  Manufacturing  Branch, 
to  whom  it  appealed  to  give  it  a  contract  when  Mr.  Kirstein  failed 
to  do  so.    It  did  not  go  to  the  contracting  officer,  but  went  to  those 
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persons  to  whom,  evidently,  it  looked  as  the  real  persons  in  power 
in  the  matter  of  giving  contracts. 

11.  As  a  result  of  its  appeals  to  Messrs.  Frost  and  Kirstein,  con- 
tracts were,  as  a  matter  of  fact,  forthcoming  to  a  certain  extent. 
It  is  to  be  noted  also  that  it  was  Mr.  Kirstein's  judgment  on  which 
the  contracts  had  been  held  up,  not  on  the  judgment  of  the  contract- 
ing officer. 

12.^  Mr.  Greig  was  an  expert  manufacturer  of  uniforms.  He  had 
been  in  the  Government  employ  14  months.  He  was  usually  called  to 
conference  "  when  contracts  were  being  placed,"  From  his  experi- 
ence he  could  determine  whether  a  certain  plant  could  produce  a 
certain  quantity  of  gannents — in  other  words,  whether  a  contractor 
was  able  to  carr^  out  his  contract.  Other  contractors  besides 
Kirschbaum  had  received  contracts  in  the  same  maimer  as  alleged 
in  the  present  case.  It  was  ^^  quite  a  common  thing  "  for  cloth  to 
be  ordered  by  Mr.  Greig  to  be  forwarded  to  contractors  before  the 
formal  contract  had  been  executed.  Mr.  Greig  in  his  testimony  says 
of  the  contract : 

"  He  (Mr.  Frost)  made  it  and  then  it  was  signed  by  Col.,  Hirsch. 
I  understand  he  had  no  authority,  but  I  never  knew  any  contract 
Mr.  Frost  made  to  be  turned  down,  and  I  never  knew  of  a  contract 
I  made  to  be  turned  down,  and  we  contracted  for  millions  of  gar- 
ments." 

Mr.  Greig  says : 

"We  were  the  only  ones  who  knew.  The  Contract  Department 
was  onlj  a  matter  of  form.  They  knew  nothing  about  the  practical 
end  of  it,  and  we  were  the  only  ones  who  knew  the  amount  of  clotli 
that  had  to  be  used  for  the  making  of  the  trousers  and  coats,  or 
whatever  it  might  be." 

13.  Considerable  caution  should  be  exercised  before  a  finding  is 
entered  which  shall  bind  the  United  States  on  account  of  a  contract 
made  by  an  official  who  was  without  statutory  authority  to  contract. 
On  the  other  hand,  under  certain  circumstances  contractors  may  be 
justified  in  relying  on  the  ostensible  authority  of  Government  offi- 
cials whose  technical  authority  is  wanting. 

14.  The  time  was  one  of  great  stress  and  garments  of  the  kind 
made  by  the  petitioner  were  very  urgently  needed.  We  think  the 
evidence  is  satisfactory  to  show  that  Messrs.  Frost  and  Greig  had 
been  put^in  charge  of  the  buying  of  the  needed  garments  and  that 
they,  as  experienced  men,  having  the  knowledge  necessary  to  make 
the  contracts,  were  the  active  agents  in  the  procurement  of  garments. 
In  order  to  get  quick  results,  it  is  apparent  that  they  were  accus- 
tomed to  exceed  their  statutory  authority  in  making  definite  prom* 
ises  to  contractors.  It  does  not  appear  in  the  record  and  there  is  no 
reason  to  assume  that  the  contracting  officer  had  personal  knowledge 
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of  the  details  of  the  garm^its  or  of  the  ability  of  contractors  to  fur^ 
nish  them.  This  course  of  dealing  had  been  pursued  by  Measrs. 
Frost  and  Greig  sufficiently  long  to  justify  the  inference  that  the 
contracting  officer  knew  and  approved  of  what  they  were  doing. 

15.  Under  the  circumstances  of  this  case  we  find  that  Messrs. 
Frost  and  Greig  must  be  taken  to  have  been  agents  def  acto  of  the  con- 
tracting officer  and  of  the  Government,  and  as  such  were  able  to  enter 
into  an  agreement  with  the  petitioner  within  the  meaning  of  the 
act  of  March  2, 1»19. 

DSOtSIOX. 

1.  We  find  that  Messrs.  Frost  and  Greig,  on  behalf  of  the  Gov- 
eriunent,  entered  into  an  oral  contract  with  the  petitioner  for  154,000 
pairs  of  trousers.  The  understanding  was  that  the  price  for  trousers 
should  be  set  by  the  Government.  It  was  testified  that  at  first  the 
Government  set  65  cents  per  pair.  This  price  later  was  found  to  be 
unfair  to  the  contractor  and  it  was  raised  to  75  cents  per  pair. 
The  price  for  the  154,000  pairs  of  trousers  should  be  75  cents  per  pair. 

2.  The  petitioner  has  filed  a  claim  for  $26,784.44.  A  cursory  ex- 
amination of  it  makes  it  evident  that  some  of  the  large  items  should 
be  reduced  and  a  grcjat  many  of  the  small  items  struck  out.  The 
apportiomacient  of  the  cost  of  machines  deseed  both  for  jackets  and 
trousers  is  a  more  or  less  arbitrary  matter.  The  petitioner  asdgm 
50  per  cent  to  the  jacket  contract  and  50  per  cent  to  the  trouser 
contract.  If  no  more  accurate  method  of  apportionment  can  be 
found  than  an  approximation  of  this  kind,  it  seems  to  us  that  an 
apportionment  based  on  the  respective  values  of  the  jacket  and 
trouser  contracts  would  be  more  equitable  than  the  apportionment 
of  the  basis  of  numbers  of  garments. 

3.  Schedule  C>  described  as  ''miscellaneous  expenses  of  the  pur- 
chaser," obviously  contains  many  items  of  rimning  expense  wliich 
should  be  charged  entirely  to  the  contracts  actually  performed  by 
the  petitioner. 

4.  The  determination  upon  these  details,  however,  is  not  part  of 
the  scope  of  this  decision,  but  rests  with  the  division  which  will 
make  the  payment  to  the  petitioner. 

DisFosrrioK. 

This  Board  will  cause  the  amount  due  to  the  claimant  to  be  ascer- 
tained and  computed,  in  accordance  with  this  decision  and  the  pro- 
visions of  the  Supply  Circulars  of  the  Purchase,  Storage  and  Traffic 
Division,  and  will  make  the  settlement  contract  and  cause  the  same 
to  be  executed  on  behalf  of  the  United  States  and  by  the  claimant, 
and  to  be  transmitted  to  the  appropriate  finance  officer  for  pa}rment. 

Col-  Delafield  concurring. 


March  27,  1920. 
Case  No.  2163. 

In  re  CLAIM  OF  COUSENS  &  PKATT. 

1.  CLAIM  AND  DECISIOK.— Claim  tn  94M  under  the  act  of  March  2,  1919, 
for  materials  purchased  for  the  manufactare  of  tents.  Held,  no  agree- 
ment withdJi  said  act. 

Lkut.  Col.  Robt.  H.  Carriith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  ha^  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $480  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  that  in  the  latter  part  of  October^  1918,  it 
submitted  to  the  office  of  the  Quartermaster  G^eneral,  at  I^ew  York 
City,  a  bid  of  $14.60  each  on  2,000  pyramidal  tents ;  that  on  or  about 
October  31,  1918,  it  was  advised  by  T.  H.  MacGeorge,  Clothing  and 
Equipage  Division,  Quartermaster  General's  Department,  New  York 
City,  that  it  had  been  recommended  for  a  contract  for  the  manufac- 
ture of  1,000  pyramidal  tents,  deliveries  to  be  made  in  November  and 
December,  1918,  and  January,  1919,  and  that  on  or  about  October 
31, 1918,  Maj.  Benjamin  Carpenter,  Clothing  and  Equipage  Division, 
Quartermaster  General's  Department,  New  York  City,  and  Lieut. 
Anch  Kline  of  the  Boston  Zone  Supply  Office  orally  promised  it  an 
additional  order  for  1,000  tents  before  the  first  1,000  tents  were 
finished. 

3.  The  contract  (No.  7697-B),  dated  October  31.  1918,  was  sus- 
pended on  account  of  the  armistice.  On  or  about  December  16, 1918, 
the  claimant  filed  a  claim  against  the  Government  in  which  was  in- 
cluded all  the  materials  purchased  in  anticipation  of  a  contract  for 
2,000  tents.  On  June  5,  1919,  claimant  filed  a  Class  A  claim  based 
solely  upon  the  contract  of  October  31,  1918,  and  which  included  all 
the  materials  purchased  in  anticipation  of  a  contract  for  2,000  tents. 

4.  On  October  18, 1919,  the  claimant  filed  this  claim  with  the  Board 
covering  only  the  material  purchased  to  perform  tlie  oral  order  for 
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1,000  tents  alleged  to  have  been  given  claimant  by  Maj.  Carpenter 
and  Lieut.  Kline. 

5.  At  the  hearing  of  the  claim  Mr.  Charles  H.  Cousens,  proprietor,, 
and  trading  at  Cousens  &  Pratt,  withdrew  his  contention  that  Lieut. 
Kline  had  given  him  the  oral  order  for  1,000  tents,  because  it  devel- 
oped that  Lieut.  Kline  had  left  for  France  in  September,  1918.  Mr. 
Cousens  could  not,  however,  give  the  name  of  the  officer  or  agent  of 
the  Government  whom  he  alleges  gave  him  the  oral  order  for  1,000* 
tents. 

DECISION. 

1.  The  claimant,  at  the  hearing  of  this  claim,  failed  to  show  that 
any  agreement  was  entered  into  between  it  and  any  officer  or  agent 
of  the  Government  acting  under  the  authority,  direction,  or  instruc- 
tions of  the  Secretary  of  War  within  the  meaning  of  the  act  of 
March  2,  1919,  whereby  the  Government  is  obligated  to  reimburse 
it  for  the  materials  purchased  in  anticipation  of  a  contract  for  1,000* 
additional  tents. 

2.  For  the  reasons  above  stated  the  relief  sought  for  is  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purcliase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


March  29,  1920. 
Case  No.  2473. 

In  re  CLAIM  OF.  DORRIS  MOTOR  CAR  CO. 

1.  PROSPECTIVE  PROFITS  UNDER  30-DAY  TERMINATION  CLAUSE.— A  for- 
mal contract  containing  a  termination  clause,  allowing  the  contractor 
30  days  after  notice  of  termination  to  complete  articles  in  process,  was 
suspended  by  agreement.  In  settling  suth  contract  nothing  can  be 
allowed  on  account  of  prospective  profits,  that  claimant  might  have 
made  on  production  he  expected  to  complete  within  the  30  days,  but 
settlement  must  be  based  on  costs  as  provided  in  Supply  Circulars. 

8.  OVERHEAD  CHARGES. — Where  the  claimant  had  a  number  of  Government 
contracts  and  has  already  been  allowed  on  other  settlements,  a  sum  of 
$75,000,  sufficient  to  care  for  all  overhead  charges  for  three  months 
after  suspension  of  work,  no  additional  allowance  will  be  made. 

8.  CLAIM  AND  DECISION. — Claim  on  formal  contract  for  $26,177.02  loss  of 
prospective  profits  and  overhead  charges  due  to  suspension  of  contract. 
Held,  claimant  not  entitled  to  recover. 

Lieut. <\)1.  McKeeby  writing  the  ()[)inioii  of  tl.e  I^onrd. 

FlXI)IN(iS   OF   FAC1\ 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims 
Board  on  a  claim  for  Jt '26,1 77.02,  on  a  formally  executed  contract 
under  the  following  circumstances : 

2.  The  Dorris  Motor  Car  Co.,  the  claimant,  was  operating  under 
a  formal  contract  with  the  Ordnance  Department  of  the  United 
States,  War  Ordnance  P-16086-2588ME,  dated  October  5,  1918, 
calling  for  1,450  Liberty  Motor  Governors  and  1,450  S.  H.  12  Liberty 
Motor  Petrol  Air  Pumps  for  a  total  consideration  of  $96,642  50. 

3.  This  contract  contained  the  following  tennination  clause: 

"  Article  XIV — Termination. — This  crontract  being  necessitated 
by  a  state  of  war  now  existing,  it  is  desirable  and  expedient  that 
provision  be  made  for  its  cancellation  upon  fair  and  equitable  terms 
in  the  event  of  the  termination  or  limitation  of  the  war,  or  if  in 
anticipation  thereof  or  because  of  changes  in  methods  of  warfare 
the  Chief  of  Ordnance  should  be  of  the  opinion  that  the  completion 
of  this  contract  has  become  unnecessary.  It  is  therefore  provided 
that  at  any  time,  and  from  time  to  time,  during  the  currency  of 
this  contract,  the  Chief  of  Ordnance  may  for  any  of  the  causes  above 
stated  notify  the  contractor  that  any  part  or  parts  of  the  articles 
then  remaining  undelivered  shall  not  be  manufactured  or  delivered. 
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"In  the  event  of  such  complete  or  partial  termination,  the  United 
States  shall  inspect  all  completed  articles  then  on  hand  and  such 
as  may  be  completed  within  thirty  (30)  days  after  such  notice, 
and  shall  pay  to  the  contractor  the  price  herein  fixed  for  all  articles 
accepted  by  and  delivered  to  the  United  States.  The  United  States 
shall  also  pay  to  the  contractor  the  cost  of  the  materials  and  com- 
ponent parts  purchased  by  the  contractor  for  the  performance  of  this 
contract  and  then  on  hand  in  an  amount  not  exceeding  the  require- 
ments for  the  completion  of  this  contract  provided  they  comply 
with  the  specifications,  and  also  all  costs  shown  by  the  contractor 
to  have  been  theretofore  necessarily  incurred  in  the  performance  of 
this  contract  and  remaining  unpaid;  and  the  United  States  shall 
also  protect  the  contractor  on  all  obligations  incurred  necessarily  and 
solely  for  the  performance  of  this  contract  of  which  the  contractor 
can  not  be  otherwise  relieved.  To  the  above  may  be  added  such  sums 
as  the  Chief  of  Ordnance  may  deem  necessary  to  fairly  and  justly 
compensate  the  contractor  for  work,  labor  and  service  rendered 
under  this  contract. 

"Title  to  all  such  materials  and  component  parts  paid  for  by 
the  United  States  under  this  article  shall,  immediately  upon  such 
payment,  vest  in  the  United  States." 

4.  No  attempt  was  made  to  terminate  contract  strictly  imder  the 
above  clause,  but  on  December  14,  1918,  the  claimant  company  was 
directed  to  suspend  production,  and  on  December  17,  1918,  the 
company  agreed  to  suspend  production. 

5.  At  the  time  of  suspension,  production  under  the  contract  was 
two-thirds  completed,  and  it  is  alleged  that  within  the  30  days 
allowed  by  the  termination  clause  the  entire  contract  could  have 
been  completed. 

6.  Negotiations  were  entered  into  for  a  settlement  and  the  chiim 
ant  company  set  up  claim,  as  shown  in  tabulated  statement  beloAv, 
and  the  Government  offered  a  settlement,  as  also  shown  in  said 
statement : 


Claim  consists  of: 

1.  Unworked  direct  material 

2.  Worked  direct  material 

3.  Direct  labor  and  overhead 

4.  other  compensation:— 

(t)  Jonos  <fe  Lamson  Itithe 

ib)  Fitchbur?  Low  swing  lathe 

(c)  Heniv  lithe  and  attachments 

(d)  Installation  of  machinery 

(f)  Cost  of  tools,  Jl^,  dies,  patterns,  etc. . 
(/)  Inward  handling  expense  and  storage. 

(a)  Overhead  for  6  months 

(* )  Loss  due  to  fanoellatlon 

(0  10  per  cent  worked  material 

y)  6  per  cent  unworkel  direct  material. . 
(h)  10  per  cent  labor  ani  overhead 

10  per  cent  cost  Installing  machinery. 


(vn)  10  per  cent  cost  Jigs,  dies,  etc.,  made  by  contractor 


Claim. 


3,8'>2.37 
3,5G2.10 

1,065.12 
1,182.79 
1,115.48 
9.52 
2,672.02 
1,078.24 
5,035.35 
21,147.67 


47,650.64 


Award. 


S6,889.98 
3,892.37 
3,  .'162.10 

1,065.12 
1,182.79 
1,115.48 
9.52 
2,672.02 


389.21 
378-98 
356.21 
.95 
267.20 

21,781.98 
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Item  i  (/).  Inward  haruUing  ewpenae  and  storage. — This  is  10  per 
cent  on  items  1  and  2.  In  lieu  of  this  the  District  Board  allowed 
items  (i),  0*),  (A;),  (Z),  and  (t/i). 

Item.  4  (g).  Overhead  for  ale  vionthts. — This  was  disallowed  by 
the  District  Board  on  the  grounds  that  upon  contract  P-15839- 
2458-ME  the  contractor  was  allowed  $75,000  to  cover  overhead  for 
approximately  3  months,  and  it  is  believed  that  that  award  should 
take  care  of  all  overhead  charges  subsequent  to  suspension  of  work. 
The  contractor  has  taken  the  value  of  all  Government  contracts, 
$652,238.50,  which  he  contends  would  have  carried  one-half  of  his 
overhead  for  six  months,  or  $60,000,  and  found  overhead  per  $1  of 
value  of  contract  $0.091991.  He  has  multiplied  this  by  the  value 
of  suspended  portion  of  this  contract,  $54,737.50,  and  arrived  at 
$5,035.35  as  unabsorbed  overhead.  This  was  disallowed  by  the 
District  Board. 

Item,  {h).  Loss  due  to  cancellation  of  $21^1^7,67. — This  is  an  item 
of  anticipated  profit.  The  contractor  estimates  cost  of  working  and 
deducts  it  from  contract  price  and  claims  the  difference. 

7.  From  this  statement  it  appears  that  the  Claims  Board,  Ord- 
nance Department,  declined  to  allow  the  following  items : 

Inward  handUug  expense  and  storage $1,078.24 

Overhead  for  six  months 5,035.35 

Loss  due  to  cancellation 21,147.67 

Total 27,  261.  26 

8.  From  the  refusal  to  allow  the  above  items  claimant  appeals. 

9.  The  issue,  as  stated  by  the  attorney  for  the  claimant,  is  that  as 
the  contract  in  question  could  have  been  completed  by  the  Dorris 
Motor  Car  Co.  within  30  days  after  notice  of  suspension  of  the  same 
was  received,  that  the  only  question  in  this  case  is  whether  on  this 
state  of  facts  anticipated  profit  may  be  paid  by  the  United  States 
to  the  Dorris  Motor  Car  Co.  on  the  uncompleted  portion  of  its  con- 
tract, or  whether  any  allowance  may  be  made  for  anticipated  profit 
in  view  of  the  termination  clause  in  said  contract. 

DECISION. 

1.  The  item  of  inward  handling  expense  and  storage,  $1,078.74, 
as  claimed,  was  not  allowed  as  such,  but  the  sum  of  $1,392.55  was 
allowed  in  lieu  thereof. 

2.  The  amount  of  $5,035.35  claimed  for  overhead  for  six  months 
was  disallowed  on  the  grounds  that  contractor  had  already  been  al- 
lowed $75,000  on  other  contracts  to  cover  overhead  for  approxi- 
mately three  months  and  that  the  allowance  of  $75,000  would  take 
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care  of  overhead  charges  subsequent  to  suspension  of  work  on  the 
instant  claim. 

3.  The  claim  is  clearly  for  $21,147.67,  anticipated  profits. 

4.  It  is  the  opinion  of  the  Board  that  settlements  should  be  based 
on  costs  as  provided  in  supply  circulars,  and  that  all  elements  of 
anticipated  profit  sliould  bo  excluded ;  therefore  the  claim  must  be 
disallowed. 

5.  For  the  reasons  above  stated  relief  is  denied. 

DISPOSITION. 


1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


March  29.  1020. 
Case  No.  2318. 

In  re  CLAIM  OF  WISCONSIN  XOTOB  UANUFACTUKINO  CO. 

1.  8TXBC0NTBAGT. — Where  claimant,  a  subcontractor,  presents  a  claim  against 

the  GoYcrnment  for  additional  expenses  caused  by  the  requirements  of 
inspectors,  but  is  unable  to  show  any  contractual  relation  with  the  Gov- 
ernment or  any  express  agreement  by  any  GoYcrnment  representatiye  to 
pay  for  such  additional  expenses,  claimant  is  not  entitled  to  relief  under 
the  act  of  March  8,  1919. 

2.  CLAIM  AND  DECISION. — Class  B  claim  under  the  act  of  March  2,  1919, 

for  $235,835.60,  arising  from  five  subcontracts  for  the  manufacture  of 
motors.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  A  statement  of 
claim,  approximately  in  Form  B,  has  been  filed  under  Purchase, 
Storage  and  Traffic  Division  Supply  Circular  Xo.  17,  1919,  for 
$235,835.60  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

The  statement  of  claim  above  referred  to  was  filed  with  this  Board 
December  15,  1919.  (^laimant  contends,  however,  that  the  state- 
ment referred  to  is  merely  an  amendment  to  its  original  claim  filed 
through  the  Four  Wheel  Drive  Auto  (^o.  within  the  i)eriod  limited  by 
the  act  of  March  2,  1919,  which  original  claim  has  in  some  manner 
become  lost  or  mislaid.  In  view  of  the  conclusion  reached,  how- 
ever, in  the  decision  following,  it  is  thought  unnecessary  to  pass 
upon  the  question  of  whether  the  claim  has  been  filed  in  accordance 
with  the  act. 

FINDINGS  AND   DIXIISION. 

1.  Claimant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Wisconsin. 

2.  At  various  dates  between  July  6.  1917,  and  September  20,  1918, 
claimant  entered  into  five  contracts  with  the  Four  Wheel  Drive  Auto 
Co.  at  Clintonville,  Wis.,  for  the  construction  of  a  total  of  8,340 
model  A  motors  to  be  incorporated  in  trucks  which  the  latter  com- 
pany was  under  contract  to  manufacture  for  the  United  States  (rov- 
emment.  The  price  of  these  motors  was  fixed  in  each  instance,  rang- 
ing from  $358  to  $387  per  motor.  Of  the  8,340  motors  contracted 
for,  500  were  diverted  or  transferred  to  another  contract  for  trucks 
with  another  manufacturer,  the  remaining  7,840  being  completed,  de- 
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livered,  accepted  and  paid  for  by  the  prime  contractor,  Four  Wheel 
Drive  Auto  Co. 

3.  The  present  claim  for  $235,836.60  is  for  increased  cost  and  10 
per  cent  profit.  Claimant  does  not  allege  that  it  ever  had  any  direct 
agreement  with  the  Government,  but  predicates  this  claim  upon  the 
action  of  inspectors  detailed  at  its  plant  who,  as  it  alleges,  by  re- 
quiring extraordinary  and  protracted  tests  not  found  necessary  in 
its  extensive  experience  as  a  manufacturer  of  these  motors,  com- 
pelled additional  operations  and  greatly  prolonged  the  time  neces- 
sar}^  for  the  completion  of  each  motor. 

It  alleges  that  its  understanding  with  the  Four  Wheel  Drive  Auto 
Co.  was  that  the  motors  to  be  furnished  should  be  in  all  respects 
similar  to  those  previously  supplied  by  it  to  the  British  Government, 
which  had  been  accepted  upon  the  usual  tests  which  claimant's  ex- 
perience had  shown  adequate,  and  that  its  estimate  of  cost  was  based 
upon  this  understanding.  No  such  provision  is  found  in  any  of  the 
contracts. 

4.  The  contracts  between  claimant  and  the  Four  Wheel  Drive  Auto 
Co.  (witli  the  exception  of  the  first  contract)  contained  the  follow- 
ing clause  relative  to  inspection: 

"  It  is  further  understotxl  and  agreed  that  the  second  party  will 
permit  the  first  party  to  i)hu'e  in  their  factory  an  inspector  to  in- 
spect motors  which  are  being  manufactured  lor  the  first  party,  it 
Ixung  expressly  understood  that  the  inspector  shall  not  interfere  in 
anv  way  with  the  workmen  or  work  on  said  motors." 

While  this  clause  does  not  specifically  provide  for  Government  in- 
spection it  does  not  exclude  inspection  by  a  representative  of  the 
(Tovernment  if  the  i)rime  contractor  finds  it  necessary  or  advisable. 
It  appears  from  the  testimony  that  there  were  nine  such  inspectors 
detailed  to  claimant's  plant,  three  of  whom  represented  each  of  the 
three  companies  for  which  claimant  was  manufacturing  motors,  of 
which  the  Four  Wheel  Drive  Auto  Co.  was  one.  Whether  these  in- 
spectors or  any  of  them  were  paid  by  the  Government  did  not  ap- 
pear. 

5.  A  hearing  of  the  claim  was  held  on  March  1,  1920t  There- 
after, on  March  4,  1920,  claimant  asked,  upon  affidavit,  for  a  fur- 
ther hearing,  alleging  that  it  was  not  represented  by  council  at  the 
former  hearing  and  that  it  was  important  for  it  to  present  the  testi- 
mony of  one  Roger  M.  Newbold,  who  had  negotiated  with  the  Ord- 
nance Department  the  contracts  for  trucks  on  behalf  of  the  Four 
Wheel  Drive  Auto  Co.  and  other  manufacturers.  A  further  hear- 
ing was  accordingly  held  on  March  18,  1920,  when  claimant  ap- 
peared with  counsel  and  further  testimony  was  taken,  including 
that  of  Mr.  Newbold.    The  latter's  testimony  was  merely  to  the 
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effect  that  during  1917  and  1918  he  had  been  engaged  in  negotiate 
ing  with  the  Ordnance  Department  contracts  for  trucks  on  behalf 
of  the  Four  Wheel  Drive  Auto  Co.  and  l)thers,  including  those  in 
connection  with  which  claimant  entered  into  tiie  subcontracts  for 
the  motors  above  referred  to.  That  claimant  represented  that  it 
was  losing  money  at  the  price  at  wliich  it  was  furnishing  its  motors 
and  that  he  (Newbold)  negotiated  a  higher  price  for  subsequent 
orders  for  trucks  in  order  that  claimant  might  receive  an  enhanced 
price  for  its  motor,  but  that  owing  to  the  armistice,  no  contracts 
at  the  increased  figure  were  ever  placed.  Further  testimony  at  the 
latter  hearing  was  mainly  confined  to  the  new  tests  required  by  the 
inspectors. 

6.  No  testimony  was  presented  at  either  hearing  to  support  any 
express  agreement  by  any  representative  of  the  Government  to  pay 
claimant  for  any  additional  expense  incurred  by  it  through  the 
requirements  of  the  inspectors  and  no  contractual  relation  or  privity 
between  the  Government  and  claimant  can  be  implied  from  any  of 
the  inspectors'  acts  brought  out  upon  either  hearing. 

Claimant  never  had  any  contract  or  agreement  in  respect  of  the 
transactions  upon  which  its  claim  is  based  with  anyone  but  the 
Four  Wheel  Drive  Auto  Co.  and  nothing  has  been  presented  to 
this  Board  upon  which  it  can  recommend  relief. 

DISPOSITION. 

The  usual  Final  Order  will  be  entered  denying  relief. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


March  29, 1920. 
Case  No.  2126. 

In  re  CLAIM  OF  XENDELSON  COBPOBATION. 

1.  PBICE  OF  BAW  MATEBIAL  FIXED  BY  aOVEBNMEKT  AOENCY.^Where 

the  claimant  during  the  performance  of  a  contract  to  furnish  the  Oot- 
ernment  a  quantity  of  bleaching  powder  at  a  stipulated  price,  was  re- 
quired to  buy  a  quantity  of  chlorinated  lime,  necessary  in  such  produc- 
tion, at  an  advance  price  due  to  the  action  of  the  Oovernment  in  fixing 
the  price  of  such  commodity,  the  United  States  Oovernment  is  not  obli- 
gated under  the  act  of  March  2,  1919,  to  reimburse  the  claimant  for  the 
loss  thereby  sustained. 

2.  BELEASE. — Where   the   claimant   entered   into    a   cancellation   agreement 

which  contained  a  general  release  in  settlement  of  such  contract,  the 
claimant  released  any  claim  in  connection  therewith. 

3.  CLAIM  AND  DECISION. — This  claim  for  $2,126.84  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government  is 
obligated  to  reimburse  the  claimant  for  loss  sustained  in  the  perform- 
ance of  the  contract  resulting  from  the  Government's  raising  the  price 
on  chlorinated  lime  after  claimant  had  entered  into  the  performance  of 
the  contract.    Held,  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  cjise  arises  under  the  act  of  March  2,  1919.  Statement  of 
chiim,  Form  B,  was  filed  with  this  Board  on  October  8,  1919,  by 
reason  of  an  alleged  agreement  between  the  claimant  and  the  Gas 
Defense  Division,  Chemical  Warfare  Service,  U.  S.  Army.  The 
documents  filed  show  that  the  claim  was  on  May  16,  1919,  presented 
to  the  Director,  Chemical  Warfare  Service,  and  that  the  Claims 
Board  of  that  office  on  May  28,  1919,  informed  the  claimant  that  the 
claim  was  not  one  over  which  it  had  jurisdiction  and  advised  filing 
the  claim  with  the  Board  of  Contract  Adjustment. 

This  case  was  set  for  hearing  on  February  26, 1920,  on  which  date 
a  hearing  was  conducted  and  a  Government  witness  heard.  The 
claimant  offered  no  witnesses,  but  appeared  only  through  its  attorney. 
This  attorney  asked  leave  of  the  Board  for  an  opportunity  to  com- 
municate further  with  the  claimant  in  an  effort  to  produce  additional 
evidence.  This  request  was  granted,  but  on  March  18,  1920,  the 
attorney  informed  the  Board  that  he  had  no  further  evidence  to  offer 
and  desired  that  the  matter  be  adjudicated  upon  the  record  as  it 
stands. 
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STATEMENT  Or  FACTS. 

1.  On  July  18.  1918,  claimant  entered  into  a  formally  executed 
contract  No.  GD  1593  with  the  Gas  Defense  Division,  Chemical  War- 
fare Service,  U.  S.  Army,  by  which  the  claimant  agreed  to  furnish 
the  Government  992  short  tons  of  bleaching  powder  at  $76  per  short 
ton,  the  powder  to  be  packed  in  60-pound  drums  for  overseas 
shipment. 

2.  On  or  about  September  9,  1918,  after  claimant  had  packed  and 
delivered  some  four  or  five  hundred  tons  of  the  powder,  it  experi- 
enced difficulty  in  procuring  the  necessary  chlorinated  lime  with 
which  to  continue  the  performanc  e  of  its  contract.  This  difficulty 
was  brought  to  the  attention  of  Capt.  K.  B.  Blake,  Gas  Defense 
Division,  Chemical  Warfare  Service,  stationed  at  19  West  Forty- 
fourth  Street,  New  York  City,  and  Capt.  Blake  thereupon  under- 
took to  assist  the  claimant  in  procuring  the  necessary  chlorinated 
lime.  He  informed  the  claimant  that  the  Government  had  a  con- 
tract Xo.  GPR-5458  with  the  Hooker  Electrochemical  Co.,  Niagara 
Falls,  N.  Y.,  for  7,000  tons  of  chlorinated  lime  to  be  delivered  to 
Edgewood  Arsenal  and  that  he  would  endeavor  to  obtain  the  con- 
sent of  the  proper  (lovernment  officials  for  the  releasing  of  the 
Hooker  P^lectrochemical  Co.,  from  the  delivery  of  400  tons  of  this 
lime  to  Edgewood  Arsenal  in  order  that  the  said  400  tons  might  be 
furnished  claimant.  Accordingly  this  arrangement  was  carried  out, 
and  on  September  80,  1918,  by  letter,  Capt.  Blake  notified  claimant 
to  this  effect. 

3.  In  the  above  letter  Capt.  Blake  stated :  "  Tliis  material  should  be 
purchased  by  you  and  paid  for  under  your  existing  contract  with 
Hooker  Co."  Capt.  Blake  testified  that  at  the  time  he  wrote  this 
letter  he  did  not  know  the  exact  quantity  of  lime  that  had  not  been 
<lelivered  under  the  claimant's  contract  with  the  Hooker  Electro- 
chemical Co.  at  $0,018  per  pound,  but  that  he  had  been  told  by  Mr. 
Stemmler  of  the  claimant  company  that  such  an  unfilled  contract 
was  in  existence.  It  appears  that  the  Government  was  in  control 
of  the  country's  output  of  chlorinated  lime. 

4.  Capt.  Blake  testified  that  at  this  time  he  was  told  by  the  claim- 
ant that  it  would  have  to  pay  $0.02  per  pound  for  the  lime  obtained 
from  the  Hooker  Electrochemical  Co.,  for  that  was  the  price  the 
Government  was  paying  under  the  contract  with  that  company  and 
the  claimant  further  informed  Capt.  Blakfe  that  the  Hooker  Electro- 
chemical Co.  had  appealed  this  price  to  the  War  Industries  Board  in 
an  eflfort  to  have  the  price  fixed  at  $0.0235  per  pound  and  that  in 
the  event  of  the  allowance  of  this  appeal  the  claimant  would  have 
to  pay  the  increased  price.    Capt.  Blake  testified  that  he  stated  ^'  that 
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this  was  their  own  lookout;  that  the  Government  would  not  reim* 
burse  them  for  that.''    (Transcript,  p.  S3.) 

5.  The  claimant  alleges  that  at  the  time  of  the  conference  with 
Capt.  Blake  it  had  a  contract  with  the  Hooker  Electrochemical  Co. 
for  chlorinated  lime  under  which  there  remained  to  be  delivered  to 
claimant  41  tons  and  that  the  contract  price  was  $0,018  per  pound; 
that  this  4r  tons  was  delivered  to  the  claimant  as  a  part  of  the  400 
tons  above  mentioned,  and  that  it  paid  the  contract  price  of  $0,018 
per  pound  for  the  41  tons,  and  upon  the  delivery  of  the  remaining  359^ 
tons  paid  $0.02  per  pound  for  the  same  upon  the  understanding  with 
the  Hooker  Electrochemical  Co.  that  if  its  appeal  were  allowed  an 
additional  $0.0035  per  pound  would  be  paid.  The  War  Industries 
Board  allowed  the  increased  price  and  the  claimant  paid  the  Hooker 
Electrochemical  Co.  the  amount  of  the  increase. 

6.  This  claim  is  for  the  amount  of  the  increased  price  paid  the 
Hooker  Electrochemical  Co.,  namely,  $2,126.84.  (This  amount  does 
not  represent  the  increased  price  on  359  tons  as  alleged  by  claimant^ 
but  claimant  states  that  this  is  the  amount  that  it  acually  paid  out 
because  of  the  increased  price  and  that  it  is  willing  to  accept  this 
amount  in  full  payment.) 

7.  Capt.  Blake's  testimony  throughout  is  clear  to  the  effect  that 
he  made  no  contract  with  the  claimant  obligating  the  Government  to 
reimburse  the  claimant  for  anything  it  had  to  pay  in  the  way  of  in- 
creased price  or  whatnot  for  the  chlorinated  lime,  for  he  states  again 
and  again  that  his  offices  were  used  only  for  the  purpose  of  enabling^ 
the  claimant  to  perform  its  contract  with  the  Government  and  that 
his  negotiations  had  nothing  whatsoever  to  do  with  the  price  that  the 
claimant  would  have  to  pay  for  chlorinated  lime  with  which  to  per- 
form its  existing  contract. 

8.  On  March  10,  1919,  the  claimant  entered  into  a  cancellation 
agreement  No.  G.  D,  264  with  respect  to  its  original  contract  No. 
GD  1593.  Under  this  cancellation  agreement  claimant  was  relieved 
from  delivery  of  141  tons  of  bleaching  powder,  which  quantity  re- 
mained undelivered  under  the  original  contract.  This  agreement 
<;ontained  the  usual  general  release.  No  evidence  has  been  offered 
to  show  that  the  present  claim  was  excepted  from  the  provisions  of 
the  release. 

DECISION. 

1.  The  evidence  is  not  sufficient  to  support  the  claim. 

2.  The  testimony  of  Capt.  Blake  and  other  evidence  shows  that 
Oapt.  Blake  did  not  enter  into  an  agreement  with  the  claimant  which 
imposed  any  obligation  on  the  Government  and  is  to  the  effect  that 
he  merely  gave  his  assistance  to  the  claimant  in  procuring  chlorinated 
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lime  in  order  that  the  claimant  might  be  in  position  to  perform 
its  contract  with  the  Government  under  Tfhich  claimant  was  bound 
to  procure  the  lime.  Indeed,  Capt.  Blake  was  without  authority  to 
obligate  the  Government  for  any  expense  in  connection  with  the 
procurement  of  lime,  for  to  do  so  would  impose  a  burden  upon  the 
Government  which  under  the  contract  rests  on  the  claimant  and 
would  therefore  result  in  an  agreement  against  the  interest  of  the 
Llnited  States. 

3.  Furthermore,  by  entering  into  the  cancellation  agreement  of 
March  10, 1919,  which  contained  a  general  release,  the  claimant  has 
waived  or  surrendered  any  claim  in  connection  with  its  contract  No. 
GD  1593  which  it  may  have  had,  and  this  release  embraces  this 
claim. 

DISPOSITION. 

1.  An  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Maj.  Hope  concurring. 


March  29, 1920. 
Case  No.  2442. 

In  re  CLAIK  OF  WOELFEL  LEATHER  CO. 

1.  EYIBENGE. — Where  claimant  alleges  an  agreement  with  a  certain  Gov- 
ernment representative,  bnt  does  not  attend  the  hearing  or  produce 
evidence  in  support  of  the  agreement,  and  the  representative  in  ques- 
tion denies  having  made  the  agreement,  it  must  be  held  that  there  was 
no  agreement. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $36,210 
based  upon  an  alleged  oral  agreement  relating  to  the  manufacture  of 
russet  leather  backs.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hiiidekoper  Mritin<r  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $36,210  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  This  claim  was  originally  set  for  hearing  on  Wednesday,  Febru- 
ary 25, 1920,  at  10  a.  m.,  but,  owing  to  the  fact  that  the  claimant  did 
not  have  a  representative  present  at  the  hearing,  the  hearing  was 
postponed  and  was  again  set  for  hearing  on  Monday,  March  22, 
and  formal  notice  thereof  was  sent  claimant  on  March  11,  1920. 
The  claim  came  on  to  be  heard  on  March  22,  pursuant  to  the  notice 
of  March  11,  and  again  claimant  was  not  represented  and  the  Board 
of  Contract  Adjustment  proceeded  with  the  hearing  ex  parte. 

3.  In  the  statement  of  claim  it  is  alleged,  in  substance,  that  on  or 
about  June  20, 1917,  Mr.  Edgar  Woelfel,  president  of  claimant  com- 
pany, negotiated  with  Maj.  Joseph  E.  Byron,  chairman  of  the  leather 
equipment  committee  of  the  Council  of  National  Defense,  to  supply 
certain  goods  and  materials  in  amounts  and  at  prices  as  set  forth  in 
purchase  order  dated  June  30,  1917,  the  same  being  order  No.  War 
Ord.  EL  8,  on  the  explicit  understanding  that  if  other  contractors 
were  paid  a  higher  price  for  the  same  goods  and  material  at  about 
the  same  time,  claimant  should  be  paid  the  same  price.  Claimant 
alleges  that   about   the   same   time   other   contractors   were   paid 
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higher  j)ri('es  than  claimant  was  paid  on  the  same  goods  and 
material,  Jiiid  this  claim  is  for  reimbursement  for  the  difference 
in  price  which  claimant  was  paid  in  accordance  with  the  schedule 
of  prices  set  forth  in  the  purchase  order  and  the  price  at  which  other 
contractors  were  paid  for  the  same  goods  and  material  at  about  the 
same  time. 

4.  At  the  hearing  Maj.  Joseph  E.  Byron  testified  that  as  chair- 
man of  the  leather  equipment  committee  of  the  Council  of  National 
Defense  the  duties  of  his  committee  were  to  ascertain  the  sources 
of  supply  of  leather;  to  negotiate  prices  therefor  with  the  manu- 
facturers, and  to  make  recommendations  to  the  purchasing  depart- 
ments of  the  War  Department  charged  with  purchasing  leather. 
The  leather  equipment  committee  of  the  Council  of  National  De- 
fense did  not  undertake  to  negotiate  contracts  but  merely  to  ascertain 
where,  and  at  what  prices,  leather  could  be  obtained,  and  then  to 
make  its  recommendations  to  the  proper  purchasing  officers.  In  no 
rase  did  this  committee  attempt  to  negotiate  a  contract,  nor  did  it 
represent  that  it  had  authority  to  negotiate  a  contract. 

Maj.  Byron  further  testified  that  on  June  8,  1917,  claimant  made 
a  written  tender  to  his  committee  setting  forth  the  prices  at  which 
certain  grades  of  leather  would  be  furnished.  A  few  days  later 
Maj.  Byron  wrote  Mr.  AVoelfel  that  if  his  company  was  going  to 
furnish  leather  in  accordance  with  the  specifications  of  the  Ro(;k 
Island  Arsenal  the  prices  as  submitted  in  the  tender  of  June  8  were 
too  low.  On  June  14,  1917,  the  claimant  wrote  Maj.  Byron  stating 
that  if  it  was  required  to  furnish  leather  according  to  the  Bock 
Island  Specifications  it  would  require  an  increase  of  5  per  cent  over 
its  offer  of  June  8.  On  or  about  June  20,  1917,  Mr.  Woelfel  came 
to  Washington  and  discussed  prices  of  leather  with  Maj.  Bynm 
and  other  members  of  the  committee.  Maj.  Byron  told  Mr.  AVoelfcl 
what  prices  his  committee  would  be  willing  to  recommend,  and  he 
states  that  Mr.  Woelfel  agreed  to  these  prices.  Maj.  Byi*on  denies 
that  he  then,  or  at  any  other  time,  either  prior  or  subse(|uent  thereto, 
told  Mr.  Woelfel  that  if  higher  prices  were  to  be  paid  to  other  con- 
tractors for  the  same  quality  of  leather,  Mr.  Woelfel  would  receive 
the  same  price.  On  June  23,  1917,  claimant  wrote  the  leather 
equipment  committee  as  follows: 

"We  hereby  confirm  our  offer  to  yon  of  Knsset  Leather  (Rock 
Island  Specifications)  for  Government  purchase,  ])rices  net  f.  o.  b. 
cars  Morris,  Illinois,  as  follows:" 

Then  follows  the  quantity  and  price  of  each  grade.  Upon  receipt 
of  this  letter  Maj.  Byron's  committee  made  its  reconunendation  to 
the  Ordnance  Department  for  an  order  to  be  placed  with  claimant 
company  for  the  various  quantities  of  leather,  in  different  grades, 
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and  at  the  prices  quoted  in  claimant's  letter  of  June  23.  And  on 
June  30, 1917,  the  Ordnance  Department  placed  its  order,  War  Ord. 
EL (8),  with  claimant  for  the  quantities  of  leather  in  the  various 
grades  and  at  the  prices  quoted  in  claimant's  letter  of  June  23,  1917, 
to  Maj.  Byron.  Subsequently,  on  October  13, 1917,  the  Ordnance  De- 
partment superseded  the  order  of  June  30  with  a  revised  order  in- 
creasing the  amount  of  leather  in  some  grades.  Claimant  filled  the 
revised  order  of  October  13,  1917,  and  has  been  paid  in  full  at  the 
price  stipulated  in  the  purchase  order. 

DECISION. 

1.  On  the  evidence  adduced  at  the  hearing  the  Board  finds  that 
there  was  no  agreement  entered  into  between  claimant's  representa- 
tive and  Maj.  Bjrron  as  alleged  by  claimant.  Consequently,  the 
Board  holds  that  the  claimant  is  not  entitled  to  the  relief  sought. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


March  30,  1920. 
Case  No.  2062. 

In  re  CLAIK  OF  BICHABD  F.  LEWIS. 

1.  FILINO  OF  CLAm — Under  the  facts  of  this  case  a  letter  dated  June  18, 
1919,  addressed  to  the  Ordnance  Department  is  a  sufficient  presentation 
by  claimant  of  his  claim  before  Jnne  30,  1919,  within  the  meaning^  of 
the  act  of  March  8,  1919. 

8.  QUANTUX  H EBTJIT. — Where  relying  npon  newspaper  notices  and  upon  cir- 
culars issued  by  the  Oovernment  requisitioning  iridium,  though  not 
served  upon  him,  claimant  delivers  iridium  to  the  Government,  which 
is  accepted  by  it,  there  is  an  implied  agreement  on  the  part  of  the  Oov- 
ernment  to  compensate  claimant  for  the  fair  and  reasonable  value  of 
the  iridium  so  delivered. 

8.  REASONABLE  VALUE. — Where,  under  the  circumstances  stated  in  sylla- 
bus 8,  claimant  delivers  iridium  to  the  Government,  this  Board  recom- 
mends that  the  fair  value  thereof  is  as  fixed  in  the  circulars  issued  by 
the  Government  for  iridium  requisitioned  by  it. 

4.  CLAIM  AND  D£CISION.--Claim  under  the  act  of  March  8,  1919,  for  $503.10 
for  iridium.    Held,  an  agreement  within  said  act. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FACTS. 

1.  The  claimant  alleges  in  his  petition  and  supporting  affidavits 
substantially  the  following:  That  in  September,  1918,  there  ap- 
peared in  the  public  press  "requests  that  persons  having  platinum 
metals  in  their  possession  should  turn  the  same  over  to  the  United 
States,  as  such  metals  were  necessary  to  the  successful  prosecution 
of  the  war."  That  "  there  was  also  issued  by  the  Platinum  Section 
of  the  War  Industries  Board  a  circular  addressed  to  producers  of 
platinum  generally  requesting  them  to  either  deposit  their  platinum 
with  the  mint  or  some  other  authorized  agent  of  the  Government." 

2.  The  "  circular  "  to  which  the  claimant  refers  is  doubtlessly  Di- 
rector of  Purchase,  Storage  and  Traffic  Requisition  No.  342  (War 
Industries  Board,  Chemicals  Division  No.  102)  dated  June  21,  1918, 
requisitioning  "  All  the  supply  of  platinum,  irridium,  and/or  pallad- 
ium, which  shall  on  the  respective  dates  of  receipt  of  this  requisition 
be  under  the  control  of  or  be  in  the  possession  of,  together  with  such 
additional  supply  thereof  as  shall,  at  any  time  between  the  date  of 
the  receipt  of  this  requisition  and  December  81, 1918  (both  dates  in- 

743 


744  DECISIONS   BOAKD  OF  CONTRACT  ADJUSTMENT, 

elusive),  come  under  the  control  of  or  into  the  possession  of  the  fol- 
lowinf^-named  persons  *  *  *."  It  does  not  appear  that  this 
requisition  was  addressed  to,  sent  to,  or  served  upon  this  claimant, 
but  rather  that  he  delivered  metals  voluntarily  after  learning  from 
general  sources  that  the  Government  needed  platinum.  On  July  10, 
1918,  the  War  Department  Board  of  Appraisers  made  "  Award  No. 
50  as  amended  "  with  reference  to  said  requisition  No.  342  in  which 
the  Board  made  the  following  award: 

"  Whereupon  the  said  Board  hereby  awards  to  the  former  owners 
of  property  taken  under  said  order,  and  designated  therein,  as  just 
compensation  for  property  so  taken,  the  sum  of  one  hundred  and 
five  ($105.00)  dollars  per  Troy  ounce  for  pure  platinum,  one  hundred 
and  seventy-five  ($175.00)  dollars  per  Troy  ounce  for  pure  iridium, 
and  one  hundred  and  thirty-five  ($135.00)  dollars  per  Troy  ounce  for 
pure  palladium,  weight  to  be  determined  by  the  requisitioning  au- 
thority, less  a  reasonable  charge  for  ascertaining  values  as  fixed  by 
the  New  York  Assay  Office.  The  above  sums  awarded  for  the  sev- 
eral articles  to  be  in  effect  until  the  further  order  of  the  Board." 

On  November  15, 19 IS.  the  Platinum  Section  of  the  AVar  Industries 
Board  sent  a  circular  letter  to  the  persons  on  whom  Requisition  No. 
»U*2  \nu\  been  served,  in  which  letter  it  was  said,  among  other  things : 

"  7.  Payment  for  tlie  i)latinum,  iridium  aiul/or  palladium  covered 
by  the  aforesaid  requisition  will  be  made  to  the  perscm  entitled 
thereto  as  soon  as  possible  after  assay  is  comj)leted  on  the  following 
basis : 

For  i)iiiv  platiiinin .     .      _._       _      .  $10.")  per  Troy  ouiuv. 

For  pure  Iridium 175  por  Troy  ounce. 

For  pure  pallsKliuni. . . _-    .     _  l.'^o  per  Troy  ounce. 

less  a  reasonable  charge  for  the  determination  of  values  and  treat- 
ment of  metal.'' 

Tt  does  not  appear  that  either  the  award  or  the  letter  of  the  Plati- 
num Section  were  sent  to  this  claimant. 

3.  The  claimant  further  alleges  that  he,  "relying  on  the  notice 
given  in  the  public  press  and  upon  the  circular  above  mentioned, 
deposited  two  lots  of  platinum  *  *  *  in  the  mint  at  San  Fran- 
cisco "  as  follows : 

Oct.  10,  1018:  7.27  ounces  of  platinum  stock,  which  contained,  as 
found  bv  analvsis  of  the  New  York  Assav  Office: 

•i'i  :Wt  pl;itinuni. 

.i^^'f  ])aHa(Iiuni. 

r>j.O()'r  osmiridium. 

<s.  10',  gold. 

He  says  that  he  has  been  paid  for  the  platinum,  the  palladium,  and 
the  gold,  and  is  satisfied  as  to  that ;  but  that  the  iridium  content  of 
the  osmiridium  was  51  per  cent  or  2  295  ounces,  the  value  of  which  at 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  745 

$200  per  ounce  is  $459  and  not  $212.62,  the  amount  which  he  has 
received. 

4.  He  also  says  that  on  November  2,  1918,  he  delivered  another  lot 
of  platinum  stock  wei^hin^  7.22  ounces;  that  it  contained  67.80  per 
cent  osmiridium;  that  the  iridium  content  in  the  osmiridium  was 
49.85  per  cent  or  2.44  ounces  of  iridium,  which  at  $200  per  ounce  is 
$488,  whereas  he  received  only  $231.28.     He  therefore  claims  $503.10. 

5.  Records  furnished  to  us  by  the  United  States  Assay  Office  at 
New  York  show  that  the  first  instalment  of  7.27  ounces  of  platinum 
stock  contained  31.77  per  cent  iridium  or  2.310  ounces,  of  the  value 
of  $404.25,  from  which  is  deducted  an  assay  charge  of  $25,  leaving 
a  net  value  of  $379.25.  From  this  is  deducted  the  previous  payment 
of  $212  62,  leaving  a  balance  due  of  $166.63.  Those  records  also  show 
that  the  second  instalment  of  7.22  ounces  of  platinum  stock  contained 
33.76  per  cent  of  iridium  or  2.437  ounces,  of  the  value  of  $426.47, 
from  which  is  deducted  an  assay  charge  of  $25,  leaving  a  net  value  of 
$401.47.  From  this  is  deducted  the  previous  payment  of  $231  28, 
leaving  a  bahmce  due  of  $170,19.  According  to  the  records  of  the 
New  York  Assay  Office,  therefore,  there  is  still  due  to  the  claimant 
for  iridium  the  sum  of  $336.82,  as  against  the  petitioner'^  claim  for 
$503.10.  It  will  be  seen,  therefore,  that  the  petitioner  chiims  to  have 
delivered  4.735  ounces  of  iridium,  whereas  the  Assay  Office  gives 
him  credit  for  4.747  ounces,  or  slightly  more  than  he  claims.  The 
difference  in  the  sums  of  money  claimed  to  l)e  due  and  the  figures  of 
the  Assay  Office  is  caused,  first,  by  the  assay  charges  of  $50,  and,  sec- 
ond, to  the  fact  that  the  Assay  Office  does  not  allow  him  $200  per 
ounce  but  does  allow  him  at  the  rate  of  $175  per  ounce,  which  is  the 
same  price  awarded  by  the  War  Department  Board  of  Appraisers  to 
the  persons  to  whom  requisition  No.  342  was  directed. 

6.  The  metals  in  question  were  turned  over  to  the  Ordnance  De- 
partment, and  it  has  paid  to  the  claimant  the  sums  which  ha\e 
already  been  paid  to  him. 

DKCISION. 

1.  We  think  that  the  claimant's  letter  of  June  12.'1919,  to  the  Ord- 
nance Department  was  a  presentation  of  his  claim  before  June  30, 
1919,  within  the  meaning  of  the  act  of  March  2,  1919. 

2.  There  was  no  "  commandeering  "  or  "  requisitioning  "  of  this 
platinum  stock.    The  claimant  delivered  it  voluntarily. 

3.  Upon  the  delivery  to  and  acceptance  by  the  United  States  of  the 
platinum  stock,  without  an  agreement  as  to  price,  there  arose  an  im- 
plied contract  on  which  the  United  States  agreed  to  pay  to  the  claim- 
ant the  fair  and  reasonable  value  thereof. 
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4.  We  think  that  it  is  reasonable  in  the  circumstances  to  take  the 
fair  value  of  iridium  to  be  $175  per  troy  ounce  less  assay  charges. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage^ 
and  Traffic  Division. 

Col.  Delafield  and  .Lieut.  Lent  concurring. 


March  30,  1920. 
Case  No.  1478. 

In  re  CLAIM  OF  CLEVELAND  BBASS  A   COPPEB  MILLS  (IKC). 

1.  CONTBACTOR  STTPPLYnTG  MATEBIALS  QOVEEHMEHT  OBLIGATED  TO 
FURNISH. — Under  a  contract  which  ohliirated  the  Qovernment  to  sup- 
ply claimant  with  crnde  copper  for  the  purposes  of  the  contract  but 
named  no  times  or  amounts  of  deliveries^  where  the  Government  was 
unable  to  make  immediate  deliveries,  and  claimant  on  that  account 
bouirbt  copper  in  the  open  market  at  a  higfl^cr  price  than  that  fixed  by 
the  War  Industries  Board,  there  is  no  implied  agrreement  such  as  will 
entitle  claimant  to  be  reimbursed  the  part  of  the  price  which  was  in  ex- 
cess of  that  fixed  by  the  War  Industries  Board.  Hence,  in  the  absence 
of  an  express  agreement,  relief  must  be  denied. 

8.  CLAIM  AND  DECISION.^Claim  under  the  act  of  March  2,  1919,  for  $4,- 
883.06,  based  upon  an  implied  agreement  in  relation  to  obtaining  a  sup- 
ply of  crude  copper  for  the  fulfillment  of  claimant's  contract.  Held, 
claimant  is  not  entitled  to  relief. 

Lieut.  Col.  Junkiri  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  a  class  B  claim  for  $4,223.06,  and  comes  before  this 
Board  by  reason  of  its  original  jurisidi(tion  in  such  cases.  The  claim 
as  originally  filed  rested  upon  an  express  verbal  agreement  as  a  basis, 
but  at  the  hearing  before  this  Board  on  March  9,  1920,  claimant 
changed  its  basis  of  claim  to  that  of  an  implied  agreement. 

2.  Claimant  had  from  the  Procurement  Division,  Ordnance,  war 
order  P-14988-3607-A,  dated  September  14, 1918,  which  required  for 
its  performance  among  other  things,  290,000  pounds  of  crude  copper 
as  raw  material,  such  raw  material  to  be  furnished  by  the  Govern- 
ment. The  contract  contained  no*  provision  as  to  the  amount  and 
times  of  deliveries  of  said  raw  material  by  the  Government. 

3.  On  or  about  September  15, 1918,  the  supply  of  raw  material  fur- 
nished by  the  Government  at  the  claimant's  factory  was  running  low 
and  would  be  soon  exhausted.  Claimant,  upon  inquiry  of  the  Gov- 
ernment, learned  that  owing  to  some  error  in  orders  between  the 
Government  and  its  sources  of  supply  of  crude  copper,  claimant 
could  not  expect  any  immediate  deliveries  of  same  to  be  made. 
Claimant  thereupon  consulted  with  Government  officers  with  refer- 
ence to  its  going  into  the  open  market  and  purchasing  crude  copper 
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in  order  to  avoid,  as  it  alleges,  closing  down  its  plant  until  such  time 
as  the  Government  could  furnish  it,  and  was  advised  by  such  officers 
that  the  price  fixed  by  the  War  Industries  Board  for  crude  copper 
was  26  cents  per  pound  and  that  the  Ordnance  Department  had  no 
power  to  enter  into  a  valid  c  ontract  for  crude  copper  at  a  higher  price 
than  that  named.  The  claimant  purchased  crude  copper  in  the  open 
market  at  the  higher  price  than  26  cents  per  pound  and  continued 
uninterruptedly  to  manufacture  the  product  called  for  by  its  con- 
tract. It  has  already  been  reimbursed  by  the  Government  to  the  ex- 
tent of  26  cents  per  pound  for  the  amount  of  raw  material  so  pur- 
chased. It  now  brings  this  claim  for  the  diflference  between  26  cents 
j)er  pound  and  the  higher  price  per  pound  paid  by  it  in  the  open 
market  on  the  amount  so  purchased  by  it. 

4.  Claimant  alleges  that  it  was  given  to  understand  in  its  con- 
ferences with  (lovernment  officials  that  it  would  be  allowed  reim- 
bursement by  the  (loverninent  for  the  price  of  such  raw  material 
procured  by  it  and  for  wliich  it  was  obliged  to  pay  more  than  26 
cents  per  pound,  ui)oii  presentment  at  the  proper  timi*  of  a  claim  to 
the  Secretary  of  War  or  his  representatives.  The  (lovernment  offi- 
cials in  question  deny  that  they  authorized  the  claimant  to  purchase 
copper  at  a  price  in  excCvSs  of  26  cents  per  pound  or  at  any  other 
price,  or  that  it  would  be  allowed  reimbursement  therefor. 

DECISION. 

This  Board  has  no  power  to  reimbui*se  the  claimant  for  its  loss 
unless  it  can  find  that  the  action  of  the  claimant  in  going  into  the 
open  market  and  purchasing  material  at  the  price  paid  was  by 
agreement  with  the  Government.  There  is  nothing  in  the  evidence 
before  the  Board  to  establish  the  existence  of  an  agreement  respect- 
ing the  purchase  by  the  claimant  of  any  raw  material.  The  action 
of  the  claimant,  therefore,  in  purchasing  raw  material  in  the  open 
market  and  for  a  greater  price  than  that  sanctioned  by  the  War 
Industries  Board,  was  done  without  authority  and  not  in  compliance 
with  the  terms  of  the  contract  and  not  in  compliance  with  any  in- 
structions received  from  (Jovernment  officers;  it  was  purely  a  volun- 
tary act  on  the  part  of  the  claimant  and  does  not  create  an  agreement 
within  the  meaning  of  the  act  of  March  2,  1919.  Therefore,  this 
Board  must  and  does  hereby  deny  the  claimant  the  relief  it  seeks. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 
ingly. 

Col.  Delafield  and  Mr.  Shaw  concurring. 


March  30,  1920. 
Case  No.  640. 

Jn  re  CLAIX  OF  JAKES  N.  KORASH. 

1.  JITRISDICTIOV— DECISION  OF  THE  COXPTROLLEE  OF  THE  TREAS- 
URY.— Where  the  Comptroller  of  the  Treasury  has  construed  a  contract 
and  has  refused  payment  claimed  upon  the  contractor's  Interpretation, 
the  comptroller's  determination  is  final,  and  the  Board  of  Contract  Ad- 
justment is  without  jurisdiction  and  any  construction  it  might  put  upon 
it  would  be  of  no  elf  ect. 

8.  CLAIK  AND  DECISION. — Claim  for  $52.50  under  General  Order  103  for 
wages  lost  on  account  of  sickness.  Held,  claimant  not  entitled  to  re- 
cover, on  authority  of  26  Decs.  Compt.  Treas.  162. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDi:^O.S  OF  FACT. 

The  Board  finds  the  following  to   )e  the  facts : 

1.  This  claim  was  presented  by  informal  petition  to  the  Board  of 
Contract  Adjustment,  in  which  it  is  alleged  that  the  claim,  doubt, 
or  dispute  arising  out  of  a  certain  contract  is  submitted  for  hearing 
and  determination  in  accordance  with  (ieneral  Orders,  Xo.  108, 
War  Department,  1918.    The  amount  claimed  is  $52.50. 

2.  This  is  a  test  case  involving  the  question  of  the  liability  of  the 
Government  to  pay  civilian  employees  of  the  United  States  while 
working  in  France  during  the  time  they  Tvere  sick  and  unable  to 
work.  In  a  sister  case  which  has  been  filed  with  this  Board, 
namely,  the  case  of  Mallon  J.  Orf,  No.  150-C-743,  notice  is  given 
that  380  additional  claims  await  the  decision  of  the  case  now  under 
consideration. 

3.  On  October  24,  1917,  James  Stewart  &  Co.  (Inc.),  entered  into 
a  formal  contract  with  Maj.  W.  II.  Rose,  Corps  of  Engineers, 
United  States  Army,  representing  the  Government,  whereby  Stewait 
&  Co.  were  to  do  certain  construction  work  in  France.  The  claimant 
alleges  that  the  said  contract  constituted  Stewart  &  Co.  agents  of 
the  Government  for  the  employment  of  workmen,  who  were  thus  to 
become  employees  of  the  Government  and  to  be  paid  on  (Govern- 
ment pay  rolls.  The  material  provision  of  that  contract  is  as 
follows : 

"Akticlb  2.  The  United  States  ♦  *  *  will  employ  all  laboi 
and  superintendence  needed  in  the  work  in  France,  while  en  route 
thereto  or  while  awaiting  transportation,  and  will  furnish  or  bear 
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the  cost  of  transportation  to  and  from  the  work  for  men  and  ma- 
terial both  in  the  United  States  and  in  France,  between  the  United 
States  and  France.  The  necessary  labor  and  superintendence  shall 
be  secured  by  the  contractor.  The  United  States  will  also  furnish 
the  necessary  housing,  food,  cooking  and  table  utensils,  bedding, 
medical  attendance,  including  prophylactic  vaccination  treatment 
required,  and  hospital  facilities  for  the  persons  employed  on  the 
work.  All  employees  will  be  paid  direct  by  the  contracting  officer, 
on  Government  pay  rolls,  and  they  will  tnerefore  be  regarded  as 
employees  of  the  Ignited  States  so  far  as  the  provisions  of  the  act 
of  September  7,  1916,  are  concerned,  thereby  entitling  them  to  com- 
pensation for  injuries  sustained  in  the  course  of  their  employment.'' 

4.  In  order  to  secure  the  necessary  workmen,  Stewart  &  Co.  sent 
to  employment  centers  circulars  through  which  it  solicited  competent 
workmen  to  make  application  for  employment.  If  an  applicant  was 
favorably  considered,  he  was  given  a  physical  examination;  put 
through  tests;  required  to  secure  a  passport,  and,  when  finally  ac- 
cepted, was  required  to  sign  a  form-contract.  Thereupon  his  name 
was  placed  upon  the  pay  roll  and  he  was  lodged  at  a  hotel  in  New 
York  until  available  shipping  space  could  be  provided  for  his  trans- 
portation to  France.  Before  sailing,  however,  the  new  employee 
was  given  a  uniform  similar  in  color  to  that  of  a  private,  but  with 
a  chevron  on  the  coat  sleeve  reading  "  Civilian  employee  of  the 
United  States  Government."  If  the  applicant  had  dependents,  he 
was  required  before  sailing  to  make  an  allowance  based  upon  the 
minimum  wage  he  should  receive  when  absent.  The  manager  of 
Stewart  &  Co.  testified  that  he  had  signed  a  contract  similar  to 
claimant's  and  that  he  was  instructed  by  the  vice  president  of  Stew- 
art &  Co.  to  explain  to  applicants  for  employment  in  France  that 
'*  idle  time  "  in  the  contract  of  employment  covered  the  time  they 
were  not  able  to  work,  and  allotments  to  dependents  were  based  upon 
"  idle  time  "  pay.  This  witness  admitted  that  pay  would  be  stopped 
for  misconduct.    The  following  also  appears  from  his  testimony: 

"  Q.  Did  you  yourself  understand  and  try  to  make  all  prospective 
employees  understand  that  if  they  were  ill,  not  as  a  result  of  miscon- 
duct on  their  part,  they  would  he  paid  during  the  period  of  illness?  *' 

"A.  That  was  my  understanding  when  the  question  was  brought 
up." 

5.  The  form  contract  which  Stewart  &  Co.  were  to  make  with  their 
employees  was  submitted  on  November  22,  1917,  to  Maj.  W.  H.  Bose, 
the  contracting  officer  in  the  contract  of  October  24  between  Stewart 
&  Co.  and  the  Government,  and  approved  by  him.  The  form-con- 
tract, above  referred  to,  which  was  submitted  to  the  claimant,  James 
N.  Morash,  and  executed  by  him  and  "James  Stewart  &  Co.  (Inc.), 
agents  for  and  on  behalf  of  the  United  States  of  America,"  on  Der 
cember  27,  1917,  contains  in  part  the  following  provisions: 
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"  Whereas  the  contractor  has  been  authorized  to  secure  the  neces- 
sary labor  and  superintendence  to  be  employed  on  such  work,  who 
are  to  become,  upon  reporting  for  duty  in  rfew  York,  civilian  em- 
ployees of  the  United  States  of  America    ♦    ♦     ♦. 

"  1st.  The  employee  agrees  to  accept  employment  by  and  to  serve 
the  United  States  of  America  as  a  United  States  civilian  employee, 
subject  to  all  the  terms  and  conditions  of  such,  and  the  employee  war- 
rants that  the  statements  contained  in  his  application  for  employ- 
ment are  true. 

"2nd.  The  employee  agrees  to,  and  hereby  does,  waive  any  and 
all  claims  for  accident  and  injury  to  his  person  or  property  which 
may  arise  from  or  occur  out  of  this  employment  in  any  manner,  or 
from  any  cause,  other  than  the  employee  may  have  by  virtue  of  the 
Act  of  Congress  of  September  7th,  1916. 

"  3rd.  The  employee  agrees  to  pay  over  to  the  contractor,  or  allow 
to  be  deducted  as  payment  made  to  the  employee  by  the  United 
States,  the  sum  of  eighteen  ($18.00)  dollars  per  week,  and  the  con- 
tractor agrees  to  transmit  such  sum  so  paid  or  deducted  as  aforesaid, 
from  the  employee's  wages  and  pay  over  the  sum  once  each  month 
to  (name)  Mrs.  J.  N.  Morash  (Flora),  (relation)  wife,  (address) 
208  Glenwood  Ave.,  Port  Huron,  Mich.    *    *    *. 

"  5th.  The  employee  agrees  to  remain  abroad  if  required  until  the 
completion  of  the  work,  and  will  be  employed  for  such  length  of 
time  under  the  terms  and  conditions  herein  set  forth,  provided  the 
employee's  services  are  satisfactory  to  the  United  States  of  America. 
This  employment  bein^  for  war  emergency,  the  United  States  of 
America  reserves  the  right  at  any  time,  in  its  discretion,  to  termi- 
nate this  employment. 

"  6th.  The  employee  being  engaged  as  a  United  States  civilian  em- 
ployee will  be  on  the  pay  roll  of  the  United  States  of  America  and 
paid  direct  by  the  construction  officer  of  the  Government,  and  as 
such  employee  is  subject  to  and  has  the  benefit  of  the  provisions  of 
the  act  of  September  7th,  1916,  entitling  him  to  compensation  for 
injuries  sustained  in  the  course  of  this  employment. 

"7th.  Transportation  will  be  furnished  by  the  United  States  of 
America  free  of  cost  to  employee  from  his  home  to  the  site  of  the 
work  abroad,  and  return  passage  when  the  work  is  completed,  and 
the  employee  will  be  paid  for  his  time  en  route  to  the  work  and  re- 
turn, including  time  while  awaiting  transportation. 

"  8th.  The  employee  agrees  that  as  this  is  war  emergency  construc- 
tion, he  will  work  as  many  hours  as  the  weather  and  other  condi- 
tions will  permit.  The  employee's  wages  will  be  at  the  rate  of,  while 
working,  $8.00  per  day  for  ten  (10)  hours  straight  time,  and  at  the 
same  ratio  per  hour  for  working  overtime,  Sundays,  or  holidays. 
For  idle  time  and  time  traveling  from  employee's  home,  abroad  and 
return,  the  rate  will  be  $5.00  per  day.  (Sundays  will  not  be  paid 
for  as  idle  time.)" 

6.  Shortly  after  the  execution  of  this  contract  the  claimant  was 
transported  to  France  at  Government  expense,  and  was  later  work- 
ing under  his  contract  w  ith  Stewart  &  Co.,  near  Bassens,  France, 
when  he  was  taken  ill.  It  appears  that  his  illness  was  contracted 
in  line  of  duty.    While  ill  and  in  the  hospital  receiving  Government 
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medical  treatment,  the  claimant  was  absent  from  work  from  April 
20  to  May  7,  1918,  inclusive,  which  period  included  two  Sundays, 
and,  therefore,  the  claimant  was  absent  from  work  while  ill  for  a 
period  of  15  working  days. 

7.  The  civilian  employee  pay  rolls  covering  the  period  between 
April  20  and  May  7,  1918,  contain  the  entry  opposite  the  claimant's 
name,  allowing  him  pay  at  the  rate  of  $3.50  a  day  for  15  working 
days  while  he  was  ill,  which  allowance  was  made  upon  the  assump- 
tion that  the  term  "  idle  time  "  as  used  in  the  claimant's  contract 
included  "  siek  time."  The  pay  roll  was  approved  by  the  army  officer 
in  charge  of  the  work,  as  had  similar  pay  rolls  involving  the  same 
construction,  but  when  it  was  submitted  to  Maj.  P.  C.  BuUard,  Corps 
of  Engineers,  disbursing  officer,  Service  of  Supply,  A.  E.  F.,  the 
allowance  of  $3.50  per  day  for  15  days  as  "  idle  time  "  was  disap- 
proved. 

8.  Thereupon,  on  May  15,  1918,  Maj.  BuUard  requested  an  opinion 
of  Assistant  Comptroller  Ginn,  A.  E.  F.,  in  the  case  of  John  J.  Hig- 
gins,  which  is  identical  in  principle  with  the  case  now  under  con- 
sideration, as  to  whether  the  term  "  idle  time  "  includes  sickness  and 
whether  a  per  diem  employee  of  the  Government  could  be  paid  for 
sick  leave  in  the  absence  of  a  statutory  grant  or  provision  therefor  in 
his  contract  of  employment. 

On  May  18,  1918,  Assistant  Comptroller  Ginn  rendered  an  opinion 
(1  Asst.  Comp.  Dec.  109),  in  which  he  held  that  the  term  "  idle  time  " 
(lid  not  include  sickness,  and  hence  an  employee  absent  from  work 
on  account  of  sickness  was  not  to  be  paid  the  per  diem  compensation 
which  his  contract  allowed  him  for  "  idle  time." 

Subsequently,  Mr.  Higgins  applied  to  the  Comptroller  of  the 
Treasury  for  a  revision  of  the  action  of  the  Auditor  for  the  War 
Department  in  disallowing  his  claim,  based  upon  the  ruling  of  As- 
sistant Comptroller  Ginn,  A.  P],  F.  On  August  28,  1919,  Comp- 
troller Walter  W.  Warwick  filed  an  opinion  (26  Dec.  Compt.  Treas. 
162)  which  concludes  as  follows: 

"  I  concur  in  the  opinion  of  the  Assistant  Comptroller  in  France 
that  the  term  '  idle  time '  as  used  in  the  contract  above  does  not 
include  time  absent  from  work  on  account  of  sickness.  The  action 
of  the  auditor  is  therefore  affirmed  and  a  certificate  of  no  difference 
will  issue." 

DECISION. 

1.  At  the  hearing  the  claimant's  attorney  contended  that  the  con- 
tract between  Mr.  Morash  and  Stewart  &  Co.  was  signed  by  the  latter 
as  agents  of  the  United  States  under  authority  derived  from  their 
prior  contract  with  the  United  States,  with  the  result  that  the 
claimant's  contract  is  actually  and  in  fact  a  formal  contract  with 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  753 

the  duly  constituted  agents  of  the  Government.  The  claimant's 
attorney  admitted  that  this  claim  rested  strictly  on  the  contract  in- 
dependent of  the  act  of  March  2, 1919,  but  urged  that  the  negotiations 
which  occurred  prior  to  the  execution  of  the  contract  might  be  re- 
sorted to,  to  explain  the  meaning  of  the  term  "  idle  time  "  as  used  in 
the  contract. 

Accepting  the  claimant's  contention  as  correct,  we  turn  to  his  peti- 
tion to  find  that  he  requests  this  Board  to  hear  and  determine  "  the 
claim,  (Jpubt,  or  dispute  arising  out  of  said  contract  under  and  in 
accordance  with  General  Orders,  No.  103,  November  6,  1918,  and  the 
rules  and  procedure  of  your  Board." 

2.  We  have  carefully  examined  the  record,  and  do  not  find  a 
scintilla  of  evidence  to  support  a  contention  that  any  agreement  was 
made  on  behalf  of  the  Government  with  the  claimant,  other  than 
that  contained  in  the  written  contract  with  Stewart  &  Co.,  dated 
December  27,  1917.  It  was  sought,  ineffectively,  to  explain  the  term 
"idle  time"  as  used  in  that  contract  by  the  introduction  of  circulars 
sent  out  to  prospective  employees,  but  none  of  these  circulars  explain 
the  meaning  of  the  term  "idle  time,"  and  they  cannot  be  considered 
as  evidence  to  vary  the  terms  of  the  written  contract.  So,  also,  it 
was  attempted  to  show  that  there  was  a  general  understanding  that 
if  an  employee  was  ill,  he  would  receive  pay  for  "idle  time"  during 
such  illness,  and  that  this  understanding  was  communicated  to  pros- 
pective employees.  The  only  witness  who  was  interrogated  on  this 
particular  subject  testified  that  this  was  his  understanding,  but  he 
did  not  testify  that  he  communicated  it  to  the  claimant  or  other 
prospective  employees.  The  effect  of  this  testimony  is,  therefore, 
nullified. 

It  was  also  contended  that  because  each  employee  was  required  to 
make  an  allotment  to  his  dependents  based  upon  his  minimum  pay 
for  "idle  time,"  the  allotment  would  fail  pro  tanto  if  he  became  ill 
and  did  not  receive  pay  for  "idle  time"  during  his  illness.  In  other 
words,  it  is  contended  that  by  compelling  the  making  of  an  allotment 
the  Government,  in  effect,  represented  that  the  employee  would  at 
least  earn  the  minimum  pay  as  "idle  time,"  whether  sick  or  well. 
The  facts  are  that  no  such  promises  were  made,  and  such  a  promise 
cannot  be  spelled  out  by  inference.  We  can  see  no  persuasive  force 
to  the  argument  that  the  allotment  might  fail,  because  the  same 
result  would  have  ensued  from  stoppage  of  pay  had  the  employee 
died,  been  imprisoned  for  an  offense,  refused  to  work,  gone  absent 
without  leave,  or  fallen  victim  to  any  one  of  the  many  causes  which 
might  remove  him  from  the  pay  status.  To  guard  against  these, 
Stewart  &  Co.'s  agents  in  France  cabled  weekly  what  employees  had 
earned  their  minimum  pay,  so  that  the  allotments  could  be  paid. 


'  Mabch  29, 1920. 

Case  No.  2442. 

In  re  CLAIX  OP  WOELPEX  LEATHEB  CO. 

1.  EVIDENCE. — Where  elalmant  alle^res  an  agrreement  with  a  certain  Qot- 
ernment  representative,  bat  does  not  attend  the  hearing^  or  produce 
evidence  in  support  of  the  agreement,  and  the  representatiye  in  ques- 
tion denies  having  made  the  ag^reement,  it  must  he  held  that  there  was 
no  agrreement. 

8.  CLAIK  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  $36,810 
based  upon  an  alleged  oral  agrreement  relating  to  the  manufacture  of 
russet  leather  backs.    Held,  claimant  is  not  entitled  to  relief. 

Mr,  Hni(lek()|HM'  writin^r  the  opinion  of  tlie  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $36,210  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  This  claim  was  originally  set  for  hearing  on  Wednesday,  Febru- 
ary 25, 1920,  at  10  a.  m.,  but,  owing  to  the  fact  that  the  claimant  did 
not  have  a  representative  present  at  the  hearing,  the  hearing  was 
postponed  and  was  again  set  for  hearing  on  Monday,  March  22, 
and  formal  notice  thereof  was  sent  claimant  on  March  11,  1920. 
The  claim  came  on  to  be  heard  on  March  22,  pursuant  to  the  notice 
of  March  11,  and  again  claimant  was  not  represented  and  the  Board 
of  Contract  Adjustment  proceeded  with  the  hearing  ex  parte. 

3.  In  the  statement  of  claim  it  is  alleged,  in  substance,  that  on  or 
about  June  20,  1917,  Mr.  Edgar  Woelfel,  president  of  claimant  com- 
pany, negotiated  with  Maj.  Joseph  E.  Byron,  chairman  of  the  leather 
equipment  committee  of  the  Council  of  National  Defense,  to  supply 
certain  goods  and  materials  in  amounts  and  at  prices  as  set  forth  in 
purchase  order  dated  June  30,  1917,  the  same  being  order  No.  War 
Ord.  EL  8,  on  the  explicit  understanding  that  if  other  contractors 
were  paid  a  higher  price  for  the  same  goods  and  material  at  about 
the  same  time,  claimant  should  be  paid  the  same  price.  Claimant 
alleges  that   about   the   same   time   other   contractors   were   paid 
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higher  j)ri(es  than  claimant  was  paid  on  the  same  goods  and 
material,  and  this  claim  is  for  reimbursement  for  the  difference 
in  price  which  claimant  was  paid  in  accordance  with  the  schedule 
of  prices  set  forth  in  the  purchase  order  and  the  price  at  which  other 
contractors  were  paid  for  the  same  goods  and  material  at  about  the 
same  time. 

4.  At  the  hearing  Maj.  Joseph  E.  Byron  testified  that  as  chair- 
man of  the  leather  equipment  committee  of  the  Council  of  National 
Defense  the  duties  of  his  committee  were  to  ascertain  the  sources 
of  supply  of  leather;  to  negotiate  prices  therefor  with  the  manu- 
facturers, and  to  make  recommendations  to  the  purchasing  depart- 
ments of  the  War  Department  charged  with  purchasing  leather. 
The  leather  equipment  committee  of  the  Council  of  National  De- 
fense did  not  undertake  to  negotiate  contracts  but  merely  to  ascertain 
where,  and  at  what  prices,  leather  could  be  obtained,  and  then  to 
make  its  recommendations  to  the  proper  purchasing  officers.  In  no 
case  (lid  this  committee  attempt  to  negotiate  a  contract,  nor  did  it 
represent  that  it  had  authority  to  negotiate  a  contract. 

Maj.  Byron  further  testified  that  on  June  8,  1917,  chiiniant  made 
a  written  tender  to  his  committee  setting  forth  the  i)rices  at  which 
reilain  grades  of  leather  would  be  furnished.  A  few  days  hiter 
Maj.  Byron  wrote  Mr.  Woelfel  that  if  his  company  was  going  to 
furnish  leather  in  accordance  with  the  specifications  of  the  Rock 
Island  Arsenal  the  prices  as  submitted  in  the  tender  of  June  8  were 
too  low.  On  June  14,  1917,  the  claimant  wrote  Maj.  Byron  stating 
that  if  it  was  required  to  furnish  leather  according  to  the  Rock 
Island  Specifications  it  would  require  an  increase  of  5  per  cent  over 
its  offer  of  June  8.  On  or  about  June  20,  1917,  Mr.  Woelfel  came 
to  Washington  and  discussed  prices  of  leather  with  Maj.  Byron 
and  other  members  of  the  committee.  Maj.  Byron  tohl  Mr.  Woelfel 
what  prices  his  committee  would  be  willing  to  recommend,  and  he 
states  that  Mr.  Woelfel  agreed  to  these  prices.  Maj.  Byron  denies 
that  he  then,  or  at  any  other  time,  either  prior  or  subsequent  thereto, 
told  Mr.  Woelfel  that  if  higher  prices  were  to  be  paid  to  other  con- 
tractors for  the  same  quality  of  leather,  Mr.  AVoelfel  would  receive 
the  same  price.  On  June  23,  1917,  claimant  wrote  the  leather 
equipment  committee  as  follows: 

"We  hereby  confirm  our  offer  to  you  of  Russet  Leatlier  (Rock 
Island  Specifications)  for  (lovernment  purchase,  prices  net  f.  o.  b. 
cars  Morris,  Illinois,  as  follows :" 

Then  follows  the  quantity  and  price  of  each  grade.  Upon  receipt 
of  this  letter  Maj.  Byron's  committee  made  its  recommendation  to 
the  Ordnance  Department  for  an  order  to  be  placed  with  claimant 
company  for  the  various  quantities  of  leather,  in  different  grades. 


March  29, 1920. 
Case  No.  2126. 

ill  ve  CLAIK  OF  KEHDELSOH  CORPORATION. 

1.  PRICE  OP  RAW  MATERIAL  PIXED  BY  QOVERNHEKT  AOEHCT.— Where 

the  claimant  dnrlngr  the  performance  of  a  contract  to  famish  the  Got- 
ernment  a  quantity  of  bleaching  powder  at  a  stipulated  price,  was  re- 
quired to  buy  a  quantity  of  chlorinated  lime,  necessary  in  snch  produc- 
tion, at  an  advance  price  dne  to  the  action  of  the  Qovernment  in  fixing 
the  price  of  snch  commodity,  the  TTnited  States  Goyernment  is  not  obli- 
gated under  the  act  of  ICarch  2,  1919,  to  reimburse  the  claimant  for  the 
loss  thereby  sustained. 

2.  RELEASE. — Where   the   claimant   entered   into    a   cancellation   agreement 

which  contained  a  general  release  in  settlement  of  such  contract,  the  | 

claimant  released  any  claim  in  connection  therewith.  | 

3.  CLAIM  AND  DECISION. — This  claim  for  $2,126.84  arises  under  the  act  of  { 

March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government  is  i 

obligated  to  reimburse  the  claimant  for  loss  sustained  in  the  perform- 
ance of  the  contract  resulting  from  the  Government's  raising  the  price 
on  chlorinated  lime  after  claimant  had  entered  into  the  performance  of 
the  contract.    Held,  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
chiim,  Form  B,  was  filed  with  this  Board  on  October  8,  1919,  by 
reason  of  an  alleged  agreement  between  the  claimant  and  the  Gas 
Defense  Division,  Chemical  Warfare  Service,  U.  S.  Army.  The 
documents  filed  show  that  the  claim  was  on  May  16,  1919,  presented 
to  the  Director,  Chemical  Warfare  Service,  and  that  the  Claims 
Board  of  that  office  on  May  23,  1919,  informed  the  claimant  that  the 
claim  was  not  one  over  which  it  had  jurisdiction  and  advised  filing 
the  claim  with  the  Board  of  Contract  Adjustment. 

This  case  was  set  for  hearing  on  February  20,  1920,  on  which  date 
a  hearing  was  conducted  and  a  Government  witness  heard.  The 
claimant  offered  no  witnesses,  but  appeared  only  through  its  attorney. 
This  attorney  asked  leave  of  the  Board  for  an  opportunity  to  com- 
municate further  with  the  claimant  in  an  effort  to  produce  additional 
evidence.  This  request  was  granted,  but  on  March  18,  1920,  the 
attorney  informed  the  Board  that  he  had  no  further  evidence  to  offer 
and  desired  that  the  matter  be  adjudicated  upon  the  record  as  it 
stands. 
736 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  737 

STATEMENT  Or  FACTS. 

1.  On  July  18.  1918,  claimant  entered  into  a  formally  executed 
contract  No.  GD  1593  with  the  Gas  Defense  Division,  Chemical  War- 
fare Service,  U.  S.  Army,  by  which  the  claimant  agreed  to  furnish 
the  Government  992  short  tons  of  bleaching  powder  at  $76  per  short 
ton,  the  powder  to  be  packed  in  50-pound  drums  for  overseas 
shipment. 

2.  On  or  about  September  9,  1918,  after  claimant  had  packed  and 
delivered  some  four  or  five  hundred  tons  of  the  powder,  it  experi- 
enced difficulty  in  procuring  the  necessary  chlorinated  lime  with 
which  to  continue  the  performance  of  its  contract.  This  difficulty 
was  brought  to  the  attention  of  Capt.  K.  B.  Blake,  Gas  Defense 
Division,  Chemical  Warfare  Service,  stationed  at  19  West  Forty- 
fourth  Street,  Xew  York  City,  and  Capt.  Blake  thereupon  under- 
took to  assist  the  claimant  in  procuring  the  necessary  chlorinated 
lime.  He  informed  the  claimant  that  the  (lovernment  had  a  con- 
tract No.  (tPR-5458  with  the  Hooker  Electrochemical  Co.,  Niagara 
Falls,  N.  Y.,  for  7,000  tons  of  chlorinated  lime  to  be  delivered  to 
Edgewood  Arsenal  and  that  he  would  endeavor  to  obtain  the  con- 
sent of  the  proper  (lOvernment  officials  for  the  releasing  of  the 
Hooker  Electrochemical  Co.,  from  the  delivery  of  400  tons  of  this 
lime  to  Edgewood  Arsenal  in  order  that  the  said  400  tons  might  be 
furnished  claimant.  Accordingly  this  arrangement  was  carried  out, 
and  on  September  30,  1918,  by  letter,  Capt.  Blake  notified  claimant 
to  this  effect. 

3.  In  the  above  letter  Capt.  Blake  stated :  "  This  material  should  be 
purchased  by  you  and  paid  for  under  your  existing  contract  with 
Hooker  Co."  Capt.  Blake  testified  that  at  the  time  he  wrote  this 
letter  he  did  not  know  the  exact  quantity  of  lime  that  had  not  been 
<lelivered  under  the  claimant's  contract  with  the  Hooker  Electro- 
chemical Co.  at  $0,018  per  pound,  but  that  he  had  been  told  by  Mr. 
Stemmler  of  the  claimant  company  that  such  an  unfilled  contract 
was  in  existence.  It  appears  that  the  Government  was  in  control 
of  the  country's  output  of  chlorinated  lime. 

4.  Capt.  Blake  testified  that  at  this  time  he  was  told  by  the  claim- 
ant that  it  would  have  to  pay  $0.02  per  pound  for  the  lime  obtained 
from  the  Hooker  Electrochemical  Co.,  for  that  was  the  price  the 
Government  was  paying  under  the  contract  with  that  company  and 
the  claimant  further  informed  Capt.  Blakb  that  the  Hooker  Electro- 
chemical Co.  had  appealed  this  price  to  the  War  Industries  Board  in 
an  effort  to  have  the  price  fixed  at  $0.0235  per  pound  and  that  in 
the  event  of  the  allowance  of  this  appeal  the  claimant  would  have 
to  pay  the  increased  price.    Capt.  Blake  testified  that  he  stated  '^  that 
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this  was  their  own  lookout;  that  the  Goyemment  would  not  reim* 
burse  them  for  that.''    (Transcript,  p.  33.) 

5.  The  claimant  alleges  that  at  the  time  of  the  conference  with 
Capt.  Blake  it  had  a  contract  with  the  Hooker  Electrochemical  Co. 
for  chlorinated  lime  under  which  there  remained  to  be  delivered  to 
claimant  41  tons  and  that  the  contract  price  was  $0,018  per  pound ; 
that  this  4r  tons  was  delivered  to  the  claimant  as  a  part  of  the  400 
tons  above  mentioned,  and  that  it  paid  the  contract  price  of  $0,018 
per  pound  for  the  41  tons,  and  upon  the  delivery  of  the  remaining  359* 
tons  paid  $0.02  per  pound  for  the  same  upon  the  understanding  with 
the  Hooker  Electrochemical  Co.  that  if  its  appeal  were  allowed  an 
additional  $0.0035  per  pound  would  be  paid.  The  War  Industries 
Board  allowed  the  increased  price  and  the  claimant  paid  the  Hooker 
Electrochemical  Co.  the  amount  of  the  increase. 

6.  This  claim  is  for  the  amount  of  the  increased  price  paid  the 
Hooker  Electrochemical  Co.,  namely,  $2,126.84.  (This  amount  does 
not  represent  the  increased  price  on  359  tons  as  alleged  by  claimant^ 
but  claimant  states  that  this  is  the  amount  that  it  acually  paid  out 
because  of  the  increased  price  and  that  it  is  willing  to  accept  this 
amount  in  full  payment.) 

7.  Capt.  Blake's  testimony  throughout  is  clear  to  the  effect  that 
he  made  no  contract  with  the  claimant  obligating  the  Government  to 
reimburse  the  claimant  for  anything  it  had  to  pay  in  the  way  of  in- 
creased price  or  whatnot  for  the  chlorinated  lime,  for  he  states  again 
and  again  that  his  offices  were  used  only  for  the  purpose  of  enabling 
the  claimant  to  perform  its  contract  with  the  Government  and  that 
his  negotiations  had  nothing  whatsoever  to  do  with  the  price  that  the 
claimant  would  have  to  pay  for  chlorinated  lime  with  which  to  per- 
form its  existing  contract. 

8.  On  March  10,  1919,  the  claimant  entered  into  a  cancellation 
agreement  No.  G.  D.  264  with  respect  to  its  original  contract  No. 
GD  1593.  Under  this  cancellation  agreement  claimant  was  relieved 
from  delivery  of  141  tons  of  bleaching  powder,  which  quantity  re- 
mained undelivered  imder  the  original  contract.  This  agreement 
contained  the  usual  general  release.  No  evidence  has  been  offered 
to  show  that  the  present  claim  was  excepted  from  the  provisions  of 
the  release. 

DECISION. 

1.  The  evidence  is  not  sufficient  to  support  the  claim. 

2.  The  testimony  of  Capt.  Blake  and  other  evidence  shows  that 
Capt.  Blake  did  not  enter  into  an  agreement  with  the  claimant  which 
imposed  any  obligation  on  the  Government  and  is  to  the  effect  that 
he  paerely  gave  his  assistance  to  the  claimant  in  procuring  chlorinated 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  789 

lime  in  order  that  the  claimant  might  be  in  position  to  perform 
its  contract  with  the  Government  under  which  claimant  was  bound 
to  procure  the  lime.  Indeed,  Capt.  Blake  was  without  authority  to 
obligate  the  Government  for  any  expense  in  connection  with  the 
procurement  of  Ume,  for  to  do  so  would  impose  a  burden  upon  the 
Government  which  under  the  contract  rests  on  the  claimant  and 
would  therefore  result  in  an  agreement  against  the  interest  of  the 
Llnited  States. 

3.  Furthermore,  by  entering  into  the  cancellation  agreement  of 
March  10, 1919,  which  contained  a  general  release,  the  claimant  has 
waived  or  surrendered  any  claim  in  connection  with  its  contract  No. 
GD  1593  which  it  may  have  had,  and  this  release  embraces  this 
claim. 

DISPOSITION. 

1 .  An  order  denying  relief  will  be  entered. 
Col.  Delafield  and  Maj.  Hope  concurring. 


Mabch  29, 1920. 
Case  No.  2442. 

In  re  CLAIM  OP  WOELFEL  LEATHEB  CO. 

1.  EVIDENCE. — Where  claimant  alleges  an  agreement  with  a  certain  QoT- 
emment  representative,  bnt  does  not  attend  the  hearing  or  produce 
evidence  in  support  of  the  agreement,  and  the  representative  in  ques- 
tion denies  having  made  the  agrreement,  it  must  be  held  that  there  was 
no  agrreement. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $36,210 
based  upon  an  alleged  oral  agrreement  relating  to  the  manufacture  of 
russet  leather  backs.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hnidekoper  Avritinor  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $36,210  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  This  claim  was  originally  set  for  hearing  on  Wednesday,  Febru- 
ary 25, 1920,  at  10  a.  m.,  but,  owing  to  the  fact  that  the  claimant  did 
not  have  a  representative  present  at  the  hearing,  the  hearing  was 
postponed  and  was  again  set  for  hearing  on  Monday,  March  22, 
and  formal  notice  thereof  was  sent  claimant  on  March  11,  1920. 
The  claim  came  on  to  be  heard  on  March  22,  pursuant  to  the  notice 
of  March  11,  and  again  claimant  was  not  represented  and  the  Board 
of  Contract  Adjustment  proceeded  with  the  hearing  ex  parte. 

3.  In  the  statement  of  claim  it  is  alleged,  in  substance,  that  on  or 
about  June  20, 1917,  Mr.  Edgar  Woelfel,  president  of  claimant  com- 
pany, negotiated  with  Maj.  Joseph  E.  Byron,  chairman  of  the  leather 
equipment  committee  of  the  Council  of  National  Defense,  to  supply 
certain  goods  and  materials  in  amounts  and  at  prices  as  set  forth  in 
purchase  order  dated  June  30,  1917,  the  same  being  order  No.  War 
Ord.  EL  8,  on  the  explicit  understanding  that  if  other  contractors 
were  paid  a  higher  price  for  the  same  goods  and  material  at  about 
the  same  time,  claimant  should  be  paid  the  same  price.  Claimant 
alleges  that   about  the   same   time   other   contractors   were  paid 
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higher  i)ri(es  than  claimant  was  paid  on  the  same  goods  and 
material,  and  this  claim  is  for  reimbursement  for  the  difference 
in  price  which  claimant  was  paid  in  accordance  with  the  schedule 
of  prices  set  forth  in  the  purchase  order  and  the  price  at  which  other 
contractors  were  paid  for  the  same  goods  and  material  at  about  tlie 
same  time. 

4.  At  the  hearing  Maj.  Joseph  E.  Byron  testified  that  as  chair- 
man of  the  leather  equipment  conmiittee  of  the  Council  of  National 
Defense  the  duties  of  liis  committee  were  to  ascertain  the  sources 
of  supply  of  leather;  to  negotiate  prices  therefor  with  the  manu- 
facturers, and  to  make  recommendations  to  the  purchasing  depart- 
ments of  the  War  Department  charged  with  purchasing  leather. 
The  leather  equipment  committee  of  the  Council  of  National  De- 
fense did  not  undertake  to  negotiate  contracts  but  merely  to  ascertain 
where,  and  at  what  prices,  leather  could  be  obtained,  and  then  to 
make  its  recommendations  to  the  proper  purchasing  officers.  In  no 
case  did  this  committee  attempt  to  negotiate  a  contract,  nor  did  it 
represent  that  it  had  authority  to  negotiate  a  contract. 

Maj.  Byron  further  testified  that  on  June  8,  1917,  claimant  made 
a  written  tender  to  his  committee  setting  forth  the  prices  at  whi(*h 
certain  grades  of  leather  would  be  furnished.  A  few  days  later 
Maj.  Byron  wrote  Mr.  Woelfel  that  if  his  company  was  going  to 
furnish  leather  in  accordance  with  the  specifications  of  the  Kock 
Island  Arsenal  the  prices  as  submitted  in  the  tender  of  June  8  were 
too  low.  On  June  14,  1917,  the  claimant  wrote  Maj.  Byron  stating 
that  if  it  was  required  to  furnish  leather  according  to  the  Ro(»k 
Island  Specifications  it  would  require  an  increase  of  5  j)er  cent  over 
its  offer  of  June  8.  On  or  about  June  20,  1917,  Mr.  Woelfel  came 
to  Washington  and  discussed  prices  of  leather  with  Maj.  Byron 
and  other  members  of  the  committee.  Maj.  Byron  told  Mr.  Woelfel 
what  prices  his  committee  would  be  willing  to  recommend,  and  he 
states  that  Mr.  Woelfel  agreed  to  these  prices.  Maj.  Byi*on  denies 
that  he  then,  or  at  any  other  time,  either  prior  or  subsequent  thereto, 
told  Mr.  Woelfel  that  if  higher  prices  were  to  be  paid  to  other  con- 
tractors for  the  same  quality  of  leather,  Mr.  Woelfel  would  receive 
the  same  price.  On  June  23,  1917,  claimant  wrote  the  leather 
equipment  committee  as  follows: 

"We  hereby  confirm  our  offer  to  you  of  Kiisset  Leather  (Rock 
Island  Specifications)  for  (lovernment  purchase,  prices  net  f.  o.  b. 
cars  Morris,  Illinois,  as  follows:" 

Then  follows  the  quantity  and  price  of  each  grade.  Upon  receipt 
of  this  letter  Maj.  Byron's  committee  made  its  recommendation  to 
the  Ordnance  Department  for  an  order  to  be  placed  with  claimant 
company  for  the  various  quantities  of  leather,  in  different  grades. 
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and  at  the  prices  quoted  in  claimant's  letter  of  June  23.  And  on 
June  30, 1917,  the  Ordnance  Department  placed  its  order,  War  Ord. 
EL (8),  with  claimant  for  the  quantities  of  leather  in  the  various 
grades  and  at  the  prices  quoted  in  claimant's  letter  of  June  23, 1917, 
to  Maj.  Byron.  Subsequently,  on  October  13, 1917,  the  Ordnance  De- 
partment superseded  the  order  of  June  30  with  a  revised  order  in- 
creasing the  amount  of  leather  in  some  grades.  Claimant  filled  the 
revised  order  of  October  13,  1917,  and  has  been  paid  in  full  at  the 
price  stipulated  in  the  purchase  order. 

DECISION. 

1.  On  the  evidence  adduced  at  the  hearing  the  Board  finds  that 
there  was  no  agreement  entered  into  between  claimant's  representa- 
tive and  Maj.  Byron  as  alleged  by  claimant.  Consequently,  the 
Board  holds  that  the  claimant  is  not  entitled  to  the  relief  sought. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


March  30,  1920. 
Case  No.  2062. 

In  re  CLAIX  OF  KICHAKD  F.  LEWIS. 

1.  FILIN0  OF  CLAOC — Under  the  facts  of  this  case  a  letter  dated  June  18, 

1919,  addressed  to  the  Ordnance  Department  is  a  sni&cient  presentation 
by  claimant  of  his  claim  before  Jnne  30,  1919,  within  the  meaning  of 
the  act  of  ICarch  8,  1919. 

2.  QITANTXTM  XEKTJIT. — Where  relying  npon  newspaper  notices  and  npon  cir- 

onlars  issned  by  the  Oovemment  requisitioning  iridium,  though  not 
served  upon  him,  claimant  delivers  iridium  to  the  Oovernment,  which 
is  accepted  by  it,  there  is  an  implied  agreement  on  the  part  of  the  Oov- 
ernment  to  compensate  claimant  for  the  fair  and  reasonable  value  of 
the  iridium  so  delivered. 

8.  REASONABLE  VALVE. — Where,  under  the  circumstances  stated  in  sylla- 
bus 2,  claimant  delivers  iridium  to  the  Oovemment,  this  Board  recom- 
mends that  the  fair  value  thereof  is  as  fixed  in  the  circulars  issued  by 
the  Oovernmext  for  iridium  requisitioned  by  it. 

I.  CLAIX  AND  DECISION.^Claim  under  the  act  of  March  2,  1919,  for  $503.10 
for  iridium.    Held,  an  agreement  within  said  act. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FAcrrs. 

1.  The  claimant  alleges  in  his  petition  and  supporting  affidavits 
substantially  the  following:  That  in  September,  1918,  there  ap- 
peared in  the  public  press  "requests  that  persons  having  platinum 
metals  in  their  possession  should  turn  the  same  over  to  the  United 
States,  as  such  metals  were  necessary  to  the  successful  prosecution 
of  the  war."  That  "  there  was  also  issued  by  the  Platinum  Section 
of  the  War  Industries  Board  a  circular  addressed  to  producers  of 
platinum  generally  requesting  them  to  either  deposit  their  platinum 
with  the  mint  or  some  other  authorized  agent  of  the  Government." 

2.  The  "  circular  "  to  which  the  claimant  refers  is  doubtlessly  Di- 
rector of  Purchase,  Storage  and  Traffic  Requisition  No.  342  (War 
Industries  Board,  Chemicals  Division  No.  102)  dated  June  21,  1918, 
requisitioning  "  All  the  supply  of  platinum,  irridium,  and/or  pallad- 
ium, which  shall  on  the  respective  dates  of  receipt  of  this  requisition 
be  under  the  control  of  or  be  in  the  possession  of,  together  with  such 
additional  supply  thereof  as  shall,  at  any  time  between  the  date  of 
the  receipt  of  this  requisition  and  December  81, 1918  (both  dates  in- 
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tract  of  April  2, 1919,  with  the  Hadley  Mills,  and  it  has  paid  nothing 
therefor.  By  making  payment  of  this  claim  the  Government  is  only 
carrying  out  its  purpose  when  after  the  armistice  suspension  of  the 
performance  of  these  contracts  was  requested  by  it. 

7.  The  quantum  of  relief  to  which  the  Lafayette  Worsted  Co. 
would  have  been  entitled  had  its  claim  been  presented  by  the  Hadley 
Mills  in  regular  course  would  have  been  determined  in  accordance 
with  the  rules  and  regulations  that  have  been  adopted  and  followed 
for  the  ascertaining  of  losses  in  respect  to  materials  like  wool  tops 
and  yams.  The  measure  of  relief  to  which  the  claimant  is  entitled 
hereunder  is  to  be  determined  on  a  similar  basis. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  transmits  its  decision  to  the 
Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Tanner  concurring. 


March  81,  1920. 
Case  No.  2385. 

In  re  CLAUC  OF  SIKOITDS  MAHinrACTTr&Xir0  CO. 

1.  ADVICE. — Where  a  contractor  for  the  fnrnishijig  of  munitions  for  the  0ov« 
emment  is  merely  advised  that  it  shonld  install  additional  tanks  for 
the  storage  of  fnel  oil,  there  is  no  agreement  within  the  meaning  of 
the  act  of  Itarch  8,  1919. 

8.  CIAIX  AND  DECISION.— Claim  for  $18,980,  under  the  act  of  ICaroh  8,  1919, 
for  cost  of  installing  tanks  for  the  storage  of  fnel  oil.  Held,  no  agree- 
ment within  said  act. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINOS  OF  FACT  AND  DECISION. 

1.  This  case,  originally  filed  with  the  Boston  District  Claims 
Board,  Ordnance  Department,  June  30,  1919,  and  referred  to  this 
Board  by  the  Ordnance  Department  Claims  Board  by  its  letter  of 
January  7,  1920,  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  17,  1919,  for  $13,930  (after  deducting 
$500  salvage  offered),  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  the  claimant  and  the  United  States  on  or 
about  June  19,  J918. 

2.  Claimant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Massachusetts,  having  its  principal  place  of 
business  at  Fitchburg,  Mass.,  anc^  at  the  time  the  alleged  contract 
was  entered  into  was  engaged  in  the  performance  of  contracts  with 
the  Ordnance  Department  of  the  Army  for  furnishing  armor  plate 
for  55, 75,  and  155  m/m  gun  carriages  and  caissons.  The  armor  plate 
was  made  at  claimant's  Lockport  Steel  Mills  and  shipped  to  Fitch- 
burg, where  it  was  fabricated,  heat  treated,  and  tested.  "  In  the  best 
treatment,"  claimant  used  fuel  oil. 

8.  In  the  early  part  of  June,  1918,  the  Ordnance  Department  re- 
ceived information  from  the  United  States  Fuel  Administration 
that  there  was  grave  prospect  of  a  fuel  shortage  in  the  winter  of 
1918-19,  due  to  possible  transportation  congestion,  and  that  con- 
sumers of  fuel  oil  had  been  urged  to  provide  themselves  with  an 
adequate  supply  in  the  summer  and  early  fall,  during  favorable 
traffic  conditions.  The  Ordnance  Department  thereupon  issued  in- 
structions to  its  chief  of  district  production  at  Boston,  Mass.,  to 
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notify  Ordnance  contractors  in  his  district  of  the  situation,  and 
directing  that  he  recommend  to  such  contractors  that  they  put  in 
storage  during  the  summer  months  at  least  a  60  days'  supply  of  fuel 
oil.  These  precautions  were  taken  in  order  to  preclude  any  de- 
crease in  production  on  the  part  of  Ordnance  contractors  during  the 
expected  fuel  shortage,  and  so  as  to  enable  them  to  carry  on  their 
contracts  with  the  Government. 

4.  Claimant  was  represented  at  the  hearing  by  H.  K.  Simonds,  its 
treasurer,  who  was  also  its  only  witness.  He  testified  that  Sumner  A. 
Haley,  fuel  representative  for  the  Boston  District,  Ordnance  Office, 
Production  Division,  visited  claimant's  plant  and  stated  to  its  repre- 
sentatives that  the  Government  thought  that  claimant  should  have 
more  fuel  oil  storage  supply  as  trouble  might  be  experienced  in  ob- 
taining fuel  oil  in  the  winter,  and  that  the  Boston  office  advised  that 
the  people  put  in  two  months'  storage  supply,  which  claimant  figured, 
in  its  case,  would  amount  to  4,000  barrels  of  fuel  oil.  While  claimant 
contends  there  was,  from  its  point  of  view,  no  earthly  reason  to  put 
in  oil  storage  tanks,  it  nevertheless  let  a  contract  to  Simpson  Bros.,  of 
Boston,  to  put  in  two  84,000-gallon  storage  tanks  of  concrete,  which 
were  completed  and  have  never  been  used  by  claimant.  Witness 
states  that  claimant  understood  that  Mr.  Haley  was  acting  under  the 
authority  of  the  Ordnance  Department,  and  that  he  led  it  to  believe 
that  the  Government  wanted  the  tanks  put  in.  Claimant  did  not 
have  two  months'  supply  of  oil,  and  never  had  need  for  it.  The 
witness's  testimony  as  to  just  what  was  said  by  Mr.  Haley  to  the 
representatives  of  the  claimant  company  on  the  occasion  of  his  only 
visit  to  its  plant  is  vague  and  indefinite.    He  testified : 

"I  cannot  remember  just  what  the  wording  was.  My  interpreta- 
tion and  that  of  Mr.  Howarth  was  that  they  asked  us  to  put  it  in. 
I  cannot  swear  just  what  the  words  were,  but  that  is  what  we 
thought.  *  *  *  I  cannot  say  whether  you  would  call  it  an  order 
or  iiot.  *  *  *  I  cannot  remember  that,  whether  it  was  '  we  want 
you  to  do  it,'  or  '  we  demand  you  to  do  it,'  or  '  we  just  ask  you  to 
do  it.'  *  *  *  I  don't  know  that  he  gave  us  any  assurances.  He" 
told  us  the  Government  advised  us  it  wanted  us  to  put  them  in.  We 
never  got  anything  in  writing  from  Mr.  Haley,  you  know.  ♦  *  ♦ 
We  were  both  led  to  believe  that  the  Government  was  going  to  pay 
for  these.  We  had  no  other  idea  about  it  because  we  did  not  need 
them  as  far  as  we  were  concerned,  only  on  their  advice.  We  didn't 
intend  to  use  them  because  we  would  rather  have  had  them  out  of 
the  place  than  in  the  place.  *  *  *  He  came  there  and  told  us 
that  the  Government  thought  we  ought  to  have  more  oil  storage 
supply,  and  they  recommended  putting  in  capacity  for  two 
months.  *  *  ♦  I  don't  think  he  used  the  word  'demand'  or 
*  required'  or  'you  must  put  in  those  things.'  *  *  *  He  said 
they  would  look  out  for  the  filling  of  them  if  we  couldn't  fill  them« 
andf  that  was  the  extent  of  his  promise  to  us,  as  far  as  filling  with 
oil  goes.    Only  the  first  day's  conversation,  just  telling  us  that  we 
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needed  that,  and  the  Govenunent  recommended  us  to  prepare  for 
two  months'  supply.  Just  advice,  I  should  say  in  a  conversation 
which  he  had  officially,  I  should  say,  when  he  was  in  Fitchburg. 
To  make  a  long  story  short,  we  were  under  the  impression  that  the 
Government  required  us  to  have  two  months'  supply.  There  was  no 
guarantee  in  writing,  nor  anything  else ;  just  a  verbal  conversation." 

Mr.  Sumner  A,  Haley,  who  claimant  alleges  contracted  with  it 
on  the  behalf  of  the  Government,  testified  that  at  the  time  alleged 
he  was  without  authority  to  bind  the  Government  by  any  agreement ; 
that  he  did  call  upon  claimant  in  June,  1918,  and  met  together  and 
had  a  conference  with  the  following  representatives  of  claimant :  A. 
T.  Simonds,  president;  G.  K.  Simonds,  general  manager;  H.  K. 
Simonds,  treasurer;  T.  F.  Howarth,  vice-president;  and  Mr.  Field, 
purchasing  agent.  He  "  simply  outlined  the  probable  shortage  of  oil, 
and  advised  them  that  it  was  our  recommendation  that  all  those 
contractors  using  fuel  oil  provide  themselves  with  sufficient  storage 
capacity;  to  find  out  what  they  had,  to  bring  it  up  to  60  days,  in 
order  for  them  to  go  through  the  winter  without  any  loss  in  pro- 
duction." He  further  testified  that  he  did  not  state  to  any  of  the 
gentlemen  interviewed  that  the  Government  would  pay  for  the  tanks ; 
that  he  gave  them  no  assurance  at  all,  simply  recommended  that  they 
build ;  he  did  tell  them  that  "  we  would  try  to  help  them  fill  it  if 
they  had  difficulty  in  doing  so ; "  that  he  did  not  at  any  time  under- 
take to  bind  the  Government  to  pay  for  the  tanks. 

5.  There  appears  to  be  no  material  conflict  in  the  testimony. 
Claimant  bases  its  whole  case  upon  its  interpretation  of  a  conference 
or  conversation  had  between  a  representative  of  the  Government 
and  officials  of  the  company,  but  is  unable  to  prove  even  the  substance 
of  what  was  done  or  said  on  the  occasion. 

6.  This  Board  holds  that  the  evidence  fails  to  show  that  any  agree- 
ment, either  express  or  implied,  was  entered  into  between  claimant 
and  the  United  States  Government,  its  officers  or  agents,  which  the 
Secretary  of  War  would  be  authorized  by  the  act  of  March  2,  1919, 
to  adjust, 

DISPOSITION. 

1.  This  Board  will  enter  the  usual  final  order  denying  relief. 
Col.  Delafield  and  Capt.  Morgan  concurring. 


AfABCH  31,  1920. 
Case  No.  1617. 

In  re  CLAUC  OF  ATTKOKA  DOOR  HAH0EK  A  SPECIALTY  CO. 

1.  EXCESS  ICATERIAIS. — Where,  In  buying  materials  nnder  a  contract  for 

liardware  for  a  given  amount  of  door  space,  claimant  overestimated  the 
amount  of  materials  required,  claimant  is  not  entitled  to  reimburse- 
ment for  the  excess  materials.  Since  the  order  contained  nothing  about 
the  sizes  of  doors  and  claimant  knew  at  the  outset  that  the  sizes  were 
undetermined,  the  contention  that  claimant  is  entitled  to  reimbursement 
because  the  sizes  turned  out  to  be  larger  than  average,  thereby  re- 
quiring less  hardware,  is  without  merit. 

2.  CLAUC  AJTD  DECISION. — Appeal  from  decision  of  Claims  Board,  Construe- 

tion  Division,  on  a  claim  under  the  act  of  Xarch  2,  1919,  for  912,797.11 
on  a  purchase  order  for  hardware  for  doors.    Decision  affirmed. 

Lieut.  Col.  Carnith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Construc- 
tion Division,  War  Department,  for  $12,797.11,  on  a  purchase  order 
issued  by  the  Construction  Division,  United  States  Army. 

2.  The  claimant  is  a  manufacturer  of  hardware  specialties,  such  as 
barn  door  hardware,  warehouse  door  hangers,  hpuse  door  hangers, 
grindstones,  and  fire  door  hardware. 

3.  On  March  9, 1918,  the  Materials  Branch,  Construction  Division, 
War  Department,  acting  through  Mr.  Strong,  the  purchasing  agent, 
sent  out  a  formal  inquiry,  based  upon  a  schedule  for  four  types  of 
door  openings,  to  the  various  manufacturers  of  hardware  for  doors. 
The  claimant  company  submitted  a  bid  for  fire  door  hardware  ac- 
cording to  the  schedule  attached  to  the  formal  inquiry  for  approxi- 
mately 100,000  square  feet  of  door  space.  On  March  24,  1918,  a 
formal  letter  was  sent  to  the  claimant  accepting  its  proposal  of  March 
14, 1918,  and  requesting  it  to  proceed  at  once  to  obtain  the  necessary 
raw  materials  to  be  used  for  this  work.  It  further  appears  that 
prior  to  the  sending  of  this  formal  letter  by  the  Materials  Branch, 
Construction  Di^'ision,  the  claimant's  representative,  Mr.  A.  J. 
Winteringham,  had  a  conversation  with  Mr.  Strong,  wherein  Mr. 
Strong  stated  that  a  blanket  order  would  be  placed  with  the  claim- 
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ant  company  for  hardware  for  approximately  100,000  square  feet  of 
door  space.  Mr.  Winteringham  testified  that  he  told  Mr.  Strong 
that  100^000  square  feet  of  door  space  meant  nothing  to  them ;  that 
they  would  have  to  figure  on  the  approximate  number  of  sets  of 
hardware  that  would  be  required  for  that  number  of  square  feet 
of  door  space ;  and  that  he  suggested  to  Mr.  Strong  that  that  would 
amount  to  about  2,500  sets.  Mr.  Strong,  however,  testified  that  he 
didn't  recall  this  conversation.    He  testified,  in  part,  as  follows : 

"  Q.  Did  you  figure  with  the  claimant  at  any  time  on  hardware 
sets,  or  was  it  all  on  door  space  according  to  the  schedule  that  you 
say  was  outlined? 

"  Mr  Strong.  I  do  not  know.  I  had  no  method  of  knowing  the 
size  of  the  doors  that  would  come  down. 

"  Q.  At  that  time  did  you  make  any  memorandum  of  an  alleged 
converaation  with  vou? 

"  Mr.  Strong.  JTo,  sir.  I  generally  confirmed  my  conversations 
that  were  important  or  that  we  considere  J  important. 

"  Q.  That  was  your  practice  ? 

"  Mr.  Strong.  Yes,  sir."    (T.  S.  79.) 

Nevertheless,  claimant's  representative  immediately  sent  the  follow- 
ing wire  under  date  of  March  22,  1918,  to  the  claimant  company: 

"  Just  got  contract  with  2,500  sets  hardware.  Confirmation  by 
mail.    Mostly  sliding." 

4.  The  formal  letter  which  followed  on  March  27,  1918,  from  the 
over-in-charge  of  the  Construction  Division  to  the  claimant  com- 
pany did  not  mention  any  specific  number  of  sets,  but  is  quoted  in 
part  as  follows: 

"  Your  proposal  of  March  14,  1918,  for  Underwriters'  Approved 
Labelled  Fire  Door  Hardware  is  accepted  and  these  prices  are  to 
hold  until  July  15,  1918,  and  are  for  approximately  100,000  square 
feet  of  fire  doors." 

and  then  follows  with  a  schedule  of  prices  for  the  various  size 
doors,  etc. 

6.  The  above  mentioned  schedule  as  explained  by  Mr.  Strong  in 
his  testimony  is  quoted  as  follows : 

"  Q.  I  will  ask  you  to  explain  again  the  method  of  arriving  at 
the  schedule  as  outlined  in  the  award  that  was  made  with  the  claim- 
ant for  100,000  feet  of  door  space. 

"  Mr,  Strong.  We  made  up  a  schedule  based  on  the  limit  of  width 
of  openings  as  averaged  by  the  Underwriters,  and  then  we  made 
four  unit  prices  for  additional  material  necessary  should  that  open- 
ing exceed  the  basis.  From  that  schedule  of  unit  prices  we  could 
arrive  at  a  cost  of  hardware  for  any  size  opening;  and  no  intima- 
tion  was  made  of  the  size  of  openings  that  would  be  required  in 
future  requirements."    (T.  S.  81.) 
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6.  The  claimant,  acting  upon  the  strength  of  the  telegram  that  it 
received  from  its  representative  and  its  own  judgment  as  to  the 
probable  number  of  sets  of  hardware  that  would  be  required  in  fill- 
ing the  order  for  100,000  square  feet  of  door  space,  placed  orders  for 
the  raw  material  to  manufacture  the  2,500  sets.  It  has  actually  ful- 
filled orders  for  the  Government  which  absorbed  hardware  for  about 
87,000  square  feet  of  door  space,  and  has  received  payment  for  same. 
It  is  for  the  hardware  for  the  remaining  13,000  square  feet  of  door 
space  and  also  the  material  purchased  in  excess  of  the  amount  that 
was  needed  to  fulfill  the  original  blanket  order  for  hardware  for 
100,000  square  feet  of  door  space  that  this  claim  is  made. 

7.  When  this  claim  was  originally  filed  with  the  Claims  Board^ 
Construction  Division,  that  Board  took  the  position  that  the  claim 
was  very  excessive  and  made  an  investigation  of  same.  This  in- 
vestigation disclosed  that  the  claimant  did  in  fact  have  sufficient 
raw  material  to  manufacture  approximately  2,600  sets  of  hardware ; 
that  this  was  not  purchased  upon  the  faith  of  the  original  blanket 
order  as  the  Government  understood  it,  but  was  purchased  because 
the  claimant  estimated  that  2,500  sets  of  hardware  would  be  used  in 
the  equipping  of  100,000  square  feet  of  door  space. 

8.  The  Government,  through  the  Claims  Board,  Construction  Di- 
vision, took  the  position  that  claimant  was  only  entitled  to  an  adjust- 
ment for  the  hardware  that  would  have  been  required  to  finish  the 
contract  for  100,000  square  feet  of  door  space  and  offered  the  claim- 
ant $2,000  in  full  settlement  under  the  original  order,  and  to  permit 
it  to  keep^all  of  the  raw  materials.  However,  the  claimant  company 
refused  to  accept  this  offer.  Thereupon  the  Government  offered  to 
place  orders  with  the  claimant  which  would  absorb  the  hardware  that 
would  have  been  required  to  supply  the  13,000  square  feet  of  door 
space  and  making  a  total  of  100,000  square  feet  of  door  space,  in 
accordance  with  the  original  blanket  order.  The  claimant  refused 
to  fill  these  orders  for  the  reason,  as  alleged  by  the  claimant,  that 
the  requisitions  contained  the  following  provision : 

"Acceptance  of  this  order  closes  blanket  order  and  vendor  agrees  to 
waive  all  claims  for  further  orders  for  compensation  in  connection 
therewith.'' 

9.  Upon  refusal  of  the  claimant  to  fill  these  orders  the  Construc- 
tion Division,  War  Department,  took  no  further  action  in  the  matter. 
The  claimant  thereupon  took  an  appeal  to  this  Board. 

DECISION. 

1.  The  claimant  was  given  a  blanket  order  to  supply  hardware  for 
approximately  100,000  square  feet  of  door  space  and  was  requested 
to  procure  the  raw  materials  for  the  purpose  of  supplying  this  hard- 
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ware.  The  Government,  at  the  tune  of  placing  the  blanket  order, 
did  not  know  the  size  of  the  doors  that  would  be  required  and  so 
that  feature  of  the  matter  was  left  open  in  order  that  as  the  needs 
for  these  doors  developed  and  the  size  of  same  became  known  orders 
could  be  placed  with  the  claimant  company  from  time  to  time  under 
this  blanket  order,  specifying  the  size  of  the  doors  for  which  the 
hardware  was  required.  The  claimant  upon  its  own  responsibility 
and  exercising  its  business  judgment  estimated  that  it  would  require 
2,500  sets  of  hardware  to  equip  100,000  square  feet  of  door  space  and 
accordingly  placed  orders  for  the  raw  material.  Nothing  was  said 
in  the  blanket  order  as  to  the  size  of  the  doors  required  and  it  so 
happened  through  the  course  of  construction  that  the  doors  required 
by  the  Government  were  larger  than  the  average  door  in  the  ordi- 
nary course  of  commercial  business,  and  as  a  result  it  did  not  require 
as  many  sets  of  hardware  as  the  claimant  had  originally  estimated. 
The  Board  is  unable  to  find  that  the  Government  is  in  any  way  re- 
sponsible for  the  claimant's  mistake,  since  it  was  known  at  the  outset 
that  the  sizes  of  the  doors  were  undetermined,  and  the  blanket  order 
claimant  received  contained  nothing  about  the  size  of  the  doors,  but 
simply  mentioned  the  approximate  square  feet  of  door  space  for 
which  the  claimant  would  be  required  to  furnish  the  hardware. 

2.  The  record  clearly  indicates  that  the  claimant  acted  upon  the 
telegram  of  its  representative  that  an  order  for  2,500  sets  of  hard- 
ware had  been  placed  with  it  and  also  on  its  own  judgment  as  to  the 
requirements  for  the  100,000  square  feet  of  door  space**  There  is 
nothing  to  indicate  that  there  was  an  agreement  between  the  claun- 
ant  and  the  Government's  agent  that  the  Government  would  require 
2,500  sets  of  hardware.  The  Board  is,  therefore,  of  the  opinion  that 
the  claimant  can  not  recover  for  raw  material  ordered  in  excess  of 
the  amount  required  to  complete  the  hardware  for  the  100,000  square 
feet  of  door  space.  The  Board  does  find,  however,  that  claimant 
should  be  reimbursed  for  that  material  which  would  have  been 
applied  to  the  completion  of  the  original  blanket  order  for  100,000 
square  feet  of  door  space.  The  Board  is  further  of  the  opinion  that 
the  settlement  offer  of  $2,000  made  by  the  Claims  Board,  Construc- 
tion Division,  War  Department,  is  a  fair  and  reasonable  offer.  It 
therefore  upholds  the  decision  of  the  award  made  by  the  Claims 
Bdard  and  denies  the  further  relief  sought  for  by  the  claimant. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Construction  Division,  for  appropriate 
action  in  accordance  with  above. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


March  31, 1920. 
Case  No.  1769. 

In  re  CLAIM  OF  CHABLES  FALEENBEKG. 

1.  DEFECTIVE  PATTEKHS. — Where  the  GoTernment  fnmlshes  defeotlTe  shirt 
patterns,  the  defects  in  which  are  not  discovered  by  claimant  nntil  after 
a  large  nnmber  of  shirts  have  been  cnt  therefrom,  claimant  is  entitled 
to  reimbursement  for  the  extra  expense  in  recntting  at  the  direction 
of  a  duly  authorized  agent  of  the  War  Department  the  materials  accord- 
ing to  revised  patterns  furnished  by  the  Government. 

8.  NEGLIGENCE  OF  XANTTFACTVEEK. — ^Where  the  Government  furnishes 
cloth  to  a  manufacturer  out  of  which  doth  shirts  are  to  be  manufac- 
tured, the  Government  is  not  liable  to  the  manufacturer  for  extra  ex- 
pense in  remaking  the  shirts,  due  to  neglect  of  the  manufacturer  to 
exercise  reasonable  care  in  their  manufacture. 

3.  CLAOC  AND  DECISION. — Claim  under  General  Order  108  for  $15,533  ex- 
pense in  the  manufacture  of  flannel  shirts  not  contemplated  at  the 
time  the  contract  was  executed.  Held,  claimant  entitled  to  recovery 
in  part. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
War  Department,  1918,  and  is  for  $15,533,  under  circumstances  here- 
inafter stated. 

2.  Under  date  of  May  3, 1918,  the  Government,  acting  through  CoL 
Ji.  J.  Hirsch,  Quartermaster  Corps,  U.  S.  Army,  entered  into  a  con- 
tract, No.  2681-N,  with  the  claimant  for  the  manufacture  of  48,000 
flannel  shirts  at  48  cents  apiece.  Under  the  terms  of  the  contract 
patterns  and  material  were  to  be  furnished  by  the  Government. 

3.  On  receipt  of  patterns  the  claimant  cut  9,816  shirts.  Upon 
starting  to  complete  the  manufacture  of  these  shirts  the  claimant 
discovered  that,  as  cut  according  to  the  pattern,  the  shirts  would  not 
come  up  to  Government  specifications  in  three  particulars,  to  wit : 

(1)  The  opening  in  the  front  of  the  shirt  was  too  short  by  an  inch 
or  an  inch  and  one-half,  the  pattern  leaving  no  room  for  seams. 

(2)  The  sleeve  pattern  had  been  cut  in  such  a  way  that  one  side 
of  the  finished  sleeve  at  the  seam  was  an  inch  longer  than  the  other 
side. 
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(3)  The  armholes  in  the  pattern  were  too  small  for  the  sleeves. 

4.  Under  the  direction  of  the  Government  inspector  at  the  claim- 
ant's plant,  the  claimant  made  new  patterns  and  recut  the  9,816 
shirts. 

5.  The  first  item  of  the  claim  is  for  the  labor  expense  of  recutting, 
which  claimant  alleged  to  be  25  cents  a  shirt. 

6.  The  second  item  of  the  claimant's  claim  arises  as  follows :  The 
first  lot  of  cloth  sent  it  by  the  Government  ran  very  even  as  to 
quality  and  color,  and  the  claimant  had  no  difficulty  in  cutting  from 
it.  The  second  lot  sent  by  the  Government  the  claimant  testified 
to  be  very  uneven,  especially  as  to  shade  and  widths.  The  dif- 
ferent strips  of  cloth  differed  from  each  other  in  shade  and,  in 
some  instances,  the  same  strip  of  cloth  would  differ  in  shade  from 
end  to  end  and  side  to  side.  The  claimant  manufactured  the  shirts 
out  of  the  cloth  and  the  result  was,  according  to  his  testimony,  that 
some  of  the  shirts  had  as  many  as  nine  different  colors,  there  being 
81  different  pieces  to  a  shirt,  and  the  shirts  were  rejected  by  the 
Government  inspector  at  the  claimant's  plant.  The  claimant  there- 
upon took  the  shirts  apart,  matched  up  the  various  parts  together, 
and  remanufactured  the  shirts,  and  they  were  accepted  by  the  Gov- 
ernment. The  claimant's  second  item  was  for  the  cost  of  re- 
manufacture  of  26,158  shirts,  which  the  claimant  calculated  at  50 
cents  per  shirt. 

7.  It  appeared  by  testimony  of  Capt.  Theodore  A.  Nicolet,  who 
was  in  charge  of  distribution  of  raw  materials  to  the  claimant  and 
other  shirt  manufacturers  in  the  district,  that  it  was  necessary  to 
combine  in  a  shipment  to  a  contractor  bolts  of  cloth  from  various 
mills  which  would  differ  considerably  in  shade.  He  also  testified 
that  in  some  cases  there  would  be  different  shades  on  one  bolt  of 
cloth.  The  department  took  pains  to  treat  all  contractors  alike  in 
the  matter  of  deliveries  of  varied  shades  and  even  shades. 

8.  It  is  further  in  evidence  that  the  contractors  adopted  expedients 
to  enable  them  to  manufacture  shirts  out  of  different  bolts  in  such 
a  way  as  to  cut  each  shirt  out  of  cloth  of  one  shade.  A  particular 
method  used  was  to  number  each  strip  of  cloth,  or  lay,  as  it  is  called, 
in  such  a  way  in  cutting  that  when  the  parts  of  the  shirt  were  later 
assembled  the  same  numbers  could  be  placed  together,  and  the  entire 
shirt  come  from  the  same  lay  at  approximately  the  same  place.  The 
claimant  did  not  do  this. 

9.  It  was  also  in  evidence  that  where  a  bolt  of  cloth  differed  in 
shade  so  as  to  make  it  impractical  to  manufacture  shirts  of  even 
shade  from  it,  the  contractor  ordinarily  set  it  aside  or  set  the  manu- 
factured shirts  aside,  and  the  latter  were  accepted  by  the  Government 
as  a  special  class  of  shirts.    Witnesses  for  the  Government  testified 
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that  the  number  of  shirts  it  was  thus  found  of  uneven  shade  would 
be  a  very  small  percentage  of  the  total  manufactured.  Two  wit- 
nesses testified  that  the  average  would  be  75  to  100  among  40,000 
shirts. 

10.  The  26,518  shirts  upon  which  the  claimant  is  making  claim  con- 
stituted the  entire  nimiber  of  shirts  manufactured  by  the  claimant 
out  of  the  shipment  of  cloth  received  after  the  very  first  shipment 
which  was  of  especially  even  quality.  It  is  impossible  to  believe  that 
the  cloth  delivered  to  the  claimant  was  of  such  different  quality  from 
that  delivered  to  other  manufacturers  that  it  was  not  possible  to  cut 
even  a  single  shirt  of  even  color.  This,  nevertheless,  is  substantially 
what  the  claimant's  claim  amounts  to.  We  find,  rather,  that  by  the 
use  of  proper  methods  the  claimant  could  have  cut  a  very  large  per- 
centage of  the  shirts  in  question  in  such  a  way  as  to  satisfy  Govern- 
ment inspectors  as  to  their  color.  •  This  was  commonly  done  by  other 
contractors,  and  the  method  suggested  appears  reasonable.  If  the 
claimant  had  cut  the  majority  of  its  shirts  in  this  way,  and  a  small 
number  had  been  left  which  it  was  impractical  to  make  according  to 
specifications  as  to  color.  Government  agents  would  have  settled  with 
the  claimant,  as  in  other  cases,  for  the  entire  amount. 

11.  The  claimant  was  fully  advised  of  the  color  of  the  cioth  before 
it  was  cut.  If  the  shading  was  so  uneven  as  to  make  it  impossible 
to  cut  the  shirts  so  as  to  come  up  to  Government  requirements,  the 
claimant,  as  a  manufacturer  of  shirts,  should  have  known  this  and 
should  have  refused  to  go  ahead  with  its  contract. 

DECISION. 

1.  On  the  first  item  of  this  claim  we  find  that,  by  fault  of  the 
Government,  the  claimant  was  compelled  to  incur  extra  expense. 
This  is  in  effect  an  alteration  of  the  contract,  and  the  Government 
must  be  considered,  impliedly,  to  have  agreed  to  reimburse  the 
claimant  for  the  expense  thus  incurred. 

2.  On  the  second  item  of  the  claim  we  find,  for  the  reasons  above 
stated,  that  the  claimant  is  not  entitled  to  relief. 

DISI'OSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms  and  conditions  of  the  agreement,  and  Certificate  C,  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage, 
and  Traffic  Division. 

Col.  Delafield  concurring. 


Habch  31, 1920. 
Case  No.  2260. 

In  re  CLAUC  OF  ASTOBIA  VEHEER  KILLS  &  DOCS:  CO. 

1.  STTBCONTKACTOE— RELEASE  OF  PBOiE  CQHTKACTOK.— Where  olaimant, 
a  subcontractor,  was  delinquent  in  its  deliveries  and  incurred  expense 
in  operating  its  plant  overtime  at  the  direction  of  an  ofllcer  of  the 
Equipment  Division,  Sigrnal  Corps,  and  the  prime  contractor  thereafter 
received  fnll  settlement  nnder  its  contract  and  effects  a  compromise 
settlement  with  claimant  on  account  of  the  expense  incident  to  its 
overtime  work,  there  is  no  obligation  on  the  Government  to  compen- 
sate the  claimant  for  the  difference  between  the  amount  of  its  claim 
and  the  amount  claimant  received  from  the  prime  contractor  in  settle- 
ment thereof. 

It.  CLAIM  AND  DECISIOir.^Claim  for  $54,916.87  under  the  act  of  Harch  8, 
1919,  for  expense  in  sawing  mahogany  logs.  Held,  claimant  not  en- 
titled to  recover. 


Maj.  O'Neill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  comes  to  the  Board  as  a  Class  B  claim,  filed  under 
Purchase,  Storage  and  Traffic  Supply  Circular  No.  17,  1919,  for 
$54,916.37,  upon  alleged  oral  agreement  for  sawing  logs  for  use  in 
the  manufacture  of  aeroplane  blades. 

2.  In  December,  1917,  the  Louis  Thompson  Co.,  of  New  York 
City,  had  a  contract  with  the  United  States  Government  for  furnish- 
ing sawed  mahogany  lumber  to  be  used  in  the  manufacture  of  aero- 
plane blades.  The  Astoria  Veneer  Mills  &  Dock  Co.,  the  claimant, 
had  a  contract  with  the  said  Louis  Thompson  Co.  for  sawing  logs  for 
filling  its  contract  with  the  United  States  Government.  The  agree- 
ment between  the  Louis  Thompson  Co.  and  the  claimant  was  that 
the  latter  was  to  saw  the  logs  at  the  rate  of  100,000  to  140,000  feet 
per  day  for  $12  per  1,000  feet,  with  an  additional  charge  of  $2  per 
1,000  for  piling. 

3.  On  or  about  the  1st  of  December,  1917,  the  Louis  Thompson  Co. 
was  delinquent  on  its  deliveries,  owing  to  the  failure  of  the  claimant 
to  saw  logs  in  the  quantities  agreed  to.  There  being  urgent  need  for 
the  sawed  lumber  for  overseas  shipment,  Capt.  Balph  S.  Kainsford, 
district  manager  of  inspection.  New  York  District,  Equipment  Di- 
vision of  the  Signal  Corps,  visited  the  mill  of  the  claimant  for  the 
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purpose  of  expediting  the  sawing.  Capt.  Bainsf  ord  told  the  claimant 
that  from  that  time  on,  the  mills  would  have  to  operate  24  hours  a 
day  and  that  the  whole  operation  of  the  mills  would  have  to  be  given 
over  to  the  sawing  of  logs  of  Louis  Thompson  Co. ;  and  that  he  had 
authority  to  commandeer  its  mills  if  it  did  not  agree  to  this  arrange- 
ment. 

It  is  shown  further,  that  Capt.  Rainsford  told  claimant  that  he 
was  not  a  contracting  officer  but  a  production  officer  only,  and  that 
the  only  purpose  of  his  visit  was  to  speed  up  production  for  the 
Louis  Thompson  Co.  Mention  was  made  at  this  time  by  the  claimant 
of  the  increased  cost  of  sawing  under  the  new  arrangements.  In  re- 
sponse to  claimant's  inquiry,  Capt.  Rainsford  suggested  that  if  ad- 
ditional cost  was  entailed  under  the  new  conditions,  he  thought  the 
Government  would  reimburse  claimant.  Claimant  put  on  a  day  and 
night  force  and  on  December  11, 1917,  began  operating  as  directed  by 
Capt.  Rainsford.  The  logs  of  the  Louis  Thompson  Co.,  however, 
were,  for  some  reason,  delayed  or  diverted,  and  were  not  supplied 
steadily  to  the  claimant's  mills.  Accordingly,  claimant  sawed  the 
Louis  Thompson  Co.'s  logs  as  they  were  delivered,  and  when  this 
company  had  no  logs  to  saw,  it  sawed  logs  for  other  parties  and 
kept  its  mills  running  until  February  2,  1918.  Claimant  sawed  the 
last  Louis  Thompson  Co.'s  logs  on  February  2,  1918,  and  the  mill 
remained  idle  until  February  14,  1918,  when  it  received  notice  from 
the  Government  to  resume  its  former  status. 

4.  Following  the  increased  production,  the  claimant  sawed  ap- 
proximately 627,000  feet  of  lumber  which  it  invoiced  to  the  prime 
contractor  at  $16  per  1,000  feet;  225,000  feet  at  $18;  and  639,000  feet 
at  $25,  instead  of  the  agreed  price  of  $12  per  1,000. 

5.  The  prime  contractor  objected  to  these  increased  prices  and 
withheld  $6,000  from  the  aggregate  invoices  submitted  by  the  claim- 
ant ;  whereupon  the  claimant  wrote  the  prime  contractor  that  while  it 
recognized  the  increased  prices  as  a  heavy  drain  on  the  prime  con- 
tractor, it  had  understood  from  a  visiting  Government  official  that 
the  increased  cost  would  be  paid  by  the  Government,  and  that  there- 
fore the  prime  contractor  should  look  to  the  Government  for  reim- 
bursement. 

6.  The  prime  contractor  subsequently  made  a  full  settlement  with 
the  Government  under  its  contract,  and  later  effected  a  compromise 
settlement  with  the  claimant,  whereby  it  paid  the  claimant  the  sum 
of  $2,184.08 ;  whereupon  the  claimant  released  the  prime  contractor 
in  full. 

DECISION. 

The  claimant  has  failed  to  establish  a  contractual  relation  between 
itself  and  the  Government. 
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The  claimant  was  a  subcontractor  under  the  Ijouis  Thompson  Co. 

The  Government  has  effected  a  full  settlement  with  the  prime  con- 
tractor and  the  claimant  has  likewise  settled  with  and  released  the 
prime  contractor. 

DISPOSITION. 

The  relief  sought  for  is  denied. 

Col.  Delafield  and  Mr.  Bowen  concurring. 
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March  31,  1920. 
Case  No.  2011. 

In  re  CLAIM  OF  FIERCE,  BILUHOS  CO. 

1.  CLAIM  AISTD  DECISION.— Claim  under  the  act  of  March  2,  1919»  for  |17,- 
879.31  for  loss  on  materials  and  facilities  purchased  for  the  manu- 
facture of  trousers  and  for  additional  facilities  for  manufacturing 
woolen  coats.    Held,  no  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  and  is  for 
approximately  $9,879.31,  by  reason  of  two  distinct  agreements 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  The  evidence  shows  that  there  are  two  distinct  claims  based 
upon  two  alleged  agreements : 

(a)  A  claim  for  $1,879.31,  the  alleged  loss  to  claimant,  by  reason 
of  the  purchase  of  material  and  facilities  for  the  manufacture  of 
25,000  trousers  upon  the  faith  of  an  alleged  oral  agreement  entered 
into  between  the  Pierce,  Billings  Co.  and  Lieut.  Lawrence  S.  Mann,  of 
the  Clothing  &  Equipment  Division,  Quartermaster  Corps,  Boston, 
on  or  about  November  2,  1918. 

(6)  A  claim  for  $8,000,  the  alleged  cost  of  equipping  a  new  factory 
for  the  manufacture  of  wool  coats  upon  the  faith  of  an  alleged  oral 
agreement  entered  into  between  the  Pierce,  Billings  Co.  and  Maj. 
J.  Wallace  Blunt,  Quarterma&ier  Corps,  in  January,  ,1918. 

3.  In  regard  to  the  claim  for  $1,879.31,  the  evidence  discloses  that 
the  claimant  company,  prior  to  November  2,  1918,  had  been  engaged 
in  the  manufacture  of  coats  and  trousers  for  the  Government ;  that 
on  or  about  September  24,  1918,  claimant  submitted  bid  on  ap- 
proximately 25,000  trousers  and  that  on  November  2,  1918,  a  letter, 
signed  Lawrence  S.  Mann,  first  lieutenant.  Quartermaster  Corps,  was 
addressed  to  Pierce,  Billings  Co.,  said  letter  reading  as  follows: 

"  1.  This  depot  has  just  received  advice  from  the  office  of  the 
Quartermaster  General,  New  York  City,  that  you  have  been  recom- 
mended for  an  award  on  woolen  trousers,  delivery  to  commence 
January  4th. 
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"  2.  According  to  records  of  this  branch  it  is  to  be  noted  that  you 
are  delinquent  on  your  present  contract  and  unless  you  make  every 
effort  to  overcome  this  delinquency,  it  will  be  impossible  for  you  to 
make  your  first  delivery  by  that  date.  This  depot  realizes  that  you 
have  been  delayed  in  deliveries  against  your  present  contract  on 
account  of  sickness,  etc.,  yet  it  will  be  absolutely  necessary  that  you 
start  first  deliveries  against  your  new  contract  on  January  4th.  Ma- 
terial will  be  issued  to  you  not  later  than  December  1st. 

"  3.  In  the  next  issuance  of  awards  contractors  who  have  delivered 
exactly  in  accordance  with  the  terms  of  their  contract  will  only  be 
considered. 

"4.  It  is  requested  that  you  advise  this  branch  immediately  just 
when  you  contemplate  you  will  complete  your  present  contract." 

4.  At  the  hearing,  Mr.  Frank  W.  Johnson,  representative  of  the 
claimant  pompany,  testified  to  an  interview  with  Lt.  Lawrence  S. 
Mann: 

"  Q.  And  that  award  is  evidenced  by  a  letter,  as  I  understand  it, 
written  you  in  his  official  capacity  by  Lieut.  Mann,  of  the  Depot 
Quartermaster's  office  in  Boston,  Mass.  ? 

"A.  Yes,  sir ;  that  is  the  only  written  evidence  we  have  there  was 
ahv  award  made. 

"  Q.  Have  you  any  verbal  evidence? 

"  A.  Yes ;  that  is  only  to  substantiate  that  letter.  I  believe  it  was 
the  day  before  we  received  that  letter  from  the  Boston  Depot  Quar- 
termaster that  I  happened  to  be  at  the  Quartermaster's  office  to  see 
Lieut.  Mann  about  some  other  things,  in  connection  with  the  work 
we  had  been  doing,  and  he  then  stated  we  had  been  awarded  a  con- 
tract for  25,000  breeches,  and  told  us  to  make  whatever  preparation 
was  necessary  for  the  proper  handling  of  the  contract. 

"Q.  What  did  he  say  when  he  told  you  to  make  preparation?  *' 

"A.  He  just  mentioned  the  fact  that  we  had  been  awarded  that 
contract  and  told  us  that — ^just  told  us  to  get  busy  and  do  everything 
we  possibly  could  to  hustle  the  work  we  had  in  hand  along,  so  we 
would  be  in  position  to  take  care  of  the  new  contract  as  it  came 
along.  He' also  mentioned  the  fact  that  any  further  contracts  that 
would  be  let,  that  it  would  be  taken  into  consideration,  the  way  the 
contractor  had  handled  the  present  award,  or  this  new  award  that 
was  coming  along. 

"  Q.  Then  he  told  you  to  hustle  up  on  your  contracts  you  were 
then  working  on,  so  as  to  be  ready  to  start  right  in  on  the  new  con- 
tract when  it  was  received? 

"A.  Just  the  minute  we  received  materials  on  it;  yes,  sir.^'  (See 
pages  5  and  6  Transcript.) 

5.  Lieut.  Mann  testified  in  reference  to  the  conversation  with  Mr. 
Johnson : 

"  Q.  Did  you  tell  him  that  the  Pierce-Billings  Company  had  been 
awarded  a  contract  for  the  manufacture  of  25,000  ? 

"A.  I  told  him  it  had  been  recommended  for  the  award. 

^^  Q.  Using  the  same  language,  practically,  as  contained  in  the 
Claimant's  Exhibit  1? 
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"A.  Yes;  I  believe  I  did. 

"  Q.  In  your  position  there,  as  charged  with  the  manufacturing 
branch,  did  you  have  any  duties  of  awarding  contracts? 

"A.  I  had  no  duties  of  awarding  contracts :  I  could  onlv  recom- 
mend an  award. 

"  Q.  Where  were  Government  contracts  made  at  that  time? 

"A.  Made  in  New  York  at  that  time. 

^'  Q.  Did  you  tell  Mr.  Johnson  to  go  ahead  and  make  arrange- 
ments to  manufacture  these  25,000  breeches? 

"A.  I  do  not  remember  about  that;  I  do  not  believe  I  did. 

"Q.  You  knew  at  that  time  the  Pierce-Billings  Company  was 
working  upon  a  breeches  contract? 

"A.  1  imagine  they  were  still  working  on  it  at  that  time;  they 
had  been  working  on  one.   ' 

"Q.  Can  you  state  more  in  detail  as  to  that  conversation  you 
had  with  Mr.  Johnson  ? 

"A.  I  remember  very  little  about  it.  I  remember  Mr.  Johnson 
being  there,  and  I  think  I  told  him  I  had  just  received  a  letter 
from  New  York  in  which  his  name  was  mentioned  as  being  recom- 
mended for  an  award  on  a  contract.  (See  pages  46  and  47  Trans- 
cript.) 

6.  In  regard  to  the  claim  for  $8,000,  the  alleged  cost  of  equipping 
a  new  factory  upon  the  faith  of  an  alleged  oral  agreement  with 
Maj.  J.  Wallace  Blunt  in  January,  1918,  the  evidence  shows  that 
in  May,  1917,  the  claimant  company  started  manufacturing  breeches 
for  the  Government ;  that  in  January,  1918,  a  meeting  of  the  leading 
manufacturers  of  the  Boston  District  was  held,  at  which  Maj. 
J.  W.  Blunt  was  present;  that  at  said  meeting  Maj.  Blunt  called 
attention  of  the  claimant  company  to  the  fact  that  while  Boston 
was  manufacturing  well  on  breeches,  there  was  no  production  on 
coats;  that  it  was  essential  that  Boston  get  underway  at  once  to 
help  the  Government  produce  more  coats  for  the  Army,  and  very 
urgently  requested  those  present  to  take  hold  of  the  Rituation  and 
to  make  whatever  plans  were  necessary,  so  that  they  would  take  on 
the  manufacture  of  wool  coats,  and  claimant  alleges  that  Maj.  Blunt 
assured  them  that,  without  a  doubt,  the  Government  work  would 
surely  run  long  enough  to  cover  our  expenses  in  so  doing.  (See 
affidavit  Walter  C.  Billings,  claimant's  Exhibit  No.  5,  page  35  of 
Transcript.) 

7.  Maj.  Blunt  testified  as  follows: 

"  Q.  In  the  early  part  of  1918  did  you  have  any  conversation  with 
the  Pierce-Billings  Company,  with  representatives  of  the  Pierce- 
Billin^  Company,  with  reference  to  coat  contracts  ? 

"A.  In  the  latter  part  of  1917  or  in  the  first  part  of  1918  I  called 
a  meeting,  or  I  requested  that  the  secretary  of  the  Clothing  Manuf  ac 
turers'  Association  of  Boston  get  the  members  together  for  the  pur- 
pose of  taking  up  the  matter  with  them  of  securing  in  that  district 
a  production  on  woolen  coats,  and  I  had  conversations  with  them  col- 
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lectively;  and  I  would  not  dare  to  say  just  what  I  said  at  that  time 
to  the  members  individually.    I  do  not  recall. 

^^  Q.  Substantially  as  set  out  in  that  affidavit  ? 

"A.  Substantially,  with  the  exception  of  the  fact  I  do  not  remem- 
ber that  I  authorized  any  one  or  gave  them  encouragement  to  pro- 
ceed with  the  building  of  a  factory.  I  did  talk  facilities  to  a  number 
of  them  because  at  that  time  the  Government  was  seriously  handi- 
capped in  securing  a  production  of  wool  service  coats.  We  could  get 
plenty  of  trousers  or  wool  breeches  at  that  time,  but  coats  w6re  hard 
to  ^et. 

"  Q.  After  that  were  contracts  awarded? 

"A.  There  were  contracts  awarded  to  the  Pierce-Billings  Com- 
pany along  with  others. 

"  Q.  For  woolen  coats  ? 

"A.  Yes  sir."    (See  pages  51  and  52  Transcript.) 

8.  The  evidence  discloses  that  contracts  for  coats  of  the  total  value 
of  $45,923.19  were  placed  with  the  claimant  company  subsequent  to 
January,  1918. 

DECISION. 

1.  There  is  no  evidence  of  any  agreement,  either  express  or  im- 
plied, as  prescribed  by  the  act  of  March  2nd,  1919,  having  been  en- 
tered into  between  the  Pierce-Billings  Co.  and  any  officer  or  agent, 
acting  under  the  authority,  direction,  or  instruction  of  the  Secretary 
of  War,  neither  for  the  purchase  of  material,  or  facilities  for  the  man- 
ufacture of  25,000  trousers,  nor  for  the  equipping  of  a  new  factory  for 
the  manufacture  of  wool  coats. 

2.  For  the  reasons  above  stated,  it  is  the  opinion  of  the  Board  that 
relief  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


March  31,  1920. 
Case  No.  1614. 

In  re  CLAIM  OF  EVERLASTIX  (IHC.). 

1.  SPECIAL  EaUIFMENT— IN  ANTICIPATION  OF  ORDEKS.— Where  the 
claimant  a^ded  to  its  plant  special  equipment  and  housing  facilities  for 
the  purpose  of  manufacturing  a  particular  design  of  heavy  webbing  that 
it  had  reason  to  believe  would  be  required  in  large  quantities  by  the 
Government,  and  where  by  reason  of  the  signing  of  the  armistice  no 
contract  was  awarded  for  such  webbing,  the  United  States  Government 
is  under  no  obligation  under  the  act  of  March  8,  1919,  to  reimburse 
claimant  for  its  loss  sustained  thereby,  in  the  absence  of  evidence  showing 
a  contract,  express  or  implied,  under  the  terms  of  which  the  claimant  was 
authorized  to  procure  such  additional  equipment. 

8.  CLAIM  AND  DECISION. — This  claim  for  |280,473  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government 
is  obligated  to  reimburse  claimant  for  loss  sustained  in  procuring  spe- 
cial equipment.  Held,  that  there  was  no  agreement  under  which  the 
Government  was  obligated  to  claimant. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $280,473,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  corporation  organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts,  It  owns  and  operates  five  mills 
in  New  England,  one  in  Mansfield,  Ohio,  and  one  in  New  Jersey. 
Before  the  war  it  was  engaged  in  the  manufacture  of  elastic  webbing. 
During  the  war  it  had  many  contracts  with  the  Government  for  the 
manufacture  of  nonelastic  webbing. 

3.  The  claimant  alleges  that  it  had  a  right  to  call  upon  Cromptan 
&  Knowles,  manufacturers  of  looms,  for  62  looms ;  that  in  September, 
1918,  the  Government  was  in  urgent  need  of  heavy  webbing  and 
that  the  capacity  of  the  mills  of  the  United  States  was  not  great 
enough  to  manufacture  all  of  the  heavy  webbing  that  would  be  re- 
quired, and  that  Maj.  C.  R.  Richmond  asked  Everlastik  (Inc.)  to 
call  upon  the  loom  manufacturers  to  make  looms  suitable  for  the 
production  of  heavy  webbing.  The  looms  ordered  by  Everlastik 
(Inc.)  from  Crompton  &  Knowles  were  of  a  different  character  from 
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any  that  had  previously  been  used  by  the  claimant  corporation. 
They  were  not  adapted  for  the  manufacture  of  the  kind  of  webbing 
which  Everlastik  (Inc.)  had  made  before  the  war,  nor  for  the  elastic 
webbing  which  it  had  been  making  since  November  11,  1918.  The 
Everlastik  (Inc.)  had  to  construct  a  building  to  house  the  looms. 
It  was  necessary  to  obtain  the  permission  of  the  War  Industries 
Board  for  its  erection.  Maj.  C.  R.  Richmond  assisted  the  claimant 
in  obtaining  such  permission,  which  was  granted  on  September  17, 
1918,  in  a  letter  signed  by  S.  P.  Bush,  director  of  the  Facilities  Di- 
vision.   His  letter,  addressed  to  the  claimant  is  as  follows : 

September  17,  1918. 
Everlastik  (Inc.),  Chelsea^  Mass. 

Gentlemen:  We  grant  permission  to  construct  plant  extension 
to  house  fifty  new  looms  for  the  Quartermaster  Department.  Per- 
mission is  given  with  the  understanding  that  the  extension  in 
question  is  to  be  built  of  brick  and  timber,  no  steel  required,  and  the 
materials  available  locally,  as  well  as  labor  and  power,  the  total  cost 
to  be  one  hundred  thousand  dollars,  to  be  financed  by  yourselves. 
If  any  preliminary  certificate  is  required  it  should  be  applied  for  in 
the  regular  way. 

Yours  truly, 

S.  P.  BUSH, 
Director  Facilities  Division, 

4.  Everlastik  (Inc.),  ordered  52  looms  for  the  manufacture  of 
heavy  webbing  from  Crampton  &  Knowles  Loom  Works,  Worcester, 
Mass.,  in  September,  1918.  It  entered  into  a  contract  on  September 
27,  1918,  with  Boston  contractors  for  the  erection  of  a  building  at 
Chelsea,  Mass.,  for  the  housing  of  the  looms.  On  November  11,  1918, 
the  building  was  about  50  per  cent  completed.  Maj.  Richmond 
testified  that  Mr.  Stretch,  of  the  claimant  corporation,  talked  with 
him  about  enlarging  the  Everlastik  (Inc.)  plant  and  installing  new 
looms,  and  that  he  was  asked  his  advice  as  to  what  type  of  loom 
would  best  accommodate  the  Government;  that  he  told  Mr.  Stretch 
that  there  was  a  shortage  of  2^  inch  and  3  inch  heavy  webbings 
and  that  looms  to  make  this  kind  of  webbing  would  best  suit  the 
needs  of  the  department ;  that  Mr.  Stretch  informed  him  that  he  was 
going  to  erect  a  building  and  install  the  looms  and  asked  him  for  his 
assistance  in  procuring  building  permits;  that  on  September  17, 
1918,  he  wrote  the  following  letter  addressed  to  the  War  Industries 
Board,  attention  of  Mr.  Ely : 

"1.  The  Everlastik  (Inc.),  have  purchased  fifty  new  webbing 
looms  to  replace  some  old  looms  which  they  are  now  running  in  their 
Chelsea  plant.  Owing  to  the  increasing  demands  for  heavy  webbing, 
and  the  difficulty  of  securing  sufficient  sources  of  supply  to  meet  the 
Government's  demands,  they  have  proposed  to  erect  an  extension  to 
their  Chelsea  plant  to  house  the  new  looms  instead  of  scrapping  the 
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old  ones  which  they  are  now  running^  there.  As  all  the  hea\^  looms 
which  this  division  has  been  able  ibo  locate  are  now  occupied  on 
Government  work,  it  is  recommended  that  they  be  allowed  to  under- 
take this  extension  as  the  Government's  requirements  are  constantly 
increasing." 

5.  It  is  not  claimed  that  any  contracts  were  entered  into  between 
Everlastik  (Inc.),  and  the  Government  for  the  product  of  the  52 
looms.  One  reason  which  was  given  as  an  explanation  of  why  no 
contracts  for  heavy  webbing  were  made  was  that  it  was  uncertain  how 
long  a  time  would  elapse  before  the  building  could  be  erected  and 
the  looms  installed  and  put  in  working  order,  and  that  in  the  mean- 
time the  price  of  cotton  yarn  on  which  the  price  of  the  webbing  de- 
pended might  increase  or  diminish. 

6.  Maj.  Richmond  testified  that  Mr.  Stretch  asked  him  if  it  was 
likely  that  the  Government  would  use  the  production  of  the  looms, 
and  that  he  told  him  that  it  was  likely ;  that  there  was  a  shortage  of 
heavy  webbing  and  that  as  long  as  the  war  lasted — 

"  there  was  no  question  in  my  mind  but  that  the  (xovenmient  would 
be  able  to  take  the  output  if  offered  at  a  satisfactory  price." 

He  also  testified  that  he  had  previously  asked  Mr.  Stretch  to  make 
heavy  webbing  before  the  erection  of  the  new  building  was  talked 
about,  but  that  the  purchase  and  installation  of  the  52  looms  for 
the  manufacture  of  heavy  webbing  was  not  done  at  his  request ;  that 
there  was  a  very  substantial  demand  for  this  kind  of  webbing  by  the 
Government  and  that  he  was  very  desirous  of  increasing  its  pro- 
duction, and  that  he  told  Mr.  Stretch  so  and  urged  him  to  aid  such 
production  if  he  could,  and  that  the  52  looms  were  bought  in  conse- 
quence of  his  conversations  with  Mr.  Stretch ;  that  it  was  not  a  part 
of  his  duties  to  commit  the  Government  to  any  obligations  in  respect 
to  the  purchase  of  looms  or  the  erection  of  a  building;  that  that  was 
a  matter  for  the  heads  of  the  department  to  act  on  and  that  they  had 
never  done  so,  and  that  the  understanding  between  Mr.  Stretch  and 
him  was  that  Everlastik  (Inc.),  would  have  contracts  for  heavy  web- 
bing made  on  the  new  looms  as  long  as  the  war  lasted. 

7.  The  claimant  had  not  manufactured  any  webbing  on  its  new 
looms  prior  to  November  12,  1918. 

DECISION. 

1.  The  facts  in  this  case  are  not  dissimilar  from  those  found  in 
numerous  other  cases  before  the  Board. 

It  has  been  uniformly  held  that  no  obligation  arises  on  the  part  of 
the  United  States  to  reimburse  a  claimant  for  its  expenditures  in 
purchasing  special  facilities  or  in  erecting  a  building  to  house  them, 
unless  there  exists  an  agreement  by  the  terms  of  which  the  Govern- 
ment agrees  to  pay  the  cost  of  such  facilities  and  building,  or  unless 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT,  785 

the  Government  has  entered  into  contracts  to  purchase  the  articles 
produced  by  the  special  facilities,  the  necessity  for  which  was  con- 
templated by  the  contractor  at  the  time  the  contracts  were  made  and 
included  in  his  estimate  of  cost. 

Everlastik  (Inc.)  does  not  allege  that  the  United  States  agreed  to 
reimburse  it  for  its  expenditures  for  special  facilities  and  its  new 
building. 

It  also  disclaims  the  existence  of  any  contracts  by  which  the  Gov- 
ernment agreed  to  take  the  webbing  produced  by  the  new  looms. 

In  other  words,  there  was  no  contractual  bond  between  the  parties 
on  which  to  hang  an  obligation  on  the  part  of  the  United  States. 

2.  Conceding  that  the  looms  were  specially  made  for  the  manufac- 
ture of  Government  webbing,  that  they  are  not  suitable  for  civiliaii 
uses,  that  the  need  of  the  Government  for  the  product  of  the  looms 
was  urgent,  that  Government  permits  were  obtained  for  the  erection 
of  a  building  to  house  the  looms  and  that  the  Government  would  in 
all  probability  take  all  the  webbing  that  would  be  manufactured  on 
the  looms  so  long  as  the  emergency  lasted,  the  claimant  falls  short 
of  establishing  such  a  situation  as  warrants  the  granting  of  relief 
under  the  act  of  March  2,  1919. 

3.  The  corner  stone  of  relief  under  that  act  is  the  existence  of  an 
agreement,  express  or  implied.  On  that  foundation  alone  has  a 
claimant  a  standing  before  this  Board. 

The  evidence  of  the  witnesses  for  the  claimant  and  the  grounds 
on  whicli  it  bases  its  claim  to  relief  negative  conclusively  its  right  to 
relief.  They  demonstrate  the  nonexistence  of  an  agreement.  They 
show  that  the  determination  to  purchase  special  looms  and  to  erect 
a  building  to  house  the  looms  was  the  act  of  Everlastik  (Inc.)  itself, 
induced,  not  by  orders  or  directions  of  any  officer  of  the  United 
States  but,  by  a  recognition  of  the  Government's  needs  for  heavy 
webbing  and  a  desire  to  be  prepared  to  meet  thos?  needs  coupled 
with  a  reasonable  expectation  that  contracts  for  webbing  would  he 
placed  as  soon  as  the  building  was  finished  and  the  looms  installed. 

The  situation  of  Everlastik  (Inc.)  is  not  unlike  that  of  many 
another  large  contractor  who  for  motives  wholly  praiseworthy  has 
enlarged  its  plant  and  purchased  special  machinery  so  as  to  enable 
it  to  meet  the  known  requirements  of  the  Government  in  time  of  war. 

The  loss  to  P2verlastik  (Inc.)  is  not  doubted.  The  absence  of  any 
obligation  on  the  part  of  the  United  States  under  the  provisions  of 
the  act  of  March  2,  1919,  is  equally  free  from  doubt. 

For  the  reasons  stated  relief  must  be  denied. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  relief. 
Col.  Delafield  concurring. 


March  31,  1920. 
Case  No.  1612. 

In  re  CLAIK  OF  THE  DAYTON  EVAPOBATIHO  AKD  PACKHrO  CO. 

1.  WITHHOLDING  FKOM  KARXET — NO   LOSS. — ^Where   a   packer   suBpends 

all  shipments  of  prnnes  to  the  commercial  trade  at  the  request  of  a 
dnly  authorized  agent  of  the  Goyemment,  and  holds  them  pending  in- 
structions, and  such  prunes  are  afterwards  released,  the  claimant  is  en- 
titled to  be  reimbursed  for  insurance,  storage  and  handling  charges 
under  the  act  of  Xarch  2,  1919,  but  only  in  the  eyent  that  the  salvage 
Talue  or  sale  to  the  commercial  trade  was  at  a  figure  less  than  the  price 
the  Government  agreed  to  pay. 

8.  INTEREST  NOT  ALLOWED. — ^Interest  can  not  be  allowed  in  connection  with 
claims  against  the  Government  unless  expressly  contracted  for.  (Seo- 
tion  1091  Revised  Statutes.) 

8.  CLAIM  AND  DECISION. — Class  B  claim  for  |186.18  alleged  expenses  on 
withholding  prunes  from  market  at  request  of  Government.  Held, 
claimant  entitled  to  recover  in  part. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  is  class  B  and  grows  out  of  a  letter  written  to  the 
qjaimant  by  the  United  States  Food  Administration  and  signed  by 
Mr.  F.  W.  Ariss,  in  charge  of  the  Division  of  Coordination  of  Pur- 
chase, a  duly  authorized  agent  of  the  United  States  acting  under 
the  authority  and  by  the  direction  of  the  President,  which  letter  I'e- 
quested  that  all  shipments  of  prunes  to  the  commercial  trade  be 
suspended,  pending  further  instructions.  This  letter  was  followed 
by  an  allotment  to  the  claimant  on  September  30,  1918,  of  60,000 
pounds  of  40/50s  Italian  prunes  for  the  United  States  Army.  No 
prunes  were  in  fact  taken  by  the  War  Department  and  on  December 

2,  1918,  the  allotment  to  claimant  was  released  for  the  open  market. 
The  claimant  complied  with  this  request  and  in  so  doing  incurred 
expenditures  for  interest  on  borrowed  money,  insurance,  storage  and 
handling  in  an  amount  claimed  to  be  $186.12. 

2.  It  further  appears,  however,  that  while  the  price  at  which  the 
prunes  were  to  be  taken  by  the  Government  was  12J  cents  per  pound, 
claimant  afterward  sold  the  prunes  for  12J  cents  per  pound  less  2 
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per  cent  discount  and  2^  per  cent  brokerage,  which  would  make  the 
salvage  value  of  the  prunes  about  equal  to  the  contract  price  at 
which  the  Government  was  to  purchase  them. 

DECISION. 

1.  From  the  request  to  the  claimant  to  withhold  shipments  from 
the  commercial  trade  and  to  prepare  shipments  for  the  United  States 
Army,  there  arose  upon  the  part  of  the  United  States  an  obligation 
or  implied  agreement  to  reimburse  him  for  his  expenditures  in  so 
doing.  So  much  of  his  claim,  therefore,  as  is  founded  upon  insurance, 
storage,  and  handling  is  proper  in  connection  with  this  agreement, 
for  which  the  claimant  should  be  reimbursed.  Claimant  is  entitled 
to  reimbursement  for  these  costs,  however,  only  in  the  event  that  the 
salvage  value  or  sale  to  the  commercial  trade  was  at  a  figure  less  than 
the  price  fixed  in  the  allotment,  otherwise  the  claimant  would  re- 
ceive payment  for  charges  which  must  have  been  absorbed  in  the 
contract  price  to  the  Government,  had  the  Government  finally  elected 
to  take  the  prunes. 

2.  With  respect  to  so  much  of  the  claim  as  pertains  to  the  interest 
charges,  a  different  situation  obtains.  Section  1091  of  the  Revised 
Statutes  prohibits  the  payment  of  interest  in  connection  with  claims 
against  the  United  States  unless  the  contract  upon  which  the  claim 
aris^  expressly  stipulated  for  interest  payments.  The  only  cir- 
cumstances, therefore,  under  which  interest  could  be  allowed  in  this 
claim  would  be  where  the  Food  Administration  had  by  bulletin  or 
otherwise  indicated  in  connection  with  such  allotments  that  interest 
would  be  allowed  upon  the  value  of  the  articles  held  under  allotment. 
So  far  as  this  Board  has  been  able  to  learn,  no  such  bulletin  or  in- 
structions were  ever  issued  in  connection  with  allotments  of  prunes. 
So  much  of  the  claim,  therefore,  as  is  based  upon  interest  charges 
must  be  denied. 

Col.  Delafield  and  Mr.  Henry  concurring. 


Apbil  1,  1S20. 
Case  No.  2220. 

In  re  CLAIX  OF  SAOER  A  SLOTOKOFF. 

1.  RECOlOIENDATIOll'. — The  reoommendation  of  an  award  of  contraot  to 
claimant  is  not  an  agreement  within  the  meaning  of  the  act  of  March 
2,  1919. 

a.  CLAIK  AND  DECISION.— Claim  nnder  the  act  of  March  8,  1919,  for 
f 6,098. 76,  based  upon  an  alleged  oral  contract  for  the  mannfactnre  of 
OTcrseas  caps.     Held,  claimant  is  not  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  was  originally  filed  on  Form  A  by  reason  of  an  alleged  written 
contract  of  date  October  31,  1918,  between  claimants  and  an  officer 
acting  under  the  authority  of  the  Secretary  of  War,  and  the  claim 
came  to  this  Board  on  appeal  from  the  Claims  Board,  Office  of  the 
Director  of  Purchase.  The  claimants  are,  however,  in  reality  relying 
on  an  alleged  oral  agreement,  and  the  claim  should  be  treated  as  a 
class  B  claim. 

A  hearing  was  held  March  22,  1919. 

STATEMENT  Or  TACTS. 

1.  Claimants  are  a  copartnership  doing  business  as  manufacturers 
of  hats  in  New  York  City,  and  prior  to  the  agreement  in  question  in 
this  claim,  had  two  contracts  for  hats  with  the  depot  quartermaster 
in  New  York  City  which  were  fully  performed.  • 

2.  Claimants  allege  that  at  some  time  during  the  latter  part  of 
October,  1918,  they  were  informed  by  Capt.  R.  A.  Ridge  and  Mr. 
Arthur  Woolf ,  of  the  Light  Goods  Section  of  the  New  York  Depot 
Quartermaster's  Office,  orally  that  they  had  been  awarded  a  third 
contract  for  96,000  overseas  caps  at  27  cents  and  that  they  woidd 
receive  a  formal  contract  in  a  few  days  and  that  these  officers  also 
told  them  to  make  immediate  preparations  for  carrying  out  this 
contract. 

3.  It  appears  that  about  this  time,  specifications  for  uniform  caps 
were  changed  somewhat  so  as  to  involve  the  use  of  a  different  form 
of  machine  in  their  manufacture,  and  claimants  on  the  strength  of 
the  alleged  information  and  instructions  from  the  foregoing  officers 
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proceeded  to  equip  themselves  with  necessary  machinery  and  a  proper 
factory  force  to  perform  the  expected  contract,  thereby  incurring 
expenses  and  obligations  on  account  of  which  x^laim  is  made. 

4.  No  formal  contract  was  ever  received  by  claimants  and  no  work 
was  done  by  them.  On  or  about  December  19,  1918,  claimants  re- 
ceived notice  from  the  Government  that  no  contract  would  be 
awarded. 

DECISION. 

1.  The  evidence  in  this  case  does  not  show  any  agreement,  express 
or  implied,  between  claimants  and  an  officer  of  the  Government. 

2.  The  evidence  shows  that  Mr.  Woolf,  who  was  a  buyer  for  the 
Light  Goods  Section  in  New  York  and  whose  authority  was  limited 
to  the  recommendation  of  contractors  for  awards,  did  recommend 
claimants  for  an  award  and  so  advised  them,  and  that  he  forwarded 
such  recommendation  to  Washington  for  approval  on  or  about  Oc- 
tober 30, 1918.  It  appears  also  that  claimants  in  common  with  other 
contractors  were  told  by  the  Light  Goods  Section  and  by  certain 
manufacturers'  representatives  from  time  to  time  that  they  could 
not  expect  to  receive  contracts  unless  they  were  prepared  to  perform 
them  in  case  they  did  receive  them,  but  there  is  no  evidence  that  any 
one  representing  the  Government  ever  told  these  claimants  that  they 
had  been  awarded  a  contract  or  instructed  them  to  prepare  them- 
selves to  perform  in  accordance  with  the  recommendation  in  this 
case.    The  evidence,  in  fact,  is  clearly  to  the  contrary. 

3.  There  is  no  evidence  that  Mr.  Woolf's  recommendation  was 
ever  approved  by  his  superior  officers  or  that  any  award  was  made 
or  any  contract  issued  to  claimants.  Claimants  contend  that  there 
was  a  practice  in  the  New  York  Depot  Quartermaster's  Office  amount- 
ing to  a  custom  by  which  contractors  were  authorized  to  proceed 
with  work  in  advance  of  receipt  of  formal  contracts  and  which  jus- 
tified claimants'  action  in  this  case.  Claimants  also  contend  that 
they  received  from  the  Office  of  the  Director  of  Purchase  a  blank 
statement  of  claim.  Form  A,  in  which  the 'date  of  the  alleged  con- 
tract was  already  filled  in  by  the  Government  officials  as  of  October 
81, 1918,  and  that  this  constitutes  an  admission  of  the  existence  of  a 
contract.  These  contentions  are  not  borne  out  by  the  evidence, 
which  does  not  show  any  such  practice  as  claimed  or  any  explanation 
of  the  date  in  the  claim  form  such  as  to  justify  the  claimants'  posi- 
tion. 

DISFOSmON. 

1.  The  claim  should  be  denied. 

Col.  Delafield  and  Major  Hope  concurring. 


March  31, 1920. 
Case  No.  1601. 

In  re  CLAIM  OF  SEATTLE  LIOHTINO  CO. 

1.  IMPLIED  AOREEMENT. — Where,  with  the  consent  of  claimant,  the  Oot- 
ernment  began  erection  of  a  toluol  plant  upon  claimant's  property  to 
be  operated  by  claimant  before  all  details  with  reference  to  the  trans- 
action had  been  settled,  and  while  negotiations  were  pending  for  a  fox^ 
mal  contract  providing  that  the  plant  was  to  be  erected  under  the  same  ^ 
form  of  contract  as  had  been  used  in  other  similar  cases  providing  that 
the  Government  would  remove  the  improvements  placed  on  the  land  by 
it,  and  place  the  property  in  as  good  condition  as  it  was  prior  to  the 
construction  of  said  improvements  thereon,  there  is  an  implied  agree- 
ment that  the  Government  will  remove  the  improvements  within  a 
reasonable  time,  or  reimburse  claimant  for  the  reasonable  expense  of 
removing  the  improvements  and  returning  the  land  to  its  original  con- 
dition. 

8.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  to  compel 
the  Government  to  remove  improvements  placed  on  land  with  the  con- 
sent of  claimant,  or  to  pay  the  sum  of  |1,500  in  lieu  thereof.  Held, 
claimant  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Supply  Circular  No.  17  (1919),  for  $1,600  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  In  a  decision  dated  November  6,  1919,  the  Board  of  Contract 
Adjustment  held  that  it  had  no  jurisdiction  over  this  claim  for  the 
reason  that  it  is  based  upon  an  alleged  use  by  the  Government  of 
claimant's  lands.  The  claim  was  forwarded  to  the  War  Depart-  . 
ment  Board  of  Appraisers  and  thence  to  the  War  Department  Claims 
Board  which  Board  returned  it  to  the  Board  of  Contract  Adjustment 
for  reconsideration. 

3.  It  appears  that  on  or  about  May  4,  1918,  the  Ordnance  Depart- 
ment, Construction  Division,  contracted  with  the  H.  Koppers  Co., 
of  Pittsburgh,  to  erect  a  toluol  plant  upon  the  claimant's  property. 
(War  Ord.  P7308-860E.) 
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4.  Excavations  were  made  and  certain  foundations  had  been  par- 
tially erected  on  claimant's  land  when  work  was  discontinued. 

5.  This  claim  is  filed  to  compel  the  Government  to  remove  the 
foundations  and  replace  the  land  in  its  original  condition,  or  pay  the 
simi  of  $1,600  in  lieu  thereof. 

6.  It  appears  that  at  the  time  the  construction  work  was  com- 
menced negotiations  were  being  carried  on  between  the  claimant  and 
the  Ordnance  Department  regarding  the  terms  upon  which  this 
toluol  plant  should  be  erected  by  the  Government  and  operated  by 
the  claimant.  No  final  agreement  as  to  all  the  details  was  ever 
reached  because  of  the  intervention  of  the  armistice,  but  it  appears 
that  a  foim  contract  entitled:  "Net  cost  contract  for  operation  of 
toluol  and  light  oil  recovery  plant"  (copy  attached)  was  used  as 
the  basis  of  these  negotiations. 

Article  1  of  said  instrument  reads  in  part  as  follows : 

"  The  increased  facilities  shall  be  at  all  times  considered  person- 
alty which  shall  not  be  deemed  to  be  affixed  to  or  in  any  way  part 
of  the  real  estate  to  which  said  increased  facilities  are  attached." 

Article  11  of  said  Instrument  reads  in  part  as  follows: 

u  *  *  *  rj^Yie  increased  facilities  shall  be  removed  by  the 
United  States  without  expense  to  the  contractor  within  one  year 
from  the  termination  of  the  War  between  the  United  States  and  the 
German  Government.  *  *  *  The  United  States  shall  place  the 
property  affected  by  the  construction  of  the  increased  facilties  in  as 
good  condition  as  obtained  prior  to  the  construction  of  the  increased 
facilities,  subject  only  to  reasonable  wear  and  tear  without  expense 
to  the  contractor.  The  United  States  shall  reimburse  the  contratcr 
for  any  expense  actually  and  necessarily  caused  by  such  removal. 
Such  removal  shall  not  interrupt  the  manufacture  and  distribution 
of  gas." 

7.  Mr.  Leroy  T.  Harkness  of  the  Procurement  Division,  Ordnance 
Department,  conducted  the  aforesaid  negotiations  with  Mr.  F.  K. 
Lane,  general  manager  of  claimant  company. 

8.  In  affidavit  of  March  10,  1920,  Mr.  Lane  states  in  part  as 
follows : 

"  *  *  *  In  order  to  expedite  this  gas  stripping  it  was  the 
practice  to  start  the  construction  contractors  as  soon  as  we  had 
assurances-^usually  in  letter  form — from  the  gas  companies  that 
they  were  willing  to  have  the  work  go  forward  and  would  enter  into 
a  contract  for  operating  the  plant.  In  the  case  of  the  Seattle  com- 
pany the  general  manager  came  on  and  discused  the  matter  with  me 
m  New  York.  Most  of  the  discussion  revolved  around  the  question 
of  whether  the  company  was  to  get  a  profit  from  its  work  or  merely 
be  reimbursed  for  its  expenditures.  At  first  he  was  insistent  on  a 
profit  but  waived  that  when  I  showed  him  that  the  other  gas  com- 
panies had  agreed  to  the  reimbursement  theory  and  pointed  out  the 
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special  reasons  why  that  kind  of  a  contract  was  the  only  one  prac- 
ticable under  the  circumstances.  He  was  shown  the  form  of  con- 
tract that  had  been  negotiated  with  the  other  gas  companies  and  the 
understanding  was  that  the  Seattle  Company  contract  would  be  on 
the  same  form. 

"  *  *  *  In  so  far  as  there  was  an  agreement  it  was  set 
forth  in  the  standard  printed  form  of  contract  for  operating  gas 
stripping  plants." 

DECISION. 

1.  Two  questions  are  presented  for  determination,  (1)  whether  this 
Board  has  jurisdiction,  (2)  whether  the  Government  is  obligated  to 
remove  the  facilities  placed  upon  claimant's  land. 

2.  On  March  18,  1919,  the  War  Department  Claims  Board  passed 
a  resolution  which  reads  in  part  as  follows : 

"  Resolved^  That  with  regard  to  Supply  Circular  No.  17,  1919,  all 
class  B  claims  arising  '  from  agreements  covering  the  acquisition  of 
lands  or  the  use  thereof  or  for  damages  resulting  from  notice  by  the 
Government  of  its  intention  to  acquire  or  use  such  lands'  shall  be 
submitted  to  the  War  Department  Board  of  Appraisers  for  investi- 
gation and  recommendation." 

3.  On  November  6,  1919,  the  Board  of  Contract  Adjustment  re- 
fused to  take  jurisdiction  of  this  claim  upon  the  grounds  that  under 
the  above  resolution  it  should  properly  come  before  the  Board  of 
Appraisers. 

4.  The  question  was  brought  to  the  attention  of  the  War  Depart- 
ment Claims  Board,  which  Board  on  January  16,  1920,  returned  the 
claim  to  the  Board  of  Contract  Adjustment  with  a  memorandum 
which  reads  in  part  as  follows : 

"  This  claim  is  therefore  returned  for  a  revision  of  your  findings 
and  preparation  of  Form  C,  this  to  be  followed  either  by  an  award 
or  forwarding  the  claim  to  the  bureau  involved  for  the  latter  pur- 
pose." 

5.  Whether  or  not  the  Board  of  Contract  Adjustment  had  juris- 
diction under  the  War  Department  Claims  Board's  resolution  of 
March  18,  1919,  is  now  immaterial,  for  the  reason  that  the  War  De- 
partment Claims  Board  has  the  power  to  confer  the  jurisdiction  of 
the  Board  of  Appraisers  upon  the  Board  of  Contract  Adjustment  if 
it  chooses  to  do  so.  It  follows  that  the  War  Department  Claims 
Board's  memorandum  of  January  16,  1920,  is  ample  authority  for 
the  Board's  taking  jurisdiction  over  this  claim. 

6.  For  the  reasons  above  set  out,  and  from  the  evidence  submitted, 
this  Board  now  holds  that  the  excavations,  foundations,  and  other 
facilities  were  placed  on  claimant's  land  under  circumstances  which 
give  rise  to  an  implied  contract  under  which  the  United  States  Gov- 
ernment is  obligated  to  return  the  land  to  its  original  condition. 
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DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Ordnance  Department,  for  appropriate 
action. 

2.  Attention  is  invited  to  the  fact  that  the  claimant  is  willing  to 
accept  $i,500  in  complete  settlement  of  this  claim.  This  Board  ex- 
presses no  opinion  as  to  whether  or  not  said  sum  is  an  appropriate 
sum. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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April  1,  1920. 
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Case  No.  1663. 

In  re  CLAIM  07  IHTERNATIOVAL  HABVESTEK  CO. 

1.  EXCISE  WAB  TAX. — ^Althonsrh  olaimant'i  unit  price  wai  low  and  it  may 

have  been  claimant's  intention  to  stipulate  that  it  was  a  net  price  not 
including  war  tax,  in  the  absence  of  snch  a  stipulation  or  agreement, 
claimant  is  not  entitled  to  reimbursement  of  war  taxes  paid  on  the 
sale  of  its  product  to  the  OoTernment. 

2.  EVIDENCE. — A  subsequent  course  of  dealing  is  not  eridence  of  a  prior 

understanding  between  the  parties. 
S.  OLAIK  AHB  DECISION.— Claim  under  the  act  of  ICarch  2,  1919,  for  |7,042.60, 
based  upon  an  alleged  oral  agreement  relating  to  war  tax  in  connection 
with  an  informal  contract  for  motor-truck  chassis.     Held,  claimant  is 
not  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  fallowing  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $7,042.50  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  seeks  reimbursement  for  the  the  amount  of  the 
excise  war  tax  it  was  compelled  to  pay  on  the  sale  to  the  Govern- 
ment of  125  motor-truck  chassis  which  were  in  turn  to  be  sold  by  the 
Government  to  the  Czecho-Slovaks  and  shipped  to  Vladivostok.  The 
basis  of  the  claim  is  an  alleged  oral  agreement  made  with  Col.  Fred 
Glover,  Chief  of  the  Motors  and  Vehicles  Section,  Procurement 
Division,  Office  of  the  Director  of  Purchase  and  Storage. 

3.  On  or  about  September  23, 1918,  Col.  Edwin  S.  George,  Quarter- 
master Corps,  of  the  Motors  and  Vehicles  Section,  Procurement 
Division,  Office  of  the  Director  of  Purchase  and  Storage,  requested 
the  claimant  to  advise  at  what  price  it  could  furnish  motor-truck 
chassis  on  quick  delivery.  Pursuant  to  this  request  the  claimant  of- 
fered to  sell  the  Government  I.  H.  C.  2-ton  trucks  at  $1,878  f.  o.  b. 
factory  Akron,  Ohio.  This  price  was  extremely  low,  but  the  offer  as 
made  contained  no  reservation  that  the  price  should  be  net  to  the 
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International  Harvester  Co.,  or  that  there  should  be  added  to  the 
price  an  amount  equal  to  the  war  tax  which  the  company  would 
have  to  pay  on  the  sale  of  its  conmiodity. 

4.  On  October  4  the  claimant  company  was  requested  by  CoL 
George,  of  the  Procurement  Division,  to  send  a  representative  to 
Washington,  with  a  view  to  closing  a  deal  for  the  purchase  of  motor- 
truck chassis  in  accordance  with  its  previous  proposal.  On  October 
5,  1918,  in  response  to  this  request,  Mr.  Duflfey,  the.  WashingtoD 
representative  of  the  claimant  company,  had  an  interview  with  Col. 
F.  Glover,  Chief  of  the  Motors  and  Vehicles  Section,  Procurement 
Division,  Office  of  the  Director  of  Purchase  and  Storage.  At  this 
interview  Col.  Glover  stated  that  the  Government  wanted  for  im- 
mediate delivery  some  motor  trucks  for  the  Czecho-Slovaks  in  Rus- 
sia, and  asked  how  soon  the  claimant  could  make  delivery,  to  which 
Mr.  Duffey  replied  that  delivery  could  be  begun  within  a  week.  Ac- 
cordingly an  agreement  was  entered  into  between  Col.  Glover  and 
Mr.  Duffey  for  the  purchase  by  the  Government  of  125  I.  H.  C.  2-ton 
motor  trucks  at  the  price  set  forth  in  daimant's  letter  of  Septem- 
ber 23. 

At  this  conference  nothing  was  said  about  the  price  being  net  to 
the  claimant  company,  and  nothing  was  said  about  the  Government's 
paying  an  amount  equal  to  the  war  tax  which  the  claimant  might 
have  to  pay  in  excess  of  the  aggregate  price  for  the  articles  to  be 
furnished.    Neither  of  these  questions  was  referred  to  or  discussed. 

In  confirmation  of  this  agreement  Col.  Glover  handed  Mr.  Duffey 
the  following  letter: 

War  Depabtbosnt, 
Office  of  tbto  Qtjabtermaster  General  of  the  Armt, 

Washington^  Oct.  J,  1918. 
No. 

From :  Col.  F.  Glover,  Chief  Motors  &  Vehicles  Division,  Q.  M.  C : 
To :  International  Harvester  Co.,  1537 1  St.  N.  W.,  Washington,  D.  C. 

Attention  Mr.  E.  C.  Duffy. 
Subject : 

1.  This  is  your  authority  to  proceed  at  once  for  delivery  of  the 
following : 

125  I.  H.  C.  2-ton  trucks  equipped  with  open  express  body  as 

regularly  equipped  by  you  for  the  commercial  trade,  with 

Prestolite  and  6    solid  tires  in  the  rear  and  3^^  solid  tires  in 

the  front. 

The  price  to  be  paid  you  is  $1878.00  per  truck  complete,  F.  O.  B., 

Akron,  Ohio. 

2.  You  are  also  to  furnish  spare  parts  with  the  above  order  suffi- 
cient for  a  six  months  supply  in  accordance  with  your  experience 
tables, — list  of  spare  parts,  however,  to  be  approved  hj  this  office. 
This  list  will  be  submitted  by  you  as  early  next  week  as  is  practical. 
The  price  to  be  paid  for  the  spare  parts  will  be  based  on  a  net  price 
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for  each  part  as  follows :  The  sum  of  the  components  making  up  the 
completed  truck  will  amount  in  value  to  approximately  the  price  of 
the  completed  vehicle. 

3.  These  trucks  with  spare  parts  are  to  be  boxed  by  you  in  the 
same  manner  as  you  have  regularly  boxed  this  type  of  trucks  for 
shipment  to  Australia,  you  to  submit  a  price  for  this  boxing  within 
the  next  few  days  based  on  cost  plus  10%. 

4.  It  is  understood  that  you  can  complete  this  delivery  within  fif- 
teen days.  .Shipping  directions  will  be  furnished  you  the  first  of 
next  week,  and  regular  form  of  contract  to  cover  above  will  follow. 
This  letter  is  given  you  in  order  to  expedite  delivery. 

By  authority  of  the  Acting  Quartermaster  General. 

F.  Glover, 
Col,  Q.  il/.  C.^  Chief  Motors  c&  Vehicles  Div. 

Shipping  instructions,  subsequently  furnished,  were  as  follows : 

"  To  be  consigned  to  Supt.  of  Army  Transport  Service,  San  Fran- 
cisco, Cal.,  for  Commanding  Officer  Czecho-olovak  force  in  Siberia. 
Cases  must  be  marked  Vladivostock." 

A  copy  of  the  said  letter  of  confirmation  was  referred  by  Col. 
Glover  to  the  section  of  the  Ordnance  Department  which  prepared 
contracts  and  a  contract  prepared  in  accordance  therewith,  which 
was  dated  October  10,  1918,  but  which  did  not  reach  the  claimant 
until  a  much  later  date. 

Without  waiting  for  the  formal  contract  the  claimant  completed 
the  125  motor  trucks  and  delivered  them  to  the  Government  at  its 
factory  in  Chicago.  The  Government  received  and  accepted  the  said 
trucks,  and  has  since  paid  therefor  the  price  per  truck  as  set  forth 
in  the  claimant's  bid  of  September  23. 

On  June  11,  1919,  the  War  Department,  through  the  Office  of  the 
Special  Representative  of  the  Secretary  of  War,  forwarded  an  in- 
voice, dated  May  28^  1919,  to  the  Czecho-Slovakia  National  Council, 
covering  the  auto  trucks. a^c}  spare  parts,  inspection  and  handling 
of  the  trucks  and  inland  transportation  to  the  port  of  embarkation, 
as  well  as  one  item  in  the  sum  of  $7,042.50  for  war  tax.  Payment 
of  this  invoice  was  made  by  the  Czecho-Slovakia  National  Council 
by  check  dated  September  27,  1919,  less  the  item  of  $7,042.50,  which 
item  the  Czecho-Slovakia  National  Council  refused  to  pay  on  the 
ground  that  it  is  not  chargeable. 

5.  When  the  claimant  received  the  formal  contract  papers,  dated 
October  10, 1918,  it  returned  them  to  the  Government  and  refused  to 
sign  the  said  contract,  alleging  as  the  reason  for  its  refusal  that  the 
said  contract  did  not  contain  a  provision  that  the  Government  would 
pay  the  sum  equal  to  the  amount  which  the  claimant  might  have  to 
pay  as  war  tax  on  the  sale  of  these  trucks.  The  claimant  contended 
then,  as  now,  that  it  was  its  understanding  that  the  price  per  article 
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was  the  net  price  to  it,  and  that  it  understood  the  Government  would 
add  to  that  price  the  amount  of  the  war  tax  which  the  claimant  had 
to  pay. 

It  does  not  appear  from  the  evidence  that  prior  to  October  5, 1918, 
the  claimant  had  any  contracts  with  the  Government  in  which  there 
was  a  provision  that  the  Government  would  add  to  the  contract  price 
the  amount  of  the  war  tax.  It  does  appear,  however,  that  on  Oc- 
tober 29,  1918,  the  claimant  entered  into  two  other  contracts  for  the 
sale  of  motor-truck  chasses  to  the  (xovemment,  whereby  the  Govern- 
ment did  undertake  to  pay  a  sum  equal  to  the  war  tax  in  addition  to 
the  contract  price  for  the  article  furnished.  The  claimant  asserts, 
and  there  is  no  evidence  to  the  contrary,  that  the  sales  of  motor 
trucks  in  the  two  contracts  of  October  29  were  based  upon  the  claim- 
ant's original  proposal  of  September  23.  But  there  is  no  showing 
one  way  or  the  other  whether  a  separate  request  was  made  as  a  basis 
for  inserting  in  those  contracts  the  provision  relative  to  war  tax. 

It  is  also  contended  that  the  claimant  understood  that  the  form- 
contract  as  used  by  the  Government  contained  a  provision  for  the 
payment  of  war  tax.  However,  the  Government  called  Capt.  C.  E. 
Boach,  Quartermaster  Corps,  under  whose  charge  contracts  in  the 
Motors  and  Vehicles  Section  were  drawn,  and  he  testified  that  the 
form-contracts  as  used  in  the  Motors  and  Vehicles  Section  were 
adopted  on  July  20  and  October  9,  1918,  respectively,  and  contained 
no  such  provision  for  the  payment  of  war  tax,  but  that  this  was  a 
separate  provision  which  was  inserted  only  if  the  memorandum 
from  which  the  contract  was  drawn  called  for  the  insertion  in  the 
contract  of  a  provision  for  the  payment  of  the  war  tax  by  the  Gov- 
ernment. 

6.  It  further  appears  that  on  January  3,  1919,  the  claimant,  being 
in  doubt  as  to  whether  or  not  the  war  excise  tax  should  be  paid  on 
the  125  trucks,  wrote  the  Commissioner  of  Internal  Revenue  asking 
for  a  ruling  thereon ;  and  on  January  9,  1919,  Deputy  Commissioner 
of  Internal  Revenue,  B.  C.  Keith,  advised  claimant  that  the  excise 
war  tax  on  this  sale  would  have  to  be  paid. 

Claimant  subsequently  paid  the  excise  war  tax  in  the  sum  of 
$7,042.60,  and  then,  believing  that  although  on  the  record  it  was  a 
domestic  sale  to  the  United  States  Government,  yet  it  was  in  fact 
a  sale  for  export  shipment,  the  claimant  filed  a  claim  with  the 
Commissioner  of  Internal  Revenue  for  refund  of  the  tax.  This  claim 
is  still  pending  with  the  Commissioner  of  Internal  Revenue. 

Subsequent  to  filing  this  claim  with  the  Commissioner  of  Internal 
Revenue  for  a  refund  of  the  tax,  and  fearing  that  his  ruling  would 
be  adverse,  the  claimant  filed  this  claim  with  the  Board  of  Contract 
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Adjustment,  hoping  thereby  to  obtain  a  favorable  decision  on  one 
or  the  other  of  its  claims. 

DECISION. 

1.  The  claimant  relies  upon  an  alleged  oral  agreement  with  Col. 
Glover,  to  the  effect  that  it  agreed  with  the  Government  to  sell 
125  motor  trucks  at  $1,878  each  f .  o.  b.  Akron,  and  that  the  Govern- 
ment would  pay  to  the  claimant,  in  addition  to  the  price  named,  a 
sum  equal  to  the  amount  of  the  war  tax  that  the  claimant  might 
be  required  to  pay. 

Both  Mr.  DufFey,  the  claimant's  representative,  and  Col.  Glover, 
with  whom  the  alleged  agreement  was*claimed  to  have  been  made; 
testified  at  the  hearing  that  no  mention  was  made  that  the  Govern 
ment  would  pay  an  amount  equal  to  the  war  tax,  and  nothing  was 
said  relative  to  the  price  agreed  upon  being  net  to  the  claimant. 
No  prior  course  of  dealings  between  the  claimant  and  the  Govern- 
ment is  shown,  in  which  the  Government  assumed  to  pay  an  amount 
equal  to  the  war  tax.  It  is  true  that  subsequent  to  October  5,  the  date 
on  which  the  agreement  on  which  this  claim  is  based  is  alleged  to 
have  been  made,  the  claimant  entered  into  two  contracts  with  the 
Government,  in  which  that  provision  was  inserted,  but  this  can  not 
be  evidence  of  an  understanding  existing  on  October  5,  1918. 

2.  We  are  of  the  opinion  that  the  evidence  presented  in  this 
case  wholly  fails  to  show  that  the  claimant  had  an  agreement  with 
the  representatives  of  the  Government  which  obligated  the  Govern- 
ment to  pay  an  amount  equal  to  the  war  tax  which  the  claimant 
might  be  compelled  to  pay  on  the  sale  of  125  motor  trucks  to  the 
Government.  While  it  may  have  been  the  intention  of  the  claimant 
to  contract  on  that  basis,  yet  its  failure  to  communicate  to  the  Gov- 
ernment contracting  officer  its  intention  or  in  any  wise  refer  to  the 
subject  is  due  to  its  own  negligence  and  oversight.  The  Government 
can  not  be  called  upon  to  assume  an  obligation  in  excess  of  a  contract 
which  it  made  or  to  extend  the  terms  thereof  so  as  to  reunburse  a 
contractor  who  failed  to  take  proper  precaution  in  its  own  behalf. 

3.  We  are,  therefore,  of  the  opinion  that  the  evidence  wholly  fails 
to  show  that  the  price  at  which  the  claimant  offered  on  October  5  to 
sell  125  motor  trucks  to  the  Government  was  to  be  net  to  the  claim- 
ant, or  that  it  was  agreed  that  the  Government  should  add  to  that 
price  an  nmount  equal  to  the  war  tax  which  the  claimant  might  be 
compelled  to  pay. 

4.  For  the  reasons  stated,  the  relief  prayed  for  is  therefore  denied. 
Col.  Delafield  and  Maj.  Taylor  concurring. 


April  1,  1920. 
Case  No.  1184. 

In  re  CLAIM  07  JAMES  S.  KLRK  A  CO. 

1.  KEaiTEST   BY   FOOD   ADMIHIBT&ATIOV   TO    COVSEKYE    GLYCEBINE.— 

Where  ai  a  result  of  conference  between  claimant  and  other  soap  mann- 
faotnreri  with  repreientatiTei  of  the  Food  Administration,  and  at  a 
result  of  a  communication  from  a  committee  appointed  by  such  manu- 
facturers stating  that  the  Oovemment  and  its  Allies  were  in  need  of 
glycerine  for  the  production  of  ammunition  and  that  the  Food  Adminis*- 
tration  had  recommended  a  maximum  production  of  glycerine  from  fats 
and  oils  used  in  the  manufacture  of  soap,  claimant  manufactured  and 
had  on  hand  at  the  time  of  the  armistice  a  large  quantity  of  glycerine, 
there  is  no  agreement  within  the  meaning  of  the  act  of  March  2,  1919. 
(Following  decision  in  case  of  Allen  B.  Wrisley  Co.  Vol.  1,  p.  723,  these 
Decisions.) 

2.  CLAIM  AHB  BECISIOH.— Claim  for  |109,896.88,  under  the  act  of  March  2, 

1919,  for  loss  on  glycerine.  Held,  no  agreement  within  the  meaning  of 
the  said  act. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  filed  in  accordance  with  Purchase,  Stor- 
age, and  Traffic  Supply  Circular  No.  17,  1919,  for  $109,986.88,  upon 
an  alleged  oral  agreement  with  a  duly  authorized  agent  of  the  Gov- 
ernment, to  purchase  the  entire  output  of  glycerine  produced  by 
claimant  during  a  specified  period  at  a  fixed  price  of  60  cents  per 
pound. 

2.  On  May  7,  1918,  the  United  States  Food  Administration  issued 
a  notice  to  the  soap  manufacturers  of  the  United  States  to  meet  a 
member  of  the  Food  Administration  and  others  on  May  23,  1918, 
for  a  conference  in  Washington,  D.  C.  The  claimant  and  a  number 
of  other  soap  manufacturers  sent  a  representative  to  said  meeting. 
At  this  meeting  the  manufacturers  present  chose  a  national  com- 
mittee known  as  the  War  Committee  of  the  Soap  and  Candle  In- 
dustries to  represent  the  soap  manufacturers  in  their  dealings  with 
the  United  States  Government  and  particularly  with  the  Food  Ad- 
ministration. 

3.  On  June  3,  1918,  the  Food  Administration  directed  a  com- 
munication to  this  committee,  stating  that  the  United  States  and  the 
other  allied  nations  required  glycerine  directly  and  indirectly  for 
the  production  of  ammunition.    The  committee  was  informed  that 
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the  Food  Administration  regarded  the  use  of  fats  and-  oil  in  the 
manufacture  of  soap  without  the  recovery  of  glycerine  therefrom 
to  the  greatest  practicable  extent,  to  be  a  wasteful  practice,  and 
reconmiended  that  the  committee  work  out  details  of  a  plan  whereby 
the  maximum  production  of  glycerine  could  be  brought  about  with 
the  least  disturbance  to  the  soap  industry.  The  committee  met  at 
various  times  and  passed  resolutions  fixing  and  stabilizing  the  price 
at  which  glycerine  should  be  sold. 

4.  The  claimant  faithfully  complied  with  all  the  terms  of  the 
resolutions  of  said  committee.  It  manufactured  and  accumulated 
materials  for  manufacturing  large  quantities  of  glycerine  which  it 
expected  to  sell  at  a  fixed  price  of  60  cents  per  pound.  After  the 
signing  of  the  Armistice  the  requirements  of  the  allied  governments 
for  glycerine  ceased.  The  market  price  fell  and  the  claimant  had 
left  on  hand  382,250  pounds  of  glycerine,  which  it  was  compelled  to 
sell  at  21 J  cents  per  poimd.  The  claimant  alleges  that  the  Government 
contracted  and  agreed  to  accept  and  pay  for  its  entire  output  of 
glycerine  at  50  cents  per  pound.  The  claim  is  for  the  difference 
between  21J  and  50  cents  per  pound. 

5.  The  record  shows  "  The  fixing  of  the  glycerine  price  was  accom- 
plished by  the  soap  manufacturers  themselves.  The  Food  Adminis- 
tration issued  no  orders  to  that  effect.  Their  action  went  no  further 
than  to  request  the  manufacturers  to  take  such  steps  as  were  taken. 
No  Government  officer  promised  that  the  United  States  would  take 
over  the  glycerine  at  60  cents  per  pound,  nor  at  any  price,  and  there 
are  no  facts  alleged  on  which  such  promises  can  be  implied,  nor  was 
there  any  guarantee,  express  or  implied,  that  the  claimant  should 
be  reimbursed  for  any  loss  that  it  might  suffer  through  the  fall  in 
price  of  glycerine." 

DECJISTON. 

1.  This  case  is  identical  in  point  of  fact  with  the  claim  of  the 
Allen  B.  Wrisley  Co.,  Chicago,  111.,  Case  No.  160-C-404,  which  this 
Board  decided  adversely  to  the  claimant.  The  ruling  of  the  Board 
in  that  case  was  appealed  to  the  Secretary  of  War,  who  sustained 
the  decision  of  this  Board.  Following  the  decision  in  the  case 
referred  to,  the  Board  finds  that  the  claimant  has  not  established  an 
agreement  between  it  and  the  United  States  Government,  nor  does 
the  evidence  show  any  basis  for  raising  an  agreement  by  implication. 
There  being  no  agreement,  express  or  implied,  the  claimant  is  not 
entitled  to  recover. 

DISPOSITION. 

1.  It  is  recommended  that  this  Board  issue  its  order  to  the  effect 
that  the  claim  is  denied.    No  hearing  is  necessary. 
Col.  Delafield  and  Mr.  Bowen  concurring. 


April  1,  1920. 
Case  No.  2663. 

In  re  CLAIM  07  THE  SNAKE  AHD  TBIEST  CO. 

1.  CONSTKirCTION  OF  CONTRACT. — Where  a  constmctioii  contract  on  a  cost- 

plQi  percentage  basis  proyides  that  salaries  of  contractor's  ezecntive 
officers  shall  not  be  included  as  items  of  oost,  and  the  Secretary  of  a 
subcontractor  under  claimant  during  the  progress  of  the  work  devoted 
his  entire  time  to  superintending  the  construction  and  is  paid  a  salary 
therefor,  and  receiTcs  no  salary  as  Secretary,  such  salary  so  paid  him 
is  a  proper  item  of  expense  to  be  considered  in  determining  overhead 
under  the  contract. 

2.  CLAIM  AND  DECISION. — Appeal  from  the  Claims  Board,  Construction  Di- 

vision, from  the  disallowance  by  that  Board  of  an  item  of  salary.  Held, 
such  item  properly  chargeable  under  the  formal  cost-plus  percentage 
contract. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  Claims  Board,  Construction  Division, 
taken  by  the  claimant  upon  the  disallowance  of  that  Board  of  an 
item  of  salary  chiimed  to  be  properly  chargeable  under  a  cost-plus 
contract. 

2.  By  formal  contract  of  the  Construction  Division,  under  date 
of  July  22d,  the  claimant  agreed  to  build  at  Philadelphia,  Pa.,  a 
quartermaster  terminal,  payment  to  be  upon  a  cost  basis  plus  a  fee 
to  be  computed  upon  a  schedule  of  cost  whicli  was  incorporated  in 
and  became  a  part  of  the  contract.  The  contract  provided  among 
other  things  "  no  salary  of  the  contractor's  executive  officers  *  ♦  * 
shall  be  included  in  the  cost  of  the  work."  By  subcontract  bearing 
date  September  16,  1918,  the  claimant  sublet  all  electrical  work  to 
the  E.'  S.  Down's  Co.,  wherein  the  subcontractor  obligated  himself 
in  connection  with  his  work  to  be  bound  by  all  the  terms  and  condi- 
tions of  tlie  prime  contract  of  July  22,  1918. 

3.  It  appears  that  one  Litzebauer  was  elected  secretary  of  the 
Downs  Co.  on  or  about  March  1,  1916,  but  his  position  as  such  was 
merely  nominal,  there  being  no  salary  attached  thereto,  and  he,  in 
fact,  seldom  if  ever  attended  a  meeting  of  the  directors  or  stock- 
holders.   From  the  time  that  the  subcontract  was  taken  by  the 
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Downs  Co.,  Mr.  Litzebauer  devoted  his  entire  attention  to  his  work 
as  general  superintendent  on  the  electrical  work  under  this  subcon- 
tract, for  which  he  was  paid  a  monthly  salary,  but  at  no  time  during 
the  performance  of  this  subcontract  did  he  receive  a  salary  as 
secretary. 

DECISION. 

1.  The  prohibition  in  the  prime  contract  against  including  salaries 
of  executives  in  the  cost  of  the  performance  of  such  contract  was  not 
that  an  executive  'should  not  perform  work  on  the  contract,  but 
that  if  he  did  his  salary  could  not  be  charged  as  a  cost.  Mr.  Litze- 
bauer, however,  received  no  salary  as  an  executive  and  consequently 
no  charge  as  an  executive's  salary  appears  in  the  subcontractor's 
costs  for  the  performance  of  the  subcontract.  The  item  here  pre- 
sented is  salary  for  a  man  as  general  superintendent,  not  as  an  execu- 
tive of  the  company.  The  necessity  for  the  services  of  a  general 
superintendent  is  quite  apparent,  and  had  not  the  position  been  filled 
by  Mr.  Litzebauer  it  would  have  been  filled  by  some  other  competent 
man.  Nor  does  it  appear  that  the  salary  paid  was  excessive  for  a 
man  performing  the  duties  of  a  general  superintendent. 

2.  The  salary  paid  to  Mr.  Litzebauer  as  a  general  superintendent, 
therefore,  becomes  a  proper  item  of  overhead  in  connection  with 
the  cost  of  performance  of  the  subcontract  and  for  which  item  the 
claimant  here  is  entitled  to  reimbursement. 

DISPOSITION. 

1.  The  file  together  with  a  copy  of  this  decision  will  be  returned 
to  the  Bureau  Board  for  settlement,  in  accordance  with  the  Supply 
Circulars  of  the  Purchase,  Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Henry  concurring.  ■ 


April  1,  1920. 
Case  No.  2434. 

In  re  CLAIM,  OF  J.  A  F.  GOLDSTOXE  A  CO. 

1.  SmiPEXSION  OF  CONTRACT— KESinCPTION.— Where  a  contract  for  the 

manufacture  of  articles  ii  impended  by  the  (Government  and  there- 
after the  contractor  ii  directed  to  reinme  prodnction,  the  manufacturer 
is  entitled  to  an  allowance  for  overhead  expense  duringr  the  period  of 
such  suspension. 

2.  LOSS  DTTE  TO  DELAY  OF  THE  GOYEKHXENT  IN  FUENI8HING  MATE- 

EIALS. — Where  an  informal  contract  for  the  manufacture  of  articles 
from  materials  to  be  furnished  by  the  Government  is  suspended  by  the 
Government,  the  contractor  is  not,  under  the  facts  in  this  case,  entitled 
to  an  allowance  for  additional  expense  due  to  the  delay  of  the  Govern- 
ment in  furnishinsr  materials. 
S.  LOSS  IN  EESTTIONG  COKKEECIAL  BUSINESS. — Where  a  manufacturer  has 
several  contracts  with  the  Government  for  the  manufacture  of  articles, 
some  of  which  have  been  completed,  and  one  of  which  is  suspended  by 
the  Government,  claimant  is  entitled  to  an  allowance  because  unable 
speedily  to  resume  commercial  business  after  the  suspension  of  the 
contract. 

4.  XATEEIALS. — Where  the  contractor  purchases  thread  for  Use  in  executing 

a  Government  contract,  which  is  suspended  by  the  Government,  claimant 
is  entitled  to  an  allowance  for  any  loss  it  may  have  sustained  on  such 
thread  which  has  not  been  used  at  the  time  the  contract  is  suspended. 

5.  SPECIAL  FACILITIES. — Where  claimant  purchases  special  machinery  for 

the  purpose  of  executing  Government  contracts,  only  such  portion  of 
the  expense  therof  may  be  allowed  as  was  incurred  for  the  purpose  of 
executing  the  contract  under  which  the  claim  is  filed. 

6.  ADDITIONAL   EXPENSE    CATTSED   BY   THE    GOVEENMENT.— Where    the 

Government  furnishes  materials  in  unusual  widths  for  the  use  of  a 
manufacturer  in  executing  a  Government  contract,  and  on  account 
thereof  the  contractor  incurs  additional  expense,  not  contemplated  by 
the  parties  at  the  time  the  contract  was  signed,  the  contractor  is  en- 
titled to  an  allowance  for  such  additional  expense. 

7.  CLAIM  AND  DECISION.— Claim  for  |6,472.20  under  the  act  of  March  2,  1919, 

for  loss  sustained  by  claimant  on  account  of  the  suspension  of  an  in- 
formal contract  for  the  manufacture  of  bed  sacks.  Held,  claimant  en- 
titled to  an  allowance  for  certain  items. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $6,472.20,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  proxy  signed  contract  under  the  following  circum- 
stances. 

2.  Claimant  is  a  partnership  doing  business  in  the  city  of  New 
York,  N.  Y.,  and  it  entered  into  a  contract  with  the  United  States, 
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special  reasons  why  that  kind  of  a  contract  was  the  only  one  prac- 
ticable under  the  circumstances.  He  was  shown  the  form  of  con- 
tract that  had  been  negotiated  with  the  other  gas  companies  and  the 
understanding  was  that  the  Seattle  Company  contract  would  be  on 
the  same  form. 

"  *  *  *  In  so  far  as  there  was  an  agreement  it  was  set 
forth  in  the  standard  printed  form  of  contract  for  operating  gas 
stripping  plants." 

,  DECISION. 

1.  Two  questions  are  presented  for  determination,  (1)  whether  this 
Board  has  jurisdiction,  (2)  whether  the  Government  is  obligated  to 
remove  the  facilities  placed  upon  claimant's  land. 

2.  On  March  18,  1919,  the  War  Department  Claims  Board  passed 
a  resolution  which  reads  in  part  as  follows : 

"  Resolved^  That  with  regard  to  Supply  Circular  No.  17,  1919,  all 
class  B  claims  arising  '  from  agreements  covering  the  acquisition  of 
lands  or  the  use  thereof  or  for  damages  resulting  from  notice  by  the 
Government  of  its  intention  to  acquire  or  use  such  lands'  shall  be 
submitted  to  the  War  Department  Board  of  Appraisers  for  investi- 
gation and  recommendation." 

3.  On  November  6,  1919,  the  Board  of  Contract  Adjustment  re- 
fused to  take  jurisdiction  of  this  claim  upon  the  grounds  that  under 
the  above  resolution  it  should  properly  come  before  the  Board  of 
Appraisers. 

4.  The  question  was  brought  to  the  attention  of  the  War  Depart- 
ment Claims  Board,  which  Board  on  January  16,  1920,  returned  the 
daim  to  the  Board  of  Contract  Adjustment  with  a  memorandum 
which  reads  in  part  as  follows : 

■ 

"  This  claim  is  therefore  returned  for  a  revision  of  your  findings 
and  preparation  of  Form  C,  this  to  be  followed  either  by  an  award 
or  forwarding  the  claim  to  the  bureau  involved  for  th^  latter  pur- 
pose." 

5.  Whether  or  not  the  Board  of  Contract  Adjustment  had  juris- 
diction under  the  War  Department  Claims  Board's  resolution  of 
March  18,  1919,  is  now  immaterial,  for  the  reason  that  the  War  De- 
partment Claims  Board  has  the  power  to  confer  the  jurisdiction  of 
the  Board  of  Appraisers  upon  the  Board  of  Contract  Adjustment  if 
it  chooses  to  do  so.  It  follows  that  the  War  Department  Claims 
Board's  memorandum  of  January  16,  1920,  is  ample  authority  for 
the  Board's  taking  jurisdiction  over  this  claim. 

6.  For  the  reasons  above  set  out,  and  from  the  evidence  submitted, 
this  Board  now  holds  that  the  excavations,  foimdations,  and  other 
facilities  were  placed  on  claimant's  land  under  circumstances  which 
give  rise  to  an  implied  contract  under  which  the  United  States  Gov- 
ernment is  obligated  to  return  the  land  to  its  original  condition. 
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DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Ordnance  Department,  for  appropriate 
action. 

2.  Attention  is  invited  to  the  fact  that  the  claimant  is  willing  to 
accept  $i,500  in  complete  settlement  of  this  claim.  This  Board  ex- 
presses no  opinion  as  to  whether  or  not  said  sum  is  an  appropriate 
sum. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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extended  to  embrace  estimated  damages  such  as  are  the  inevitable 
concomitants  of  the  performance  of  the  enormous  undertakings  of 
the  Government.  The  conduct  of  the  claimant  while  performing  the 
contract  shows  that  it  appreciated  the  difficulties  of  the  situation.  It 
was  not  until  some  time  after  the  manufacture  of  bed  sacks  waa 
suspended  that  the  claimant  determined  to  present  a  claim  for  dam^ 
ages.    No  payment  should  be  made  to  claimant  under  item  No.  2. 

4.  Item  No.  3  is  for  losses  alleged  to  have  been  sustained  by  the 
claimant  in  not  being  able  speedily  to  resume  its  commercial  busi< 
ness  after  performance  of  its  contract  was  suspended.  The  loss  suf- 
fered by  the  claimant  by  reason  of  having  a  part  of  its  plant  idle 
for  some  time  before  it  could  resume  conunercial  business  has  often 
been  allowed  as  an  element  of  loss  to  the  claimant.  The  situation 
at  the  claimant's  shop  should  be  examined.  It  may  be  found  that 
the  claunant  is  entitled  to  payment  for  a  small  amount  in  reimburse- 
ment  for  its  losses  in  not  being  able  immediately  to  resume  its  ordi- 
nary business. 

5.  Item  No.  5  is  for  reimbursements  for  special  facilities  alleged 
to  have  been  purchased  by  claimant  for  the  manufacture  of  bed 
sacks.  The  evidence  shows  that  the  special  facilities  were  not  pur- 
chased by  the  claimant  for  this  contract,  except  the  one  machine  for 
which  an  allowance  of  $37  was  allowed  by  the  Claims  Board,  Direc- 
tor of  Purchase,  but  that  the  machinery  was  purchased  for  the  prior 
contract,  No.  1583  N.  M.  C,  dated  April  2,  1918,  and  therefore  no 
additional  relief  can  be  allowed  on  this  item  of  the  claim. 

6.  Item  No.  6  is  for  expenditures  made  in  cutting  and  sewing  un^ 
usual  widths  of  cotton  drilling.  As  the  Government  did  not  receive 
a  sufficient  amount  of  cotton  drilling  of  the  proper  width  to  supply 
the  claimant  so  that  it  could  manufacture  and  make  deliveries  as 
called  for  by  the  contract,  it  delivered  to  the  contractor  a  certain 
amount  of  unusual  width  cotton  drilling  which  necessitated  extra 
cutting  and  sewing.  The  Zone  Supply  Officer  at  New  York  decided 
this  a  proper  claim,  but  took  the  position  that  they  had  no  authority 
to  pay  the  claimant,  and  in  a  letter  dated  January  10,  1920,  from 
Lieut.  Col.  C.  J.  Aspund  advised  claimant  to  include  this  item  in  its 
claim.  The  evidence  submitted  shows  that  the  claimant  did  perform 
extra  work  on  account  of  being  furnished  unusual  width  drilling, 
and  therefore  relief  is  allowed  on  this  item. 

7.  The  quantum  of  relief  to  which  the  claimant  is  entitled  on  item 
No.  6  remains  to  be  determined  on  a  basis  of  fair  compensation  for 
extra  work  done 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Tanner  concurring. 


Afbil  1, 1920. 
Cases  Nos.  2268^  2269^  and  2270. 

In  re  CLAIX  OF  EABL  BBOS. 

1.  Jir&ISDICTIOV— ^XrSPEHSIOV  OF  FOKMAL  COVT&ACT.— Where  it  was 
the  intention  of  GoYernment  olILcers  not  to  breach  a  formal  contract, 
hut  to  protect  the  Interest  of  the  Goyemment  by  stopping  shipments, 
their  action  will  be  considered  as  a  suspension,  not  a  cancellation* 
Hence  the  jurisdiction  of  the  Secretary  of  War  to  terminate  the  contract 
by  agreement  Is  unimpaired. 

8.  CLAIM  AND  DECI8I0V. — These  claims,  aggregating  |7,786.06,  under  Gen- 
eral Orders  108,  are  based  upon  three  validly  executed  contracts  for 
potatoes.    Held,  claimant  is  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  are  presented  in  accordance  with  General  Orders, 
No.  103,  War  Department,  1918,  and  are  for  a  total  of  $7,736.06  un- 
der the  following  circumstances : 

2.  The  purchase  orders  were  issued  to  Earl  Bros.,  the  claim- 
ant, by  the  Purchasing  and  Contracting  Officer,  General  Supply 
Depot,  United  States  Army,  Zone  7,  Chicago,  111.  Said  purchase 
orders  were  on  Quartermaster  Corps  Form  108-B,  authorized  Octo- 
ber 9,  1918,  and  all  being  for  delivery  within  60  days;  were  formal 
contracts  under  section  6863-B.  The  details  of  said  orders  are  as 
follows : 

3.  Order  No.  15654-G,  dated  May  22,  1919,  calls  for  approxi- 
mately 400,000  pounds  potatoes,  Irish,  fresh,  at  $0.02773  per  pound,  a 
total  of  approximately  $10,920,  for  delivery  f.  o.  b.  Camp  Sher- 
man, Ohio,  as  called  for  during  May  and  June  by  camp  supply 
officer.  Camp  Sherman.  Deliveries  on  this  order  were  suspended  by 
the  (jovemment  on  June  19,  1919,  at  which  date  claimant  testified 
207,126  pounds  had  been  delivered.  (There  is  in  the  record  a  state- 
ment from  Lieut.  Col.  George  F.  Unmecht,  Quartermaster  Corps, 
zone  executive  officer,  that  328,461  pounds  were  delivered  on  this 
order.  This  conflict  is  probably  an  error  in  taking  off  the  figures 
and  can  be  definitely  ascertained  when  the  audit  is  made.) 
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Claim  No.  2268  is  filed  for  loss  under  this  purchase  order  on 
192,874  pounds  of  potatoes  alleged  to  have  been  undelivered  by  rea- 
son of  the  suspension,  a  total  of  $1,882. 

•4.  Order  No.  15662-G,  dated  May  23,  1919,  calls  for  approxi- 
mately 400,000  pounds  of  potatoes,  Irish,  fresh,  at  $0.0267  per  pound, 
a  total  of  approximately  $10,680,  for  delivery  f.  o.  b.  Camp  Taylor, 
Ky.,  as  called  for  during  Jime  by  camp  siipph^  officer.  Camp  Taylor, 
Ky.  No  deliveries  were  made  on  this  order,  the  Government  notify- 
ing claimant  on  May  24,  1919,  that  no  potatoes  would  be  required. 

Claim  2269  is  filed  for  loss  under  this  Purchase  Order  on  4(X),0()t> 
povmds  of  potatoes  undelivered  by  reason  of  the  suspension,  a  total 
of  $2,371.67. 

5.  Order  No.  15659-G,  dated  May  22,  1919,  calls  for  approxi- 
mately 500,000  pounds  potatoes,  Irish,  fresh,  at  $0.0237  per  pound^ 
a  total  of  approximately  $11,850,  for  delivery  f.  o.  b.  Camp  Grant, 
111.,  as  called  for  during  June  by  camp  supply  officer.  Camp  Grant. 
On  this  order  78,150  pounds  were  delivered  and  on  June  2  claimant 
was  advised  that  no  more  potatoes  would  be  needed  on  this  order. 

Claim  2270  is  filed  for  loss  under  this  purchase  order  on  421,850 
pounds  potatoes  undelivered  by  reason  of  this  suspension,  a  total 
of  $3,482.39. 

6.  Tlie  evidence  shows  that  the  claimant  had  purchased  the  entire 
quantity  of  potatoes  called  for  by  the  above  orders  and  stood  ready 
to  make  deliveries  as  required,  but  after  receipt  of  advice  that  the 
Government  would  not  take  the  undelivered  portion,  sold  such  un- 
delivered potatoes  on  the  market  and  filed  the  above  claims  based 
on  the  difference  between  the  price  called  for  in  the  purchase  orders 
and  the  price  actually  received  by  claimant  from  the  sale  on  the 
market. 

7.  At  the  hearing  before  the  committee  of  this  Board,  claimant 
was  requested  to  submit  a  sworn  statement  showing  the  amounts 
actually  paid  by  claimant  for  the  potatoes  undelivered  and  the 
amounts  actually  received  by  claimant  when  sold  on  the  market  and 
said  statement  has  been  submitted  by  claimant  under  oath,  from 
which  statement  it  would  appear  that  claimant  sustained  an  actual 
loss  on 

(.'ontract  No.  2268 .$1,336.7!;' 

(Contract  Xo.  2269 1,292.28 

Contract   No.   2270 J 1,443.37 

Total 4,072.37 

DECISION. 

1.  While  no  formal  suspension  notice  was  sent  to  claimant,  yet  it 
is  clear  that  there  was  no  intention  on  the  part  of  the  Government 
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to  breach  the  contracts,  but  simply  a  desire  on  the  part  of  the  officers 
of  the  Government  to  protect  the  interest  of  the  Government  by 
stopping  the  shipment  of  potatoes  which  were  no  longer  required. 
The  effect  of  their  action  was  simply  a  suspension,  not  a  breach,  and 
was  so  considered  by  the  contractor  who  preceeded  to  negotiate  for 
a  settlement  and  filed  claim. 

2.  The  contracts  being  thus  suspended  and  not  breached,  the  time 
for  performance  was  extended  and  the  jurisdiction  of  the  Secretarj^ 
of  War  to  terminate  by  agi'eement  is  unimpaired  and  this  involves 
power  in  the  Secretary  of  War  to  cover  in  such  agreement  of  settle- 
ment a  complete  adjustment  of  all  claims,  including  unliquidated 
damages,  which  may  have  arisen  by  reason  of  the  termination  of 
the  contracts. 

3.  As  the  evidence  shows  that  the  entire  quantity  of  potatoes  had 
been  purchased  by  the  claimant  prior  to  the  receipt  of  notice  from 
the  Goverment  that  the  potatoes  would  not  be  required,  and  as  the 
evidence  further  shows  that  an  actual  loss  was  incurred  by  the  claim- 
ant, the  Board  is  of  the  opinion  that  claimant  is  entitled  to  reim- 
bursement for  the  actual  loss  sustained. 

4.  It  is,  thereofore,  the  opinion  of  this  Board  that  the  claimant  be 
paid  the  difference  between  the  price  actually  paid  by  the  claimant 
for  the  potatoes  undelivered,  and  the  price  at  which  said  potatoes 
were  sold  on  the  market. 

DISPOSITION. 

1.  That  the  above  claims  be  transmitted  to  the  Claims  Board, 
Director  of  Purchase,  for  action  thereon  in  accordance  with  above 
decision: 

■ 

Col.  Delafield  and  Mr.  Averill  concurring. 
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April  2,  1920. 
Case  No.  1620. 

In  IT  CLAIM  OF  STEEL  SALES  COBFOBATION. 

• 

1.  BEIHBTT&SEMENT    TO   STTBCONTB  AG  TOR.— Where   the   claimant  made   a 

yalld  oral  agreement  with  an  agent  of  the  Secretary  of  War  and  with 
his  approval  sublet  a  portion  of  the  work  to  a  subcontractor,  who  in- 
curred expenses  for  special  facilities,  claimant  is  entitled  to  recoyer  the 
expense  thus  incurred  by  the  subcontractor. 

2.  PAYMENT. — Where  the  prime  contractor  does  not  present  cTidence  that 

it  has  paid  the  subcontractor,  or  that  the  subcontractor  will  look  to  the 
prime  contractor  alone  for  payment,  the  claim  must  be  settled  in  ac- 
cordance with  section  4  of  the  act  of  March  2,  1919. 

3.  CLAIM  AND  DECISION. — Class  B  claim  under  the  act  of  March  2,  1919,  for 

$2,563.83  special  facilities  provided  by  subcontractor.  Held,  claimant 
entitled  to  recoyer. 

Lieut.  Col.  Junkin  writing  the  opinion  of  tlie  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  filed  in  accordance  with  Purchase,  Stor- 
age and  Traffic  Division  Supply  Circular,  No.  17, 1919,  for  $2,663.83, 
upon  an  alleged  oral  agreement  for  the  manufacture  of  1,748,000 
feet  of  ^-inch  copper-clad  cable  at  $13.60  per  100  feet.  The  claim 
is  for  expenditures  for  special  facilities,  overhead  and  labor  incurred 
by  a  subcontractor,  the  Page  Steel  and  Wire  Co. 

2.  On  or  about  August  24,  1918,  the  claimant  entered  into  an  oral 
agreement  with  Capt.  A.  F.  Cochran,  Quartermaster  Corps,  a  duly 
authorized  contracting  officer,  for  the  manufacture  of  1,748,000  feet 
of  -jV-iiich,  6  by  19  hemp  center  copper  clad  steel  cable,  individual 
wires  to  be  0.026  inch  diameter,  at  $13.60  per  100  feet. 

3.  The  claimant  in  accepting  the  order  told  Capt.  Cochran  that  it 
would  be  necessary  to  sublet  to  the  Page  Steel. and  Wire  Co.  the  con- 
tract for  drawing  the  0.026  wire,  and  that  in  order  to  make  the  wire 
the  said  Page  Steel  and  Wire  Co.  would  have  to  install  additional 
machinery.  Capt.  Cochran  agreed  to  this,  and  told  the  claimant  to 
go  ahead  with  the  order.  The  claimant  thereupon  entered  into  a 
contract  with  the  Page  Steel  and  Wire  Co.,  and  it  in  turn  incurred 
the  expenditures  sought  to  be  recovered  in  this  claim. 
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4.  A  formal  written  contract  was  in  course  of  preparation,  but  by 
reason  of  the  intervening  of  the  signing  of  the  armistice  was  never 
signed. 

6.  About  November  16, 1918,  the  Government  instructed  the  claim- 
ant to  suspend  operations  imder  the  contract,  and  the  claimant  in 
turn  notified  the  Page  Steel  and  Wire  Co.  in  the  same  effect. 

6.  The  claimant  incurred  no  expenditures  under  the  agreement  for 
which  it  makes  claim,  but  seeks  only  to  recover  expenditures  in- 
curred by  the  subcontractor,  the  Page  Steel  and  Wire  Co.  The 
claimant  has  not  paid  the  subcontractor,  the  Page  Steel  and  Wire 
Co.,  and  has  not  presented  satisfactory  evident  of  the  consent  of  the 
Page  Steel  and  Wire  Co.  to  look  only  to  it  for  its  compensation. 

DECISION. 

1.  The  opinion  of  the  Board  is  that  the  claimant  entered  into  a 
binding  oral  agreement  within  the  purview  of  the  Dent  Act  with  a 
duly  authorized  agent  of  the  Secretary  of  War  and  that  with  the 
knowledge  and  approval  of  said  agent  a  portion  of  said  contract  was 
sublet  to  the  Page  Steel  and  Wire  Co.,  which  may  have  rights  to 
recover  damages  on  a  legal  claim  against  the  claimant. 

2.  The  claimant,  however,  has  not  yet  paid  the  subcontractor,  the 
Page  Steel  and  Wire  Co.,  and  has  hitherto  failed  to  present  satisfac- 
tory evidence  of  the  consent  of  said  subcontractor  to  look  for  its 
compensation  to  said  prime  contractor  only. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  (<?),  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Diyision. 

Col.  Delafield  and  Mr.  Bowen  concurring. 


April  2,  1920. 
Case  No.  1206. 

In  re  CLAIM  OF  CHAS.  H.  MTTBRAY. 

1.  EVIDENCE   OF   CLAIHANT'S  ABILITY  TO  PEBFORH-— TERMINATION.— 

Where  claimant  has  an  Informal  agreement  with  the  Ooyernment  for 
the  sale  of  platinum  to  it,  which  platinum  claimant  is  understood 
to  have  an  option  for  in  Siberia,  there  is  no  obligation  on  the  GoYem- 
ment  to  reimburse  claimant  on  account  of  the  expense  incurred  by  him 
in  the  transaction  because  of  the  Government's  failure  to  designate  an 
agent  in  Siberia  to  receive  the  platinum  as  it  had  agreed  to  do,  or  be- 
cause of  the  Government's  notification  to  cease  platinum  activities, 
where  there  is  no  substantial  evidence  that  claimant  was  in  a  posi- 
tion to  deliver  the  platinum  which  he  had  contracted  to  sell. 

2.  CLAIM  AND  DECISION.— Claim  for  $46,000  under  the  act  of  March  2,  1919, 

for  expenses  in  connection  with  contract  of  sale  for  platinum.  Held, 
claimant  not  entitled  to  recover. 


Mr  Hunt  writing  the  opinion  of  the  Board. 


ORIGIN  AND  NATURE  OF  CLAIM. 

1.  This  is  a  statement  of  claim  class  B  and  is  based  upon  an  offer 
made  by  the  Secretary  of  War  to  buy  platinum,  communicated  by 
him  to  the  Secretary  of  Commerce  and  by  the  subordinates  of  the 
Secretary  of  Commerce  to  the  claimant.  The  Secretary  of  War 
agreed  in  this  offer  to  name  a  representative  to  receive  the  said 
platinum  at  Vladivostok,  Siberia,  but  omitted  to  do  so.  The  claim- 
ant alleges  that  he  offered  to  deliver  platinum  pursuant  to  the  offer 
of  the  Secretary  of  War  in  Vladivostok  but  that  by  reason  of  failure 
of  said  Secretary  to  appoint  a  person  to  receive  itr  he  was  unable 
to  make  delivery,  wherefore  he  asks  to  be  reimbursed  for  certain 
commitments,  traveling  and  other  expenses. 

FINDINGS  OF  FACT. 

1.  The  claimant  is  and  was  at  the  time  hereinafter  set  forth  an  em- 
ployee of  Pathe  Freres,  motion  picture  producers,  as  advertising  or 
publicity  agent.  In  1908  he  had  visited  Petrograd  and  Moscow, 
Bussia,  but  in  1918  lived  in  New  York  City.  There  he  came  to  know 
certain  Eussians,  who  asserted  that  they  were  in  a  position  to  deliver 
36,000  ounces  of  platinum  at  $95  an  ounce. 
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2.  He  communicated  this  information  to  Mr.  Burwell  S.  Cutler, 
director  of  the  Bureau  of  Foreign  and  Domestic  Commerce  of  the 
Department  of  Commerce.  As  the  United  States  was  at  that  time 
in  great  need  of  platinum  for  munitions  the  Secretary  of  War  at 
the  suggestion  of  Mr.  Cutler  made  an  offer  for  the  purchase  of 
platinum,  as  follows: 

P.  S.  &  T.  Div.  (P,  &  S.),  War  Department. 

Washington^  August  20^  1918, 
The  Honorable  The  Secretary  of  Commerce. 

Sir:  You  are  hereby  authorized  to  purchase  for  and  on  behalf 
of  thie  United  States  of  America  for  use  of  the  War  Department, 
platinum  in  the  amount  and  on  the  terms  specified  below  without 
further  conditions  than  are  herein  contained. 

The  amount  shall  not  be  more  than  thirtv-six  thousand  (36,000) 
Troy  ounces  nor  less  than  one  thousand  (1,000)  Troy  ounces  of 
pure  platinum. 

The  price  shall  be  ninety-five  ($95.00)  dollars  per  Troy  ounce 
pure  platinum.  Delivery  shall  be  made  to  the  War  Department 
through  its  duly  authorized  agents  at  Vladivostok  in  Russian  Siberia. 
Keceipt  shall  be  given  you  tnrough  your  authorized  agent  for  the 
exact  weight  of  the  metal  (in  any  form)  but  without  reference  to 
any  analysis  or  acknowledgment  of  the  contents. 

Delivery  of  the  entire  amount  of  platinum  contracted  for  shall 
be  made  to  the  duly  authorized  agent  or  agents  of  the  War  De- 
partment at  Vladivostok  within  six  months  trom  time  to  time  until 
the  entire  amount  of  platinum  contracted  for  is  in  hand,  or  until 
you  shall  notify  the  War  Department  or  its  duly  authorized  agent 
or  agents  at  Vladivostok  that  further  supplies  are  not  available. 

Assay  of  metal  shall  be  made  by  the  Treasury  Department  at  the 
United  States  Assay  office,  New  York  City;  when  a  report  of 
contents  has  been  made  by  the  Treasury  Department,  the  War  De- 
partment shall  immediately  pay  you  ft)r  the  platinum  content  as 
determined  by  such  report.  It  is  understood  that  any  refining  neces- 
sary will  be  done  by  or  for  and  at  the  expense,  if  any,  of  tne  War 
Department.  The  Dy-products  other  than  pure  platinum,  are  to 
revert  through  you  to  the  party  or  parties,  from  whom  you  may 
have  purchased  the  platinum,  except  that  the  War  Department 
reserves  the  privilege  of  purchasing  any  or  all  of  such  determined 
by-products  at  prevailing  prices. 

It  is  proposed  that  Mr.  Charles  L.  Preston,  of  your  Department, 
now  detailed  to  the  War  Department  with  temporary  station  at 
Vladivostok,  shall  act  as  your  agent  for  the  delivery  of  platinum 
to  the  War  Department  at  that  port.  I  propose  to  secure  the  ap- 
pointment of  the  Consul  or  the  Commanding  Naval  Officer  of  the 
United  States  of  America  at  Vladivostok  or  some  officer  designated 
by  the  Commanding  General  of  the  American  Expeditionary  Forces 
to  Eussia  or  preferably,  all  of  these  officials,  to  act  as  the  accredited 
agent  or  agents  of  the  War  Department  for  receiving  the  platinum 
(by  weight  alone)  as  above  provided. 
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In  the  event  of  the  loss  at  sea  of  the  metal  receipted  for  as  above 
by  the  dulv  authorized  agent  or  agents  of  the  War  Department  at 
Vladivostok,  the  War  Department  guarantees  to  pay  sixty-five  ($65) 
dollars  per  Troy  ounce  for  each  and  every  ounce  so  receipted  for 
pursuant  to  the  terms  of  this  agreement;  unless  it  should  be  found 
feasible  and  desirable  to  make  pajrment  for  shipment  either  through 
assay  made  at  Vladivostok  by  a  duly  authorized  and  competent  as- 
sayist  or  by  other  means. 

In  order  that  no  uncertainty  may  exist  regarding  the  rightful 
ownership  and  responsibility  for  the  metal  immediately  following 
the  execution  of  the  receipt  therefor  by  the  duly  authorized  agent  or 
agents  of  the  War  Department  at  Vladivostok,  the  War  Department 
hereby  acknowledges  the  responsibility  for  the  delivery  of  platinum 
from  Vladivostok  to  the  New  York  Assay  Office  of  the  Treasury 
Department  at  the  United  States  of  America. 
Very  respectfully, 

Ne^nton  D.  Baker, 

Secretary  of  War, 

3.  This  offer  was  communicated  to  the  claimant  as  appears  by  the 

following  telegram : 

August  23, 1918. 
Charles  Murray, 

29  West  38th  St,  New  York  City,  N.  Y. 

Received  signed  agreement  from  the  War  Department  so  that  j'ou 
can  proceed  accepting  this  telegram  as  substitute  for  formal  agree- 
ment between  us. 

Cutler. 

4.  The  claimant  then  proceeded  to  Vladivostok,  having  procured 
passports  with  the  assistance  of  the  Department  of  Commerce.  The 
Intelligence  officer  at  Vladivostok  escorted  Murray  directly  from  the 
ship  on  its  arrival  at  that  port  to  the  office  of  the  consul,  Mr.  Cald- 
well, as  Murray  was  without  credentials  with  the  exception  of  his 
passports.  The»claimant  stated  his  mission  to  Mr.  Caldwell,  but  the 
consul  stated  that  he  was  without  instructions.  At  the  claimant's 
request  the  consul  then  sent  a  cablegram,  signed  "  Murray,"  to  Mr. 
Cutler  as  follows : 

Cutler, 

Co7fimerce  Department,  Washington. 

Eighth  Caldwell  has  not  received  my  credentials  or  information 
regarding  my  trip  here  can  not  understand  this  at  all  please  cable 
him  fully  at  once  telephone  same  message  to  Magner. 

This  cablegram  appears  to  have  been  sent  on  or  about  November 
8,  1918.  At  the  request  of  Mr.  Cutler  the  following  reply  was  sent 
November  18,  1918 : 

"  War  Department  has  agreed  to  purchase  large  amount  of  plati- 
num which  Charles  Murray  expects  to  obtain. 

"  Cutler." 
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6.  Mr.  Murray  had,  however,  returned  to  Yokohama,  Japan. 
About  November  21,  1918,  Mr.  Cutler  caused  to  be  sent  a  cablegram 
to  Murray,  care  Caldwell,  Vladivostock,  as  follows : "  Cease  Platinum 
activities." 

6.  About  November  20, 1918,  Mr.  Cutler  caused  to  be  sent  a  cable- 
gram to  Mr.  Caldwell,  at  Vladivostok,  as  follows : 

"  War  Department  advises  recent  developments  make  it  desirable 
to  ascertain  what  arrangements  could  be  made  for  the  termination  of 
agreement  with  Charles  Murray,  if  desired,  on  short  notice.  Please 
confer  with  Murray'  and  advise." 

This  latter  cablegram  was  received  by  Mr.  Murray  in  Yokohama. 

7.  The  account  of  Mr.  Caldwell,  as  set  forth  in  his  letter  to  this 
Board  and  that  of  the  claimant  respecting  his  interview  with  Mr. 
Caldwell  in  Vladivostok  contain  wide  discrepancies.  The  claimant 
testified  that  he  was  then  and  there  ready  to  deliver  the  platinum  and 
so  stated  to  the  consul.  (Record  p.  82.)  A  portion  of  the  said  letter 
of  the  consul  follows : 

"  Mr.  Murray  was  so  upset  by  the  suspicion  which  he  had  aroused 
that  he  returned  from  Vladivostok  to  Yokohama  within  a  very  few 
days  after  his  arrival  in  Vladivostok ;  and,  so  far  as  I  am  aware,  he 
made  no  purchase  of  platinum  or  contracts  therefor  in  Vladivostok ; 
neither  did  he  offer  to  me  any  platinum  already  purchased,  so  far  as 
I  can  recollect.  However,  I  believe  he  did  inform  me  he  had  already 
entered  into  an  agreement,  either  in  the  United  States  or  Japan,  for 
the  purchase  of  certain  platinum,  which  he  expected  to  receive  some- 
where in  Siberia.  I  think  he  was  accompanied  by  a  man  who  was 
in  possession  of  information  as  to  the  location  of  this  platinum,  and 
thru  whom  Mr.  Murray  was  working." 

8.  The  statements  of  the  claimant  to  the  effect  that  he  then  and 
there  was  in  a  position  to  deliver  platinum  and  made  a  tender  of 
delivery  of  the  platinum  to  Mr.  Caldwell  are  not  found  to  be  sus- 
tained by  the  surrounding  circumstances. 

9.  The  claimant  has  been  at  all  times  and  is  now  unwilling  to 
state  the  names  of  the  persons  from  whom  he  expected  to  receive  the 
platinum  or  to  state  whence,  how,  or  where  it  was  to  be  made  avail- 
able for  delivery.  This  testimony  is  so  lacking  in  particularity  and 
contains  so  many  discrepancies  and  improbabilities  as  to  make  it  in- 
sufficient to  support  a  finding  that  he  was  in  a  position  to  deliver 
platinum  at  any  time. 

10.  It  is  deemed  unnecessary  to  comment  upon  the  extreme  vague- 
ness of  the  claimant's  testimony  with  reference  to  his  conduct  in 
Yokohama  and  Vladivostok.  A  comparison  between  his  sworn  state- 
ment attached  to  his  statement  of  claim  with  reference  to  commit- 
ments and  his  testimony  concerning  the  same  commitments  as  given 
at  the  hearing  discloses  a  wide  discrepancy.     Among  the  items  set 
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out  in  the  statement  of  claim  for  which  the  claimant  asks  reimburse- 
ment is  the  following : 

"  November  29.  Third  payment  upon  platinum  option  for  an  ex- 
tension thereof,  $30,000.  (This  payment  made  in  Russian  currency, 
the  exchange  for  which  was  secured  from  Japanese  currency  by 
Mr.  Chas.  Houghton,  whose  testimony  or  affidavit  can  be  produced.)  ' 

The  claimant  testified  (Eecord  pp.  153,  154,  155)  that  he  did  not 
make  a  payment  of  $30,000  in  Russian  currency  or  otherwise  upon 
any  platinum  option  for  an  extension  thereof  but  that  he  sur- 
rendered unascertained  profits  in  an  alleged  deal  in  Yokohama 
whereby  he  claimed  to  have  sold  or  been  instrumental  in  selling 
1,000  ounces  of  platinum  to  certain  alleged  Frenchmen  in  considera- 
tion of  extension  of  his  '*  options." 

DECISION. 

1.  This  claim  must  be  denied.  This  Board  is  unable  to  find  that 
the  claimant  was  ever  in  a  position  to  deliver  any  platinum. 

DISPOSITION. 

1.  Order  will  issue  denying  the  claimant's  claim  and  dismissing  the 
statement  of  claim. 
Col.  Delafield  and  Mr.  Baggarly  concurring. 


April  2,  1920. 
Case  No.  181. 

In  re  CLAIX  OF  F.  L.  JACOBS  CO. 

1.  FACILITIES. — Where  claimant  was  urged  to  Increase  production  and  was 
assisted  in  procuring  a  certain  machine,  and  was  told  that  if  it  in- 
creased its  production,  it  would  be  given  consideration  on  future  busi- 
ness, which,  howeyer,  would  be  let  on  a  competitiye  basis,  there  was  no 
agreement  within  the  meaning  of  the  act  of  March  2,  1919,  to  reimburse 
claimant  its  expense  in  purchasing  the  machine. 

2  CLAIM  AKD  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |203.18 
based  upon  an  alleged  oral  agreement  relating  to  additional  facilities. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $203.12  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  The  sum  of  $203.12  claimed  represents  $650, 
the  cost  of  a  Southworth  No.  2  screw  machine,  plus  a  freight  charge 
of  $16.25,  less  a  salvage  value  of  $463.13. 

2.  The  claimant  says  in  its  petition  that  during  July  and  August, 
1918,  its  representative  had  conversations  with  Capt.  O'Brien,  Lieut. 
Bryant,  and  Mr.  Crow,  of  the  Bureau  of  Aircraft  Production ;  that 
at  such  conversations  it  was  told  that  additional  orders  for  push-rod 
intakes  would  be  placed  with  it ;  that  claimant  would  have  to  increase 
its  capacity  to  produce;  that  claimant  replied  that  additional  ma- 
chinery would  be  necessary  to  increase  production;  and  that  it  was 
then  told  "to  go  ahead  and  do  what  was  necessary,  as  production 
was  what  they  wanted  and  that  we  would  be  taken  care  of."  The 
claimant  alleges  further  that  on  the  faith  of  these  conversations  it 
purchased  this  Southworth  screw  machine  and  that  the  machine  ar- 
rived at  its  place  of  business  about  September  7,  1918. 

3.  Under  date  of  September  19,  1918,  there  was  sent  to  the  claim- 
ant, Bureau  of  Aircraft  Production  Order  No.  730428  for  5,260  in- 
take push  rods  at  $0.55  each,  delivery  to  begin  three  weeks  after  re- 
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ceipt  of  the  order  and  to  be  completed  within  14  days  after  the  first 
shipment.  The  records  of  the  Air  Service  show  that  claimant  was 
far  in  arrears  in  delivery  when  on  December  17,  1918,  it  was  tele- 
graphed to  stop  production.  As  to  this  production  order  the  claim- 
ant states  in  its  petition  in  this  proceeding  ^^  claim  for  labor  and 
material  has  been  made  in  regular  form,''  presumably  in  some  other 
proceeding,  because  no  claim  for  labor  or  material  is  made  here. 

4.  Lieut.  Bryant,  Mr.  Crow,  and  Capt.  O'Brien  substantially  deny 
the  conversations  attributed  to  them  and  say  that  they  did  emphasize 
the  necessity  of  greater  production  and  told  claimant  that  there  was 
an  opportunity  for  it  to  get  future  business  and  that  if  it  would 
place  itself  in  condition  to  produce  at  a  greater  and  satisfactory 
rate,  it  would  be  given  consideration  on  future  business,  which,, 
however,  would  be  let  on  a  competitive  basis. 

DEOISIOK. 

1.  We  find  that  the  Government  made  no  agreement  with  this 
claimant  in  or  about  the  months  of  July  and  August,  1918,  for  in- 
creased facilities  or  to  reimburse  it  or  save  it  harmless  on  the  pur- 
chase of  this  screw  machine,  or  any  other  agreement  which  would 
permit  the  Government  to  reimburse  it  for  amortization  on  this 
machine.    The  claim  in  this  proceeding  must  therefore  be  denied. 

2.  If  the  cl&imant  is  entitled  to  any  relief  at  all  for  the  amortiza- 
tion of  this  machine  it  is  under  the  production  order  of  September 
19,  1918,  the  settlement  of  which  is  being  or  has  been  made  in  an- 
other proceeding.  Since  we  have  not  sufficient  facts  before  us  we 
should  not  be  understood  now  to  be  expressing  an  opinion  on  the 
question  of  whether  or  not  this  amortization  is  a  proper  item  to  be 
allowed  on  a  settlement  of  the  production  order  of  September  19. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


April  2, 1920. 
Case  No.  2627. 

In  re  CLAIX  OF  THE  WESTEBV  CABTBIDOE  CO. 

1.  niTEJElEST. — Where  for  the  constmetion  of  additional  facilities  at  a  plant 

claimant  had  an  informal  agreement  that  the  OoYornment  would  either 
pay  the  cost  thereof  or  make  prompt  reimbursement  therefor  to  claimant 
if  it  should  pay  for  same,  and  there  is  no  proyision  in  such  agreement 
whereby  claimant  is  to  receive  interest  on  any  sums  paid  by  it,  such  pro- 
vision is  construed  as  only  requiring  reimbursement  to  be  made  within  a 
reasonable  time  and  such  reimbursement  having  been  so  made,  claim- 
ant would  not  be  entitled  to  interest  on  the  sums  paid  out  by  it. 

2.  SAME. — Even  if  claimant  could  recover  interest  upon  any  implied  agree- 

ment, under  the  facts  of  this  case,  no  such  implied  agreement  would 
arise. 
8.  CLAHC  and  DECISION. — Claim  for  $6,907  interest,  under  the  act  of  Mareh 
2,  1918.     Appealed  from  Ordnance  Claims  Board.     Held,  claimant  not 
entitled  to  recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  has  found  the  following  to  be  the  facts : 

1.  This  case  comes  before  the  Board  on  an  appeal  from  a  decision 
of  the  Ordnance  Claims  Board,  disallowing  an  item  of  interest, 
charged  in  the  settlement  of  a  suspended  informal  contract. 

2.  The  claimant  received  a  Procurement  Order,  dated  July  10, 
1918,  known  as  War  Ord.  P-11682-202-SA,  of  the  Ordnance  De- 
partment, which  order  was  upon  a  cost-without-profit  basis  and  pro- 
vided for  the  installation  in  claimant's  plant  of  facilities  for  the 
manufacture  of  caliber  .30  ammunition,  the  cost  of  such  facilities 
not  to  exceed  $1,110,000.  It  was  further  provided  that  the  United 
States  would  either  pay  for  the  cost  of  such  facilities  direct  or  would 
promptly  reimburse  the  contractor  for  the  cost  of  such  facilities  upon 
the  submission  of  properly  approved  vouchers.  Apparently,  through 
custom  and  without  definite  understanding  the  latter  method  was 
pursued,  and  claim  is  now  made  for  interest  upon  the  capital  of  the 
claimant  tied  up  in  such  facilities  from  the  time  payment  was  made 
of  vendor's  invoices  to  the  date  the  claimant  received  his  reimburse- 
ment from  the  United  States.  No  formal  contract  was  ever  executed 
confirming  this  order,  and  the  order  itself  was  suspended  December 
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3,  1918.  Claimant  submitted  the  claim  under  the  suspension  of  this 
order  and  has  been  paid  all  items  except  the  one  he  claimed  for 
interest. 

DECISION. 

1.  Section  1091  of  the  Revised  Statutes  provides  that  no  interest 
shall  be  allowed  on  any  claim  against  the  United  States  unless  the 
contract  upon  which  the  claim  is  based  specifically  provides  that  in- 
terest will  be  paid.  The  facilities  in  this  case  were  ordered  through 
a  Procurement  Order  in  which  no  mention  was  made  directly  or 
indirectly  that  interest  would  be  paid  nor  are  there  any  circum- 
stances,  so  far  as  a  careful  review  of  the  case  reveals,  from  which 
there  might  be  found  an  implied  agreement  to  pay  interest,  even 
assuming  that  the  Statute  permitted  the  agreement  for  the  payment 
of  interest  to  rest  upon  implication. 

2.  A  fair  interpretation  of  the  provision  of  the  contract  providing 
for  claimant's  reimbursement  would  be  that  the  United  States  reim- 
burse claimant  for  expenditures  within  a  reasonable  time,  all  things 
considered,  after  vendors'  invoices  were  paid  by  the  contractor  and 
in  the  absence  of  extraordinary  delay  the  contractor  would  have  no 
cause  for  complaint.  From  the  itemized  statement  of  interest 
charges  submitted,  it  appears  that  reimbursement  was  had  at  periods 
which  were  quite  uniform  in  their  length  and  that  there  was  no  un- 
reasonable delay  in  respect  to  any  item.  Moreover,  had  the  contractor 
at  any  time  been  dissatisfied  with  the  promptness  with  which  pay- 
ments were  coming  in,  the  terms  of  his  contract  permitted  him  to 
require  payment  to  vendors  direct  by  the  United  States. 

3.  The  item  of  interest,  therefore,  can  not  be  allowed  and  the  de- 
cision of  the  Ordnance  Claims  Board  must  be  affirmed. 

Col.  Delafield  and  Mr.  Henry  concurring. 


April  2, 1920. 
Case  No.  1976. 

In  re  CLAIM  OF  FABSHELSKY  BBOS.   (INC.). 

1.  LUKBEB  EEFLACEMENT — CONSIDEBATION. — In  order  for  a  lumber  dealer 

to  be  entitled  to  replacement,  he  must  have  requested  replacement  at 
the  time  he  made  his  sale  to  the  Oovernment,  and  it  must  have  been 
agreed  to  or  promised  by  the  Government  officer  so  as  to  form  part  of 
the  consideration,  or  inducement  for  the  sale. 

2.  STTBSEQITENT  BEQUEST— CONSIDEBATION.— -Where  a  lumber  dealer  sold 

and  delivered  to  the  Government  a  number  of  different  bills  during  the 
months  of  February,  March,  April,  and  May,  1918,  and  no  request  nor 
agreement  for  replacement  was  made  until  June  4,  1918,  no  contract 
was  implied  under  the  act  of  March  2,  1919,  to  replace  such  lumber; 
and  a  promise  of  replacement  by  a  Government  officer  on  June  21,  1918, 
under  a  misapprehension  of  the  facts,  4s  without  consideration. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $6,- 

310.07  alleged  loss  on  replacement  of  lumber.     Held,  claim  dismissed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FlNDIX(iS  OF  FACT. 

The  Board  finds  the  following  to  l)e  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1918.  A  statement 
of  claim  for  $6,810.07  has  been  filed  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States.  The  petition  filed  is  irregular  in  form,  and  the  claim 
made  is  based  upon  an  informal  agreement  and  should  be  considered 
as  a  Form  B  claim. 

2^  In  the  spring  of  1918  the  War  Department  issued  price  list 
specifying  the  maximum  prices  which  would  be  paid  for  lumber 
used  in  War  Department  work  and  instructed  the  construction  quar- 
termasters that  all  purchases  made  by  them  must  be  within  the 
prices  as  enumerated.  At  the  time  in  question  it  was  difficult,  if  not 
impossible,  for  dealers  to  get  lumber  without  priority  orders  issued 
by  the  Government.  Accordingly  when  a  dealer  supplied  lumber  for 
Government  construction  work  and  at  Government  prices  it  was 
usual  and  customary  to  issue  to  said  dealer  at  his  request  priority 
orders  or,  if  the  dealer  preferred,  the  Government  would  place  an 
order  for  him  so  that  the  lumber  could  be  quickly  replaced. 
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3.  During  the  months  of  February,  March,  April,  and  May,  1918, 
the  claimant,  a  lumber  dealer,  sold  and  delivered  to  the  Thompson- 
Starrett  Co.  843,596  feet  of  lumber  which  were  used  by  the  latter 
in  constructing  an  army  hospital  at  Fox  Hills.  The  843,596  feet 
consisted  of  39  items  ordered  at  20  different  times  during  the  period 
from  February  19,  1918,  to  May  27,  1918.  Each  item  was  approved 
by  Maj.  E.  A.  Simmons,  constructing  quartermaster,  and  the  prices 
paid  were  in  all  cases  within  the  maximum  fixed  by  the  Government. 
At  the  time  the  lumber  was  purchased  Maj.  Simmons  was  not  asked 
for,  nor  did  he  give,  any  assurance  that  the  lumber  would  be  replaced. 

4.  It  appears,  however,  from  claimant's  Exhibit  3  that  on  Feb- 
ruary 18,  1918,  claimant  wrote  the  office  of  Gen.  Littell  as  follows: 

"We  understand  that  there  is  a  prevailing  rule  in  your  depart- 
ment that  you  are  issuing  permits  to  move  cars  to  replace  any 
material  taken  from  stock  in  emergency  orders  for  the  Government. 

"We  have  been  told  by  several  lumber  people  that  your  depart- 
ment is  issuing  orders  for  the  movement  of  cars  to  replace  such 
lumber. 

"Kindly  let  us  know  if  you  are  issuing  such  permits  and  how 
we  must  apply  for  same." 

4.  On  February  20, 1918,  the  Construction  Division  wrote  claimant 
in  answer  to  above  as  follows : 

"2.  You  are  advised  that  this  department  is  replacing  lumber  to 
retailers  who  have  supplied  lumber  according  to  Government  agree- 
ments with  retailers,  and  which  lumber  was  supplied  to  jobs  under 
the  supervision  of  this  department.  If  you  have  thus  supplied 
lumber,  it  is  suggested  that  you  forward  your  formal  orders  to 
fietail  Lumber  Emergency  Bureau,  1727  Penna.  Avenue.  Washing- 
ton, D.  C.  This  order  should  show  exact  items  you  wisii  replaced, 
and  all  information  sliown  on  your  regular  commercial  order.  It 
is  preferred  that  your  order  be  made  to  some  mill  you  have  been 
purchasing  your  lumber  from,  in  which  case  your  order  should 
show  shipping  point,  originating  road,  and  complete  routing  to  des- 
tination. 

"3.  You  should  also  attach  mill  acceptance  of  the  order  to  the 
order  you  mail  the  Retail  Lumber  Emergency  Bureau." 

5.  Mr.  Parshelsky,  an  officer  of  claimant  company,  testified  that 
late  in  April,  1918,  claimant  received  a  copy  of  War  Industries 
Board  Circular  No.  4,  dated  April  1,  1918.  Said  circular  states  that 
at  an  inter-departmental  conference  uniform  prices  for  lumber  were 
fixed  for  the  Army,  Navy,  and  Fleet  Corporation.  The  circular 
reads  in  part  as  follows : 

"  That  the  dealers  be  allowed  for  handling  charges  and  profit  the 
following  advance  prices  over  and  above  the  Government  s  lumber 
manufacturers'  delivered  prices  f.  o.  b.  cars  in  the  districts  men- 
tioned, including  switching  c  harges,  if  any : 

"  To  the  dealers  in  the  cities  and  '^acinities  of  Boston,  New  York 
City,  and  Newark,  N.  J.    $10.50  per  M  ft.  b.  m. 
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"  *  *  *  These  prices  in  all  districts  to  be  based  on  the  Govern- 
ment department  replacing  the  lumber  to  the  dealers  within  a  reason- 
able time,  approximately  shipment  within  60  days  from  date  of  re- 
placement order,  at  the  Government's  manufacturers'  prices  deliv- 
ered f.  o.  b,  cars  in  the  districts  mentioned,  provided  the  dealers  pre- 
fer 'to  have  the  lumber  replaced,  or  a  cash  settlement  on  the  same 
basis  if  they  prefer  not  to  nave  the  hmxber  replaced." 

6.  No  steps  towards  replacement  were  taken  by  the  claimant  until 
June  4,  1918,  at  which  time  the  claimant  requested  and  received 
from  Maj.  Simmons  a  list  of  all  lumber  delivered  by  it  for  use  on  the 
Fox  Hill  Hospital,  together  with  a  letter  to  the  Construction  Divi- 
sion which  reads  in  part  as  follows : 

"  1.  I  attach  hereto  a  list  of  limiber  supplied  by  Parshelskv  Broth- 
ers (Inc.),  Brooklyn,  N.  Y.,  for  this  job,  which  Parshelsky  brother^ 
would  like  to  have  replaced. 

"  2.  I  am  handing  a  copy  of  this  letter  to  Mr.  Parshelsky,  as  he 
leaves  for  Washington  tonight,  and  he  will  make  known  to  you  orally 
what  he  would  like  to  have  you  do." 

7.  In  due  course  the  claimant  received  the  following  letter  dated 
June  8,  1918  : 

"  1.  This  department  is  in  receipt  through  Major  E.  A.  Simmons, 
list  of  lumber  furnished  Fox  Hills  Clearing  Hospital  to  which  he  ad- 
vises you  are  entitled  to  replacement.  Also  your  letter  to  Major 
Nichols  dated  4,  in  which  you  advise  that  you  were  detained  in  com- 
ing to  Washington. 

"2.  You  are  asked  to  advise  this  department  how  you  desire  this 
replacement  handled.  If  you  wish  transportation  orders  covering 
an  equal  amount  of  footage  on  stock  that  you  have  purchased  from 
different  concerns,  it  will  oe  necessary  for  you  to  furnish  this  office 
acceptance  letters  covering  the  direct  purchases  and  these  acceptance 
letters  should  show  shipper,  shipping  point,  originating  railroad, 
and  the  number  of  cars  from  each  point  of  shipment.  We  will  await 
your  advice  before  proceeding  further  with'  replacement." 

8.  Mr.  Parshelsky  testified  that  he  went  to  Washington  on  June 
13,  1918,  to  make  arrangement's  for  the  replacement  of  lumber ;  that 
he  saw  a  Mr.  Camp  of  the  Construction  Division  and  told  Mr.  Camp 
that  he  was  entitled  to  replacement,  and  Mr.  Camp  agreed  that  he 
should  have  it  and  asked  whether  he  wanted  priority  orders  or  wanted 
the  Government  to  order  the  lumber  for  him.  Mr.  Parshelsky  an- 
swered that  he  wanted  the  Government  to  order  the  lumber  for  him. 
Ensuing  events  are  described  by  Mr.  Parshelsky  as  follows : 

"  *  *  *  When  Camp  got  through,  he  says,  *  All  right,  thejr  have 
accepted  the  order  and  you  will  get  your  papers  and  everything  is 
O.  K.,  and  they  will  be  sent  to  you  to-day  or  tomorrow.'  1  was  not 
satisfied  with  that.  So  I  went  over  myself  on  the  afternoon  of  June 
13th,  over  to  the  Southern  Pine  Agency.  I  spoke  to  the  man  in 
charge  and  he  told  me  that  everything  was  all  right,  that  they  had 
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agreed  to  give  me  the  lumber  on  the  prices  which  had  prevailed  on 
that  day. 

' "  *  *  *  Then  I  said,  '  Will  you  give  me  an  acceptance  of  that 
now?'  ^No,'  he  says,  he  could  not  give  me  an  acceptance  before  he 
got  the  papers  over  from  Mr.  Camp.  I  says,  'Suppose  I  should  go 
over  and  see  Mr.  Camp  and  bring  the  papers  with  me?'  He  says, 
'Tf  you  do  that  I  will  give  you  the  acceptance  this  afternoon.'  I 
then  went  back  to  Mr.  (^mp  in  the  afternoon;  I  have  been  over  to 
the  Southern  Pine  Office,  and  Mr.  Camp,  I  told  him  I  would  like  to 
have  the  acceptance.  He  says  he  could  not  give  it  to  me  that  same 
afternoon,  because  it  had  to  go  through  its  routine.  It  had  to  be 
signed  and  countersigned  by  some  or  the  heads  of  the  different 
departments.  He  could  not  get  it  out  until  the  following  day.  I 
said,  'Well,  it  is  all  right.'  He  says,  'It  is  all  right.  The  order 
has  been  accepted  and  the  Southern  Pine  accepted  it  from  you.' 
"*  *  *  I  says,  'You  know  the  price  is  going  up  June  15th ?^ 
He  says  he  knows  it.  '  Don't  you  worry  about  it ;  you  are  protected.' 
I  says,  'AH  right.'  Then  I  said,  'Will  it  be  necessary  for  me  to 
stay  over  until  tomorow?'  He  sa3's,  'No.  You  will  go  right  on 
and  you  will  get  the  lumber  at  the  old  price  as  long  as  there  is  no 

Juestion  about  paying  for  it.'    I  says,  'All  right.'    The  next  day 
called  them  up.    I  went  home,  back  to  New  York,  and  I  called  them 


s^y  _        _         .    _  ...  - 

So  I  did  not  hear  anything  from  them  until  I  think  it  was  the  morn- 
ing of  the  18th  or  the  17th,  when  the  Southern  Pine  notified  me 
that  they  had  accepted  the  order  on  the  new  prices. 

"  *  *  *  Then  I  called  up  Mr.  Camp  on  the  telephone.  I  could 
not  get  any  satisfaction  on  the  telephone,  and  then  I  believe  it  was 
on  the  20th  or  the  21st  I  went  down  there. 

u*  *  *  J  gj.g^  went  over  to  the  Pine  Agency,  the  Southern 
Pine  office,  and  I  said,  'How  is  that?  You  have  advanced  me  the 
price  on  the  new  price.'  Well,  the  fellow  says,  '  It  is  not  our  fault. 
We  did  not  get  the  order  from  Mr.  Camp  until  the  17th.'  Well,  I 
says,  '  Am  I  to  blame.'  '  Well,'  he  says,  '  It  is  not  up  to  us.  If  we 
had  the  order  here  from  them  on  the  14th  or  15th  you  would  have 
gotten  it  at  the  old  price.'  So,  I  wejit  back  and  then  I  had  a  talk 
with  Mr.  Camp.  I  says, '  I  do  not  call  that  fair.'  *  *  ♦  he  went 
over  and  spoke  to  Capt.  Chambers,  and  they  said, '  Well,  if  you  have 
got  to  pay  any  more  the, Government  will  have  to  stand  the  differ- 
ence.' I  says,  'Well,  I  would  rather  have  that  in  writing,  so  we 
won't  have  any  more  controversy  about  it.'  He  says,  'AH  right.* 
Then  he  got  me  up  this  letter    *    *    *    of  June  21st." 

9.  The  letter  of  June  21st  referred  to  is  signed  by  R.  C.  Marhall, 
jr.,  colonel.  Quartermaster  Corps,  In  charge  of  Construction  Divi- 
sion, by  Capt.  G.  N.  Chambers,  and  reads  in  part  as  follows : 

"  3.  With  refence  to  your  letter  of  June  19  in  which  you  state  you 
are  enclosing  copy  of  letter  you  received  from  Southern  Pine  Emer- 
gency Bureau,  we  note  that  same  is  not  enclosed,  and  in  regard  to 
the  increase  in  prices,  if  this  new  price  is  to  be  put  in  effect  on  your 
orders,  the  Government  will  of  course  stand  the  difference  between 
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the  old  price  and  the  new  price,  as  you  were  promised  replacement  on 
prices  in  effect  at  time  material  was  purchased  from  you,  and  you 
will  pay  the  face  value  of  the  invoices  covering  this  new  price  and 
in  turn  make  out  supplementary  invoices  to  the  constructing  quarter- 
masters for  the  difference  between  the  price  in  effect  at  time  lumber 
was  purchased  from  you  and  the  new  price  in  effect  at  present  time." 

10.  It  appears  that  the  claimant  accepted  and  paid  for  the  lumber 
at  the  advance  price  and  subsequently  sold  it  at  a  profit. 

11.  Claim  is  now  made  for  the  following  items : 

841,579  feet  lumber: 

Invoiced  at  increased  price 21,  820.  81 

Old  price 16,907.89 

4, 912, 92 

Freight  on  above  :^ 

Total  increased  rate  paid 7, 961. 19 

Old  rate 6, 605. 26 

1, 355. 93 

Tax; 

Amt.  increased  rate  paid 239.38 

Old  rate 198.16 

41. 22 

Total 6, 310. 07 

DECISION. 

1.  This  claim  is  based  upon .  the  theory  that  the  Government 
induced  the  sale  of  the  lumber  in  question  by  its  guaranty  that  said 
lumber  would  be  replaced  at  the  wholesale  price  in  effect  at  the  time 
the  sale  was  made.  The  claimant  admits  that  a  promise  to  this  effect 
was  not  made  by  Maj.  Simmons  or  any  other  Government  agent 
connected  with  the  Fox  Hill  construction  work,  but  insists  that  all 
lumber  sold  for  Government  work  was  sold  subject  to  the  guaranty 
of  replacement.  As  proof  of  this  claimant  has  submitted  the  letter 
of  February  20,  from  the  Construction  Division  and  War  Industries 
Board  Circular  No.  4.  These  exhibits  do  not  establish  claimant's 
position.  On  the  contrary  upon  examination  it  appears  that  Circular 
No.  4  sets  out  the  maxeimuin  prices  that  the  various  departments 
were  prepared  to  pay  for  the  lumber.  It  defines  the  limit  to  which 
the  Government  would  go  before  resorting  to  commandeering  orders. 
One  thing  that  the  Government  was  prepared  to  do  was  to  pay 
$10.50  per  thousand  feet  to  cover  handling  charges  and  profits. 
Another  thing  was  to  agree  to  replace  the  lumber  in  addition  to 
making  the  above  payment.  It  does  not  follow,  however,  that  by 
fixing  a  maximum  limit  the  Government  thereby  deprived  itself  of 
the  right  to  make  a  more  favorable  bargain,  and  in  the  present  case 
that  is  precisely  what  was  done.  Not  only  did  the  claimant  sell  the 
lumber  without  requiring  or  obtaining  a  replacement  agreement,  but 
it  sold  it  at  prices  less  than  those  set  out  in  the  circular. 
9988—20 53 
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2.  Undoubtedly  lumber  was  replaced  in  many  instances  although 
the  replacement  had  not  been  specifically  agreed  upon.  In  such  cases 
the  Government  was  not  fulfilling  an  obligation,  but  was  extending 
a  privilege.  In  so  doing  it  consulted  its  own  interests  for  it  was 
desirable  from  the  Government's  point  of  view  to  keep  a  supply  of 
available  lumber  in  the  hands  of  dealers  who  were  willing  to  sell  at 
Government  prices.  It  is  thought,  however,  that  no  case  will  be 
found  where  the  Government  replaced  lumber  at  a  loss,  except  where 
an  agreement  for  replacement  was  specifically  entered  into  at  the 
time  that  the  lumber  was  purchased  by  the  Government  from  the 
dealer. 

3.  The  letter  of  June  21,  1918,  from  Capt.  Chambers  of  the  Con- 
struction Division  to  the  claimant  contains  a  promise  that  '^  If  this 
new  price  is  put  into  effect  on  your  orders,  the  Government  will, 
of  coui*se,  stand  the  difference  between  the  old  price  and  the  new 
price  as  you  were  promised  replacement  on  prices  in  effect  at  time 
material  was  purchased  from  you."  The  above  promise  is  not  bind- 
ing for  the  reason  that  there  is  no  consideration  to  support  it.  The 
claimant  had  not  been  promised  replacements,  and  the  officer  signing 
the  above  letter  was  misinformed  regarding  this  fact. 

4.  Upon  the  faith  of  the  letter  of  June  21, 1918,  claimant  accepted 
and  paid  for  lumber  which  it  might  not  otherwise  have  bought. 
This  lumber  was,  however,  sold  at  a  profit  by  the  claimant  and  there- 
fore no  loss  was  sustained  as  a  result  of  statements  made  by  Capt. 
Chambers. 

5.  For  the  reasons  above  set  out  this  Board  finds  that  there  was  no 
contractual  obligations  upon  the  Government  to  replace  claimant's 
lumber  at  a  specified  price,  and  accordingly  the  claim  is  denied. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


April  2,  1920. 
Case  No.  675. 

In  re  CLAU  OF  CAXOLZHA  COTTOV  A  WOOLSV  SOUS  CO. 

1.  SUPPLY  CIBCITLAB  VO.  Ill — ADJUSTXEHT. — ^Where  olaimant't  proxy- 
signed  contract  for  the  mannfactnre  of  clothing  hat  been  suspended  by 
the  OoTcmment,  and  it  appears  that  claimant  will  not  be  adequately 
compensated  by  settlement  under  the  table  of  standard  allowance, 
claimant  is  entitled  to  adjustment  under  Supply  Circular  Vo.  Ill,  Pur- 
chase, Storage  and  Traillc  Division,  1918. 

S.  CLAIM  AHD  DECISIOV. — Claim  referred  to  this  Board  for  opinion  as  to  the 
method  of  adjustment.  Held,  olaimant  is  entitled  to  adjustment  under 
Supply  Circular  Ho.  111. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103,  and  was  originally 
filed  with  the  Atlanta  Zone  Board  as  a  class  A  claim  based  upon  an 
alleged  agreement  between  claimant  and  the  Quartermaster  Corps, 
United  States  Army. 

That  Board  offered  claimant  an  adjustment  based  on  the  Standard 
Allowances  of  the  Clothing  and  Equipment  Division,  Purchase,  Stor- 
age and  TrafSc,  who  refused  to  accept  compensation  on  this  basis. 
The  claim  was  then  referred  to  the  Claims  Board,  Office  of  Director 
of  Purchase,  which  affirmed  the  position  of  the  Atlanta  Board.  The 
claim  was  then  appealed  to  the  Board  of  Contract  Adjustment,  which 
issued  its  certificate  C  and  referred  the  claim  back  to  the  Claims 
Board,  Director  of  Purchase,  for  adjustment,  from  which  board  the 
claim  has  been  referred  back  to  this  Board  for  an  opinion  as  to 
whether  adjustment  should  be  made  in  accordance  with  the  standard 
allowances  of  the  Purchase,  Storage  and  Traffic  Division  or  under 
Supply  Circular  No.  111. 

A  hearing  was  held  January  8,  1920. 

STATEMENT  OF  FACTS. 

On  November  22,  1917,  the  claimant,  by  its  president,  George  W. 
Fraker,  in  the  city  of  Washington,  D.  C,  entered  into  an  express 
oral  agreement  with  Maj.  Fred  A.  Ellison,  Quartermaster  Corps, 
United  States  Army,  an  authorized  agent  of  the  Secretary  of  War, 
covering  the  manufacture  of  335,000  woolen  blankets.  The  agree- 
ment as  reached  on  that  date  was  embodied  in  a  written  contract 
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executed  by  the  claimant's  president  and  by  Maj.  Ellison  on  behalf 
of  the  United  States.  This  contract,  however,  is  a  proxy-signed  con- 
tract, but  all  the  terms  of  the  oral  agreement  are  expressed  therein 
under  contract  No.  171A  of  the  Clothing  and  Equipment  Division  of 
the  Quartermaster  Corps. 

The  claimant  was  requested  to  suspend  operations  under  the  con- 
tract soon  after  the  signing  of  the  armistice,  but  was  permitted  to 
deliver  all  blankets  then  in  process.'  Of  the  total  of  335,000  blankets, 
only  257,477  were  delivered,  leaving  a  balance  of  77,523  undelivered, 
toward  which  the  claimant  had  purchased  and  had  on  hand  90,469 
pounds  of  wool,  17,175  pounds  of  shoddy,  and  1,474  pounds  of  dyes, 
in  addition  to  an  undelivered  commitment  of  32,443  pounds  of 
shoddy  with  the  Norfolk  Woolen  Co. 

Soon  after  the  suspension  of  the  contract  the  claimant  was  for- 
warded a  copy  of  a  plan  of  adjustment  drawn  up  by  Mr.  Malcolm 
Donald,  Chief  of  the  Clothing  and  Equipment  Division  of  the  Quar- 
termaster Corps,  known  as  the  "  standard  allowance  "  and  was  re- 
quested to  assent  to  an  adjustment  under  this  plan.  This  claimant 
has  refused  to  do  on  the  ground  that  it  would  not  be  adequately  com- 
pe^Qsated  thereby.  It  appears  that  this  was  the  only  contract  claim- 
ant ever  had  with  the  Government. 

The  wool  and  shoddy  purchased  by  the  claimant  for  this  contract 
was  of  a  low  grade,  for  which  there  is  little  immediate  demand,  and 
after  the  armistice  the  market  value  of  the  same  declined  to  a  very 
low  figure.  It  was  useless  to  claimant  in  its  civilian  business  and 
was  sold  with  tlie  knowledge  and  consent  of  the  Atlanta  Zone  Supply 
Office  during  April,  1919,  at  the  best  price  obtainable  at  that  time. 

Later  the  claimant  filed  a  claim  with  the  zone  supply  officer  at  At- 
.  lanta,  asking  compensation  in  a  sum  equal  to  its  alleged  loss  on  raw 
materials  as  established  by  the  difference  between  the  purchase  price 
and  the  price  for  which  the  materials  in  question  were  sold.  The 
Atlanta  office  offered  settlement  of  the  claim  as  authorized  by  the 
"  standard  allowances  "  which  was  refused  by  claimant. 

DECISION. 

The  evidence  in  this  case  shows  that  the  claimant  had  an  agree- 
ment with  the  Government,  the  terms  and  conditions  of  which  were 
incorporated  in  a  proxy-signed  contract  No.  171  of  the  Clothing  and 
Equipment  Division  of  the  Quartermaster  Corps,  under  which  an 
adjustment  should  be  made  under  the  act  of  March  2,  1919. 

The  evidence  also  shows  that  the  claimant  will  not  be  adequately 
compensated  by  a  settlement  under  the  table  of  standard  allowance. 
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The  claimant  has  not  agreed  that  settlement  shall  be  made  in  ac- 
cordance with  the  table  of  standard  allowances,  and  has  not  made 
settlement  of  any  .other  contracts  with  the  Government  in  ac- 
cordance with  the  standard  allowances. 

The  claimant  is  entitled  to  a  settlement  under  the  provisions  of 
Supply  Circul&r  No.  Ill,  Purchase,  Storage,  and  Traffic  Division, 
1918,  pursuant  to  memorandum  of  the  War  Department  Claims 
Board  of  March  11, 1920. 

DISPOSITION. 

This  Board  hereby  transmits  its  decision  to  the  Claims  Board, 
Director  of  Purchase,  for  iippropriate  aetion. 
Col.  Delafleld  and  Maj.  Hope  ooacarring. 


April  2,  1920. 
Case  Nos.  414,  515,  and  574. 

In  re  CLAU  OF  XOXOXO  8TESI  A  WIBB  CO. 

1.  GOmaTlCEHTS— BXXMBintSEXSVTS   FOB.— The   VniUA   States    €N>Teni- 

ment  is  not  obligated  under  the  act  of  March  2,  1919»  to  reimbnrte 
claimant  for  conunitmentt  in  the  absence  of  evidence  showing  snch 
commitments  to  haye  been  made  npon  or  for  the  performance  of  an 
agreement  with  the  OoTemment,  and  not  merely  in  anticipation  of  re- 
oeiying  QoTemment  contracts. 

2.  Jir&ISBICTIOVAL  BBaUIBEXENTS  OF  ACT  OF  XABCH  2,  1919.— Where 

claimant  fails  to  show  any  performance  of  or  ezpenditnres  made  or  ob- 
ligations inonrred  before  Hoyember  12,  1918,  on  the  faith  of  the  alleged 
agreements  there  is  no  jurisdiction  in  the  Secretary  of  War  to  adjntt 
them  under  the  act  of  ICarch  2,  1919. 
8.  CLAU  AHD  DECISION.— Claims  Hos.  414,  515,  and  574,  aggregating  |162,- 
706.20,  arise  under  the  act  of  ICarch  2,  1919,  and  are  presented  upon 
the  theory  that  the  United  States  Ooyernment  is  obligated  to  reimburse 
claimant  for  commitments  made  preparatory  to  performing  Ooyern- 
ment contracts.    Held,  claimant  not  entitled  to  relief. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

All  of  the  above  claims  arise  under  the  act  of  March  2,  1919,  as 
class  B  claims. 

Claims  No.  414  and  No.  515  are  included  in  No.  574. 

The  statements  of  claim  are  so  vague  and  meager  that  it  is  diffi- 
cult to  ascertain  except  in  the  most  general  way  the  grounds  of  the 
respective  claims. 

In  claim  No.  414,  statement  of  claim.  Form  A,  dated  May  9,  1919, 
has  been  filed  under  Purchase,  Storage,  and  Traffic  Division  Supply 
Circular  No.  17,  1919,  for  $75,000  by  reason  of  an  agreement  alleged 
to  have  been  entered  into  between  the  claimant  and  the  United 
States,  whereby  claimant  made,  prior  to  November  12,  1918,  "  com- 
mitments amounting  to  approximately  $75,000,"  for  "  material  in 
order  that  it  might  be  able  to  continue  production  on  war  orders." 
This  claim  was  forwarded  here  by  the  Claims  Board,  Ordnance 
Department,  on  the  ground  that  the  evidence  submitted  was  not 
sufficient  for  its  consideration  as  a  class  A  claim. 

In  claim  No.  515,  statement  of  claim.  Form  A,  dated  May  5,  1919, 
has  been  filed  under  Purchase,  Storage,  and  Traffic  Division  Supply 
Circular  No.  17, 1918,  for  $16,000,  by  reason  of  an  agreement  alleged 
to  have  been  entered  into  between  claimant  and  the  United  States, 
whereby  claimant  "made  commitments  to  the  extent  of  approxi- 
mately $16,000"  for  "  1,000  tons  steel  billets  to  be  delivered  to  the 
Anniston  Steel  Co.  at  $3.50  per  cwt."  This  claim  was  forwarded 
by  the  Claims  Board,  Ordnance  Department,  on  the  ground  that 
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the  evidence  submitted  was  not  sufficient  for  its  consideration  as  a 
class  A  claim. 

In  claim  No.  574,  statement  of  claim  Form  B,  dated  June  14, 1919, 
has  been  filed  under  Purchase,  Storage,  and  Traffic  Division  Supply, 
Circular  No.  17,  1918,  for  $70,706.20  by  reason  of  an  agreement  al- 
leged to  have  been  entered  into  between  claimant  and  the  United 
States  for  the  purchase  of  materials  to  be  ready  to  perform  Govern- 
ment orders  for  the  first  half  of  the  year  1919,  whereby  claimant 
"made  commitments  of  approximately  $71,000"  for  "steel  billets 
and  other  steel  and  iron  products  at  $3.50  per  cwt.  for  the  steel  bil- 
lets.'' 

These  three  cases  were  set  for  hearing  but  claimant  failed  to  ap- 
pear and  no  hearing  was  had. 

This  Board  finds  and  decides  as  follows : 

FINDINGS  OF  FACT. 

Claim  No.  414. 

e 

1.  A  letter  dated  July  26, 1918,  signed  J.  A.  Farrell,  chairman,  sub- 
committee on  ferroalloys,  American  Iron  and  Steel  Institute,  was 
sent  to  claimant  as  well,  apparently,  as  to  others  in  the  steel  industry, 
calling  attention  to  the  shortage  of  ocean  shipping  and  the  possible 
curtailment  of  the  supply  of  foreign  high-grade  manganese  ore  used 
for  the  production  of  ferromanganese  and  stating  that  the  American 
Iron  and  Steel  Institute  had  undertaken  to  secure  cooporation  of  the 
trade  with  the  Government  in  the  endeavor  to  save  ocean  tonnage  by 
stimulating  the  production  of  domestic  ores  and  making  the  changes 
in  practice  necessitated  by  the  lower  grades  of  ore  available  in  this 
country.  This  letter  further  stated  that  the  makers  of  ferroman- 
ganese were  doing  all  in  their  power  to  carry  out  this  plan,  and  in 
order  to  insure  the  production  of  a  steady  and  adequate  supply  of 
domestic  ores,  it  was  necessary  for  them  to  make  commitments  many 
months  ahead;  that  the  policy  of  hand-to-mouth  purchasing  would 
not  bring  out  the  quantities  of  ore  necessary  to  safeguard  the  in- 
dustry; that  in  order  to  carry  out  this  plan  successfully  it  was  nec- 
essary for  the  consumers  of  ferromanganese  to  make  commitments 
for  their  requirements  reasonably  in  advance;  that  otherwise  the 
situation  would  become  acute  and  the  steel  industry  might  face  an 
actual  shortage;  that  it  was  therefore  apparent  that  consumers  of 
ferromanganese  should  continue  their  usual  custom  of  covering  their 
requirements  in  advance  for  a  considerable  period  of  time  and  that 
only  in  this  way  could  the  maintenance  of  a  steady  and  sufficient 
supply  be  secured.  The  letter  ended  as  follows :  "  Please  advise  as  to 
your  situation  so  that  the  committee  may  be  in  an  intelligent  posi- 
tion.'' 
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2.  Claimant  alleges  that  on  the  basis  of  said  letter  of  July  25, 
1918,  it  made  commitments  amounting  to  approximately  $75,000  for 
material  "  in  order  that  it  might  be  able  to  continue  production  of 
war  orders." 

3.  It  does  not  appear  that  at  the  time  claimant  made  these  com- 
mitments as  alleged  they  were  made  upon  the  faith  of  ai!y  contract 
or  contracts  that  claimant  then  had  with  the  Government. 

4.  This  claim  is  included  in  claim  No.  574,  below  mentioned. 

Claim  No.  515. 

5.  In  support  of  this  claim  on  account  of  "  commitments  to  exteht 
of  approximately  $16,000,"  claimant  relies  upon  the  following  letters : 
letters : 

(a)  Letter  dated  November  4,  1918,  from  Ferrous  Branch,  Raw 
Materials  Section,  Procurement  Division  to  Cincinnati  District  Ord- 
nance Office,  Procurement  Division,  signed  H.  C.  Phipps,  captain, 
Ordnance  Department,  United.  Stat^  Army, 

(6)  Letter  dated  November  4, 1918,  from  Cincinnati  District  Ord- 
nance Office  to  Lieut.  Huntley,  signed  M.  A.  Phillips,  assistant  steel 
and  forging  operator. 

(c)  Letter  dated  November  8, 1918,  from  Cincinnati  District  Orct- 
nance  Office  to  Capt.  H.  C.  Phipps,  Procureihenit  Division,  Ordnailce 
Department,  Washington,  D.  C,  signed  G.  H.  Hflb. 

(d)  Letted  dated  November  21,  1918,  from  Fetrous  Branch,  Pto 
curement  Division,  Raw  Materials   Section,  to   N.   H.  Hargrave, 
assistant  procurement  officer,  Cincinnati  District  Ordnaiice  Office, 
si|^ned  by  order  of  Col.  R.  P.  Lattiont  by  tt.  C.  Phipps,  captain, 
C)rdnance  Departmient,  United  States  Army. 

(e)  "First  indorsement"  from  Cincinnati  District  Ordnance 
Office,  Inspection  Division  to  Procurement  Division,  Cincinnati  Dis- 
trict Ordnance  Office,  by  L.  R.  McNamee,  captain.  Ordnance  Depart- 
ment, United  States  Armv.  ^ 

6.  None  of  these  letters  were  addressed  to  claimant,  nor  does  it 
appear  that  their  contents  were  communicated  to  claimant  either 
prior  to  its  alleged  commitments  or  prior  to  November  12, 1918.  They 
were  letters  written  by  and  to  different  officials  in  different  parts  of 
the  Ordnance  Department,  with  reference  to  departmental  business 
concerning  sundry  transactions  between  such  officials  and  relating  to 
business  contemplated  with  claimant. 

7.  This  claim  is  included  in  claim  No.  574. 

Claim  No.  574. 

8.  In  support  of  this  claim  on  account  of  "commitments  of  ap- 
proximately $71,000  "  claimant  alleges  in  its  statement  of  claim  that 
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it  "  was  to  purchase  raw  materials  to  be  ready  to  perform  Govern- 
ment orders  for  the  first  half  of  the  year  1919,"  and  annexes  to  its 
statement  of  claim  copies  of  12  letters,  2  telegrams,  3  orders,  1 
requisition  and  the  confirmation  thereof,  1  automatic  priority  rating, 
and  contract  between  a  British  War  Mission  Purchasing  Depart- 
ment with  claimant. 

9.  The  correspondence  referred  to  relates  to  the  transactions 
between  the  claimant  and  the  director  of  steel  supply ;  of  claimant 
with  the  chairman  of  the  subcommittee  on  wire  products;  of  claim- 
ant with  the  Wisconsin  Iron  and  Wire  Works ;  of  claimant  with  the 
War  Industries  Board,  from  May  28,  1918,  to  November  27,  1918. 
The  copy  orders  and  other  documents  annexed  to  the  statement  of 
<;laim  ghow  that  claimiant  had  orders  from  the  Government  of  the 
United  States,  as  well  as  from  the  Governments  of  Great  Britain 
and  Italy. 

10.  But  there  is  no  evidence  that  the  alleged  commitments  arose 
<)n  account  of  any  orders  or  contracts  made  with  the  Government  of 
the  United  States. 

11.  It  appears  that  the  Ordnance  Department  contemplated  further 
orders  to  or  contracts  with  claimant  and  that  a  requisition  for  the 
same  or  some  part  thereof  was  issued  just  before  the  armistice,  but 
it  does  not  appear  that  this  action  or  purpose  of  the  department  came, 
actually  to  the  knowledge  of  claimant  prior  to  the  armistice  or  that 
the  alleged  commitments  of  claimant  were  made  upoh  the  faith  of 
any  agreement  or  order  issued  to  claimant  prior  to  November  12, 
1918. 

12.  If,  however,  orders  or  agreements  were  made  with  claimant 
subsequent  to  said  alleged  commitments,  they  were  cancelled  before 
claimant  incurred  any  expense  or  obligations  upon  the  faith  thereof. 

13.  There  is  no  evidence  that  claimant's  alleged  eomi&itments  were 
made  upon  the  faith  of  any  agreement  with  or  order  from  the  Gov- 
ernment, or  that  claimant  made  any  expenditures  or  incurred  any 
liability  upon  the  faith  of  any  agreements,  express  or  implied,  be- 
tween the  Government  and  claimant  prior  to  November  12,  1918. 

DECISION. 

1.  The  claimant's  claims  numbered  414,  615,  and  574  should  be, 
respectively,  denied  and  dismissed. 

DISPOSITION. 

An  order  should  be  made  denying  the  relief  prayed  for  by  claimant 
in  its  statements  of  claim  numbered  414,  515,  and  574,  and  dismissing 
the  claims. 

Col,  Delafield  and  Maj.  Hill  concurring. 


April  2,  1920. 
Case  No.  2482. 

In  re  CLAU  OF  BtTILBEBS  IBON  FOVHBKY. 

1.  OVBKTIXE  AT  KBaXFJBST  OF  OOVERHXEHT.-^Wliile  a  oontraetor  is  en- 

gaged in  the  manafacture  of  artieles  for  the  Ctoyemmeiit  a  dnly  aathor- 
ized  agent  of  the  Ooyemment  adYises  claimant  over  the  telephone  of  the 
argent  need  of  the  articles  and  directs  him  to  inonr  increased  costs  by 
operating  its  plant  on  Saturday  afternoons  and  Sundays,  there  is  an 
agreement  within  the  meaning  of  the  act  of  ICarch  2,  1919,  to  reim- 
burse claimant  for  the  increased  costs  on  account  of  such  oTertime 
operations. 

2.  CLAU  AHB  BE  CI8I0H.— Claim  for  |1,152.13  under  the  act  of  March  U, 

1919,  for  OTertime  work.  Held,  an  agreement  within  the  meaning  of 
said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purch^^,  Storage  and  TraflBc 
Division  Supply  Circular  No.  17, 1919,  for  $1,152.13,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  October  18,  1918,  the  Builders  Iron  Foundry  was  at  work 
on  four  formally  executed  contracts  as  follows : 

War  Ordnance  No.  9008,  February  23,  1918,  for  shell  tongs. 
War  Ordnance  No.  9996,  February  20, 1918,  parts  for  loading- 
crane  mechanism. 
War  Ordnance   No.   10557,  March   14,   1918,  loading-crane 

brackets. 
War  Ordnance  No.  10862,  March  25,  1918,  for  machine  finish- 
ing and  assembling  parts  pertaining  to  top  carriage  unit, 
all  of  which  parts  covered  by  the  four  contracts  above  mentioned 
were  necessary  for  the  assembly  complete  of  the  240-millimeter 
howitzer  carriages. 
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3.  On  October  18,  1918,  the  commanding  officer  of  Watertown  Ar- 
senal received  from  Maj.  Gen.  Williams,  Chief  of  Ordnance,  a  tele- 
gram reading  as  follows : 

^  Rush  two  four  naught  Millimeter  Howitzer  Carriages,  regardlesa 
of  expense  as  military  need  for  same  is  imperative  stop  Thompson. 

"  Williams, 
"  Six  Eight  one  twOj  Army  OrdnanceJ*^ 

4.  Upon  receipt  of  this  wire.  Brig.  Gen.  Tracy  C.  Dickson,  com- 
manding officer,  Watertown  Arsenal,  called  a  meeting  of  his  staff 
and  directed  Maj.  P.  J.  By  an,  superintendent  of  the  Mobile  Artillery 
Carriage  Plant  to  communicate  at  once  the  contents  of  the  telegram 
to  all  contractors  who  were  manufacturing  material  for  the  240 
mounts  for  howitzer  carriages,  and  to  communicate  by  telephone  with 
such  contractors  as  could  be  reached  quickly  by  that  means. 

5.  Pursuant  to  these  instructions,  Maj.  Byan  called  the  Builders 
Iron  Foimdry  on  the  phone  and  directed  it  to  do  everything  that 
was  possible  to  hasten  the  completion  of  at  least  12  sets  of  the  various 
complements  which  it  was  manufacturing  for  the  Watertown  Ar- 
senal, and  directed  claimant  to  proceed  with  all  possible  speed  ta 
complete  and  deliver  12  sets  of  each  of  the  parts  it  was  engaged 
upon  for  the  240  millimeter  howitzer  mounts. 

6.  The  evidence  shows  that  it  was  the  intention  of  Maj.  Byan  that 
the  claimant  should  work  overtime  Saturdays,  nights,  and  Sundays 
until  the  12  sets  of  all  the  component  parts  were  completed  and 
delivered. 

Maj.  Byan  testifies: 

"  Q.  In  your  telephone  conversation  with  claimant  company,  was 
anv  mention  made  as  to  price  for  overtime? 

"A.  No,  sir.  At  that  time  there  was  no  mention  made  for  over- 
time, but  it  was  understood  by  me  that  such  request  would  mean  over- 
tune.  As  I  recall  the  conversation  now,  I  airected  them  in  every 
case  where  they  were  not  already  working  overtime  that  they  should 
work  twenty- four  hours  a  day  it  possible,  if  it  was  possible  for  them 
to  get  help,  to  work  on  this  work  twenty- four  hours  a  day,  and  that 
they  should  also  work  Sundays. 

"Q.  And  Saturday  afternoons? 

"A.  And  Saturday  afternoons.  In  other  words,  every  moment 
that  it  was  possible  for  them  to  work  on  the  contract. 

"  Q.  And  to  your  knowledge  was  such  work  done  on  Saturday  and 
Sunday  afternoons?  By  this  particular  claimant.  We  do  not  care 
about  the  others. 

"  A.  To  the  best  of  my  knowledge  it  was.  There  was  at  that  time 
an  enlisted  man,  whose  name  I  do  not  recall  at  the  present  time,  who 
was  detailed  as  an  assistant  to  the  inspector  -at  the  Builders  Iron 
Foundry,  and  who  occasionally  submitted  reports  covering  the  activi- 
ties of  the  Builders  Iron  Foundry  Co.  at  their  plant  in  Providence. 

"  Q.  The  price  of  time  and  a  half  for  Saturaay  and  double  time 
for  Sunday,  was  that  a  fair  and  reasonable  price? 


836  DECISIONS  BOABD  OF  CONTBACT  ADJUSTMENT. 

"  A.  Yes,  sir.  That  was  the  rate  which  was  universally  paid  at 
that  time. 

^'Q.  In  that  district? 

"  A.  In  that  district,  and  it  was  the  rate  approved  by  the  National 
Wa(f  Labor  Board  subsequently  in  that  district,  to  tne  best  of  my 
knowledge  and  belief  that  wa3  the  rate. 

"  Q.  You  did  direct  the  claimant  here,  then,  to  proceed  to  work  on 
Saturdays  and  Sundays? 

"A.  les,  sir. 

"  Q.  And  you  did  that  under  direction  of  your  commanding  officer, 
Gen.  Dickson? 

"A.  Yes,  sir. 

''Q.  And  at  thfit  time  you  contemplated  that  it  would  entail  an 
additional  expense? 

"A.  Yes,  sir,  details  of  which,  or  course,  I  am  not  in  position 
to  go  into." 

•  ■  •  •  • .  -  . 

7.  The  understanding  of  the  claimant  is  evidenced  by  a  letter, 
dated  October  22,  1918,  to  the  commanding  officer,  Watertown  Ar- 
senal, as  follows: 

"  Oct.  22, 1918, 
TJie  Commanding  OfpicerJ 

Watertowri  Arsenal^  Watert&wn^  Md68. 

t>EAR  Sir  :  Referring  to  the  bvertiine  work  directed  by  telephone 
from  the  Arsenal  on  oaturday,  Oct.  19ih,  we  would  say  our  under- 
d^aiiding  is  as  follows: 

.  This  Qvertii^e  woipk  S^tufday  afternoon  is  billed  on  ^Im  basi^  of 
^0%  highei*  V9te  than  for  10-bour-day  time  labor,  as  Saturday  after- 
noon is  overtime  with  us. 

All  work  done  Sunday  is  billed  you  at  our  standard  dotible-tiine 
rate.    We  are  pleased  to  say  that  m  spite  of  the  very  short  notice 
thM^  wss  given  us  to  arrange  for  thi^  overtime  work,  we  were  ahl^  to 
et  a  very  satisfactory 'number  oi  our  mechanics  to  come  in  and  to 

lip  out  your  delivery. 

We  understand  that  you  have  authorized  this  overtime,  Saturday 
afternoon  and  Sunday,  ofily  for  making  of  twelve  parts  on  each  of 
the  above  orders ;  thajt  other  directions  will  reach  us  concerning  any 
overtime  desired  for  the  balance  of  these  parts  that  you  will  want  us 
to  do. 

Yours,  respectfully, 

BniiiDEsts  Ikon  FooNORr, 

ZC.PH  ByZ.  Chafee." 

8.  Acting  on  these  instructions  the  claimant  proceeded  at  onoe 
on  the  manufacture  of  th(e  12  sets  for  the  mounts  and  after  making 
and  delivering  same  filed  with  the  Watertown  Arsenal  its  bill  for 
the  overtime. 

9.  The  work  was  performed  on :  October  19, 1918,  October  20, 1918, 
October  26,  1918,  October  27,  1918,  November  2,  1918,  November  8, 
1918,  November  9, 1918,  November  10, 1918. 

10.  As  the  original  contracts  made  no  provision  for  overtime  work, 
and  as  the  order  placed  with  claimant  by  Maj.  Ryan  was  for  12  sets 
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of  the  particular  parts  then  being  manufactured,  which  sets  were 
to  be  manufactured  in  advance  of  specified  contract  delivery,  the 
claimant  has  filed  claim  under  the  act  of  March  2, 1919,  for  work  per- 
formed outside  of  the  terms  of  the  contract  and  which  entailed 
the  overtime  expense  embraced  in  the  claim. 

DECISION. 

1.  From  the  evidence  and  from  the  record,  it  would  appear  that 
under  the  terms  of  the  formal  contracts  the  claimant  could  not  have 
been  required  to  devote  its  energies  to  the  completion  of  any  particu- 
lar pumber  of  complete  component  parts,  but  could  only  have  been 
required  to  complete  each  of  the  component  parts  in  the  regular 
course  of  the  manufacture;  that  the  work  which  it  was  called 
upon  to  do,  namely,  to  complete  in  haste  and  for  immediate  delivery 
12  complete  sets  of  each  of  the  various  component  parts,  which 
work  required  overtime,  was  not  within  the  purview  of  the  formal 
contracts,  and  that  such  overtime  work  must  be  considered  as  under 
a  separate  and  independent  agre^nent. 

2.  From  the  evidence  taken  at  the  hearing  and  from  the  record, 
it  is  the  opinion  of  the  Board  that  an  agreement,  as  prescribed  by 
the  act  of  March  2,  1919,  was  entered  into  between  the  claimant, 
Builders  Iron  Foundry,  Proyidence,  R.  I.,  and  Maj.  P.  J.  Ryan,  an 
officer  acting  under  the  authority,  direction,  and  instruction  of  the 
Secretary  of  War,  by  the  terms  of  which  said  agreement  the  Builders 
Iron  Foundry  are  entitled  to  reimbursement  for  the  amounts  actu- 
ally expended  by  it  in  overtime  in  completing  and  delivering  12 
sets  of  the  240>mi]limeter  gun  mounts. 

3.  That  certificate  C  issue. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided 
in  subdivision  C,  section  6,  Supply  Circular  No.  17,  Purchase,  Stor- 
age and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 


Afbil  2, 1920. 
Case  No.  1240. 

In  re  CLAHC  OF  EIFSSAXOV  CAH  CO. 

1.  aUAHTmC  XXEUIT^COSTS  OF  EZPSBIMSHTATIOH.— Where  a  dvly 
anthoiized  agent  of  the  OpTemmeiit  directs  claimant,  then  engaged 
throngh  a  snbcontractor  in  producing  cartridge  cases  for  the  GoTcm- 
ment,  to  fnmish  to  the  GoTemment  for  experimental  purposes  through 
its  subcontractor  certain  component  parts  of  such  cartridge  cases  manu- 
factured not  in  accordance  with  the  specillcations  of  the  contract  but 
according  to  suggestions  of  the  subcontractor  and  such  component  parts 
are  manufactured  by  it,  there  is  an  implied  agreement  to  reimburse 
claimant  for  the  reasonable  cost  of  the  articles  so  deliTcred  for  which 
claimant  had  become  obligated  to  its  subcontractor,  under  the  act  of 
Xarch  8,  1919. 

%.  GLAHC  AHD  DSCISIOH.— Claim  for  $115.90  under  the  act  of  Xarch  8,  1919, 
for  experimental  gas  checks.  Held,  an  agreement  within  the  meaning 
of  said  act. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  A,  was  filed  with  the  Chicago  District  Ordnance 

Claims  Board  and  the  claim  comes  to  this  Board  on  appeal  from 
their  decision. 

The  claim  is  for  expenses  incurred  by  claimant  in  producing  cer- 
tain experimental  gas  checks  for  Livens  Projector  Cartridge  Cases 
under  an  alleged  agreement  between  claimant  and  Lieut.  Col.  E.  J. 

W.  Ragsdale,  of  the  Chemical  Warfare  Service,  Ordnance  Depart- 
ment. 

STATEMENT  OF  TACTS. 

1.  Claimant  is  a  can  manufacturer  in  Chicago,  111. 

2.  Some  time -prior  to  July  16,  1918,  claimant  had  a  contract  with 
the  Chemical  Warfare  Service  of  the  Ordnance  Department  for  the 
production  of  cartridge  cases  for  the  Livens  projector,  which  was 
carried  out  by  the  Gier  Pressed  Steel  Co.,  of  Lansing,  Mich.,  as  sub- 
contractor. In  the  course  of  performance  of  this  contract  it  was 
suggested  to  claimant  by  the  Gier  Co.  that  the  gas  checks  in  use  in 
these  cartridge  cases  could  be  made  more  quickly  and  cheaply  if 
made  by  a  drawing  process  instead  of  machining.  Claimant  took 
up  this  subject  with  the  Engineering  Bureau  of  the  Ordnance  De- 
partment and  on  or  about  July  16, 1918,  received  a  letter  dated  that 
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day  from  Lieut.  Col.  E.  J.  W.  Ragsdale,  Ordnance  Department,  En- 
gineering Bureau,  in  relation  to  the  suggestion  of  the  Gier  Co., 
stating  that  as  he  had  had  no  experience  with  gas  checks  of  this  de- 
sign, it  would  be  necessary  to  make  certain  tests  of  them  and  adding : 

"It  is  therefore  suggested  that  you  communicate  with  Mr.  Gier 

and  arrange  to  assemble  100  such  gas  checks  in  standard  cartridge 
cases  for  shipment  via  express  to  the  Aberdeen  Proving  Grounds, 
Aberdeen,  Met.,  attention  Captain  Bushnell,  Trench  Warfare  Sec- 
tion." 

3.  Pursuant  to  the  foregoing  letter  claimant  employed  the  Gier 
Pressed  Steel  Co.  to  make  for  it  the  100  gas  checks,  and  21  of  these 
checks  were  made  and  delivered  to  claimant  on  this  order  prior  to 
November  12,  1918,  at  a  cost  of  $115.50  for  which  claimant  is  obli- 
gated to  the  Gier  Co.,  and  for  which  claim  is  made. 

4.  No  agreement  as  to  price  was  made  between  the  claimant  and 
Col.  Bagsdale  or  between  claimant  and  the  Gier  Co.,  claimant  sim- 
ply undertaking  to  have  the  checks  made  on  the  understanding  that 
the  Engineering  Bureau  would  pay  their  reasonable  cost.  Some  dis- 
cussion seems  to  have  been  had  as  to  the  claimant  undertaking  this 
work  free  of  charge,  but  it  appears  that  claimant  made  no  such 
undertaking. 

DECISION. 

1.  The  request  from  Col.  Bagsdale  to  the  claimant  on  July  16, 1918, 
accepted  by  the  claimant  by  ordering  the  100  gas  checks  from  the 
Gier  Pressed  Steel  Co.,  constituted  an  implied  agreement  between 
claimant  and  an  officer  acting  under  the  authority  of  the  Secretary 
of  War  within  the  terms  of  the  act  of  March  2,  1919,  in  accordance 
with  which  the  claimant  is  entitled  to  be  reimbursed  the  reasonable 
cost  to  it  of  the  21  gas  checks  actually  manufactured  pursuant 
thereto. 

DISPOSITION. 

This  Board  will  make  its  certificate  C  and  document  setting  forth 
the  nature,  terms  and  conditions  of  the  above  agreement  and  trans- 
mit the  same  to  the  Ordnance  Claims  Board  for  appropriate  action. 

Col.  Delafield  and  Mr.  Hope  concurring. 


April  2,  1920. 
Case  No.  1884. 

In  re  CLAIM  OF  WX.  X.  CRAHE  CO. 

1.  SUSPSKSION  OF  FORKAL  CONTEAGT— OVERHEAD   EZPSN8S8.— Where 

claimant  pursuant  to  a  formal  contract  to  manufacture  a  quantity  of 
trench  mortar  shells  prepared  to  perform  same  by  hiring  labor,  buying 
material  and  equipment,  and  arranging  its  plant  for  such  purpose,  and 
where  before  production  such  contract  was  suspended  by  the  GoTeru- 
ment,  the  clain^ant  is  entitled  to  excess  oTcrhead  from  the  time  it  com- 
menced to  prepare  to  perform  the  contract  until  a  reasonable  time  to 
get  into  normal  commercial  business. 

2.  CLAIM  AND  DECISION. — This  claim  for  $76,000  is  an  appeal  from  the 

Ordnance  Claims  Board  and  is  presented  upon  the  theory  that  the 
Qovemment  is  obligated  to  reimburse  the  claimant  for  loss  sustained 
by  reason  of  suspension  of  a  formal  contract.  Held,  that  claimant  is 
entitled  to  reimbursement  for  actual  loss. 


Mr.  Hunt  writing  the  opinion  of  the  Board. 


ORTGIN   AND   NATURE  OP  CLAIM. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Ordnance 
Department.  The  claimant  demands  some  $60,000  in  addition  to  the 
allowances  made  by  the  Ordnance  Claims  Board  by  reason  of  the 
suspension  or  termination  of  a  duly  executed  contract  entered  into 
with  the  claimant  by  the  United  States. 

FINDINGS  OF   FACT. 

On  October  7,  1918.  contract  No.  P-16064r-2625  T  W  was  entered 
into  with  the  claimant  by  the  United  States  and  was  executed  in  the 
manner  prescribed  by  law. 

Article  XIV  thereof  determined  compensation  in  case  of  termina- 
tion. 

The  action  taken  by  the  Ordnance  Department  with  a  view  to 
termination  or  suspension  does  not  appear  directly,  but  it  does  ap- 
pear from  a  report  to  the  New  York  District  Claims  Board,  Ord- 
nance Department,  dated  February  15,  1919,  signed  "  S.  K.  Eshle- 
man,  jr.,"  that  "  notice  of  suspension  "  was  served  on  the  contractor 
November  19,  1918,  and  a  "  request  for  suspension  "  on  December  12, 
1918.    It  will  be  assumed  that  this  statement  accords  with  the  facts. 
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Upon  service  of  the  notice  of  November  19, 1918,  the  contractor  sus- 
pended production  and  filed  claim  under  Supply  Circular  111.  An 
agreement  satisfactory  to  the  claimant  has  been  arrived  at  upon  all 
items  except  "  overhead  "  and  "  loss  due  to  suspension." 

It  appears  from  the  conduct  of  the  parties  that  neither  party  acted 
under  the  termination  clause  of  the  contract.  The  contractor  did  not 
continue  production  under  the  contract  for  30  days  as  the  termina- 
tion clause  provided,  but  suspended  production  as  requested  on 
November  19. 

The  New  York  Ordnance  Claims  Board  allowed  the  claimant's 
claim  as  made  for  "  unworked  direct  material,"  "  indirect  expense  " 
and  "commitments."  The  claimant  demanded  $24,259.17  for  over- 
head and  $75,000  in  addition  for  "  loss  due  to  suspension."  On  these 
two  items  the  New  York  District  Claims  Board  allowed  $39,687.65, 
being  a  reduction  of  $59,571.52. 

It  appears  that  the  contractor  first  received  instructions  to  proceed 
with  manufacture  on  September  26,  1918.  Nevertheless  it  included 
in  its  claim  for  "  overhead  "  10  per  cent  of  its  total  plant  overhead 
from  January  1,  1918,  to  November  13, 1918— $242,591.76.  The  New 
York  Board  allowed  in  lieu  of  this  demand  for  "  overhead  "  and  "  loss 
due  to  suspension  "  10  per  cent  of  the  contractor's  plant  overhead  plus 
its  administrative  overhead  ($396,876.59)  for  the  same  period. 

Attached  hereto  is  a  report  of  an  accountant  of  this  Board  which 
shows  the  contractor's  overhead,  direct  labor,  and  the  percentage  of 
the  overhead  to  direct  labor  by  months  from  January  1,  1918,  to 
February  28, 1919.  The  amount  believed  to  be  due  claimant  as  excess 
overhead  from  the  date  order  to  proceed  was  received  until  the  plant 
was  rearranged  and  its  rate  of  overhead  again  normal,  as  found  by 
this  accountant,  is  $45,393.44  a£  against  $39,687.65  as  found  by  the 
New  York  Board. 

DECISION. 

The  contractor  is  entitled  to  excess  overhead  from  October  1,  1918 
(the  approximate  date  at  which  the  order  to  proceed  was  acted  upon)-, 
to  March  1,  1919,  the  date  at  which  the  contractor's  business  became 
normal,  or  the  sum  of  $45,393.44,  in  lieu  of  the  allowance  of  $39,687.65 
as  found  by  the  New  York  District  Board.  In  all  other  respects  this 
claimant's  appeal  will  be  denied. 

DISPOSITION, 

The  papers  herein  with  a  copy  of  this  decision  will  be  transmitted 
to  the  Claims  Board,  Ordnance  Department,  for  further  proceedings^ 
Col.  Delafield  and  Mr.  Smith  concurring. 
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April  2,  1920. 
Case  No.  2378. 

In  re  CLAIM  OF  THE  REMINOTON  ARHS  U.  M.  G.  GO. 

1.  ''COST  PLUS''   CONTKACT—DEFALCATION.— Where   a   ''cost  plus''   con- 

tractor is  negligent  in  preventing  or  discovering  theft  by  an  employee, 
the  amount  stolen  can  not  be  allowed  as  part  of  the  cost  under  the 
contract. 

2.  CONTRACTOK   NEGLIGENT. — Where    two   watchmen   were   discharged   in 

November,  1917,  and  a  clerk  collected  their  wages  weekly  until  Hay, 
1919,  before  discovery  by  the  contractor;  this  constituted  negligence 
in  preventing  or  discovering  the  theft  and  the  contractor  must  stand 
the  loss. 

3.  CLAIH  AND  DECISION. — Claim  under  General  Order  103  on  "cost  plus '^ 

contract  for  $2,702.36  stolen  by  contractor's  employee.  Held,  claimant 
guilty  of  negligence  and  ^ot  entitled  to  recover. 


Mr.  Eaton  writing  the  opinion  of  tlie  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  AVar  Department,  1918,  and  is  for  $2,702.36,  under  the  following 
circumstances. 

2.  The  Eemington  Arms  U.  M.  C.  Co.  had  at  least  five  formal 
contracts  with  the  United  States,  in  which  were  involved  important 
amounts  of  small  arms  and  ammunition. 

They  were  "  cost  plus  "  contracts,  i.  e.,  the  United  States  paid  the 
Eemington  Co.  the  cost  of  performing  work  plus  a  profit. 
*    In  general  the  cost  was  to  be  determined  according  to  the  "  Defini- 
tion of  '  cost '  pertaining  to  contracts  "  issued  by  the  Office  of  the 
Chief  of  Ordnance,  June  27,  1917. 

3.  It  is  claimed  that  the  amount  stolen  by  one  of  the  claimant's 
clerks  should  be  held  to  be  an  element  of  cost  when  properly  prorated 
among  the  Eemington  Co.'s  Government  and  civilian  contracts.  It 
appears  that  the  stealings  began  in  November,  1917,  and  continued 
to  May,  1919.  The  erring  clerk  was  then  arrested,  pleaded  guilty, 
and  sentenced  to  imprisonment.  He  was  able  to  accomplish  his 
thefts  by  withholding  the  dismissal  cards  of  two  watchmen  or  guards 
who  were  discharged  in  November,  1917.    Thereafter  he  collected 
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the  pay  weekly  of  the  two  men  who  were  not  employed  until  he  was 
caught  in  May,  1919.  The  superintendent  of  production,  who  w^as 
foreman  of  the  guard,  had  tlie  duty  of  placing  his  initials  on  the 
time  cards  of  the  men  under  him  and  these  cards  had  to  be  presented 
to  the  paymaster  before  the  weekly  wages  were  paid.  The  clerk, 
who  served  under  the  superintendent  of  production,  initialed  the 
superintendent's  initials,  presented  the  cards  at  the  pay  window,  and 
stated  that  he  was  asked  to  get  the  money  for  the  two  absent  guards. 
On  receiving  their  pay  envelopes,  he  pocketed  the  money. 

DECISION. 

1.  The  Government  accountants  who  testified  before  the  Board 
stated  that  the  theory  of  cost  accounting  required  the  allowance 
as  an  element  of  cost  under  some  circumstances  of  a  small  amount 
stolen  by  an  employee  of  a  contractor.  There  is  no  express  provision 
in  the  pamphlet  "  Definition  of  cost,"  which  is  made  a  part  of  the 
contract,  as  to  losses  caused  by  the  dishonesty  of  an  employee  such 
as  was  disclosed  by  the  evidence.  The  Government  attorney  denies 
the  accuracy  and  applicability  of  the  cost  accountants'  theory.  AVe 
find  it  unnecessary  to  pass  on  the  contradictory  theories  of  cost  ac- 
counting as  applied  to  the  contract  on  which  this  claim  is  based. 

2.  All  accountants  agree  that  where  a  lack  of  due  diligence  is 
shown  by  a  contractor  in  discovering  or  preventing  theft,  the  amount 
stolen  should  not  be  a  part  of  the  burden  of  cost.  All  agree  that 
there  was  a  lack  of  due  diligence  in  the  present  instance.  The  sys- 
tem used  by  the  Kemington  Co.  for  preventing  theft  was  pronounced 
a  good  one  by  the  accountants.  Its  operation  proved  to  be  faulty — 
as  they  put  it. 

3.  The  misbehaving  clerk  was  able  to  continue  his  practice  of  col- 
lecting the  pay  of  the  two  discharged  guards  for  a  year  and  a  half 
before  discovery. 

One  must  have  doubts  as  to  the  worth  of  a  system  under  which  so 
transparent  a  fraud  remained  so  long  undetected.  We  can  have  no 
doubt  that  the  failure  for  so  long  a  time  to  discover  that  the  two 
discharged  guards  were  no  longer  in  the  employ  of  the  Remington 
Co.  and  that  their  names  should  be  omitted  from  the  pay  roll  was  a 
fault  atributable  to  the  carelessness  of  the  claimant  company.  The 
loss  that  resulted  is  a  burden  which  the  Remington  Co.  must  bear. 
It  can  not  be  passed  into  the  "  Definition  of  cost "  on  any  defensible 
theory  of  cost  accounting. 

It  might  also  be  said  that  the  guilty  clerk  had  exceptional  oppor- 
tunities afforded  him  in  having  access  to  the  pay  envelopes;  that  a 
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roll  call  of  employees  once  in  a  while  would  have  disclosed  that  the 
two  guards  were  no  longer  at  work ;  that  the  superintendent  of  pro- 
duction has  not  explained  satisfactorily  his  ignorance  of  the  men 
who  took  orders  from  him  for  the  purpose  of  safeguarding  the  Rem- 
ington Co.  against  the  very  result  that  happened;  that  aU  clerks  in 
a  similar  position  to  the  guilty  one,  if  there  were  such,  might  have 
been  placed  under  Surety  Co.  bonds ;  that  the  number  of  guards,  said 
to  be  75  or  80,  was  not  so  great  that  the  foreman  might  not  have 
been  required  to  know  them  all  by  name  and  to  have  glanced  at  a 
pay  roll  list  to  make  sure  that  no  one  not  entitled  was  being  paid; 
and  that  the  claimant's  plant  was  not  so  extensive  as  to  make  it 
necessary  to  waive  the  earliest  rule  of  protection  that  has  been 
established,  viz,  that  cash  should  be  paid  to  the  person  entitled  to  it 
and  not  to  his  friend  or  agent. 

4.  For  the  reasons  stated  the  claimant  is  not  entitled  to  reimburse- 
ment in  this  instance. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Office  of  the  Director  of  Purchase,  for  appro- 
priate action. 

Col.  Delafield  and  Mr.  Tanner  concurring. 


April  2,  1920. 
Case  No.  2019. 

In  re  CLAIK  OF  MICHIGAN  COPFEB  &  BRASS  CO. 

1.  FACILITIES,  AMORTIZATION  OF— ORDER  RECITING  SEC.  120,  NATIONAL 
DEFENSE  ACT. — Where  duly  authorized  agents  of  the  Government  re* 
quest  a  mannfactiirer  to  install  special  machinery  for  the  manufacture 
of  cartridge  cases  and  agree  that  the  cost  of  such  machinery  may  be 
amortized  in  contracts  to  be  awarded  the  manufacturer  by  the  Govern- 
ment, and  where  a  letter  containing  an  order  for  cases  recites  that 
under  section  120  of  the  national  defense  act,  proposals  are  dispensed 
with  and  requests  the  manufacturer  to  notify  the  Government  of  the 
acceptance  of  the  order,  such  order  is  not  compulsory,  but  there  is  a 
voluntary  agreement  within  the  act  of  March  2,  1919,  under  which  the 
special  facilities  may  be  amortized. 

IS.  CANCELLATION  AGREEMENT— PUBLIC  POLICY.— Where  cancellation  of  a 
prior  contract  is  accepted  by  the  contractor  in  consideration  of  an 
agreement  between  the  Government  and  the  contractor  that  the  latter*! 
damages  arising  from  the  cancellation  will  be  amortized  in  future 
contracts  to  be  awarded  the  contractor,  such  an  agreement  is  contrary 
to  public  policy  because  against  the  interest  of  the  Government  and 
void. 

3.  INFORMAL  CONTRACT  CAN  NOT  BE  SETTLED  BY  AGREEMENT  BEFORE 

ACT  OF  MARCH  2,  1919. — There  was  no  consideration  passing  to  the 
United  States  for  the  oral  settlement  agreement  of  April,  1918,  and  the 
same  is  not  binding. 

4.  CANCELLATION  AGREEMENT,  EFFECT  OF  VOID.— Where  an  agreement  is 

entered  into  under  the  circumstances  stated  in  syllabus  No.  2,  and  is 
void  for  the  reasons  therein  stated,  whatever  rights  the  contractor  may 
have  under  the  original  contract  to  an  adjustment  for  damages  because 
of  its  cancellation  still  exist. 
9.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  special 
machinery.  Held,  that  the  order  contained  in  the  letter  of  December 
5,  1917,  and  its  acceptance  constitute  an  agreement  under  the  act  of 
March  2,  1919,  which  continues  in  effect  for  the  purpose  of  adjustment 
of  the  claim  for  special  machinery  purchased  for  its  execution. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  facts: 

1.  This  claim  has  been  brought  by  claimant  under  the  act  of 
March  2,  1919.  Statement  of  claim,  Form  B,  has  been  filed  under 
Purchase,  Storage,  and  Traffic  Division  Supply  Circular  No.  17, 
1919,  in  the  amount  of  $186,972.31,  based  upon  an  agreement  alleged 
by  claimant  to  have  been  entered  into  between  it  and  the  United 
States. 
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2.  Under  date  of  December  5,  1917,  the  claimant  was  given  an 
order  for  350,000  3-inch  cartridge  cases  at  $1.30  each.  The  first 
paragraph  of  the  order  read  as  follows : 

"  Under  the  provision  of  section  120  of  the  act  of  Congress  relating 
to  national  defense,  approved  June  3,  1916,  an  extract  copy  of 
which  is  enclosed,  and  other  laws  of  the  United  States  and  the 
Executive  Orders  of  the  President  of  the  United  States,  or  heads  of 
its  departments  under  which  the  requirements  of  advertisement  for 
proposals  are  dispensed  with,  and  referring  to  your  proposal  dated 
November  19,  1917  (GP  471.873/1041),  I  am  directed  by  the  Chief 
of  Ordnance  to  hereby  give  you  an  order  for  350,000  3-inch  (15-pdr.) 
Gun  Mark  II  Cartridge  Cases,  including  diaphragms."     *     *     * 

"  War-Ord~Gl336--737A. — You  are  requested  to  notify  this  office 
of  your  acceptance  of  the  above  order  by  wire  as  well  as  by  your  en- 
dorsement of  the  enclosed  copy." 

3.  For  the  performance  of  this  order  the  claimant  procured 
certain  special  facilities. 

4.  On  March  22,  1918,  the  Ordnance  Department  canceled  the 
order,  as  follows: 

"  Referring  to  the  order  given  you  under  date  of  December  5,  1916 
Procurement  Order  War-Ord-G1336-737A),  for  350,000  3-inch 
15-pdr.)  Gun  Mark  II  Cartridge  Cases,  including  diaphragms,  I 
am  directed  by  the  Acting  Cliief  of  Ordnance  to  and  do  hereby 
cancel  the  said  order,  due  to  the  fact  that  the  requirement  for  3-incn 
(15-pdr.)  Mark  II  Cartridge  Cases  has  been  reduced. 

"2.  *  *  *  You  are  requested  to  notify  this  office  of  your  ac- 
ceptance of  the  above  cancellation  by  wire,  as  well  as  by  your  endorse- 
ment of  the  enclosed  copy.  By  acceptance  of  this  cancellation  you 
will  be  understood  to  agree  that  the  United  States  shall  be  relieved 
of  all  liability  or  expenses  of  any  kind  arising  out  of  said  order." 

5.  Under  date  of  March  28,  1918,  the  claimant  wrote  to  Capt. 
A.  W.  Andrews  of  the  Ordnance  Department,  referring  to  the 
cancellation  of  the  foregoing  order,  and  referring  to  another  order 
which  the  claimant  understood  it  was  about  to  receive  for  400,000 
4.7-inch-gun  cartridge  cases  "in  place  of  the  order  that  you  have 
canceled  for  3-inch  15-pounder  antiaircraft  cartridge  cases."  The 
claimant  further  stated  that  the  new  order  would  not  be  sufficient  at 
the  price  named  to  make  good  to  the  claimant  for  the  amount  that 
it  had  already  invested  for  the  performance  of  the  first  order,  and 
for  the  necessary  expense  of  performing  the  second  order.  The 
claimant  thereupon  offered  to  sell  its  equipment  provided  for  the 
first  order  and  to  make  an  adjustment  with  the  Government. 

6.  On  April  5  and  6,  1918,  the  claimant's  representative  came  ta 
Washington,  met  Capt.  Andrews,  and  entered  into  an  oral  arrange- 
ment. 

7.  On  April  8,  1918,  the  claimant  wrote  to  Capt.  Andrews  reciting 
its  understanding  of  the  oral  arrangement  as  follows : 
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"  Our  understanding  is  that  you  wish  us  to  continue  to  equip  for 
the  4.7  case,  and  get  into  production  as  rapidly  as  possible.  We 
understand  that  the  Government  will  do  one  of  three  things : 

"(«)  If  we  are  to  get  no  more  case  business  than  the  order  for 
400,000  you  will  pay  us  sufficiently  more  than  SO  cents  each  to  make 
it  possible  for  us  to  at  least  break  even  after  charging  off  such  por- 
tion of  our  installation  expense  as  is  necessary  to  clear  the  debit  of 
our  books  on  the  case  business. 

"(6)  AVe  will  get  sufficiently  more  orders  for  the  4.7  case  to  make 
it  possible  for  us  to  at  least  break  e\en  on  the  transaction. 

"(<?)  After  completion  of  the  order  for  400,000  4.7  cases,  you  will 
give  us  antiaircraft  cases  to  build  in  sufficient  quantities,  and  at  a 
price  that  will  make  it  possible  for  us  to  at  least  come  out  even  on 
the  transaction. 

"  It  is  possible  that  you  will  give  us  only  the  antiaircraft  case  to 
make,  instead  of  the  4.7  case,  in  which  event  such  expense  as  we  are 
out  to  on  the  4.7  will  be  taken  care  of  by  the  Government. 

"AVe  put  this  up  to  you  frankly  in  accord  with  the  writer's  con- 
versation, so  that  you  will  realize  that  in  going  ahead  with  our  work 
it  is  understood  that  the  Government  will  take  care  of  us  with  suf- 
ficient orders  this  year  to  make  it  commercially  profitable  for  us  for 
having  equipped  to  give  the  Government  case  capacity." 

8.  On  April  10,  1918,  the  Govermnent  replied  as  follows : 

"  1.  The  department  begs  to  acknowledge  receipt  of  your  letter 
of  April  8,  1918  (P  471.873/23),  with  reference  to  3"  antiaircraft 
and  4.7"  cartridge  case  contracts. 

"  2.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  advise  that 
the  understanding  as  outlined  in  3^our  letter  is  correct,  and  the  de- 
partment will  agree  to  see  that  you  suffer  no  pecuniary  losses  due  to 
iny  cancellations  which  are  necessary  due  to  reduction  in  require- 
nents. 

"  3.  You  will  either  receive  enough  gross  business  to  reimburse  j- ou 
for  any  expense  to  which  you  have  been  put,  or  a  monetary  adjust- 
nent  covering  same. 

"  Respectfully, 

"  Projectile   kSection, 
"  MerrilI/  G.  Baker, 

'^Major^  Ord^  N.  A, 
Bv  A.  W.  Andrews, 

"  Captain,  Ord.  R.  Cy 

9.  On  April  17,  1918,  the  claimant  received  a  contract 
(P4932-1917A)  for  400,000  4.7-inch  gun  cartridge  cases  at  80  cents 

each. 

10.  On  September  17,  1918,  the  claimant  received  a  contract 
(Pl505e3-3618A)    for  1,000,000  4.7-inch  gim  cartridge  cases  at  80 

cents  each.  Subsequently  the  claimant  manufactured  and  delivered 
to  the  United  States,  pursuant  to  the  terms  of  the  formal  contract 
of  April  17,  1918,  a  portion  of  the  articles  therein  specified,  to  the 
number  of  about  22,000. 


848  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

11.  About  November  11,  1918,  the  claimant's  two  contracts  of 
April  17, 1918,  and  September  17, 1918,  were  suspended.  The  claim- 
ant thereupon  filed  claims  in  which  it  included  the  facilities  pro- 
vided for  these  two  contracts  and  also  the  facilities  provided  for  its 
first  procurement  order  of  December  5,  1917,  but  used  in  connection 
with  its  work  under  the  last  two  contracts. 

12.  In  the  settlement  of  the  two  contracts  of  April  17,  1918,  and 
September  17,  1918,  the  claimant  received  payment  in  full  for  cer- 
tain articles  manufactured.  The  District  Claims  Board,  however, 
declined  to  make  further  reimbursement  for  the  loss  sustained  bj 
reason  of  facilities  furnished  for  the  procurement  order  of  Decem- 
ber 5,  1917,  for  the  reason  that  such  facilities  had  not  been  specially 
provided  by  the  contractor  for  the  performance  of  the  last  two 
contracts.     (Supply  Circular  No.  111.) 

13.  The  claimant  executed  releases  discharging  the  Government 
from  all  claims  arising  out  of  the  contracts  of  April  17  and  Septem- 
ber 17,  1918,  and  another  release  discharging  the  Government  from 
all  claims  under  War  Order  G1336-737A.  These  releases,  however, 
were  accompanied  by  the  following  letter  which  was  accepted  by  the 
Detroit  District  Claims  Board  as  the  understanding  of  the  parties: 

*' Detroit  District  Claims  Boar  "iL\ucii  28,  1919. 

"  Detroit^  Michigan, 

"  Gentlemen  :  In  handing  vou  herewith  releases  on  G1336-73T  A 
for  350,000  3"  15  pdr.  cases,  aiid  also  a  release  on  P15053-3618A  for 
1,000,000  4.7  cases,  it  is  understood  that  these  releases  are  not  to.  be 
used  unless  our  claim  1917A  is  settled. 

"  It  is  our  understanding  that  our  claim  1917A  is  to  cover  all  three 
war  orders,  and  we  are,  therefore,  signing  releases  on  these  two." 

14.  Claim  19 17 A  contained  the  claimant's  claim  for  facilities  on 
the  war  order  of  December  5,  1917,  and  the  two  subsequent  contracts 
of  April  17  and  September  17,  1918. 

15.  The  claimant,  thereupon,  submitted,  in  new  form,  its  claim 
for  facilities  which  had  been  procured  prior  to  the  receipt  of  the  last 
two  contracts,  which  is  the  claim  now  before  the  Board  of  Contract 
Adjustment  for  determination. 

DECISION. 

1.  The  claimant  has  drafted  its  petition  upon  the  theory  that  its 
oral  conversations  and  the  letters  of  April  8,  1918,  and  April  10, 
1918,  hereinbefore  quoted,  constitute  an  informal  contract  by  the 
Government  upon  which  the  claimant  is  entitled  to  recover  within 
the  meaning  of  the  act  of  March  2, 1919. 

2.  The  gist  of  the  agreement,  if  there  was  an  agreement,  con- 
tained in  this  correspondence  is  a  promise  to  the  claimant  to  give  it 
new  contracts  either  sufficient  in  size  or  at  such  special  increased 
price  as  to  enable  it  to  make  up  for  its  loss  sustained  on  a  previous 
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order  terminated  by  the  Government.  This  is  (in  part  at  least)  sub- 
stantially an  attempt  by  an  officer  in  the  Procurement  Division  to 
-compromise  a  liability  of  the  Government  incurred  by  reason  of 
termination  of  the  order  of  December  5,  1917.  We  think  it  is  beyond 
the  power  of  the  officer  who  purported  to  make  it,  because  the  con- 
tract was  not  executed  in  accordance  with  the  statutes. 

3.  If  the  alleged  agreement  were  valid  it  might  be  argued  with 
<;onsiderable  force,  by  the  Government,  that  it  had  performed  every- 
thing that  it  had  agreed  to  perform  thereunder,  for  it  granted  to 
the  claimant  two  contracts  which,  it  appears,  all  parties  considered 
of  sufficient  size  to  allow,  if  carried  to  completion,  the  contractor  to 
amortize  out  of  the  purchase  price  its  expenses  incurred  for  all 
facilities. 

4.  We  believe,  however,  that  the  alleged  contract  of  April  8  is 
invalid.  It  is,  therefore,  binding  neither  upon  the  Government  nor 
upon  the  contractor. 

5.  It  appears  from  the  evidence  in  the  case  that  the  release  to  the 
Government  of  liability  under  order  #G  1336-737 A  was  made  con- 
ditional on  the  claimant  receiving  reimbursement  for  its  loss  there- 
under. This  reimbursement  has  not  been  made  and  the  release  is 
not  binding  upon  the  claimant. 

6.  The  order  of  December  5,  1917,  makes  reference  to  the  terms  of 
section  120  of  the  act  of  June  3,  1916.  It  is  not,  however,  in  form 
strictly  a  compulsory  order.  It  contains  reference  to  a  previous 
proposal  by  the  claimant  and  requests  acceptance  of  the  order  by  the 
claimant.  It,  therefore,  clearly  contemplates  a  voluntary  arrange- 
ment. It  was  accepted  by  the  claimant  by  commencement  of  per- 
forifnance  to  the  knowledge  of  Government  officials,  and  constitutes 
an  informal  contract  with  the  Government. 

7.  The  claimant's  petition  is  drafted  upon  a  theory  of  its  rights 
which  we  can  not  support,  but  is  suljicient  in  effect  to  enable  the 
claimant  to  enforce  its  rights  as  we  believe  they  exist. 

8.  The  claimant  is  entitled  to  recover  for  facilities  provided  under 
order  G1336-737A,  due  allowance  being  made  for  whatever  amortiza- 
tion or  compensation  for  losses  in  respect  to  the  facilities  in  question 
claimant  has  already  received  in  connection  with  settlements  for 
goods  delivered  under  contracts  P.4932-1917A  and  P15053-3618A,  or 
otherwise. 

DISPOSITION. 

This  Board  will  make*  and  transmit  a  statement  of  the  nature, 
terms  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Ordnance  Claims  Board,  War  Department,  Washington,  D.  C,  for 
action  in  the  manner  provided  in  subdivision  C,  section  5,  Supply 
Circular  17,  Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Bayne  concurring. 


April  3,  1920. 
Cases  Nos.  2059  and  2061. 

In  re  CLAIM  OF  WEIGHT  WORKS   (DAVID  A.  WRIGHT). 

1.  AUTHORITY. — In  order  to  be  binding  upon  the  Government,  an  oral  agree- 

ment must  have  been  definitely  fixed  and  the  authority  of  the  person 
acting  on  behalf  of  the  Government  in  making  such  an  agreement  must 
be  established  beyond  question. 

2.  EVIDENCE — TESTIMONY    OF    SURVIVING    PARTY    TO    A    CONTRACT. — 

Where  it  is  sought  to  establish  an  oral  agreement  with  the  Govern- 
ment, and  the  Government's  representative  is  deceased,  claimant  is  in- 
competent to  testify  as  to  conversations  with  the  deceased  representa- 
tive of  the  Government,  which  it  claims  constitute  the  oral  agreement. 
8.  CLAIM  AND  DECISION. — Claim  for  $91,604.99,  under  the  act  of  March  2, 
1919,  for  facilities  and  materials  for  the  manufacture  of  certain  lathes. 
Held,  no  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  come  to  the  Board  of  Contract  Adjustment  from 
the  Ordnance  Claims  Board  as  Class  B  claims  under  the  act  of  March 
2,  1919.  Statements  of  claim  have  been  filed  under  Purchase,  Stor- 
age, and  Traffic  Division  Supply  Circular  No.  17, 1919,  for  $34,424.47, 
less  $6,000  for  salvage,  claim  No.  2059,  and  for  $63,180.52,  claim  No. 
2061,  by  reason  of  agreements  alleged  to  have  been  entered  into 
between  the  claimant  and  the  United  States. 

2.  Claimant  alleges  that  on  or  about  May  26,  1918,  it  entered  into 
an  agreement  with  Mr.  Howard  Abbott,  engineer  and  negotiator  in 
charge  of  locating  plant  facilities.  Plant  Section,  Production  Divi- 
sion, Ordnance  Department,  for  increasing  plant  facilities  for  tjie 
manufacture  of  large  engine  lathes,  and  is  now  seeking  to  recover 
from  the  Government  tlie  sum  of  $63,180.52,  which  amount  it  alleges 
it  expended  in  providing  facilities  and  equipping  the  old  Allis-Chal- 
mers  Manufacturing  Co.'s  plant  at  1150  South  Washtenaw  Avenue, 
Chicago,  111.     (Case  No.  2061.) 

3.  The  claimant  is  also  seeking  to  recover  from  the  Government 
$34,424.47,  less  $6,000  for  salvage,  for  materials  alleged  to  have  been 
purchased  for  the  manufacture  of  43  42-inch  by  40- foot  Fifield  triple- 
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geared  engine  lathes  in  compliance  with  an  alleged  verbal  order  from 
Mr.  Abbott  on  or  about  September  3,  1918,  for  said  lathes,  but  for 
whicli  no  purchase  order  or  contract  was  ever  sent  claimant.  (Case 
No.  2059.) 

4.  The  claimant  alleges  that  in  response  to  an  invitation  of  the 
Ordnance  Department  to  the  tool  builders  to  assist  the  department  in 
rapidly  producing  the  enormous  quantity  of  machine  tools  required 
by  the  War  Department,  its  proprietor,  Mr.  David  A.  AVright,  came 
to  Washington  in  May,  1918,  and  was  introduced  to  Maj.  Charles 
D.  "Westcott,  chairman  of  a  committee  which  had  in  charge  engineer- 
ing and  technical  Avork  on  machine-tool  equipment,  and  closely  as- 
sociated with  Maj.  AVestcott  was  Mr.  Abbott;  that  claimant  offered 
to  attempt  to  secure  or  assist  in  procuring  necessary  plant  facilities, 
particularly  for  the  production  of  large  gun-boring  and  engine 
lathes;  that  this  tender  was  accepted,  and  that  claimant  made  dili- 
gent efforts  to  locate  additional  facilities  for  the  Plant  Section,  but 
without  success;  that  at  this  time  claimant  was  operating  a  machine 
shop  in  Chicago  producing  large  lathes  already  contracted  for,  and 
that  when  Maj.  AVestcott  and  Mr.  Abbott  requested  it  to  take  on  a 
large  contract  for  manufacturing  engine  or  gun-boring  lathes,  claim- 
ant was  unable  to  accept  it. 

The  claimant  also  alleges  that  it  offered  to  equip  another  plant, 
namely,  the  old  Allis-Chalmers  plant,  for  the  production  of  these 
lathes,  providing  the  Ordnance  Department  would  agree  to  utilize 
these  facilities  when  completed;  that  this  offer  was  immediately  ac- 
cepted and  claimant  was  requested  to  proceed  at  its  own  expense 
to  prepare  said  plant  for  the  production  of  gun-boring  or  engine 
lathes  with  the  distinct  understanding  that  the  Ordnance  Depart- 
ment would  utilize  these  facilities  when  ready,  and  that  it  immedi- 
ately purchased  said  Allis-Chalmers  plant  and  proceeded  to  obtain 
and  install  machinery  and  facilities  for  the  manufacture  of  large 
gun-boring  and  engine  lathes. 

5.  The  claimant  further  alleges  that  on  or  about  August  26,  1918, 
it  received  a  wire  from  Mr.  Abbott  requesting  its  immediate  pres- 
ence in  Washington,  and  upon  Mr.  Wright's  arrival  definite  verbal 
instructions  were  given  him  on  or  about  September  3,  1918,  by  Mr. 
Abbott,  in  the  presence  of  Maj.  Westcott,  to  proceed  with  all  pos- 
sible speed  with  plant  preparations  and  to  purchase  materials  for 
the  manufacture  specifically  of  43  42  inch  by  40  foot  Fifield  triple- 
geared  engine  lathes,  prices  to  be  based  on  claimant's  quotations  of 
August  27,  1918 ;  that  it  continued  with  its  plant  preparations  and 
purchased  materials  for  said  lathes,  and  in  response  to  its  frequent 
requests  for  formal  contract  claimant  was  informed  that  the  original 
design  of  the  194  mm.  guns,  for  which  these  lathes  were;  needed,  was 
being  changed  slightly,  and  that  the  order  was  being  temporarily 
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held  up,  but  that  as  soon  as  the  design  was  approved  the  claimant 
would  receive  formal  order  through  the  Procurement  Division. 

6.  In  support  of  its  claims  the  claimant  submitted  numerous  tele- 
grams and  letters,  most  of  which  passed  between  claimant  and  Maj. 
Westcott. 

On  July  15,  1918,  the  claimant  sent  the  following  telegram  to 
Maj.  Westcott: 

"Can  accept  commitment  for  the  eighty-four  inch  lathes  prefer- 
ably not  over  forty  foot  beds.  Begin  shipment  one  per  week  four 
months.  Increase  two  per  week  six  months.  Assembling  will  be  done 
our  new  plant.  Castings  from  Brady  foundry,  Ferguson  Lange, 
also  Plamondon  and  Wicr  Steel  and  6thers.  Gears  from  ourselves, 
also  Foote  Brothers.  William  Ganschot  and  Plamondon  and  Dia- 
mond Brass  and  others.  Steel  from  Ryerson  and  Hoyt  Noe  and 
Crucible  and  others.  Machining  ourselves  and  Ilanna  Engineering 
and  Johnson  Engineering  and  Elms  Engineering  and  Hy.  Pratt 
and  Plamondon  and  others.  Planing  ourselves  and  Elms  Engineer- 
ing and  Johnson  P^ngineering  and  Plamondon  and  Hy.  Pratt  and 
Hanna  Engineering  and  others.  Forging  from  Larson  and  Carlson 
Company  and  A.  Finkel  and  others.  At  present  time  can  secure 
large  amount  additional  facilities.  Will  appreciate  j'our  telegraphic 
reply,  as  if  I  am  to  undertake  this  worK  must  know  definitely  at 
early  date." 

The  claimant  by  its  proprietor,  Mr.  Wright,  admitted  at  the  hear- 
ing of  these  cases  that  it  never  received  a  contract  for  the  84-inch 
lathes  for  the  reason  that  its  plant  was  not  in  shape  to  turn  out  said 
lathes  within  the  time  required  by  the  Ordnance  Department. 

On  August  26,  1918,  the  Production  Division  of  the  Ordnance  De- 
partment sent  claimant  the  following  telegram: 

"  Ordnance  Department  requires  the  following  heavy  duty  engine 
lathes  stop :  Twenty  forty-two  inch  swing  by  thirty-foot  bed  twenty- 
one  foot  centers,  two  carriages  stop ;  Twenty  thirty-six-inch  or  forty- 
two-inch  swing  by  four-foot  centers,  one  carriage  and  taper  at- 
tachment stop ;  Nine  forty-two-inch  swing  by  thirty-foot  bed  twenty- 
one-foot  centers,  two  carriages  each  and  taper  attachment  each  stop ; 
Five  thirty-inch  swing  by  twelve-foot  bed,  standard;  wire  Captain 
Turner  possible  deliveries  on  such  sizes  as  you  can  deliver  without 
fail  before  November  fifteen.  Nineteen  eighteen;  earlier  deliveries 
desired." 

The  claimant  acknowledged  receipt  of  the  above  telegram  on  Au- 
gust 27,  1918,  and  in  compliance  with  a  telegram  from  Mr.  Abbott 
of  August  28,  1918,  the  claimant,  by  Mr.  Wright,  came  to  Washing- 
ton and  discussed  the  proposed  contract  for  the  42-inch  lathes  with 
Maj.  Wescott  and  Mr.  Abbott.  As  a  result  of  this  conference  and  on 
or  about  September  3,  1918,  the  claimant  received  a  contract  for 
three  60-inch  lathes  which  were  not  completed  at  the  time  the  armis- 
tice was  signed.  Subsequent  to  this  date  claimant  sent  many  tele- 
grams and  letters  to  Maj.  Wescott  and  Mr.  Abbott  making  inquiry 
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as  to  the  progress  being  made  by  the  Depailment  concerning  the 

proposed  order  for  the  43  42-inch  by  40- foot  lathes. 

On  September  25, 1918,  tlie  claimant  sent  the  following  telegram  to 

Capt.   H.   Carlton,  Procurement  Division,  Ordnance   Department, 

Washington,  D.  C. : 

"Reference  jroiir  letter  September  third  informing  me  von  were 
preparing  requisition  for  approval  board  of  review  covering  three 
sixty-inch  by  thirty-six-foot  heavy  duty  triple  geared  Fifield  Engine 
lathes.  We  received  priority  certificate  for  these  to-day.  Kindly 
wire  government  order  number  stop.  When  in  Washington  was  in- 
formed requisition  would  be  made  up  covering  forty-three  forty-two- 
inch  by  forty-foot- lathes;  wire  has  this  been  done  and  shall  we  pro- 
ceed with  order  for  the  forty-three  lathes? " 

On  September  27,  1918,  Maj.  Wescott  sent  the  following  letter  to 
the  claimant  in  answer  to  its  telegram  of  September  23,  1918. 

"  Your  telegram  of  September  23rd,  has  been  received  and  I  have 
referred  it  to  Mr.  Howard  Abbott  of  the  Plant  Section,  Procure- 
ment Division. 

"This  42-inch  swing  lathe  project  has  been  temporarily  held  up 
and  for  that  reason  the  Procurement  Division  has  been  unable  to 
issue  purchase  orders. 

"  Mr.  Abbott  is  just  now  on  his  way  to  St.  Louis,  and  he  will  doubt- 
less call  on  you  in  (^hicago  confirming  this  statement  and  giving 
you  full  information," 

On  September  28,  1918,  Mr.  Wright  addressed  a  letter  to  Mr. 
Abbott  in  words  and  figures  as  follows : 

"Will  you  kindly  advise  me  what  disposition  has  been  made  of 
the  requisition  for  43  42''x40'  lathes  which  the  writer  had  up  with 
yourself  and  Maj.  Westcott  in  Washington  some  three  weeks  ago? 

"  You  will  recall  that  I  was  encouraged  to  believe  that  this  con- 
tract would  be  placed  with  me,  and  I  therefore  proceeded  accordingly 
on  my  return  to  Chicago,  and  have  since  refused  to  bid  on  any  more 
lathes  for  Government  work  and  also  for  private  industries,  for  the 
reason  that  these  42-inch  lathes  would  take  up  my  capacity  for  some 
time  to  come. 

"/  have  been  unable  to  secure  a7iy  information  in  regard  to  this 
order,  however,  and  I  s^incerely  trust  that  savie  has  not  been  diverted 
eUewhere. 

"  I  wired  you  on  the  27th  inst.  in  regard  to  this  order,  but  have  no 
reply  to  my  telegram.  Will  you  be  good  enough  to  look  into  this 
matter,  and  advise  me  fully?  At  present  I  prefer  not  to  make  an- 
other trip  to  Washington  as  I  am  very  busy  on  the  three  60"  x  36' 
lathes  for  which  I  have  just  now  received  priority  certificate.  How- 
ever, if  advisable,  I  can  arrange  to  go,  rather  than  face  a  prospect 
of  losing  this  order  as  I  have  much  of  the  material  now  on  hand. 
Please  advise." 

On  September  28,  1918,  the  claimant  sent  the  following  letter  to 

Maj.  Westcott: 

"We  are  more  or  less  in  a  quandary  in  regard  to  the  order  for 
forty-three  42"  x  40'  lathes  which  the  writer  was  given  to  under- 
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stand  would  be  placed  with  us  immediately  after  my  return  from 
Washington  some  three  weeks  ago.  I  wired  Capt.  Carlton  in  regard 
to  this  order  on  the  25th  inst.  and  have  his  reply  to  the  effect  that 
his  division  has  no  authorization  to  purchase  the  42"  lathes  men- 
tioned and  he  therefore  could  not  place  the  order  with  us. 

"  You  will  recall  that  both  yourself  and  Mr.  Abbott  assured  me 
while  in  Washington  that  this  authorization  would  be  inade,  and 
that  I  might  expect  to  receive  the  order.  I  informed  you  at  the  time 
that  I  would  proceed  accordingly,  and  as  I  have  received  no  further 
word  from  you,  I  trust  this  order  has  not  since  been  diverted  else- 
where, as  I  refused  to  quote  on  the  forty-eight  lathes  48"  swing  for 
the  Navy  Department  on  Sept.  24th,  on  account  of  the  forty-three 
lathes  promised  me  taking  up  my  capacity. 

"  I  am  enclosing  herewith  progress  record  on  the  three  60"  x  36' 
lathes,  priority  certificate  for  which  was  received  by  me  on  Friday^, 
the  27th  mst.,  and  for  which  we  expect  to  have  all  the  material  in 
our  shops  and  well  machined  within  the  next  thirty  days.  I  should 
be  very  glad  to  have  you  show  this  progress  record  to  ifr.  Abbott 
and  Capt.  Carlton,  for  the  reason  that  I  do  not  believe  anyone  in 
Washingt<m  realizes  the  strenuous  efforts  we  have  made  toward 
servin«:  the  Government. 

"  Wish  to  state  also  that  on  the  42"  lathes  we  can  show  a  better 
progress  record  on  many  of  these  than  we  show  on  the  enclosed 
sheet,  w^iich  we  believe  should  assist  us  in  securing  this  order. 

"The  writer  appreciates  your  good  offices  in  our  behalf  and  is 
relying  on  you  to  give  the  matter  of  these  42"  lathes  your  con- 
sideration, as  I  would  like  to  be  saved  another  trip  to  Washington 
at  the  present  time.  However,  if  you  think  it  advisable  I  shall  ar- 
range to  see  you  personally.  Will  j'ou  kindly  advise  me  at  once, 
obliging." 

On  October  2,  1918,  ilaj.  Westcott  answered  the  above  letter,  as 
follows : 

"  Your  letter  of  September  28th  relative  to  the  forty-three  engine 
lathes  42"  x  40'  duly  received. 

"  I  assume  that  you  have  read  my  letter  of  September  27th  relative 
to  the  same  matter.  I  am  turning  your  letter  of  the  28th  inst.  over 
to  the  Plant  Section  for  the  immediate  attention  of  Mr.  Abbott  upon 
his  return  here,  probably  to-day. 

"As  far  as  can  be  ascertained  the  procurement  orders  for  the  42" 
engine  lathes  have  not  been  issued  to  you,  because  the  project  for  the 
194  mm.  guns,  which  are  to  be  manufactured  by  these  lathes,  has 
itself  been  held  up.  As  soon  as  that  gun  project  is  approved  in  its 
final  form  the  procurement  orders  to  vou  for  the  lathes  in  question 
will  doubtless  be  issued.  I  am  expediting  this  matter  as  much  as 
possible  in  accordance  with  your  request." 

7.  At  the  hearing  of  these  claims  Mr.  Wright,  the  proprietor  of 
AVright  Works,  testified  that  on  or  about  April,  1918,  he  received  a 
contract  for  four  60-inch  lathes  from  the  Standard  Steel  Works,  but 
that  none  of  these  lathes  were  completed  at  the  time  the  armistice 
was  signed;  that  in  April,  1918,  he  was  using  a  part  of  the  plant  of 
the  Ilanna  Engineering  Co.  for  assembling  lathes;  that  it  was  his 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  855 

intention  of  having  the  majority  of  parts  for  the  42-inch  by  40- foot 
lathes  made  by  other  manufacturers  and  shipped  to  the  old  AUis- 
Chalmers  plant  for  assembly  purposes ;  that  most  of  the  material  for 
which  claimant  is  now  seeking  reimbursement  from  the  Government 
was  obtained  for  a  contract  for  lathes  placed  b'y  Ryerson  Co. ;  that  he 
cancelled  the  orders  for  materials  to  be  used  in  the  manufacture  of 
the  43  42-inch  by  40-foot  lathes  and  the  expense  in  cancelling  them 
was  negligible;  that  the  sum  and  substance  of  his  conferences  with 
Maj.  Westcott  and  Mr.  Abbott  was  that  he  was  to  take  and  have  a 
big  part  in  the  program ;  that  it  was  of  urgent  necessity  and  had  been 
put  up  to  him  in  sugh  a  way  that  he  could  hardly  refuse ;  that  these 
gentlemen  told  him  to  go  ahead  and  secure  the  old  AUis- Chalmers 
plant  and  get  busy  at  the  earliest  possible  moment ;  that  Mr.  Abbott 
told  him  to  go  ahead  and  get  busy  on  the  43  42-inch  lathes  immedi- 
ately and  confirming  order  would  be  sent  as  soon  as  it  could  be  gotten 
out  and  that  Maj.  Westcott  was  present  part  of  the  time  during  these 
conferences. 

8.  Mr.  Wright  testified: 

"Question.  Who  is  Mr.  Abbott? 

"Mr.  Wright.  Mr.  Abbott,  from  understanding,  was  acting  for  the 
production  Division,  as  consulting  engineer — mechanical  expert. 

"Mr.  Wright.  I  took  it  down  personall3\  I  wrote  that  letter  at 
lunch  time. 

"Question.  And  then  when  you  took  it  down  there  did  you  have  a 
conversation  with  him  (Mr.  Abbott)  ? 

"Jlr.  Wright.  In  the  afternoon,  yes,  sir. 

"Question.  "Who  was  present? 

"Mr.  AVright.  Mr.  Abbott  and  Major  Westcott  part  of  the  time. 
I  think  most  of  the  time ;  I  don't  recall. 

"Question.  What  was  said  at  that  conversation? 

"  Mr.  Wright.  That  I  was  to  go  ahead  and  get  busy  on  the  43  42- 
inch  lathes  immediately,  and  they  would  send  me  confirming  order  as 
soon  as  it  could  be  gotten  out." 

"Mr.  Wright.  *  *  *  In  Washington  I  was  asked  what  I  could 
do  in  the  way  of  increasing  facilities  for  manufacturing  lathes,  and 
I  su'Tirested  several  wavs  in  which  it  could  be  done,  but  at  that  time  I 
told  them  the  only  w^ay  I  would  consider  a  contract  w'as  on  a  cost- 
plus  basis.  There  was  never  anything  particularly  done  about  that, 
and  I  never  paid  any  more  attention,  and  never  thought  of  buying 
a  new  plant,  and  would  not,  had  it  not  been  for  the  extenuating — 1 
mean  the  great,  crying  need  for  this  stuff.    Somebody  had  to  do  it. 

"Question.  So  you  bought  this  plant  about  May  27,  1918? 

"Mr.  Wright.  Yes,  sir." 

"  Question.  What  had  you  on  August  3rd  actually  committed  your- 
self for  in  the  way  of  machinery  for  these  42-inch  lathes  ? 

"  Mr.  Wright.  I  don't  know  as  I  had  committed  myself  to  any- 
thing." 

"Question.  Now  will  you  specify  exactly  what  machinery,  at  the 
close  of  September,  youlaad  in  there  other' than  that  which  you  were 
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using  and  could  use  on  the  three  60-inch  lathes,  which  was  adaptable 
for  use  on  the  43  42  by  40  inch  lathes  ? 

"Mr.  Wright.  We  had  a  great  deal  of  material  in  there  that  was 
originally  for  50-inch  lathes,  and  that  were  cancelled,  supplied  to  the 
42-inch  lathes  later,  at  tliat  time. 

"Question.  50-inch  lathes  were  cancelled? 

"  Mr.  Wright.  Yes. 

"Question.  By  whom? 

"Mr.  Wright.  We  cancelled,  I  think,  a  total  of  25  lathes  with 
Joseph  T.  Ryerson.    We  made  a  great  many  cancellations. 

"Question.  Oh,  then,  you  had  contracts,  sir,  for  other  work  besides 
this  (Tovernment  work? 

"Mr.  Wright.  Yes. 

"Question.  But  as  we  understand  it,  this  claim,  the  one  for 
$34,424.47,  was  for  material  and  parts  of  the  actual  lathes  themselves- 
that  you  had  purchased  ? 

"Air.  Wright.  For  the  48  42-inch  lathes. 

"Question.  Yes. 

"Mr.  Wright.  Yes,  sir.    This  was  the  stuff  w^e  had  purchased.    A 

Seat  deal  of  it  was  stock  cancelled  orders  and  allotted  to  this  43 
:he  order." 

"  Mr.  Wright.  A  great  deal  of  that  work  had  been  arranged  for 
outside.  Now,  just  what  it  consisted  of  I  don't  know,  but  we  were 
on  very  friendly  terms  with  practically  every  large  manufacturer 
in  Chicago,  and  they  were  all  very  willing  to  help  us  out  when  we 
needed  it. 

"  Question.  Had  you  placed  any  definite  commitments  on  the  faith 
of  this  agreement  of  September  3rd  with  any  manufacturers  to  do 
work  necessary  on  these  forty-three  42-inch  lathes  ? 

"  Mr.  Wright.  You  mean  definite  orders  ? 

"Ques-tion.  Yes. 

"  Mr.  Wright.  I  think  we  had  all  the  material  ordered,  but  we  can- 
celed it. 

"Question.  Did  you  incur  any  expense  in  canceling  it? 

"  Mr.  Wright.  If  we  did,  it  was  negligible,  because  they  had  not 
had  time  to  get  busy  on  it  before  the  armistice  was  signed." 

"  Question.  Did  you  make  any  inquiry  as  to  what  authority  either 
Mr.  Abbott  or  Major  Westcott  had?     *     *     ♦ 

"  Mr.  Wright.  I  can  not  say  that  I  did,  except  that  they  were  the 
people  I  was  doing  business  with  and  was  referred  to. 

"  Question.  Now,  Mr.  Wright,  you  are  a  man  used  to  doing  large 
business.  You  would  not  go  out  and  spend  thousands  of  dollars  on 
the  statement  of  a  man  unless  you  investigated  something  about 
what  his  authority  was? 

"  Mr.  AVright.  In  a  case  like  that,  yes ;  for  the  simple  reason  I  was 
introduced  to  him  as  the  man  that  had  the  authority. 

"  QuCvStion.  Who  introduced  you  ? 

"Mr.  Wright.  A  major  in  Colonel  Tripp's  office. 

"  Question.  Did  he  tell  you  he  had  the  authority  or  did  he  tell  you 
this  man  will  talk  the  matter  over  with  you? 

"  Mr.  Wright.  No,  sir;  he  introduced  me  to  him  and  he  said, '  This 
is  the  man  that  is  handling  the  proposition." 
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"  Question.  On  September  3rd  you  came  to  Washington  and  you 
had  an  interview  with  Major  Westcott  and  with  Mr.  Abbott  with 
reference  to  three  60-inch  lathes.     Is  that  a  fact? 

"'Mr.  Wright.  Yes,  sir. 

"  Question.  Did  you  talk  with  anybody  else  about  the  contract  for 
three  60-inch  lathes? 

Mr.  AVright.  No  one  except  Capt.  Carlton,  about  the  contract — 
the  form  of  it.     He  asked  me  to  look  it  over. 

"  Question.  After  you  talked  with  Major  Westcott  and  Mr.  Abbott, 
you  received  a  contract  for  three  60-inch  lathes,  signed  by  General 
Williams? 

''  Mr.  AVrigiit.  You  have  got  the  contract  here.  I  do  not  remem- 
ber who  signed  it.  But  I  did  not  receive  the  contract  until  consid- 
erable time  afterwards." 

9.  Major  Westcott,  who  appeared  as  a  witness  for  the  claimant, 

testified : 

*  *  *  So  Mr.  Abbott  'immediately  started  a  country-wide 
search  for  machine  shops  which  could  be  changed  over  at  the  expense 
of  the  people  who  would  subsequently  do  the  work,     ♦     *     * 

"He  (Mr.  Wright)  was  brought  to  my  office  and  introduced  to  me 
by  a  major  from  the  Production  Division.  -  As  I  did  not  know  the 
names  of  the  officers  at  that  time,  I  do  not  I'ecoUect  his  name.  I  do 
remember  that  this  officer  introduced  Mr.  Wright,  saying  in  sub- 
stance that  as  I  had  charge  of  the  machine  tool  work  we  might  be 
able  to  use  the  facilities  which  Mr.  Wright  would  be  able  to  furnish. 
Immediately  we  got  in  conference  with  the  Plant  Section,  Mr. 
Abbott,  and  we  found  Mr.  Wright's  status  out  there.  We  found  just 
what  he  could  do,  or  what  he  felt  that  he  could  do  in  a  conservative 
estimate,  and  the  result  of  these  conferences  was  that  it  appeared 
probable  that  Mr.  Wright  would  be  able  to  manufacture  and  deliver, 
either  55-inch  •gun-boring  lathes,  84  or  88  inch  gun-boring  lathes; 
and  those  were  the  first  negotiations  started  by  Mr.  Abbott,  who  was 
the  official  negotiator  with  Mr.  Wright.  Those  negotiations  led  up 
to  the  .purchase  by  Mr.  Wright,  as  I  afterwards  ascertained,  of  the 
old  Allis-Chalmers  plant  at  1150  S.  Washtenaw  Avenue,  Chicago. 
At  that  time  Mr.  Wright  was  doing  work  on  machine  tool  manufac- 
ture in  two  other  shops  in  Chicago,  as  far  as  my  information  went. 
At  least  I  was  so  informed  by  Mr.  Abbott.  I  had  not  the  negotiation 
in  hand  for  these  facilities,  and  all  mv  information  came  through 
the  Plant  Section  in  these  conferences." 

*  *  *  Mr.  Wright  was  directed  by  Mr.  Abbott  after  several 
conferences — ^I  don't  know  how  many — in  which  I  participated,  to 
increase  the  preparation  of  his  plant  for  the  manuiacture  of  these 
42-inch  lathes. 

"Major  Westcott.  The  upshot  of  that  conference  was  that  Mr. 
Wright  gave  assurances  that  his  plant  at  1150  S.  Washtenaw  Avenue 
would  be  prepared  in  time  for  the  signing  of  the  contract  when  the 
194  mm.  project  should  be  approved.  It  had  not  been  approved  yet 
because  the  drawings  were  not  completed  and  the  contract  for  those 
lathes  could  not  be  let  except  on  the  approved  contract.  Mr.  Wright 
was  very  much  concerned  to  know  at  that  time  the  approximate  date 
of  when  these  drawings  would  be  approved,  for  the  reason  that  he 
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needed  just  as  much  time  as  possible  to  complete  his  preparations. 
Mr.  Abbott  was  expecting — my  recollection  is  that  I  knew  nothing 
personally  about  the  progress  of  those  drawings;  Mr.  Abbott  made 
all  the  inquiries  of  the  proper  division,  whoever  had  charge  of  that 
work — and  he  was  deciciedly  under  the  impression  that  the  drawings 
wouhl  be  approved,  my  impression  was,  within  a  month." 

"Question.    Did  he  (Mr.  Wright)  ever  work  under  this  contract! 

"Major  Westcott.  Yes.  Some  time  in  October  his  work  was 
apjoarently  sufficiently  far  advanced  for  him  to  decide  pretty 
dehnitely  when  he  could  begin  deliveries,  and  Mr.  Abbott  reported 
to  me  that  some  time  in  October  Mr.  Wright  could  begin  work  oi^ 
those  lathes  at  any  time  after  that,  and  Mr.  Wright  was  continuallv 
making  inquiries  as  to  when  the  194  mm.  product  would  be  appffovea- 
Those  were  being  made  continually.  Sometimes  he  would  telephone^ 
sometimes  he  would  w^rite,  and  just  how  the  inquiries  came  I  can  not 
recall." 

"  Question.  Your  duties,  as  I  understand  from  your  evidence,  werft* 
purely  of  a  technical  nature  as  a  consulting  engineer.  Is  that  cor- 
rect? 

"  Major  Westcott.  Of  a  technical  nature  in  connection  with  the 
machine  tool  equipment  in  an  advisory  capacity  with  Mr.  Abbott  in 
the  Plant  Section,  who  had  charge  oi  procuring  of  plant  facilities, 
and  as  chairman  of  the  committee,  but  I  had  nothing  to  do  with  the 
negoticttion8  at  aU^ 

"  Question.  And  an  svch  you  had  no  authority  to  enter  into  con- 
tractual  relations  ivith  anyone  on  hehalf  of  the  Government^  had 
you? 

"Major  Westcoti'.  No;  that  was  not  my  function  at  all.  That 
was  the  function  of  the  procurement  division  and  the  contract  sec- 
tion, miscellaneous  procurement." 

"  Major  AVestcott.  Mr.  Abbott  was  in  the  planst  section  of  tlie  pro- 
duction division. 

"  Question.  I  understood  j^ou  to  say  that  Mr.  Abbott  had  charge 
of  procuring  plant  facilities.  As  a  matter  of  f act^  were  not  Mr. 
Abbott's  duticvS  confined  to  locating  plant  facilities  ? 

"  Major  Westcott.  I  do  not  know  whether  I  knew  just  what  was 
the  dividing  line  of  his  duties.  I  understood  that  his  duties  were 
the  locating  of  plant  facilities  and  arranging  with  the  owners  for 
putting  in  those  facilities.  I  don^  know  j«st  the  precise  limits  of 
Mr  Abbott's  authoritv.  Whenever  available  plant  facilities  ap;- 
neared  anywhere  as  tlie  result  of  Mr.  Abbott's  investigation,  or  as 
the  result  of  my  own  work,  the  owners  were  requested  to  come  to 
Washington  for  a  conference. 

"  Maior^WESTCOTT.  Which  we  had  in  the  Plant  Section  with  va- 
rious  members  of  our  committee,  and  he  usually  telephoned  me  to 

^^"^buesti"  n.  It  was  for  the  purpose  of  locating  the  various  parties 
who  might  be  in  a  position  to  do  the  work  which  the  Government 

from  time  to  time  was  requiring?  ^     ^  ^    -i-i.- 

"Major  Weotcxot.  That  was  exactly  it.     Plant  facilities  were 

practically  iin?ecurable  then." 
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10.  The  record  indicates  that  Mr.  Howard  Abbott  died  on  or  about 
April  16,  1919. 

DECISION. 

1.  The  question  for  the  decision  of  the  Board  is  whether  there  was 
a  definite  oral  agreement,  binding  upon  the  Government,  by  which 
claimant  was  obligated  to  purchase  and  equip  a  plant  and  procure 
materials  for  the  manufacture  of  large  engine  lathes  at  a  definite 
fixed  price,  and  upon  terms  satisfactory  to  both  parties. 

2.  In  order  for  an  oral  contract  to  bind  the  Government  in  a  case 
of  this  kind,  the  terms  of  the  agreement  must  have  been  definitely 
fixed  and  the  authority  of  the  officer  or  agent  of  the  Government, 
alleged  to  have  made  the  agreement,  must  be  established  beyond 
question. 

3.  Section  858,  Revised  Statutes,  provides: 

"  In  the  courts  of  the  United  States  no  witness  shall  be  excluded 
in  any  action  on  account  of  color,  or  in  any  civil  action  because  he 
is  a  party  to  or  interested  in  the  issue  tried:  Provided,  That  in  ac- 
tions by  or  against  executors,  administrators  or  guardians  in  which 
judgment  may  be  rendered  for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  the  other,  as  to  any  transaction  with,  or 
statement  by,  the  testator,  interstate,  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  or  required  to  testify  thereto  by  the 
court.  In  all  other  respects,  the  laws  of  the  State  in  which  the  court 
is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  IFnited  States  in  trials  at  common  law,  and  in 
equity  and  admiralty." 

The  Supreme  Court  of  the  United  States  has  held  that  the  pro- 
visions of  the  above  section  that  no  party  to  any  action,  by  or  against 
a  personal  representative,  can  testify  against  his  adversary  as  to  any 
transaction  with  or  statement  by  the  deceased,  imless  called  to  testify 
thereto  by  the  opposite  party  or  by  the  court,  applies  to  the  courts  of 
the  District  of  Columbia,  as  fullv  as  to  the  Circuit  and  District 
Courts  of  the  United  States.     (Page  vs.  Bur?rstine^  102  U.  S.  664.) 

Section  1064,  Code  of  Law  for  the  District  of  Columbia  (amended 
and  annotated  to  and  including  March  4,  1911),  provides: 

"  TestiDiony  of  Surviving  Party. — If  one  of  the  original  parties 
to  a  transaction  or  contract  has,  since  the  date  thereof,  died  or  be- 
come insane  or  otherwise  incapable  of  testifying  in  relation  thereto, 
the  other  party  thereto  shall  not  be  allowed  to  testify  as  to  any  trans- 
action with  or  declaration  or  admission  of  the  said  deceased  or  other- 
wise incapable  party  in  any  action  between  said  other  party  or  any 
person  claiming  under  him  and  the  executors,  administrators,  trus- 
tees, heirs,  devisees,  assignees,  committee,  or  other  person  legally 
representing  the  deceased  or  otherwise  incapable  party,  unless  he  be 
first  called  upon  to  testify  in  relation  to  said  transaction  or  declara- 
tion or  admission  by  the  other  party,  or  the  opposite  party  first 
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testify  in  relation  to  the  same,  or  unless  the  transaction  of  contract 
was  made  or  had  with  an  agent  of  the  said  deceased  or  otherwise 
incapable  party,  and  said  agent  testifies  in  relation  thereto,  or  unless 
called  to  testify  thereto  by  the  court." 

Mr.  Wright  was  not  called  upon  to  testify  in  relation  to  the  al- 
leged couA'ersations  between  him  and  Mr.  Abbott  by  the  Govern- 
ment; the  Government  did  not  testify  in  relation  to  the  same,  and 
Mr.  Wright  was  not  called  upon  to  testify  thereto  by  the  Board. 
It  therefore  follows  that  the  testimony  of  Mr.  Wright  as  to  his 
alleged  conversations  with  Mr.  Abbott,  deceased,  is  inadmissible, 
and  that  the  claimant  must  prove  its  claims  by  documentary  evi- 
dence or  by  testimony  of  disinterested  persons  who  were  present 
when  the  alleged  contracts  were  entered  into. 

4.  Maj.  AVestcott  testified  that  Mr.  Wright  was  directed  by  Mr. 
Abbott,  after  several  conferences  in  which  he  participated,  to  in- 
crease the  preparation  of  his  (Wright's)  plant  for  the  manufac- 
ture of  42-inch  lathes.  The  claimant  has  failed  to  show  by  its  own 
witness  that  an  agreement  was  made  between  it  and  the  Govern- 
ment represented  by  Maj.  Westcott. 

5.  The  claimant  in  its  petition  alleges  that  Mr.  Howard  Abbott 
was  an  engineer  and  negotiator  for  the  Riant  Section,  Production 
Division.  Mr.  Wright  in  his  testimony  admitted  that  he  did  not 
make  any  inquiry  as  to  what  authority  either  Mr.  Abbott  or  Maj, 
Westcott  had,  except  that  he  was  referred  to  them  as  the  people 
he  was  to  do  business  with  and  that  he  was  introduced  to  Mr.  Abbott 
as  the  "  man  that  is  handling  the  proposition." 

Mr.  Wright  also  testified  that  he  had  an  interview  with  Maj. 
Westcott  and  Mr.  Abbott  with  reference  to  the  contract  for  the 
three  60-inch  lathes,  but  that  the  contract  was  signed  by  Gen.  Wil- 
liams, and  that  he  talked  with  Capt.  Carlton  about  the  form  of  said 
contract. 

6.  Maj.  Westcott  testified  that  he  understood  that  Mr.  Abbott's 
duties  were  the  locating  of  plant  facilities  and  arranging  for  the 
owners  to  come  to  Washington  for  conferences.  (See  testimony, 
supra. ) 

7.  It  is  the  opinion  of  the  Board  that  the  claimant  has  failed 
to  establish  the  authority  of  Mr.  Abbott  to  commit  the  Government 
by  directing  the  claimant  to  increase  the  preparation  of  its  plant 
for  the  manufacture  of  the  42-inch  lathes,  and  under  such  circum- 
stances it  can  not  be  said  that  Mr.  Abbott  was  acting  under  the 
authority,  direction,  or  instruction  of  the  Secretary  of  AVar  within 
the  meaning  of  the  act  of  March  2,  1919, 

8.  The  record  and  the  evidence  herein  fail  to  disclose  that  any 
contract  was  ever  entered  into  between  the  claimant,  Wright  Works» 
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and  any  officer  or  representative  of  the  Government  acting  under 
the  authority,  direction,  or  instruction  of  the  Secretary  of  War,  or 
otherwise. 

9.  The  evidence  and  record  herein  also  fail  to  disclose  that  if 
there  had  been  a  contract  or  agreement  entered  into  between  the 
claimant  company  and  the  Government  that  no  expenditures  were 
made,  nor  obligations  incurred,  nor  commitments  entered  into  upon 
the  faith  of  such  agreement  or  any  agreement. 

10.  For  the  reasons  above  stated,  the  relief  asked  for  must  be 
denied. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


ApRiii  3,  1920, 
Case  No.  2368. 

In   re    CLAIM    OF    LUGITTS    N.    AND    EUOENE    LITTAUER,    CO-FAETKEES, 
TEADINO  UNDEE  THE  FIEH  NAHE  AKD  STYLE  OF  LITTAUEE  BEOS. 

1.  TIHE  FOE  FILING  CLAUC — Where  prior  to  June  30,  1919,  claimant  pre- 

sented its  claim  to  the  branch  of  the  Quartermaster  Corps  with  which 
it  made  the  agrreement  ont  of  which  its  claim  arises,  there  is  presenta- 
tion of  the  claim  prior  to  Jnne  30,  1919,  as  required  by  the  act  of  ICarch 
2,  1919. 

2.  BONUS — CONSIDEEATION. — Where    a    contract    for    the    manufacture    of 

gauntlets  specifies  the  price  therefor,  and  that  deliveries  shall  be  made 
during  the  months  of  December  and  January,  and  provides  for  a  pre-, 
mium  (bonus)  to  be  paid  for  each  pair  delivered  during  such  months, 
the  bonus  provision  is  not  separable,  but  the  contract  provisions  should 
all  be  construed  together,  and  no  separate  consideration  is  necessary  to 
sustain  the  bonus  provision. 

3.  DELAY  IN  DELIVEEY. — Where  a  contractor  manufactures  articles  to  be 

delivered  at  a  distant  point  and  forwards  such  articles  by  express,  the 
express  company  is  the  agent  of  the  contractor  for  the  purpose  of  mak- 
ing delivery,  and  the  Oovernment  is  not  responsible  for  delay  in  de- 
livery. 

4.  INTEEFEEENCE  WITH  FEODUCTION  BY  EEOTTLATIONS  OF  THE  FUEL 

ADHINISTEATOE. — By  entering  into  a  contract  the  Government  as- 
sumes the  same  position  as  an  individual  contractor,  and  as  such  con- 
tractor is  not  responsible  for  interference  with  claimant's  production 
under  the  contract  because  of  regulations  issued  by  the  Fuel  Adminis- 
trator in  the  exercise  of  the  Oovemment's  sovereign  power. 

5.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  |9,- 

132.95  for  a  bonus  on  a  proxy-signed  contract  for  the  manufacture  of 
gauntlets.    Held,  claimant  entitled  to  recover  in  part. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

0 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  No  formal 
petition  has  been  presented,  but  the  claim  is  in  fact  a  Class  A  claim 
under  Purchase,  Storage,  and  Traffic  Supply  Circular  No.  17,  revised 
March  26,  1919,  arising  out  of  a  proxy-signed  contract  of  the  kind 
which  the  Comptroller  of  the  Treasury  has  held  to  be  a  contract  not 
executed  in  the  manner  prescribed  by  law.  Claim  for  payment  for 
the  items  to  which  the  contractors  claimed  they  were  entitled  under 
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the  contract  was  first  made  long  before  June  30,  1919,  to  the  depot 
quartermaster  at  Philadelphia,  with  whom  the  claimants  had  con- 
tracted. The  quartermaster  paid  certain  of  the  items,  but  disallowed 
certain  others,  the  latter  being  the  ones  for  which  this  claim  is  made, 
and  on  November  6,  1918,  in  pursuance  to  the  quartermaster's  sug- 
gestion, the  contractors  presented  their  claim  for  $9,132.95  to  the 
Auditor  for  the  War  Department.  On  October  29,  1919,  the  Auditor 
for  the  War  Department  forwarded  the  claim  to  the  Classification 
Claims  Board,  Settlements  Division,  Office  of  the  Director  of  Fin- 
ance, Munitions  Building,  Washington,  for  consideration  in  connec- 
tion with  the  act  of  Congress  of  March  2, 1919,  and  the  Comptroller's 
Decision  of  April  16,  1919  (25  Compt.  Dec.  774),  'construing  that 
act.  On  January  5, 1920,  the  Classification  Claims  Board  transmitted 
the  entire  file  to  this  Board  without  recommendation,  stating,  how- 
ever, that  in  its  opinion,  the  claim  arose  under  a  contract  the  con- 
struction of  which  should  properly  come  before  the  Board  of  Con- 
tract Adjustment  as  a  matter  of  original  jurisdiv  tion. 

2.  Under  date  of  Xovember  5,  1917,  "L.  X.  Littauer,  trading  as 
Littauer  Bros.,"  entered  into  the  contract  Xo.  1709.  in  question  here. 
It  was  signed  on  behalf  of  the  Government,  "  Colonel  M.  Gray 
Zalinski,  Quartermaster  Corps,  IT.  S.  A.,  by  V.  Stone,  Captain,  Q.  M., 
TT.  S.  R."  It  appears  that  Littauer  Bros,  is  a  copartnership  con- 
sisting of  Lucius  X.  and  Eugene  Littauer  and  has  existed  for  up- 
wards of  37  years.  This  contract,  although  made  in  the  name  of 
Lucius  X.  Littauer  only,  was  intended  to  be  wnth  the  copartnership 
of  Littauer  Bros.  We  think  we  may  properly  consider  the  contract 
as  having  been  made  by  one  of  the  partners  on  behalf  of  the  partner- 
ship and  consider  it  as  a  contract  between  the  Government  and  the 
partnership.  The  contract  provides  that  the  contractors  agree  to 
furnish  supplies,  "  *  *  *  like  and  equal  in  all  respects  to  the 
sample  submitted  by  contractor    *    *    *,"  as  follows: 

"  To  be  delivered  at  the  depot  of  the  Quartermaster  Corps,  U.  S. 
Army,  Philadelphia,  Pa. : 

"Approximately:  Twenty  thpusand  (20,000)  pairs  winter  gaunt- 
lets at  three  dollars  ($3.00)  per  pair. 

"  Delivery :  Five  thousand  (5,000)  pairs  gauntlets  during  Decem- 
ber, 1917,  and  the  remaining  fifteen  thousand  (15,000)  pairs  during 
January,  1918. 

"  Sizes :  Sizes  of  these  gauntlets  are  to  be  proportionate  to  the  fol- 
lowing scale  of  sizes  for  one  thousand  (1,000)  pairs:  317/9,  4:^5/10, 

248/11. 

"  These  gauntlets  are  to  be  smoke-tanned  horsehide,  hand  and 

smoke  sheepskin  cuff,  made  by  Pfister  and  Vogel. 

"The  time  of  delivery  being  an  essential  feature  of  this  contract, 

in  order  to  cover  the  increased  production  and  as  an  incentive  for 

quick  delivery,  it  is  hereby  agreed  that  for  each  pair  of  gauntlets 
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delivered  during  December,  1917,  the  contractor  shall  receive  a 
premium  of  jfifty  cents  (50ff),  and  for  each  pair  of  gauntlets  de- 
livered during  January,  1918,  the  contractor  shall  receive  a  premium 
of  forty-five  cents  (45^). 

"  It  IS  also  understood  and  agreed  that  deliveries  under  this  con- 
tract will  not  interfere  in  any  way  with  deliveries  on  previous  con- 
tracts with  the  Quartermaster  Corps." 

3.  During  December,  1917,  claimants  turned  over  to  the  Ameri- 
can Express  Co.  at  Gloversville,  N.  Y.,  where  their  plant  is  located, 
between  4,000  and  5,000  pairs  of  these  gauntlets,  for  shipment  to  the 
depot  of  the  quartermaster  at  Philadelphia.  Thereafter  the  claim- 
ants shipped  the^balance  of  the  gauntlets  in  the  same  manner.  Ship- 
ments of  the  gauntlets  arrived  at  the  depot  of  the  quartermaster 
during  December,  January,  February,  and  March.  Claimants  have 
been  paid  $3  per  pair  for  all  delivered  and  accepted,  but  the  depot 
quartermaster  refused  to  allow  the  claimants  any  premium  whatso- 
ever for  the  reasons  stated  in  his  latter  of  June  17,  1918,  to  the 
claimants,  reading  in  part  as  follows : 

"4.  You  will  note  from  the  above  that  the  schedule  of  deliveries 
provide  for  all  gauntlets  to  be  delivered  during  December,  1917, 
and  January,  1918,  and  the  price  for  these  deliveries  to  be  $3  per 
pair.  The  premium  clause  does  not  change  the  item  of  delivery, 
but  merely  provides  for  a  pre77iiu??i  to  he  paid  you,  for  something 
that  you  are  already  obligated,  to  do  by  the  schedule  of  delivery  under 
this  contract  at  the  price  of  $3  per  pair. 

''  5.  Tiiis  contract  also  contains  the  following  clause,  '  It  is  also 
understood  and  agreed  that  deliveries  under  this  contract  will  not 
interfere  in  any  way  with  deliveries  on  previous  contracts  with  the 
Quartermaster  Corps,'  and  by  checking  your  deliveries  under  your 
previous  contract  it  is  not^d  that  you  were  delinquent,  and  thereby 
allowed  deliveries  under  this  contract  to  interfere  with  your  de- 
liveries under  your  previous  contracts  with  this  Corps." 

4.  As  to  the  statement  by  the  quartermaster  tliat  the  premium 
clause  is  without  consideration,  the  claimants  set  out  in  the  letter 
in  whidi  they  state  their  claim,  that  they  accepted,  in  its  entirety, 
the  contract  which  called  for  a  premium  on  each  pair  of  gaimtlets 
delivered  in  December  and  January.  The  salesman  who  negotiated 
the  contract  for  the  claimants  was  not  present  at  the  hearing,  but 
the  Government  negotiating  officer,  W.  W.  Wheeler,  jr.,  then  a  cap- 
tain in  the  Quartermaster  Corps,  and  on  duty  as  assistant  to  the 
chief  of  the  Purchasing  Department  in  the  Clothing  and  Equipment 
Division  of  the  Philadelphia  depot,  testified  (transcript,  pp.  35-36)  : 

"At  that  time  the  Quartermaster  Corps  was  verv  much  in  need  of 
winter  gauntlets,  and  among  others  I  very  proba\)ly  called  on  Lit- 
tauer  Brothers  to  get  them  to  come  down  and  negotiate  a  contract 
for  further  quantities  of  winter  gauntlets.  Among  other  contractors 
Mr.  Baggs,  salesman  for  Littauer  Brothers,  put  in  liis  appearance 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  865 

either  in  the  latter  part  of  October  or  the  first  part  of  November,  and 
made  me  a  proposition  which  is  substantially  as  the  contract  is  to-day 
written,  except  in  the  first  place  the  salesman  offered  to  make  winter 
gauntlets  of  svioke  de grained  horsehide  with  a  sheepskin  cuff  at 
$3,50  a  pair^  as  I  rememher  it.  This  was  not  a  specification  article, 
l)ut  because  of  the  impossibility  at  that  time  of  getting  specification 
articles  in  quantities  sufficient  lor  our  requirements,  we  were  author- 
ized to  accept  any  suitable  substitute.  The  high  price  of  the  winter 
<(auntlet  made  oi  degrained  smoke  horsehide  was  an  objection,  but 
under  the  stress  of  rerjuirements  we  agreed  to  make  a  contract  pro- 
vided the  articles  to  be  delivered  under  the  contract  should  he  de- 
livered  in  the  earliest  possible  tim^.  Since  we  could  at  that  time 
write  no  contract  with  a  penalty,^  we  wrote  the  contract  on  the  basis 
of  $3  a  pair  and  culded  a  premluin  of  60  cents  a  pavr  for  December 
delivery  and  J^o  cents  a  pair  for  January  delivery^  so  that  the  con- 
tractor would-  jmsh  deli  iSeries  to  the  greatest  extent  possihley 

and,  (transcript,  pp.  45-46)  : 

"  Mr.  Shirk,  t'aptain,  did  you  ask  the  claimant's  representatives 
whetlier  they  would  furnish  these  gloves  for  $3,  in  December  and 
January  ?  \Vhat  I  am  trying  to  get  at  is  whether  claimant  refused 
to  enter  into  a  contract  on  those  terms. 

Mr.  Wheeler.  Yes;  T  did.  For  that  particular  gauntlet,  made  of 
material  as  per  the  sample  submitted  which  I  saw  at  the  time  the 
claimant  refused  to  accept  $3  per  pair  flat,  which  I  understood,  since 
I  knew  the  cost  of  the  item  in  que^stion  made  of  material  as  per 
sample  referred  to  cost  jnore  proportionately  than  the  standard  win- 
ter gauntlet  in  use  at  that  time. 

Mr.  Shirk.  Did  the  claimant  say  that  therefore  they  would  not 
agree  to  deliver  them  in  December  at  $3,  but  would  if  you  allowed 
them  $3.50.  or  allowed  them  this  premium  of  fifty  cents? 

Mr.  Wheeler.  The  claimant  offered  the  winter  gauntlets  in  ac- 
cordance with  the  sample  at  $3.50  per  pair.  I  refused  to  pay  this 
price  except  on  al)solute  condition  that  the  goods  be  delivered  witliin 
the  time  specified. 

Lieut.  Lent.  Did  the  claimant  offer  to  deliver  this  glove  at  $3  a 
pair  if  you  gave  him  more  time — that  is  in  February  and  March, 
sav  ? 

"Mr.  AVheeler.  Not  that  I  remember." 

From  the  above  it  clearly  appears  that  the  actual  intention  of  the 
parties  which  was  sought  to  be  embodied  in  the  written  contract  was 
that  claimants  were  to  receive  $3.50  per  pair  for  all  gloves  delivered 
under  the  contract  during  December;  $3.45  for  all  gloves  delivered 
during  January,  and  $3  for  all  gloves  delivered  thereafter,  if  the 
quartermaster  waived  their  default  and  accepted  deliveries  thereof. 

5.  As  to  the  statement  by  the  quartermaster  that  the  claimants 
allowed  deliveries  on  this  contract  to  interfere  with  their  deliveries 
on  a  previous  contract,  it  appears  that  at  the  time  this  contract  was 
entered  into  claimants  had  four  previous  contracts  uncompleted, 
three  of  which  were  for  riding  gloves,  and  the  other  one.  No.  1164, 
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being  for  specification  winter  gauntlets.  The  last  is  the  one  to  which 
the  quartermaster  refers  in  his  above  quoted  statement.  Mr.  Lit- 
tauer  testified  that  they  did  become  delinquent  in  deliveries  under 
this  contract,  No.  1164,  in  November  and  December  by  reason  of  the 
fact  that  thev  were  unable  to  obtain  the  raw  material.  It  further 
appears  that  on  December  27,  claimants  entered  into  a  supplemental 
contract  varying  contract  No.  1164  by  a  change  in  the  specification 
which  allowed  them  to  make  the  gauntlets  remaining  undelivered  of 
a  raw  material  of  which  the  supply -was  plentiful;  that  thereafter 
they  shipped  from  Gloversville  the  gauntlets  remaining  undelivered 
and  substantially  all  of  such  shipments  were  made  within  the  time 
limit  for  deliveries  as  stated  in  the  original  contract.  It  is  apparent 
that  thereafter  the  delay  to  such  shipments  was  by  act  of  the  shipping 
agency  and  was  something  which  could  not  have  been  affected  or  pre- 
vented by  the  claimants'  performance  of  this  contract  No.  1709. 

6.  The  claimants  made  claim  for  premiums  at  the  rate  of  $0.50 
per  pair  and  $0.45  per  pair,  respectively,  not  only  on  all  gloves  which 
were  received  at  the  Philadelphia  depot  in  December  and  January, 
but  also  on  all  the  gloves  which  were  turned  over  by  them  to  the 
American  Express  Co.  at  Gloversville  in  December  and  January  for 
delivery  under  this  contract.  The  claimants  contend  that  at  the 
time  they  entered  into  the  contract  the  maximum  time  which  it  took 
for  express  from  Gloversville  to  Philadelphia  was  48  hours  and  in 
some  instances  as  low  as  36  hours,  but  that  all  these  shipments,  be- 
cause of  the  railroad  congestion  which  developed  as  a  result  of  the 
extremely  severe  weather  and  the  Government  having  taken  over 
the  railroads,  took  from  26  to  30  days  to  reach  Philadelphia,  and 
that  therefore  they  should  receive  the  bonus  on  all  gloves  which 
they  turned  over  to  the  express  company  in  December  and  January, 
as  the  delivery  of  those  gloves  at  Philadelphia  was  delayed  by  cir- 
cumstances beyond  their  control. 

7.  The  claimants  contend,  as  an  additional  reason  for  the  payment 
i6  them  of  the  premium  on  all  gloves  which  they  turned  over  to  the 
express  company  in  December  and  January,  that  they  were  further 
delayed  in  making  these  deliveries  by  reason  of  the  fact  that  they 
were  forced  to  shut  down  their  plant  on  January  18,  19,  21,  22,  and 
28,  1918,  because  of  the  regulation  of  the  Fuel  Administrator 
prohibiting  them  from  burning  fuel  on  those  days.  The  regulation 
is  contained  in  Fuel  Administration  Publication  No.  17,  under  date 
January  17,  1918,  promulgated  by  the  Fuel  Administrator  under 
the  authority  of  the  executive  order  of  the  President  of  the  United 
States,  dated  August  23,  1917,  and  in  furtherance  of  the  purposes  of 
said  order  and  of  the  purposes  of  the  act  of  Congress  therein  referred 
to,  approved  August  10,  1917.    This  regulation  applied  to  all  the 


DECISIONS  BOARD  OF   CONTR.VCT  ADJUSTMENT.  867 

manufacturers  in  the  United  States,  with  some  exceptions  which  do 
not  apply  to  these  claimants. 

DECISION. 

1.  We  think  that  the  making  of  a  claim  prior  to  June  30,  1918, 
to  the  branch  of  the  Quartermaster  Corps  with  which  claimants  con- 
tracted was  a  sufficient  presentation  of  their  claim  within  the  mean- 
ing of  the  act  of  March  2,  1919.  (Op.  Atty.  Gen.,  Oct.  10,  1919; 
Matter  of  H.  N.  Wliite  Co.,  these  Decisions.) 

2.  It  seems  clear  that  the  claimants  did  not  permit  deliveries 
under  this  contract  tq  interfere  in  any  way  with  deliveries  on  pre- 
vious contracts  with  the  Quartermaster  Corps.  The  first  delin- 
quencies in  delivery  under  the  previous  contract  were  occasioned  by 
a  shortage  of  raw  material  of  a  land  different  from  that  used  in  the 
contract  on  which  the  present  claim  is  made  and,  after  the  specifica- 
tions on  the  previous  contract  were  changed  by  a  supplemental 
agreement  so  that  a  different  raw  material  could  be  used,  the  claim- 
ants shipped  the  articles  still  undelivered  under  the  previous  contract 
substantially  within  the  time  limit  provided  therein.  Thereafter 
the  delay  in  delivery  was  tlie  delay  of  the  shipping  agency  and  was 
not  a  thing  which  the  claimants'  performance  of  this  contract  could 
have  affected  in  any  way. 

3.  We  think  that  it  clearly  appears  from  the  written  instrument 
itself  and  from  the  testimony  of  Mr.  Wheeler  about  the  negotiations 
which  led  up  to  the  written  contract,  that  the  agreement  to  pay 
the  so-called  "  premium  "  on  deliveries  made  in  December  and  Janu- 
ary was  one  of  the  inducements  which  the  contractors  relied  on  in 
entering  into  the  contract;  that  it  is  not  separable  from  the  agree- 
ment to  pay  the  flat  price  of  $3  per  pair,  and  that,  consequently, 
there  was  consideration  moving  from  the  contractors  to  the  United 
States  to  support  the  promise  of  the  United  States  to  pay  this 
premium.  (Opinion  of  Judge  E.  Henry  Lacombe,  •Special  Adviser 
to  the  Secretary  of  War,  in  the  xVppeal  of  Heidelberg  Wolff  &  Co., 
these  Decisions ;  modifying  the  Decision  of  this  Board,  I  these  De- 
cisions 319.)  The  claimants  are  entitled  to  be  paid  $3.50  for  each 
pair  of  gauntlets  delivered  in  December,  1917,  and  accepted,  and 
$8.45  for  each  pair  delivered  in  January,  1918,  and  accepted,  and 
$3  for  each  pair  delivered  and  accepted  after  January,  1918. 

4.  Tlie  question  arises  as  to  when  the  gauntlets  shall  be  deemed  to 
have  been  delivered.    The  contract  expressly  provides : 

"  To  be  delivered  at  the  Depot  of  the  Quartermaster  U.  S.  Armv, 
Philadelphia,  Pa." 
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The  obligation  is  to  deliver  at  Philadelphia.  It  was  open  to  the 
claimants  to  accomplish  that  by  any  method  they  chose — express, 
freight,  parcel  post,  motor  truck,  mule  back,  or  even  airplane.  ,The 
claimants  chose  the  American  Express  Co.  as  their  agency  and  it 
failed  them.  It  was  not  impossible  for  them  to  have  delivered 
promptly  after  the  gauntlets  were  fabricated.  The  most  that  can  be 
claimed  is  that  the  transportation  congestion  caused  unexpected  diffi- 
culties. It  seems  to  us  that  the  crux  of  the  question  is  whether,  by 
the  contract  which  the  parties  made,  they  intended  that  the  claimants 
sliould  receive  a  premium,  in  any  contingency,  on  deliveries  made 
after  Januarj^.  As  we  have  pointed  out  in  the  last  paragraph,  the 
contractor  relied  on  this  premium  as  one  of  the  inducements  to  enter 
into  the  contract.  We  think  it  is  equally  true  that  the  United  States 
relied  on  this  promise  of  quick  delivery  as  the  inducement  for  offer- 
ing the  premium  and  that  it  was  contemplated,  and  was  the  inten- 
tion of  the  parties,  that  the  premium  should  be  paid  onJf/  in  ca.«e 
delivery  should  be  made  before  February  1st.  The  contractor  took 
the  risk  of  encountering  unforeseen  contingencies  which  might  render 
delivery  during  December  and  Januarj'^  difficult  or  more  costly.  That 
is  the  contract  which  the  parties  made.  They  must  stand  or  fall 
by  it.  It  is  neither  our  function  or  within  our  power  to  remake  con- 
tracts. We  are  forced  to  conclude  therefore  that  the  claimants  are 
entitled  to  the  $0.50  and  $0.45  premium  only  on  the  gauntlets  which 
actually  arrived  at  the  depot  of  the  quartermaster  during  December 
and  Januarj^,  respectively. 

5.  The  next  question  whicli  arises  is  whether  the  claimants  should 
be  allowed  the  first  five  davs  of  Februarv  as  davs  of  ffrace  because 
of  the  five  days  in  January  when  their  factor}^  was  closed  by  reason 
of  the  Fuel  Administrator's  order  prohibiting  them  from  burning 
fuel  on  those  days.  There  is  in  our  files  what  purports  to  be  a  copy 
of  the  records  of  the  depot  quartermaster  at  Philadelphia  showing 
when  gauntlets  under  this  contract  were  received  at  that  place.  From 
those  records  it  appears  that  during  the  first  five  days  of  February 
there  was  received  only  one  shipment  of  gauntlets,  namely,  360  pairs 
on  Februar}'  2,  of  which  357  were  accepted  and  3  rejected.  Assum- 
ing those  records  and  the  copy  to  be  true  (and  we  do  not  now  pass  on 
the  question  of  fact  as  to  how  many  gauntlets  were  received  during 
the  first  five  days  of  February)  the  question  arises  whetlier  the 
claimants  are  entitled  to  a  premium  of  $0.45  on  those  357  pairs, 
amounting  to  $160.65. 

0.  Assuming  for  the  purpose  of  the  discussion  that  the  United 
States  by  a  general,  lawful  order  of  the  Fuel  Administrator  pre- 
vented the  claimants  from  operating  their  plant  for  five  days  in 
January,  it  is  nevertheless  our  opinion  that  the  delay  is  not  charge- 
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able  to  the  United  States  as  a  party  to  this  contract.  The  United 
States  as  sovereign  is  distinct  from  the  United  States  as  a  business 
man.    Mr.  Justice  Nott  said  in  Deming's  Case  (1  Ct.  CI.  191) : 

"A  contract  between  tlie  Government  and  a  private  party  cannot 
be  specially  affected  by  the  enactment  of  a  general  hiw.  The  statute 
bears  upon  it  as  it  bears  upon  all  similar  contracts  between  citizens, 
and  affects  it  in  no  other  way.  In  form,  the  claimant  brings  thi^ 
action  against  the  United  States  for  imposing  new  conditions  upon 
his  contract ;  in  fact  he  brings  it  for  exercising  their  sovereign  right 
of  enacting  laws.  But  the  Government  entering  into  a  contract, 
stands  not  in  the  attitude  of  the  Government  exercising  its  sovereign 
power  of  providing  laws  for  the  welfare  of  the  State.  The  United 
States  as  a  contractor  are  not  responsible  for  the  United  States  as  a 
lawgiver.  Were  this  action  brought  against  a  private  citizen,  against 
a  body  corporate,  against  a  foreign  o^overnment,  it  could  not  possibly 
be  sustained.  In  this  court  the  United  States  can  be  held  to  no 
greater  liability  than  other  contractors  in  other  courts." 

The  United  States  must  therefore  be  considered,  in  its  dealings  with 
the  claimants,  as  though  it  were  not  the  sovereign,  the  lawgiver,  and 
the  power  which  issued  the  fuel  order.  The  United  States  as  a  party 
to  this  contract  must  be  treated  exactly  as  though  it  were  a  private 
individual  who  contributed  in  no  way  to  causing  the  delay.  For  the 
reasons  stated  in  paragraph  4  we  think  that  the  claimants  are-  not 
entitled  to  the  first  five  days  of  February  as  days  of  grace  during 
which  they  could  earn  the  premium  of  $0.45. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


April  3,  1920. 
Case  No.  2028. 

In  re  CLAIH  OF  BXTFFKIN  &  6IBVIN. 

1.  JTJBISDICTION. — This  Board  has  no  Jurisdiction  over  a  claim  for  damages, 

whether  liquidated  or  unliquidated,  based  on  a  terminated  formal  con- 
tract. 

2.  SAME — REFUND   OF  OVERFAyKTENT. — If  the  claim  is  not  for  damages, 

however,  but  for  refund  of  an  overpayment  made  by  claimant,  this 
Board  has  Jurisdiction  to  determine  how  far  the  Government  has  failed 
to  perform  its  formal  contract  with  claimant  and  to  certify  its  find- 
ings to  the  Department  of  the  Treasury  as  a  basis  for  settlement  of  the 
claim. 

3.  IMPLIED  CONTRACT. — Where  a  contract  for  the  purchase  of  manure  from 

the  Government  required  the  Government  to  dump  the  manure  at  a 
siding,  but  the  Government  found  it  less  expensive  to  load  it  o'n  the 
cars  at  the  siding,  there  is  no  implied  contract  that  claimant  should  pay 
the  Government  such  amount  as  claimant  saved  thereby. 

4.  SAME. — The  Government  is  not  entitled  to  payment  for  lumber  furnished 

for  the  construction  of  a  loading  platform  built  for  the  benefit  of  both 
Government  and  claimant,  especially  where  the  lumber  was  afterwards 
sold  by  the  Government. 

5.  CLAIM    AND    DECISION. — Claim    presented    in    accordance    with    General 

Order  103  for  $2,376,  based  upon  a  formal  contract  for  the  purchase  of 
manure  from  the  Government.  Held,  claimant  has  overpaid  the  Gov- 
ernment and  it  is  entitled  to  a  refund. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  is  presented  -in  accordance  witli  General  Order 
103,  War  Department  1918,  and  is  for  $2,376.  A  hearing  was  had 
before  this  Board,  but  no  new  evidence  was  presented. 

2.  On  July  1,  1918,  the  claimants  entered  into  a  formal  contract 
with  the  Government  through  llaj.  Alexander  Fitzhugh.  Q.  M.  R.  C, 
whereby  they  agreed  to  buy  and  dispose  of  the  manure  of  public 
animals  located  at  Camp  Hancock,  and  pay  at  the  rate  of  40  cents 
for  each  animal  for  each  calendar  month,  the  Government  to  deliver 
the  manure  at  the  railroad  siding,  or  if  it  should  elect,  at  certain 
other  points  to  be  selected  and  designated. 

3.  The  claimants  contend  that  they  were  compelled  to  pay  for  a 
larger  number  of  animals  than  they  actually  received  the  product 
of,  and  that  several  thousand  loads  of  manure  from  animals  at  the 
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camp  were  diverted  by  enlisted  men  and  disposed  of  to  farmers  and 
others  in  the  a- icinity  of  the  camp. 

4.  They  have  abandoned  a  further  claim  for  $583.20  for  manure 
from  animals  at  a  machine-gun  range  knoAvn  as  Camp  Johnson. 

5.  Claim  was  first  made  in  December,  1918.  A  board  of  officers 
consisting  of  Lieut.  Col.  W.  H.  Westmoreland,  Maj.  John  D.  Austin, 
and  Maj.  John  A.  Weeks,  examined  it  and  made  a  finding  in  claim- 
ants' favor  of  $265.  Claimants  received  this  but  refused  to  accept 
it  in  full.  The  Board  reconvened,  took  additional  testimony,  and 
made  a  report  recommending  payment  of  $2,376. 

6.  These  findings  were  referred  to  the  camp  judge  advocate,  who 
recommended  disapproval  and  that  further  testimony  be  taken.  The 
board  of  officers  reconvened,  took  further  testimony,  adhered  to  its 
former  findings,  and  its  report  was  again  referred  to  the  camp  judge 
advocate,  who  indorsed  an  opinion  that  considerable  manure  had 
been  diverted  and  that  he  believed  the  award  made  by  the  Board 
was  a  fair  approximation  of  the  amount  due.  The  findings  bear  the 
approval  of  Brig.  Gen.  Oliver  Edwards,  U.  S.  A.,  the  commanding 
officer. 

7.  The  record  was  forwarded  for  settlement  on  these  findings  to 
tlie  Director  of  Finance.  It  was  by  him  returned  to  Camp  Hancock, 
and  on  his  recommendation  a  new  board  was  convened  in  June,  1910. 
This  board  recommended  that  tlie  finding  of  the  former  board  be 
confirmed. 

8.  The  matter  was  then  referred  to  the  Judge  Advocate  General, 
who  gave  an  opinion  to  the  Adjutant  General  that  claimants  were 
entitled  to  only  589  loads  of  manure,  at  not  more  than  90  cents  per 
load,  and  the  Government  was  entitled  to  a  counter  claim  for  lumber 
worth  $250,  furnished  claimants  for  a  loading  platform.  The  opinion 
recommends  the  re-reference  to  the  commanding  officer  and  the  ap- 
pointment of  a  new  board  of  inquiry  to  fix  a  fair  price  per  load  for 
589  loads  diverted,  and  to  inquire  into  the  failure  of  claimants  to 
provide  sufficient  labor  for  loading,  and  other  matters. 

9.  The  claim  was  referred  to  Col.  Robert  W.  Barton,  the  com- 
mander at  C'amp  Hancock,  who  had  previously  approved  the  find- 
ings of  the  two  boards  of  inquiry.  He  appointed  liimself  a  survey 
officer,  and,  following  the  theory  of  the  opinion  of  the  Acting  Judge 
Advocate  General,  at  least  as  to  the  lumber  and  the  manure,  charged 
Buffkin  &  Girvin,  for — 

Lumber  and  delivery  of  same $235.00 

Hire  of  8  carts  and  4  sets  of  harness 26. 00 

Services  of  an  enlisted  man 579.00 


840.35 
He  credited  them  with  589  loads  of  manure  at  90  cents 530. 00 

and  found  there  was  due  tlie  Government  from  them 310.35 
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DECISION. 

1.  The  first  question  for  this  Board  is  one  of  jurisdiction.  The 
deliveries  under  the  contract  have  been  completed,  in  so  far  as  they 
can  be;  the  contractors  have  paid  the  amount  demanded  of  them; 
and  the  contract  has  expired  by  its  limitation.  If  the  claim  is  for 
damages,  either  liquidated  or  unliquidated,  it  should  be  adjusted  in 
the  Department  of  the  Treasury  (Revised  Statutes  U.  S.  236).  In 
that  event  there  is  nothing  further  which  the  War  Dej^artment  can 
do  and  this  Board  has  no  jurisdiction. 

2.  If,  on  the  other  hand,  the  contractors  claim  that,  by  reason  of 
a  mistake  in  computation  by  Government  officers,  they  have  been  re- 
quired to  overpay  the  Government,  the  facts  concerning  the  alleged 
overpayment  should  be  determined  by  the  department  through  which 
the  contract  was  to  be  performed.  Upon  the  facts  so  ascertained 
the  Department-  of  the  Treasury  can  determine  the  amount  of  the 
claim,  if  any  there  be. 

3.  The  claim  has  been  treated  by  officers  of  the  Government  at 
times  as  a  claim  for  damages  and  at  others  as  a  claim  for  the  refund 
of  an  overpayment.  The  claimants  might  have  presented,  in  such 
case,  a  claim  for  damages,  but  instead  of  claiming  damages — that  is 
to  say,  the  fair  value  of  the  manure  diverted — they  are  asking  only 
for  the  refund  of  the  purchase  price  they  have  paid  for  manure 
which  they  did  not  receive. 

4.  The  opinion  of  the  Acting  Judge  Advocate  General  treats  the 
claim  as  one  for  damages  and  directs  that  the  amount  thereof  be 
ascertained  upon  the  basis  of  the  fair  value  of  the  diverted  manure. 
Both  boards  of  officers  to  whom  it  was  originally  referred  appear  to 
have  treated  it  as  a  claim  for  the  return  of  an  overpayment,  fixing 
the  amount  on  the  basis  of  the  manure  per  animal  per  month.  This 
was  the  basis  fixed  by  the  contract. 

5.  The  claim  is  clearly  one  for  overpayment,  not  for  damages. 
The  price  to  be  paid  by  the  contractors  is  40  cents  for  the  manure 
from  each  animal  per  month.  The  testimony  showed  the  number 
of  loads  diverted.  The  price  of  90  cents  per  load  was  arrived  at  on 
an  assumed  standard  fixed  by  Government  practice  that  each  ani- 
mal produces  900  pounds  of  manure  per  month,  and  that  the  average 
load  contains  the  manure  of  two  animals  and  one-fourth  the  manure 
of  a  third  animal.  Claimants  insist  that  this  method  of  computation 
is  greatly  in  the  Government's  favor  because  an  animal,  they  assert, 
produces  in  a  month  only  about  500  pounds  of  manure.  They  assent 
however,  to  the  900-pound  standard. 

6.  This  method  of  computation  shows  with  certainty  the  number 
of  contract  units  of  manure  diverted.    The  number  of  loads  diverted 
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being  known,  it  can  then  be  ascertained  by  simple  computation  how 
far  the  Government  has  failed  in  the  performance  of  its  contract 
and  for  how  many  animals  per  month  the  claimants  have  overpaid  it. 

7.  How  far  a  contract  entered  into  by  the  Government  through 
the  War  Department  has  been  performed  by  the  War  Department  is 
a  question  for  that  department  to  determine  and  certify  to  the  De- 
partment of  the  Treasury.  Any  doubt  or  dispute  as  to  the  perform- 
ance or  nonperformance  of  such  a  contract  it  is  the  duty  of  the  Board 
of  Contract  Adjustment  to  determine. 

8.  Substantially  the  same  question  was  presented  to  this  Board  in 
the  case  of  Henry  Knight  &  Sons  (Inc.).  (These  Decisions  No. 
1736.)  It  was  there  held  that  the  contractor  was  entitled  to  the 
repayment  of  such  amounts  as  it  had  overpaid  for  waste  matter, 
which  the  United  States  had  agreed  by  formal  contract  to  sell  it^ 
but  which  had  been  diverted  and  not  delivered.  The  jurisdiction  of 
this  Board  being  established,  it  remains  to  determine  the  disputed 
questions  of  fact,  including  the  one  as  to  the  number  of  units  of 
manure  for  which  the  contractors  paid  but  which  they  did  not 
receive. 

9.  The  question  of  fact  as  to  the  amount  of  manure  diverted  is  not 
fi*ee  from  difficulty.  The  opinion  of  the  Acting  Judge  Advocate 
General,  under  date  of  July  23, 1919,  handles  the  subject  exhaustively 
and  with  discrimination,  and  this  Board  hesitates  to  announce  a 
different  conclusion. 

10.  The  opinion,  however,  expressly  states  that : 

"  In  view  of  the  confusion  of  the  record,  no  review  of  the  testimony 
taken  by  the  two  boards  is  either  practical  or  desirable." 

In  this  we  cannot  fully  concur.  Furthermore,  it  does  not  appear 
from  the  opinion  that  consideration  was  given  to  the  report  of  Maj. 
Van  Vliet,  camp  inspector,  under  date  of  February  18,  1919.  lie 
states  that  he  saw  about  500  loads  on  the  J.  P.  Brown  farm  and 
learned  that  it  had  been  hauled  from  camp  since  July.  This  and 
other  smaller  amounts  mentioned  in  Maj.  Van  Vliet's  report  seem  to 
have  been  overlooked  in  the  opinion  of  the  Judge  Advocate  General. 

11.  The  contractor,  Mr.  (Jirvin,  testifies  that  he  spent  some  10 
days  investigating  the  manure  diversions,  and  he  testifies  to  2,640 
loads.  The  witnesses  produced  by  the  camp  officers  and  by  the 
claimants  do  not  corroborate  his  testimony  specifically  as  to  more 
than  1,100  or  1,200  loads,  but,  taken  as  a  whole,  they  do  not  seem 
to  negative  his  total  of  2,640  loads.  It  is  now  impossible  to  obtain 
further  testimony. 

12.  We  think  considerable  weight  should  be  given  to  the  findings 
of  the  two  boards  composed  of  officers  who  were  in  a  position  to 
know  the  facts  and  circumstances  relating  to  the  transaction  and 
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who  heard  and  examined  the  testimony  in  the  light  of  such  knowl- 
edge. 

13.  The  first  board,  composed  of  men  of  high  rank,  found  $236  due 
the  claimants.  T^pon  hearing  further  testimony,  they  found  due 
$2,376.  After  the  camp  judge  advocate  had  disapproved  this  find 
ing  the  board  took  further  evidence  and  he  then  added  an  indorse- 
ment expressing  the  view  that  the  board's  conclusion  was  substan- 
tially correct.  A  second  board  of  officers  sitting  at  the  Camp  heard 
further  evidence  and  approved  the  findings  of  the  first  board. 

14.  The  investigation  made  by  some  of  the  Government  officers  de- 
tailed for  the  purpose  was  apparently  not  as  thorough  as  it  should 
have  been,  and  it  was,  no  doubt,  difficult  for  the  claimants  to  obtain 
testimony  from  the  farmers  who  had  received  the  manure  and  who 
might  be  held  liable  for  it  to  the  Government.  Hence,  the  fact  that 
the  record  is  unsatisfactory  as  to  the  details  of  diversions  is  ap- 
parently due  to  the  nature  of  the  case  and  the  fault  of  the  Govern- 
ment's representatives  and  not  to  negligence  on  the  part  of  the 
claimants. 

15.  While  some  of  the  testimony  is  more  or  less  speculative,  the 
testimony  of  Mr.  Girvin  is  specific.  If  it  appeared  to  be  contra- 
dicted by  any  of  the  circumstances  of  the  situation  it  would  not  be 
accepted  as  proving  his  own  claim.  An  analysis  of  all  the  testi- 
mony and  the  reports  and  findings  of  the  Government  officers  leads 
this  Board  to  believe  that  Mr.  (jirvin  does  not  overstate  the  facts. 

16.  After  a  careful  consideration  of  the  record,  the  Board  reaches 
the  conclusion  that  the  amount  of  manure  diverted  was,  as  found  by 
both  boards  of  officers,  equivalent  to  the  manure  from  5,940  animals 
for  one  month,  and  that  the  claimants  have  paid  the  Government 
for  this  amount  of  manure  which  they  did  not  receive. 

17.  The  original  investigation  of  the  claim  was  complicated  by  the 
impression  on  the  part  of  some  of  the  Government  officers  that  there 
was  a  counter  claim  of  upwards  of  $11,250  against  the  contractors, 
most  of  it  by  reason  of  labor  performed  by  enlisted  men. 

18.  Under  the  contract  the  Government  was  not  required  to  load 
the  manure  on  the  cars  but  might  have  deposited  it  at  the  siding  and 
let  the  contractors  do  the  loading.  It  was  less  expensive  to  the 
Government  and  was  to  the  Government's  advantage  to  load  it  on 
to  the  cars  rather  than  to  dump  it  on  the  ground.  If,  under  these 
circumstances,  the  Government  chose  to  load  it,  there  can  be  no  im- 
plied contract  that  the  claimants  should  give  up  such  amount,  if 
any,  as  they  may  have  saved  thereby. 

19.  It  does  not  appear  that  the  claimants  expected  or  were  re- 
quested to  pay  for  the  enlisted  man  for  whose  services  they  are 
charged  $679.    His  services  were  performed  for  the  Government 
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20.  There  is  no  evidence  concerning  the  item  "  For  hire  of  six 
carts  and  four  sets  of  harness  $26,"  except  that  Col.  Barton  finds  it 
to  be  due  from  claimants  to  the  Government.  We  assume  this  is  cor- 
rect and  that  a  deduction  shoifld  be  made  for  this  and  for  the  $236 
originally  found  due  the  claimants  and  paid  them. 

21.  We  think  the  Government  has  no  claim  for  the  $235.35  said 
to  be  due  from  the  claimants  for  lumber  furnished  them.  This  was 
disallowed  by  the  second  board  of  officers. 

The  record  seems  to  support  the  contention  of  claimants  that  the 
platform  in  question  was  intended  for  the  benefit  of  both  the  Gov- 
ernment and  the  claimants  and  was  built  under  an  agreement  that 
the  Government  should  furnish  the  lumber  and  claimants  the  labor 
for  the  construction.  The  claimants  insist  that  tliey  never  claimed 
title  to  this  lumber  and  that  the  Government  has  since  sold  it. 

22.  This  Board  finds  that  inasmuch  as  the  contract  with  the  claim- 
ants has  expired  it  has  no  jurisdiction  to  determine  the  amount  due 
them.  But  the  Board  further  finds  that  the  Government  has  failed 
to  deliver  to  the  claimants,  as  their  contract  requires  it  to  do,  the 
manure  for  one  month  from  5,940  animals ;  that  the  claimants  have 
paid  the  United  States  the  contract  price  therefor ;  that  $236  of  the 
claimants'  overpayment  has  been  repaid  them;  and  that  they  are 
indebted  to  the  United  States  for  the  hire  of  six  carts  and  four  sets 
of  harness  in  the  sum  of  $26,  which  should  be  deducted  from  any 
overpayment  found  to  have  been  made  by  them  to  the  United  States. 

DISPOSmON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Department  of  the  Treasury  for  consideration  in  connection 
with  the  claims  of  the  said  contractors. 

Col.  Delafield  and  Mr.  Hunt  concurring. 


April  8,  1920. 
Case  No.  1616. 

In  re  CLADC  07  EVBBLASTIK  (IHC.). 

1.  PVBCHASE  OBDEB^-SPECinCATIOHS— SIGHTS  OF  PABTIES.— Where 
the  Oovemment  igsned  a  purchase  order  to  claimant  for  a  certain  quan- 
tity of  webbins:  specifically  described  therein  as  to  weight  and  strength, 
the  claimant,  In  absence  of  evidence  showing  that  the  terms  of  the 
purchase  order  did  not  embody  the  real  agreement  between  the  parties, 
is  only  entitled  under  the  act  of  Xarch  2,  1919,  to  compensation  for 
such  of  the  webbing  as  conforms  to  the  specifications  as  stated  in  the 
purchase  order. 

S.  CLAIM  AND  DECISION. — This  claim  for  |34,400.10  arises  under  the  act  of 
Karch  9,  1919,  and  is  presented  upon  the  theory  that  the  TTnited  States 
OoYcmment  is  obligated  to  compensate  claimant  for  a  quantity  of 
webbing  for  which  a  purchase  order  was  issued  in  settlement  of  a 
former  contract.    Held,  that  claimant  is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $34,400.10,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  corporation  organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  It  owns  and  operates  five  mills  in 
New  England,  one  in  Mansfield,  Ohio,  and  one  in  New  Jersey.  It 
had  a  number  of  contracts  with  the  Government  for  the  manufacture 
of  webbing,  among  them  being  one  for  the  manufacture  of  1  inch 
olive  drab  webbing  which  by  the  specifications  was  to  weigh  1.33 
ounces  per  linear  yard  and  be  able  to  withstand  a  breaking  strain  of 
600  pounds.  In  September,  1918,  it  was  found  that  the  claimant's 
mill  at  Chelsea,  Mass.,  had  manufactured  344,001  yards  of  1  inch 
webbing  which  did  not  equal  the  Government  specifications  as  to 
weight.  Negotiations  were  entered  into  for  the  purchase  by  the 
United  States  of  the  rejected  webbing  and  samples  were  sent  to 
Washington  for  examination  and  test. 

3.  As  a  result  of  the  negotiations  a  purchase  order  was  issued 
dated  September  20,  1918,  numbered  5387-B,  for  approximately 
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344,001  yards  of  1  inch  webbing  at  10  cents  per  yard,  to  include  the 
cost  of  commercial  packing,  at  a  total  cost  of  approximately 
$34,400.10.    The  specifications  were — 

"  1  inch  olive  drab  webbing  to  weigh  1.28  oz.  per  yard.  In  all 
other  respects  to  be  in  accordance  with  Ordnanc6  Department  specifi- 
cations for  1  inch  1^  oz.  o.  d.  webbing  dated  April  9,  1918,  hereto 
annexed  and  made  a  part  hereof." 

The  purchase  order  states — 

"  The  goods  to  be  used  for  haversacks." 

4.  This  webbing  has  been  inspected  and  tested  for  the  purpose 
of  determining  whether  the  webbing  was  equal  to  the  specifications 
stated  in  the  purchase  order  of  September  20, 1918,  and  has  been  re- 
jected. It  appears,  however,  that  the  webbing  has  not  been  fully 
inspected  and  tested.  It  is  possible  that  some  of  the  webbing  may 
conform  to  the  requirements  of  the  purchase  order. 

5.  The  claimant  suggests  that  an  agreement  existed  which  was  in 
addition  to  the  provisions  of  the  purchase  order,  which  was  to  the 
effect  that  if  the  webbing  did  not  meet  the  requirements  of  the  specifi- 
cations in  the  purchase  order  it  would  be  taken  by  the  Government 
under  a  new  purchase  order  or  contract  at  a  less  price  and  with  less 
stringent  specifications. 

DECISION. 

^^^  •  

1.  The  purchase  order  dated  September  20, 1918,  and  signed  by  S. 
W.  Shaffer,  captain,  Q.  M.  C,  constitutes  an  agreement  under  which 
relief  may  be  given  under  the  act  of  March  2,  1919.  The  webbing 
should  be  examined,  inspected,  and  tested  to  ascertain  if  it  conforms 
to  the  specifications  as  stated  in  the  purchase  order.  The  evidence 
submitted  by  the  Government  shows  that  for  webbing  of  this  class  a 
tolerance  of  3  per  cent  in  respect  to  weight  had  been  established 
and  a  tolerance  of  20  pounds  in  respect  to  breaking  strain;  that  is, 
the  webbing  will  be  accepted  as  conforming  to  the  specifications  if 
in  this  case  it  weighs  1.28  ounces  per  linear  yard  or  is  not  less  than  3 
per  cent  under  that  weight,  and  if  it  will  endure  a  breaking  strain 
of  600  pounds  or  within  20  pounds  of  a  600-pound  strain. 

2.  The  webbing  should  be  submitted  to  the  tests  required  by  the 
specifications  and  such  portions  of  it  as  is  within  the  specifications 
and  the  degree  of  tolerance  as  stated  should  be  accepted  and  paid  for 
at  the  price  stated  in  the  purchase  order.  Such  portions  of  the  web- 
bing as  are  not  able  to  pass  the  tests  required  by  the  specifications 
should  be  finally  rejected  and  no  obligation  is  imposed  on  the  United 
States  in  respect  to  the  webbing  thus  rejected. 

3.  As  to  the  suggestion  that  the  Government  agreed  to  take  the 
rejected  webbing  in  any  event  and  at  a  price  and  with  specifications 
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that  were  later  to  be  determined,  we  find  that  no  such  agreement  wa& 
made.  The  evidence  does  not  support  a  finding  of  anything  more 
definite  than  that  the  chances  were  that  if  the  webbing  was  finally 
rejected  under  Order  6387-B,  and  if  the  armistice  had  not  intervened, 
an  agreement  would  liave  been  entered  into. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Office  of  the  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  C,  section  6,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  concurring. 


April  3,  1920. 
Case  No.  1613. 

In  re  CXAZK  OF  EVXBUlSTIX  (IHC.). 

1.  FTTBCHASE  OBDEBr-SPECIFICATIOHS— BIGHTS  OF  PABTIES.— Where 
the  Oovemment  Issued  a  purchase  order  to  claimant  for  a  certain  quan- 
tity of  webblns:  specifically  described  therein  as  to  weis^ht  and  strength, 
the  claimant,  in  the  absence  of  eyldence  showins:  that  the  terms  of  the 
purchase  order  did  not  embody  the  real  agreement  between  the  parties, 
is  only  entitled  under  the  act  of  March  2,  1919,  to  compensation  for 
such  of  the  webbing  as  conforms  to  the  specifications  as  stated  in  the 
purchase  order. 

8.  CIAnc  AND  DECISION. — This  claim  for  $8,813.81  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  ITnited  States 
Oovemment  is  obligated  to  compensate  claimant  for  a  quantity  of 
webbing  for  which  a  purchase  order  was  issued  in  settlement  of  a 
former  contract.  Held,  that  claimant  is  entitled  to  compensation  for 
such  webbing  as  conforms  to  the  specifications  of  the  purchase  order. 

Mr.  Eaton,  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  No.  17,  1919,  for  $8,813.81,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  The  claimant  is  a  corporation  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts.  It  owns  and  operates  five 
mills  in  New  England,  one  in  Mansfield,  Ohio,  and  one  in  New 
Jersey.  It  had  a  number  of  contracts  with  the  Government  for  the 
manufacture  of  webbing,  among  them  being  one  for  the  manufacture 
of  f-inch  webbing  which  by  the  specifications  was  to  weigh  1  ounce 
per  linear  yard  and  be  able  to  stand  a  breaking  strain  of  400  pounds. 
In  October,  1918,  it  was  found  that  the  claimant's  mill  at  Pawtucket, 
R.  I.,  had  manufactured  135,597  yards  of  f-inch  webbing  which 
did  not  equal  the  Government  specifications  as  to  weight.  Negotia- 
tions were  entered  into  for  the  purchase  by  the  United  States  of  the 
rejected  webbing  and  samples  were  sent  to  Washington  which  were 
examined  and  tested. 
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3.  As  a  result  of  the  negotiations  a  purchase  order  was  issued 
dated  October  4,  1918,  Order  No.  4913-B,  for  "  approximately  135,- 
597  yards  of  f-inch  webbing  at  $0,065  per  yard,  to  include  the  cost 
of  commercial  packing,"  at  a  total  cost  of  approximately  $8,813.81. 
The  specifications  were  "  f -inch  sulphur  dyed  olive-drab  webbing  to 
weigh  0.83  ounce  per  lineal  (sic)  yard  and  to  stand  a  breaking 
strain  of  400  pounds." 

The  purchase  order  states  that  the  webbing  was  '^to  be  used  for 
chapes  and  haversacks."  It  appears  that  this  webbing  has  not  been 
fully  tested  so  as  to  ascertain  whether  it  meets  tlie  requirements  of 
the  specifications  stated  in  the  purchase  order. 

4.  Tlie  claimant  suggests  that  an  agreement  existed  which  was  in 
addition  to  the  provisions  of  the  purchase  order,  which  was  to  the 
effect  that  if  the  webbing  did  not  meet  the  requirements  of  the  speci- 
fications in  the  purchase  order  it  would  be  taken  by  the  Government 
under  a  new  purchase  order  or  contract  at  a  less  price  and  with  less 
stringent  specifications. 

DECISION. 

1.  The  purchase  order  dated  October  4, 1918,  and  signed  by  S.  W. 
Shaffer,  major,  Q.  M.  C,  purchasing  quartermaster,  constitutes  an 
agreement  under  which  relief  may  be  given  under  the  act  of  March 
2,  1919.  The  webbing  should  be  examined,  inspected,  and  tested  to 
ascertain  if  it  conforms  to  the  specifications  as  stated  in  the  ptirchase 
order.  The  evidence  submitted  by  the  Government  shows  that  for 
webbing  of  this  class  a  tolerance  of  3  per  cent  in  respect  to  weight 
had  been  established  and  a  tolerance  of  20  pounds  in  respect  to 
breaking  strain;  that  is,  the  webbing  will  be  accepted  as  conforming 
to  the  specifications  if  in  this  case  it  weighs  0.83  ounce  per  linear 
yard  or  is  not  less  than  3  per  cent  under  that  weight,  and  if  it  will 
endure  a  breaking  strain  of  400  pounds  or  within  20  pounds  of  a  400- 
pound  strain. 

2.  The  webbing  should  be  submitted  to  the  tests  required  by  the 
specifications  and  such  portion  of  it  as  is  within  the  specifications 
and  the  degree  of  tolerance  as  stated  should  be  accepted  and  paid 
for  at  the  price  stated  in  the  purchase  order.  Such  portions  of  the 
webbing  as  are  not  able  to  pass  the  tests  required  by  the  specifica- 
tions should  be  finally  rejected  and  no  obligation  is  imposed  on  the 
United  States  in  respect  to  the  webbing  thus  rejected. 

3.  As  to  the  suggestion  that  the  Government  agreed  to  take  the  re- 
jected webbing  in  any  event  and  at  a  price  and  with  specifications 
that  were  later  to  be  determined,  we  find  that  no  such  agreement 
was  made.  The  evidence  does  not  support  a  finding  of  anything 
more  definite  than  that  the  chances  were  that  if  the  webbing  was 
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finally  rejected  under  Order  4913--B,  and  if  the  armistice  had  not 
intervened,  an  agreement  would  have  been  entered  into. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  concurring. 


April  3,  1920. 
Case  No.  1616. 

In  re  CLAIX  OF  BYERLASTIX  (INC.). 

1.  REJECTED  WEBBXHO— PAYMENT  FOB— EVIDENCE  AS  TO  CONTRACT. — 

Where  the  claimant  had  on  hand  a  quantity  of  webbing  which  had  been, 
rejected  as  failing  to  meet  the  speciflcations  of  a  Government  contract 
to  manufacture  such  webbing,  the  ITnited  States  Oovernment  is  not  ob- 
ligated, under  the  act  of  March  2,  1919,  to  receive  and  pay  for  such 
rejected  webbing  where  the  evidence  adduced  failed  to  show  a  contract 
between  the  claimant  and  the  Government  in  connection  therewith. 

2.  CLAIM  AND  DECISION. — This  claim  for  |70,321.88  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government 
entered  into  an  oral  contract  with  the  claimant  to  receive  and  pay  for 
a  quantity  of  webbing  which  was  manufactured  by  the  claimant  under 
a  contract  with  the  Government  but  which  was  rejected  because  it  did 
not  meet  the  specifications  of  such  contract.  Held,  that  there  was  no 
agreement  to  accept  and  pay  for  such  webbing. 

Mr.  Eaton  writing  the  opinion  of  the  JBoard. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $70,321.88,  by  reafu^u  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  corporation  organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  It  owns  and  operates  five  mills 
in  New  England,  one  in  Mansfield,  Ohio,  and  one  in  New  Jersey.  On 
June  19,  1918,  it  entered  into  a  formal  contract  with  the  United 
States,  numbered  P10171-5553  Eq.  calling  for  the  manufacture  of 
2,140,000  yards  of  g-inch  1-oz.  olive  drab  webbing  at  a  price  of 
$0,075  per  yard,  deliveries  to  commence  in  September,  1918,  with 
90,000  yards  and  to  be  completed  in  December,  1918.  The  specifi- 
cations called  for  f-inch  webbing  to  weigh  1  ounce  per  linear  yard, 
to  be  made  of  lOs/5  yarn  in  the  web  and  5-ply  in  the  filling,  and  to 
have  a  breaking  strength  of  400  pounds. 

3.  The  claimant  corporation  had  many  Government  contracts.  Its 
business  before  the  war  was  confined  to  the  manufacture  of  elastic 
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webbing,  which  is  substantially  different  from  the  webbing  required 
for  the  performance  of  Government  contracts.  The  webbing  manu- 
factured under  contract  5553  Eq  was  allocated  to  the  claimant's 
mills  at  Chelsea,  Mass.,  Pawtucket,  R.  I.,  and  Mansfield,  Ohio. 

4.  The  claimant  had  placed  orders  with  yam  mills  for  lOs/5  yarn 
in  amounts  sufficient  to  cover  the  amount  required  for  the  perform- 
ance jf  contract  5553  Eq.  There  was  delay  in  the  delivery  to  the 
claimant  of  lOs/5  yam.  The  claimant  alleges  that  on  account  of  the 
insufficiency  of  its  supply  of  lOs/5  yam  it  asked  the  Government  offi- 
cers for  permission  to  use  8s/4  yarn  in  place  of  lOs/5  and  that  Maj. 
Richmond  stated  that  such  a  substitution  might  be  made.  The  dif- 
ference between  the  two  yarns  is  that  the  lOs/5  has  five  strands  of 
thread  and  the  8s/4  has  four  strands.  The  testimony  was  that  the 
cost  to  the  claimant  for  the  8s/4  yarn  was  greater  than  the  amount 
which  was  paid  for  the  lOs/5  yarn.  Maj.  Richmond  testified  that 
the  substitution  of  the  8s/4  yam  for  the  lOs/5  yam  in  contract 

5553  Eq.  was  not  authorized  by  him.     He  testified,  page  57 : 

• 

"  Q.  Will  you  state  in  what  way  8s/4  yarn  would  be  unsuitable  in 
g-inch  webbing,  if  there  is  any  way  in  which  it  would  be  unsuitable? 

"A.  Yes.  It  might  affect  the  breaking  strength  and  it  does  affect  the 
bulk  of  it,  makes  a  softer  webbing,  and  our  experience  had  been  that 
it  was  thicker  and  would  not  pass  so  readily  through  the  buckles  of 
the  haversacks,  especially  in  making  them  up  fast,  it  would  not  draw 
through  properly." 

5.  The  claimant  substituted  8s/4  yam  for  lOs/5  yarn  in  the  three 
mills  in  which  it  was  manufacturing  the  f-inch  webbing,  and  the 
product  of  the  mills  at  Pawtucket,  R.  I.,  and  Chelsea,  Mass.,  in  which 
the  8s/4  yam  was  used  passed  inspection,  was  accepted  by  the  Gov- 
ernment and  paid  for  as  manufactured  under  contract  5553  Eq. 

6.  The  f-inch  webbing  manufactured  at  the  Mansfield  mill  of  the 
claimant  out  of  8s/4  yarn  did  not  pass  inspection  and  was  rejected 
because  8s/4  yarn  was  used  in  place  of  lOs/5  yarn.  The  issue  before 
the  Board  is  as  to  the  g-inch  webbing  manufactured  at  the  Mansfield 
mill.  It  appeared  that  on  September  13, 1918,  Mr.  Stretch,  the  sales 
manager  of  Eterlastik  (Inc.),  arranged  for  a  contract.  No.  6386-J, 
for  376,000  yards  of  f-inch  webbing,  all  of  which  had  accumulated 
as  the  production  of  the  Mansfield  mill  out  of  8s/4  yarn.  The  price 
for  this  webbing  was  slightly  less  than  the  contract  price  for  f -inch 
webbing  made  out  of  lOs/5  yarn. 

DECISION. 

1.  It  appears  to  have  been  the  understanding  of  the  officers  of 
Everlastik  (Inc.)  that  they  were  authorized  to  substitute  8s/4  yarn 
for  lOs/5  yarn  in  the  performance  of  contract  5553  Eq.    We  are  not 
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satisfied,  however,  on  the  evidence  that  such  authorization  was  given 
by  Maj.  Richmond  or  any  other  responsible  officer  of  the  Govern- 
ment. An  oral  modification  of  a  formal  Government  contract  pre- 
sents serious  difficulties.  The  most  definite  statement  of  the  circum- 
stances under  which  the  alleged  modification  of  the  contract  took 
place  is  the  testimony  of  Mr.  Chisholm,  of  the  claimant  corporation. 
He  testified  that  between  the  1st  and  15th  of  April,  1918,  Everlastik 
(Inc.)  was  faced  with  a  situation  when  they  were  so  short  of  lOs/5 
yarn  that  they  would  have  to  shut  down  their  looms  unless  they  were 
given  permission  to  use  8s/4  yarn ;  that  it  was  some  time  before  the 
middle  of  April,  1918,  that  he  called  Maj.  Richmond  on  the  telephone 
from  Boston  to  Washington  and  told  him  the  situation,  and  that 
Maj.  Richmond  told  him — 

"to  use  the  8s/4-ply  yarn,  saying  at  that  time  that  it  was  absolutely 
necessary  that  our  looms  must  not  be  shut  down.  We  immediately 
on  the  16th  of  April,  1918,  placed  a  contract  for  8s/4  yarn.  On  April 
18,  1918,  we  placed  an  order  for  20,000  pounds  of  it.  On  April  16th 
we  placed  an  order  for  40,000  pounds  of  it." 

One  obstacle  to  connecting  this  conversation  with  contract  5553  Eq. 
is  that  the  contract  is  dated  June  19, 1918,  while  the  conversation  and 
the  purchase  of  yarn  was  in  April,  1918.  We  determine  that  the 
formal  contract  was  not  amended  by  substituting  8s/4  yam  for 
lOs/5  yarn. 

2.  The  claimant  contends  that  the  arrangement  with  the  Govern- 
ment under  which  it  manufactured  webbing  from  8s/4  yarn,  although 
originally  intended  as  a  modification  of  contract  No.  5553  Eq,  was 
afterwards  one  that  required  the  Government  to  accept  the  webbing 
and  pay  its  fair  value,  and  that  there  was  an  oral  agreement  to  that 
effect. 

3.  Mr.  Stretch,  who  had  charge  of  sales  for  Everlastik  (Inc.), 
testified  that  after  the  webbing  made  at  the  Mansfield  mill  was  re- 
jected he  took  the  matter  up  with  Maj.  Richmond,  and — 

"Maj.  Richmond  decided  it  could  not  be  accepted  on  those  con- 
tracts. The  general  arrangement  we  had  was  that  when  the  webbing 
made  with  that  8s/4  yarn  was  completed  and  we  had  a  quantity  of 
it  I  was  to  come  to  him  and  he  would  give  me  a  spot  order  for  it  all 
at  such  price  and  under  such  arrangements  as  seemed  wise  and 
equitable.  And  I  did  come  to  Maj.  Richmond  subsequently  to  our 
using  the  8s/4  yarn  and  told  him  that  we  had  something  less  than 
four  hundred  thousand  yards  and  he  did  give  me  a  contract  for  that 
from  the  Mansfield  mill  made  with  the  8s/4  yam.  We  then  went  on 
using  up  the  8s/4  yam — went  on  with  the  understanding  that  when 
we  came  to  the  end  of  it  we  would  come  to  him  and  have  a  contract. 
In  the  meantime  the  armistice  came  and  Maj.  Richmond  was  unable 
to  give  me  a  contract;  he  had  no  authority.  That  was  the  general 
arrangement  as  I  understood  it." 
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On  being  recalled  Mr.  Stretch  testified  that  Maj.  Richmond  said 
that  after  the  webbing  was  made  out  of  8s/4  yarn  and  there  was  an 
accmnulation  of  it  "  it  would  be  purchased  at  a  price  to  be  agreed  on." 

4.  The  evidence  does  not  warrant  a  finding  that  the  Government 
was  obliged  to  take  all  the  5/8-inch  webbing  that  Everlastik  (Inc.) 
manufactured  out  of  8s/4  yarn.  The  manner  in  which  the  accumu- 
lation of  376,000  yards  was  handled  demonstrates  what  would  prob- 
ably have  been  done  with  further  accumulations.  A  new  contract 
was  negotiated  with  Everlastik  (Inc.)  for  the  376,000  yards  that 
had  accumulated  up  to  September,  1918,  at  a  price  lower  than  the 
5553  Eq  contract  price.  It  was  expected  that  new  contracts,  which 
have  been  referred  to  in  the  testimony  as  "  spot  orders  "  would  be 
made  to  include  further  accumulations  of  5/8-inch  webbing  manu- 
factured out  of  8s/4  yarn.  It  is  probable  that  additional  contracts 
would  have  been  negotiated  if  the  armistice  had  not  intervened. 

A  contract  to  make  a  contract  may  exist  but  it  is  a  rare  species. 
The  arrangement  or  understanding  which  Mr.  Stretch  testifies  to 
was  no  more  than  an  arrangement  or  understanding.  It  did  not 
reach  the  point  where  it  could  bear  the  more  dignified  name  of  "'  an 
agreement." 

We  doubt  if  Everlastik  (Inc.)  would  now  contend  that  it  was 
under  obligations  to  manufacture  5/8-inch  webbing  out  of  8s/4 
yarn  and  that  the  United  States  could  have  maintained  an  action 
against  it  if  it  had  failed  to  manufacture  that  kind  of  webbing. 
There  was  no  bilateral  contract  imposing  obligations  on  both  parties. 

Nor  was  there  a  unilateral  contract.  An  expectation  however 
justified  or  a  probability  however  certain  that  the  8s/4  webbing 
would  be  accepted  at  a  price  that  had  not  been  fixed  does  not  con- 
stitute a  contractual  obligation.  There  was  left  in  this  instance  a 
possibility  that  the  Government  would  exercise  its  right  of  enter- 
ing into  no  more  contracts.  The  action  of  the  Oovermnent  in  de- 
clining to  purchase  accunmlations  of  8s/4  webbing  disappointed  ex- 
pectations and  was  contrary  to  the  law  of  probabilities  but  no  agree- 
ment was  broken.  We  must  find  on  all  the  evidence  that  there  was 
no  agreement  on  the  part  of  the  United  States  to  take  and  pay  for 
such  webbing  as  Everlastik  (Inc.)  should  manufacture  out  of  8s/4 
yarn.    In  the  absence  of  an  agreement  no  relief  can  be  given. 

DISPOSITION. 

A  final  order  will  be  entered  denying  relief. 
Col.  Delafield  concurring. 


Apirl  3,  1920. 
Case  No.  1630. 

In  re  CLAIM  OF  MODEL  STEAK  LAXmBBY. 

1.  A6EEEMEKT    TO    PITBCHASE— SPECIAL    FACILITIES.— The    aovernment 

constructed  and  equipped  a  laundry  at  Camp  Sherman  and  leased  it  to 
the  claimant  to  operate  on  a  fixed  price  basis.  The  laundry  was  not 
equipped  to  do  the  higher  classes  of  work,  and  additional  equipment 
was  purchased  by  the  claimant  with  the  approval  of  the  camp  quarter- 
master and  other  authorized  officers,  who  airreed  with  claimant  that  if 
h^  made  such  purchase  the  Oovernment  would  buy  the  material  from  it 
or  reimburse  it  therefor.  An  agri'eement  arose  under  the  act  of  March  2, 
1919,  for  the  Oovernment  to  buy  such  equipment. 

2.  CLAIM  AUD  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |14,- 

026.86  for  laundry  equipment.    Held,  claimant  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $14,026.86,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant 
and  the  United  States. 

2.  Claimant  company  is  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  State  of  Tennessee,  and  it  entered  into 
a  contract  with  the  United  States,  dated  October  19,  1917,  for  the 
operation  of  a  Government  owned  laundry  at  Camp  Sherman,  Ohio. 
In  the  summer  of  1917,  the  Government  constructed  laundries  at 
the  new  cantonments  and  the  camp  quartermaster  in  each  of  the 
cantonments  was  to  determine  whether  the  Government  should  oper- 
ate the  laundry  or  contract  to  have  the  work  done.  The  quarter- 
master at  Camp  Sherman  decided  not  to  try  to  operate  the  laundry 
but  to  have  the  work  done  under  contract  and  therefore  in  the  middle 
part  of  September,  1917,  requests  for  bids  were  sent  to  various  laun- 
dry companies  in  the  adjacent  cities.  On  receipt  of  one  of  these 
requests  for  bids,  Mr.  D.  D.  Canfield,  president  of  the  claimant  com- 
pany, proceeded  to  Camp  Sherman,  Ohio,  and  had  an  interview  with 
Lieut.  Col.  Frank  L.  Case. 

3.  Lieut.  Col.  Case  was  not  familiar  with  laundry  machinery  and 
therefore  instructed  Mr.  Canfield,  who  was  an  expert  in  this  line, 
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to  investigate  the  laundry  in  which  the  Government  was  then  in- 
stalling the  machinery  that  had  been  ordered  by  the  Washington 
authorities  and  to  make  report  on  the  equipment  being  installed, 
Mr.  Canfield,  after  inspecting  the  Government  laundry,  reported 
that  the  machinery  which  was  being  installed  was  not  suflScient  to 
do  the  work  required;  that  the  bids  called  for  laundering  of  shirts, 
collars,  cuifs,  and  nui-ses'  uniforms,  together  with  other  articles  of 
similar  nature  which  would  require  electric  irons,  ironing  boards, 
starching  machines,  small  washers,  and  other  machines  to  perform 
this  class  of  work.  The  cantonment  at  this  time  was  newly  con- 
structed and  much  confusion  existed  in  regard  to  the  detail  needs 
of  the  camp.  Lieut.  Col.  Case  stated  that  the  authorities  at  Camp 
Sherman  did  not  know  what  machinery  had  been  ordered  by  the 
officials  in  Washington  and  Mr.  Canfield  was  advised  that  the  camp 
authorities  would  wait  and  see  what  machinery  had  been  bought  by 
the  Government  and  that  any  additional  machinery  that  was  needed 
would  be  ordered  later.  There  was  discussion  relative  to  the  pay- 
ment for  any  necessary  additional  equipment  that  had  not  been  pur- 
chased by  the  Government,  but  no  definite  action  was  taken  at  this 
conference  in  regard  to  this  matter. 

4.  Mr.  Canfield  then  returned  to  Nashville,  Tenn.,  and  prepared 
and  submitted  another  bid  on  the  piece  basis  as  agreed  upon  at  the 
conference  with  Lieut.  Col.  Case.  Mr.  Canfield  again  arrived  at 
Chillicothe  about  9  a.  m.  the  day  the  bids  were  to  be  opened  and  im- 
mediately proceeded  to  Camp  Sherman.  Mr.  Canfield,  in  the  office 
of  Lieut.  Col.  Case,  opened  his  bid  and  inserted  on  the  margin  a 
clause  to  the  effect  that  the  bidder  would  pay  to  the  Government  5 
per  cent  of  the  gross  receipts.  Mr.  Canfield  testified  that  this  5  per 
cent  provision  was  for  the  purpose  of  creating  in  the  hands  of  the 
camp  quartermaster  a  fund  for  the  purchase  of  any  necessary  addi- 
tional equipment  not  already  installed  by  the  Government.  The  bids 
were  opened  on  or  about  October  18,  1917,  at  2  o'clock  in  the  after- 
noon and  Mr.  Canfield,  together  with  Mr.  Strauss,  another  bidder, 
was  instructed  to  report  the  next  morning  at  8  o'clock. 

5.  On  reporting  at  the  camp  next  morning,  Mr.  Canfield  was  taken 
to  the  office  of  Col.  L.  D.  Cabell,  camp  quartermaster,  and  the  bid 
submitted  by  Mr.  Canfield  was  gone  over  item  by  item  and  some 
changes  made  as  to  the  prices  to  be  paid  for  laundry  work.  These 
prices  as  agreed  upon  were  based  upon  the  operating  cost  to  the 
claimant  company  and  on  the  condition  that  the  Government  would 
furnish  the  necessary  building  and  equipment.  The  question  of 
additional  machinery  that  might  have  to  be  purchased  was  discussed 
at  this  time,  but  the  camp  quartermaster  did  not  yet  know  what 
machinery  had  been  ordered.    Mr.  Canfield  was  instructed  to  submit 
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a  new  bid  in  conformity  with  the  prices  arrived  at.  It  was  further 
agreed  that  claimant  company  should  get  into  position  to  commence 
operations  with  the  machinery  then  installed  and  that  any  additional 
machinery  and  equipment  which  was  necessary  and  not  ordered  by 
the  Government  would  be  bought  later  and  paid  for  by  the  Grovem- 
ment. 

6.  A  telegram  dated  July  10, 1919,  from  Col.  Cabell  to  the  Director 
of  Storage  reads  as  follows : 

"  Salvage  Division  Munitions  Bldg.,  Washington.  Attention 
Colonel  Merzig.  D.  D.  Canfield  requested  me  to  wire  you  in  reference 
to  five  per  cent  commission  paid  by  the  laundry  at  Camp  Sherman  to 
the  Quartermaster  Corps  and  intended  to  be  used  as  a  fund  to  buy  ad- 
ditional equipment  and  such  necessary  additions  as  will  be  needed  to 
make  the  laundry  complete  so  that  it  could  be  operated  successfully. 
You  are  informed  that  at  the  time  the  contract  was  let  it  was  dis- 
cussed that  this  five  per  cent  could  be  used  for  the  purpose  as  stated 
by  Mr.  Canfield.  Do  not  know  whether  Colonel  Chase,  then  Camp 
Supply  Officer  at  Sherman,  utilized  these  funds  in  that  manner. 
However,  believe  that  that  was  the  intent." 

7.  Claimant  company  immediately  proceeded  to  get  in  position  to 
commence  operations.  As  soon  as  it  became  evident  that  the  Govern- 
ment authorities  at  Washington  had  not  ordered  all  the  machinery 
and  equipment  that  was  necessary,  Mr.  Canfield,  with  the  approval 
and  assistance  of  the  camp  quartermaster,  purchased  additional  ma- 
chinery and  equipment.  These  .purchases  were  made  at  various  times 
between  November  9,  1917,  and  May  3,  1918.  After  this  additional 
equipment  had  been  installed  it  was  inspected  by  the  camp  quarter- 
master and  other  officers  of  the  camp  and  found  satisfactory  as  well 
as  necessary.  Claimant  now  asks  to  be  paid  $14,026.86,  the  purchase 
price  of  this  machinery,  purchased  and  installed  by  it,  and  which 
was  being  used  at  the  camp  laundry  when  the  claimant  company 
ceased  operations  June  30,  1919.  There  was  evidence  that  some  of 
the  machinery  and  equipment,  if  not  all,  was  used  by  the  Govern- 
ment after  June  30,  1919. 

8.  No  question  has  been  raised  as  to  the  necessity  of  this  additional 
equipment.  That  is  conceded.  First  indorsement  from  the  camp  sup- 
ply officer.  Camp  Sherman,  Ohio,  to  the  commanding  general,  Camp 
Sherman,  Ohio,  dated  June  24,  1919,  signed  A.  N.  Besnah,  major, 
Quartermaster  Corps,  reads  in  part  as  follows : 

"  1.  The  undersigned  having  thoroughly  perused  this  report  is  of 
the  opinion  that  the  contractor  acted  wisely  and  for  the  interests  of 
the  Government  in  purchasing  the  additional  equipment  necessary 
to  operate  the  Government  laundry  efficiently.  It  is  further  be- 
lieved that  the  contractor  at  the  time  of  purchasing  consulted  the 
camp  quartermaster,  Colonel  F.  L.  Case,  and  that  said  purchase  was 
approved  by  the  camp  quartermaster  with  the  understanding  that 
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the  Government  would  take  over  the  equipment  when  the  contract 
expired  or  at  such  time  when  the  Government  considered  it  wise  to 
operate  the  laundry. 

"  2.  In  October,  1918,  the  undersigned  recommended  taking  over 
the  laundry,  also  the  purchase  of  this  additional  equipment,  as  this 
equipment  was  necessary  to  efficiently  operate  the  laundry." 

In  a  memorandum  to  the  commanding  general,  Camp  Sherman, 
Ohio,  dated  June  25, 1919,  W.  A.  Austin,  Lieut.  Col.,  I.  G.  D.,  camp 
inspector,  states  "  that  the  installation  of  this  equipment  was  a  neces- 
sity is  conceded    *    *    *." 

DECISION. 

1.  The  Government  in  the  summer  of  1917  constructed  laundries 
at  the  new  cantonments,  and  in  September,  1917,  the  camp  quarter- 
master at  Camp  Sherman,  Ohio,  requested  bids  for  the  operation 
of  the  Government  laimdry  at  Camp  Sherman.  At  this  time  ma- 
chinery ordered  by  the  authorities  in  Washington  was  being  in- 
stalled, but  owing  to  the  confusion  and  lack  of  information  the 
camp  officials  did  not  know  just  what  machinery  had  been  ordered 
for  this  laundry.  Claimant  company  submitted  a  bid,  and  at  that 
time  called  on  Lieut.  Col.  Frank  L.  Case,  camp  supply  officer. 
Lieut.  Col.  Case  was  not  familiar  with  laundry  machinery  and 
therefore  requested  Mr.  D.  D.  Canfield  to  make  an  inspection  of 
the  laundry  and  submit  a  report.  Mr.  Canfield  after  inspecting  the 
laundry  reported  that  the  machinery  which  was  being  installed  was 
not  sufficient  to  do  the  laundry  work  of  articles  for  which  bids  had 
been  requested.  The  bids  called  for  the  laundering  of  shirts,  col- 
lars, cuffs,  and  nurses'  uniforms,  together  with  other  articles  of  a 
similar  nature  which  would  require  electric  irons,  ironing  boards, 
starching  machines,  small  washers,  and  other  machines  to  perform 
this  class  of  work. 

2.  The  officers  at  Camp  Sherman  did  not  know  what  machinery 
and  equipment  had  been  ordered  by  the  Washington  authorities. 
The  need  of  additional  machinery  and  equipment  not  yet  installed 
was  discussed  by  Mr.  Canfield  of  the  claimant  company  with  Col. 
Cabell  and  Lieut.  Col.  Case.  There  was  some  discussion  relative  to 
the  manner  of  securing  the  funds  to  pay  for  any  machinery  and 
equipment  that  might  later  be  purchased.  Claimant  company  sub- 
mitted a  bid  with  a  clause  that  5  per  cent  of  the  gross  receipts  of 
the.  laundry  should  be  paid  to  the  Government.  The  evidence  shows 
that  this  was  for  the  purpose  of  creating  a  fund  in  the  hands  of  the 
camp  quartermaster  and  that  it  was  the  intention  to  use  money 
from  this  fund  to  purchase  any  additional  machinery  and  equipment 
that  should  later  be  determined  necessary.    Mr.  Canfield,  on  October, 
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191T,  had  an  interview  with  Col.  L.  D.  CabelL  the  camp  quarter- 
master, and  the  bid  submitted  was  gone  over  item  by  item.  It  was 
agreed  that  claimant  company  should  immediately  get  into  position 
to  commence  operations  with  the  machinery  then  installed  and  that 
any  additional  machinery  and  equipment  which  was  necessary  and 
not  ordered  by  the  Government  would  lie  bought  later  and  paid  for 
by  the  Government. 

3.  As  soon  as  it  liecame  evident  that  the  (iovernnient  authorities 
at  Washington  had  not  ordered  all  the  machinery  and  equipment 
that  was  necessary,  Mr.  D.  D.  Canfield,  with  the  approval  and  assist- 
ance of  the  camp  quartermaster,  purchased  additional  machinery 
and  e<]uipment.  That  this  machinery  and  equipment  purchased  by 
claimant  company  was  indispensable  to  the  operation  of  the  laundry 
is  conceded  by  the  Government,  and  therefore  claimant  company 
should  be  reimbursed  by  the  Government  for  expenditures  made  in 
purchasing  the  necessary  machinery  and  ecjuipment. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Tanner  concurring. 


April  3, 1920. 
Case  No.  463. 

Jn  re  CLAUK  OF  ALBANY  CHEMICAL  CO. 

1.  COXPTTLSOKY  0BDBK8  FOB  SEYEBAL  PBODUCTS— CANCELLATION  OF— 

XETHOD  OF  ADJUSTMENT. — Where  claimant  is  engaged  in  the  mann- 
factnre  of  acetones  and  ketones  in  the  production  of  which  acetate  of 
lime  and  wood  alcohol  are  required,  and  which  are  delivered  to  claimant 
by  plants  producing  said  products  for  the  Government  under  compulsory 
order  No.  326  B/C  issued  by  the  President  through  the  War  Industries 
Board  under  the  National  Defense  Act,  stocks  of  acetate  of  lime  (any 
grade)  so  furnished  to  claimant  and  remaining  on  hand  at  the  termina- 
tion of  said  compulsory  order,  must  be  delivered  to  the  United  States 
along  with  the  finished  or  partly  finished  ketones  and  acetones,  and  the 
Board  will  not  make  an  adjustment  for  the  acetate  of  lime  and  the  bags 
containing  same  and  the  acetones  or  ketones,  alone,  but  will  consider  in 
its  adjustment  all  of  the  products  affected  by  the  compulsory  order,  all 
such  must  be  accounted  for. 

2.  CLAIM  AND  DECISION.— Claim  for  |88,537.94  under  the  act  of  March  2, 

1919,  for  acetate  of  lime  and  bags.  Held,  an  agreement  within  the 
meaning  of  said  act. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claimant  filed  its  statement  of  claim,  Form  B,  under  the 
act  of  Congress  approved  March  2, 1919,  entitled  "An  act  to  provide 
relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war  and  for  other  purposes,"  asking  to  be  reimbursed  for  certain 
items  covered  in  four  sheets,  designated  schedules  A,  B  and  C,  and 
supplementary  claim,  dated  June  27,  1919,  all  of  which  will  be 
more  fully  understood  by  reference  to  the  claim  papers. 

2.  Claimant  was  not  engaged  in  the  production  of  acetate  of  lime, 
or  any  grade  of  wood  alcohol,  either  '"crude"  or  "refined."  Its  plant 
was  engaged  in  the  manufacture  of  acetones  and  ketones  which  re- 
quired acetate  of  lime  and  wood  alcohol,  and  these  products  were 
delivered  to  it  by  plants  that  produced  said  products  for  the  United 
States  subject  to  the  provisions  of  compulsory  order  326  B/C,  and 
at  the  termination  of  said  order,  7  p.  m.,  December  14,  1918,  claim- 
ant, by  reason  of  its  agreement,  as  expressed  in  the  provisions  of 
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compulsory  order  326  B/C  had  manufactured,  on  hand  and  ready  for 
shipment  certain  quantities  of  finished  products  and  other  material 
which  it  proposed  to  use  for  the  Government's  requirements,  or  it  had 
made  expenditures  and  incurred  liabilities  pursuant  thereto  for 
which  it  has  made  claim. 

In  all  other  particulars  the  "findings  of  fact"  pertaining  to  this 
claim  are  the  same  in  the  matter  of  the  claim  of  the  Antrim  Iron 
Co.,  Case  93  et  al.  decided  by  this  Board  under  date  of  March 
29,  1920,  these  decisions.  Vol.  IV. 

DECISION. 

1.  The  Board  is  of  the  opinion  that  the  material — acetate  of  lime, 
wood  alcohol  (any  grade) — furnished  to  claimant  from  "Govern- 
ment stock";  that  is,  stocks  produced  under  compulsory  order  for 
the  United  States,  to  be  used  by  the  Government  "  for  purposes  con- 
nected with  the  national  security  and  defense"  and  not  purchased 
and  paid  for  by  claimant  after  proper  Government  releases,  must 
be  delivered  to  the  United  States  along  with  the  finished  or  partly 
finished  ketones  and  acetones.  The  Board  can  not,  therefore,  make 
an  adjustment  with  claimant  for  the  acetate  of  lime  and  the  bags 
containing  same  and  the  acetone  or  ketone  produced  or  in  process  of 
production,  but  must  consider  in  its  adjustment  all  of  the  products 
affected  by  the  compulsory  order.  All  of  the  unused  "  (Tovernment 
material"  will  be  accounted  for. 

For  further  and  more  definite  information  and  instructions  as  to 
the  disposition  of  this  claim,  reference  is  hereby  made  to  the  de- 
cision of  this  Board  in  the  matter  of  the  Antrim  Iron  Co.,  Case  No. 
93,  et.  als.,  decided  March  29,  1920,  these  decisions.  Vol.  IV,  which  is 
referred  to  as  applicable  hereto. 

DISPOSITION. 

1.  According  to  the  foregoing  opinion,  the  Board  of  Contract  Ad- 
justment hereby  transmits  its  decision  to  the  Claims  Board,  Air  Serv- 
ice, Washington,  D.  C,  with  recommendation  to  the  Secretary  of  War 
as  made  herein,  and  for  disposition  according  to  the  provisions  of 
the  case  above  referred  to,  a  copy  of  which  decision  is  transmitted 
herewith. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  3,  1920. 
Case  No.  2379. 

/}{  re  GLAIX  OF  UNION  TWIST  DEILL  CO. 

1.  CONTBACTS— SALES— BELAYS  IN  DEUYEEY.— Where  claimant  had  a 
proxy- sifirned  contract  for  the  manufacture  and  delivery  of  certain 
articles,  deliveries  of  which  were  to  be  completed  Jnne  30,  1918,  and  at 
the  time  the  contract  was  suspended  by  the  Government,  after  the  armis- 
tice, and  more  than  four  months  after  the  articles  should  have  been  de- 
livered, the  claimant  had  a  portion  of  the  articles  on  hand  in  an  un- 
finished state,  claimant  is  not  entitled  to  reimbursement  for  the  ex- 
pense of  manufacture  in  the  absence  of  a  showing  that  the  delay  in 
production  was  due  to  causes  beyond  its  control. 

8.  CLAIX  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  labor  and 
materials  upon  uncompleted  articles.  Held,  claimant  not  entitled  to 
recover, 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919,  upon  a  proxy 
signed  contract  between  the  Quartermaster  Corps,  United  States  of 
America,  and  claimant,  for  tlie  manufacture  and  supply  of  certain 
tools  at  the  agreed  price  of  approximately  $123,797.61.  The  present 
claim  is  for  $5^649.68,  claimant's  estimate  of  the  amount  due  it 
under  said  contract  for  labor  and  material  upon  articles  in  process 
when  it  ceased  work  under  the  contract  at  the  request  of  the  War 
Department. 

No  formal  statement  of  claim  appears  to  have  been  filed,  but 
claimant  relies  for  its  presentation  within  the  statutory  period  upon 
correspondence  with  Zone  Supply  Office,  New  York  City,  and  Claims 
Board,  Director  of  Purchase,  which  correspondence  is  attached  to 
the  file.  The  claim  as  presented  was  disallowed  by  Claims  Board, 
Office  of  Director  of  Purchase  December  2,  1919,  and  a  letter  of 
claimant  to  this  Board  dated  January  2, 1920,  is  treated  for  purposes 
of  this  decision  as  a  notice  of  appeal. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

On  August  21, 1917,  claimant  submitted  a  proposal  to  the  Quarter- 
master General  for  cutters,  drills,  die-hops,  taps  and  reamers,  at 
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prices  quoted  and  specifying  deliveries.  Thereafter  a  formal  con- 
tract on  Quartermaster  Corps  Form  No.  107  was  prepared  and  sent  to 
claimant  for  execution.  This  contract  was  numbered  2332,  and 
dated  October  3,  1917,  and  covered  tools  of  the  descriptions  referred 
to  above  at  an  aggregate  price  of  approximately  $123,797.61.  De- 
liveries were  to  be  made  as  specified  in  claimant's  proposal  above  re- 
ferred to,  the  latest  delivery  prescribed  being  of  drill  items  nine 
months  from  the  date  of  contract,  October  3,  1917. 

This  contract  was  duly  executed  by  claimant  but  was  signed  by 
proxy  on  behalf  of  the  contracting  officer. 

Under  date  of  June  1,  1918,  a  modification  of  said  contract  was 
entered  into  to  correct  an  error  by  claimant  in  quoting  prices  on 
certain  articles,  caused  by  a  transposition  of  figures.  This  increased 
the  total  contract  price  by  $302.40.  This  modification  was  also  proxy 
signed  on  behalf  of  the  contracting  officer. 

U. 

Deliveries  were  made  from  time  to  time  by  claimant  but  the  total 
number  of  articles  stipulated  for  had  not  been  delivered  when  the 
armistice  intervened.  At  some  time  subsequently  to  the  armistice, 
which  does  not  definitely  appear,  claimant  was  directed  or  requested 
to  suspend  further  production  and  accepted  such  notice.  At  the 
time  of  such  suspension  it  had  certain  articles  in  process  for  per- 
formance of  said  contract.  It  claims  the  sum  of  $5,649.68  for  mate- 
rial and  labor  upon  these  articles  for  which  it  asserts  there  is  no 
commercial  demand. 

All  of  the  articles  completed  under  the  contract  have  been  de- 
livered, accepted,  and  paid  for. 

The  exact  contract  price  of  the  articles  which  would  have  been  re- 
quired to  complete  the  contract  was  not  proved,  but  claimant's  witness 
ui)on  the  hearing  estimated  it  at  approximately  $8,000. 

• 

CONCLUSION. 

Although  under  the  terms  of  the  contract  or  agreement  deliveries 
should  have  been  completed  by  June  30,  1918,  or  shortly  thereafter, 
the  contract  had  not  been  fully  performed  by  claimant  on  November 
11, 1918,  or  more  than  four  months  later.  Claimant  sought  to  excuse 
its  delay  by  the  statement  that  it  had  a  number  of  other  Government 
contracts,  including  subcontracts  with  other  Government  contractors, 
and  that  the  execution  of  this  order  was  necessiirily  delayed  by  gov- 
ernmental requirements  that  other  orders  should  receive  priority. 

Claimant  further  stated  that  it  had  had  difficulty  in  obtaining 
shipping  directions  for  its  finished  products. 
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No  proof  whatever  beyond  the  general  statement  summarized  as 
above  was  presented  that  the  Government  interfered  with  claimant 
in  any  way  in  the  manufacture  of  the  tools  covered  by  the  agree- 
ment under  discussion  and  the  failure  by  the  Government  to  furnish 
shipping  directions  in  no  way  excuses  the  claimant  from  failure  to 
manufacture  the  tools  and  have  them  ready  for  shipment  when  re- 
quired. 

Claimant  has  not  presented  any  proof  to  this  Board  which  affords 
a  basis  for  any  relief. 

DECISION  AND  DISPOSITION. 

No  agreement  within  the  purview  of  the  act  of  March  2, 1919,  has 
been  established  which  can  be  adjusted,  paid,  or  discharged  by  the 
Secretary  of  War,  and  the  usual  final  order  denying  relief  will  be 
entered  accordingly. 

Col.  Dela  field  and  Capt.  Morgan  concurring. 


April  3,  1920. 
Case  No.  1469. 

2u  re  CLAIM  OF  THE  DOEEIS  MOTOR  GAB  CO. 

1.  CONTBACT  PBICE. — Where  a  contractor  mannfaetnres  and  delivers  arti- 

cles in  response  to  an  order  in  which  the  number  of  articles  is  stated 
and  the  price  is  fixed,  the  price  stated  in  the  order  determines  the  price 
to  be  paid,  and  there  is  no  obligation  on  the  part  of  the  Oovernment  to 
pay  more. 

2.  CLAIM  AND  DECISION. — Claim  for  |1, 334.69  under  General  Order  103  for 

extra  expenses  in  making  control  rods.  Held,  claimant  only  entitled  to 
price  fixed  in  order. 


^*  *W^«      Mm^^^^^A     AAA      \^ Jk  ^AWA  • 

Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS    OF    FACTF. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders  No. 
103,  War  Department,  1918,  and  is  for  $1,334.69,  under  the  follow- 
ing circumstances : 

2.  The  claimant  is  a  corporation  located  at  St.  Liouis,  Mo.  It  was 
asked  on  October  19,  1918,  to  submit  a  bid  on  500  sets  of  engine 
controls  for  Mark  VIII  tanks.  Its  bid  was  sent  by  telegram  on 
November  7, 1918,  offering  to  make  500  sets  of  controls  at  $73.07  per 
set. 

3.  On  November  14,  1918,  the  following  letter  was  mailed : 

Befer  to  file  P451. 62/6602.    L.  S.  Duntley,  Lt. 

War  Dei'Artment, 
Office  of  the  Chief  of  Ordnance, 

Washington ^  November  H^  1918. 
DoRRis  Motor  Car  Company, 
St.  Louis^  Missouri. 

Subject:    Engine  Control  Rods. 

Sirs  :  1.  I  am  directed  by  the  Chief  of  Ordnance  to  advise  that 
subject  to  approval  of  the  Reviewing  Board  of  the  Procurement  Di- 
vision this  office  will  procure  from  you  10  complete  sets  of  engine  con- 
trol rods  for  Mark  VIII  tank.  The  same  to  be  made  in  accordance 
with  drawings  furnished  you  with  the  exception  that  you  may  use 
bronze  as  a  substitute  for  malleable  iron  in  making  such  parts  as 
drawings  state  should  be  made  from  malleable  iron. 
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2.  Price :  $7;i.()7  per  set  f .  o.  b.  ears  at  St.  Ix)uis,  Missouri.  Pay- 
ments thi-ough  the  St.  Ijouis  District  Office  will  be  made  upon  a"c- 
<5eptance  and  delivery  of  the  control  sets. 

3.  Deliveries  are  to  be  complete  November  16,  1918. 

4.  Manufacture  to  be  in  accordance  witli  Ordnance  Office  draw- 
ing: 

31-87-9G4  dated  September  2G,  1918. 
81-87-905  dated  September  20,  191S. 
81-37-96()  dated  September  9,  1918. 
81 -8 7-9G7  dated  September  2(>,  1918. 
31-:37-068  dated  September  20,  1918. 
31-87-909  dated  September  19,  1918. 
31-87-970  dated  Septembei*  27!  1918. 
31-87-900  dated  September  27,  1918. 
81-87-907  dated  September  20,  1918. 

5.  A  formal  contract  end)odyinp;  the  above  conditions  and  con- 
taining provisions  required  by  laws  or  deemed  necessary  and  desir- 
able will  be  forwarded  to  you  forthwith  for  execution.  • 

Respectfully, 

T.  AV.  Carlisle, 
Ma}oi\  Old.  Dept,^  L\  >s'.  .1. 

Bv  L.   B.   DuNTIiKY, 

Uf  Li.  Orfl  I)epf,J\S,  .!. 

This  was  answered  by  the  claimant  by  letter  dated  November  28, 

1918: 

DoKKis  MuTOK  Cak  Comfany, 

4100  La(:l?:i)e  Axtcnue, 
St,  Louh,  J/c> ,  Xovewher  23(1^  1018. 

St.  Ijoris  I)jstu!<t  Okdxaxce  Office, 

Eqmtahle  BVJcf,.  St.  Lovix^  Mo. 

Subject:  P^ngine  Control  Rods. 

(xENTiiEMEN:  We  are  in  receipt  of  a  letter  dated  November  14th, 
from  Lieut.  L.  B.  Duntley,  copy  of  which  we  are  inclosing^  confirm- 
ing order  for  ten  complete  sets  of  engine  control  rods  for  Mark  VIII 
tanks  at  a  price  of  $78.07  per  set  f .  o.  b.  St.  Ix>uis,  Mo. 

Regarding  price.  Will  say  that  we  very  much  doubt  that  we  will 
be  able  to  come  out  Avhole  on  ten  sets  only,  as  the  cost  of  getting  into 
production  was  to  be  distributed  over  »5(K)  sets  at  $73.07  each. 

Upon  completion  of  ten  sets,  we  will  figure  our  costs,  and  if  we 
show  a  loss  on  the  lot  of  ten,  have  no  doubt  you  will  pennit  us  to 
render  additional  charge  for  patterns  and  other  work  incidental  to 
getting  out  the  ten  lot. 

Yours  respectfully, 

DoRRis  Motor  Car  Company. 
(Signed)  Webster  Colburn, 

Yice-Prest.  cfe  Gen^l,  Mgr, 

4.  On  November  26, 1918,  a  purchase  order  was  issued  for  10  sets  of 
controls  at  $73.07  per  set.  It  was  not  accepted  by  the  claimant.  The 
claimant  has  manufactured  10  sets  of  engine  controls  and  they  were 
delivered  to  the  United  States  on  or  aoout  December  7,  1918,  and  ac- 
cepted.   They  have  not  been  paid  for. 
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DECISION. 

1.  The  claimant  argues  that  its  bid  of  $73.07  per  set  was  based 
on  getting  a  contract  for  500  sets  and  that  it  would  not  have 
offered  so  low  a  price  as  $73.07  for  a  contract  for  10  sets  only  and 
that  its  costs  of  manufacture  for  10  sets  of  controls  are  greater  than 
$73.07  per  set. 

In  that  contention  the  claimant  is  correct. 

2.  It  asks  for  reimbursement  for  its  cost  of  manufacture  in  addi- 
tion to  the  price  stated  in  the  letter  of  November  14,  1918,  in  which 
10  sets  of  controls  were  ordered. 

The  contract  price  would  be  $730.70.  The  St.  Louis  District 
Claims  Board  has  determined  that  the  cost  of  manufacturing  the  10 
sets,  less  some  small  items  of  salvage,  is  $1,325.76. 

As  the  qrder  for  the  controls  was  not  issued  until  after  November 
12,  1918,  the  claimant  can  receive  no  relief  under  the  act  of  March 
2,  1919.  The  emergency  was  at  an  end  with  the  granting  of 
an  armistice  on  November  11, 1918. 

3.  The  claim  is  in  the  nature  of  a  qtumtum  meruit^  but  the  price 
which  should  be  paid  for  the  10  sets  of  controls  which  have  been 
manufactured,  delivered,  and  accepted  is  governed  by  the  price 
stated  in  the  letter  of  November  14,  1918,  in  which  the  controls  were 
ordered. 

The  claimant's  letter  of  November  23,  1918,  expresses  a  doubt  as 
to  its  coming  out  whole  on  the  10-sets  order,  but  it  proceeded  to 
manufacture  and  deliver  under  the  order  of  November  14,  1918. 
There  was  no  modification  of  the  terms  of  the  order  of  November  14, 
1918.  The  unaccepted  purchase  order  of  November  26,  1918,  stated 
the  same  price. 

4.  If  a  contractor  manufactures  and  delivers  articles  in  response 
to  an  order  in  which  the  price  is  fixed  it  has  been  held  that  the  price 
stated  determines  the  price  to  be  paid.  The  United  States  must  pay 
the  price  named  in  the  informal  agreement  but  it  is  under  no  obliga- 
tion to  pay  more.  {St.  Louis  Hay  c6  Grain  Co.  v.  U.  S.^  191  U.  S. 
159;  U.  S.  V.  Andrews,  207  U  S.  229.) 

A  certificate  C  appears  to  have  been  issued  by  the  District  Board. 
This  should  be  withdrawn. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  concurring. 


k. 


April  3, 1920. 
Case  No.  1951. 

In  re  CLAnC  OF  WILLIAM  J.  LAWRENCE. 

1.  7AILT7BE  07  PE007. — ^Where  the  olaimant,  thongh  requested,  fails  to  ap- 

pear and  testify  at  the  hearing  of  his  claim,  produces  no  witnesses,  can 
not  name  the  officer  with  whom  his  alleged  contract  was  made,  and 
produces  no  documentary  evidence  to  substantiate  his  claim,  and  none 
can  be  found  in  the  Oovernment  files,  the  claim  will  be  dismissed. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  f2,- 

104.49  on  alleged  request  to  hold  canned  tomatoes  for  Oovernment 
order.    Held,  claimant  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  A,  was  filed  under  Purchase,  Storage,  and  TraflSc 
Division  Supply  Circular  No.  17, 1919,  for  $1,010.01,  with  the  Claims 
Board,  Office  of  the  Director  of  Purchase,  on  June  27,  1919.  The 
said  claim  was  forwarded  bv  the  Claims  Board,  Office  of  the  Director 
of  Purchase,  to  the  Board  of  Contract  Adjustment,  and  the  claimant 
filed,  upon  request,  a  class  B  claim,  in  which  the  claimant  demanded 
$1,677.29.  Thereafter,  on  or  about  February  9,  1920,  Harry  Saut- 
hoff,  attorney  for  the  claimant,  filed  an  affidavit,  stating  that  the 
claimant's  net  loss  was  $2,104.49. 

2.  The  case  was  set  for  hearing  on  March  24,  1920.  The  claimant 
telegraphed  on  March  24,  1920,  that  he  would  not  be  present  at  the 
hearing. 

3.  The  claimant  alleges  that  about  July  15,  1918,  and  during 
August  and  September,  1918,  an  Army  officer  called  at  claimant's 
factory  and  introduced  himself  as  Lieut.  Van  Orden,  or  Horton, 
and  told  the  claimant  to  hold  out  one-third  of  his  1918  pack  of 
tomatoes,  that  the  claimant,  although  there  was  a  good  local  market 
for  said  tomatoes  at  $2.10  per  dozen  (per  case)  set  aside  one-third 
of  his  pack,  amounting  to  712  cases. 

4.  On  October  17, 1918,  the  claimant  alleges  he  wrote  the  Quarter- 
master Department,  Canned  Food  Division,  Washington,  D.  C,  and 
asked  for  immediate  shipping  instructions  on  712  cases  No.  3  toma- 
toes, stating  that  his  factory  was  not  a  suitable  place  to  store  the 
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tomatoes.  On  November  3, 1918,  the  claimant  states  he  again  wrote 
the  Quartermaster  Department,  Canned  Food  Division,  Washington, 
D.  C,  stating  he  had  had  no  reply  to  his  letter  of  October  17,  1918, 
and  that  he  had  placed  the  tomatoes  in  storage  to  eliminate  danger 
of  rust  from  dampness  and  frost.  On  February  14,  1919,  the  claim- 
ant states  he  wrote  Maj.  McGowan,  General  Supply  Depot,  Chicago, 
111.,  stating  that  he  had  written  the  Quartermaster  Department  two 
letters  asking  for  shipping  instructions  on  712  cases  No.  3  tomatoes 
and  that  "I  have  not  had  a  reply  which  really  meant  anything  to 
me,"  and  stated  that  the  said  cases  were  ready  for  shipment. 

5.  A  search  has  been  made  through  the  files  of  the  Quarter- 
master Department,  Canned  Goods  Division,  Washington,  D.  C, 
and  the  Supply  Depot,  Chicago,  111.,  for  the  said  three  letters,  but 
no  trace  of  the  said  letters  has  been  found.  A  search  has  also  been 
made  for  Lieut.  Van  Orden,  or  Horton,  and  no  such  officer  has  been 
located. 

6.  The  claimant  was  advised  on  May  20, 1919,  to  file  a  class  A  claim, 
which  he  did. 

7.  In  his  original  claim  the  claimant  asked  90  cents  loss  on  712 
cases  of  tomatoes  or  $640.80,  interest  $173.70,  storage  $142.41,  cart- 
age $35.60,  insurance  $17.60,  total  $1,010.01.  As  last  amended  the 
claimant  sets  forth  the  items  of  his  claim  as  follows : 

Cost  of  production  and  canning $2,875.00 

Interest    ' 152. 10 

Storage 128.16 

CJartage   . 35.60 

Insurance    17.  50 

Interest  on  $1,115  borrowed  at  6  per  cent 78.05 

IjOSS  on  profits  from  original  sales 882.88 


Total 4,169.29 

Less  credit  for  712  sold  to  Klueter  &  Co.  at  $1.45  per  dozen 2,004.80 


Net  loss 2,104.49 

8.  The  claimant's  attorney,  Harry  Sauthoff,  in  his  letter  of 
January  5,  1920,  to  this  Board,  setting  forth  the  items  of  the 
amended  claim,  states  that  the  storage  company  has  given  the 
claimant  a  credit  of  $41.37,  but  has  refused  to  pay  the  said  credit 
because  the  storage  company  has  been  sued  by  Klueter  &  Co., 
who  purchased  the  said  tomatoes,  on  the  ground  that  the  tomatoes 
purchased  were  not  in  good  condition. 

9.  The  claimant  states  in  his  alleged  letter  to  Maj.  McGowan, 
Chicago,  that  he  had  received  no  reply  "Which  really  meant  any- 
thing to  me,"  to  his  preWous  letters  of  October  17,  1918,  and  No- 
vember 3,  1918,  directed  to  the  Quartermaster  Department,  Canned 
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Food  Division,  Washington,  D.  C.  No  copies  of  these  letters  have 
been  supplied,  although  the  claimant  has  been  warned  to  give  full 
information  with  all  details  of  the  transaction. 

10.  In  the  petition  claimant  states  that  he  was  acting  directly 
under  order  from  Mr.  Magnus  Swenson,  food  administrator  for 
Wisconsin.  Mr.  Swenson  writes  that  he  has  no  recollection  of  Mr. 
Lawrence  and  is  unable  to  find  any  one  connected  Avith  the  Food 
Administration  who  conferred  with  Mr.  Lawrence  at  the  time  it  is 
claimed  the  pack  was  set  aside. 

DECISION. 

1.  The  claimant  alleges  that  he  was  directed  by  an  officer  of  the 
Government  to  set  aside  one-third  of  his  1918  tomato  pack  for  Gov- 
ernment use  and  that  he  did  so  and  has  thereby  suffered  a  loss.  The 
papers  filed  by  claimant  do  not  afford  sufficient  evidence  upon  which 
to  find  an  agreement.  The  appropriate  files  of  the  Government  have 
been  thoroughly  searched.  No  records  bearing  upon  this  matter  are 
found.  The  claimant  states  that  he  does  not  recall  the  name  of  the 
officer  who  made  the  alleged  agreement  under  >vhich  claimant  states 
the  pack  was  set  aside.  The  claimant  does  not  allege  that  he  acted 
upon  statements  contained  in  Government  bulletins  or  any  other 
written  orders  emanating  from  Government  sources. 

2.  The  claimant  has  been  requested  to  appear  in  person  to  furnish 
the  evidence  which  is  lacking  but  has  refused  to  do  so. 

3.  The  Government  attorneys  have  for  months  been  endeavoring  to 
obtain  data  and  have  searched  not  only  for  material  to  be  used  in 
the  Government's  defense  but  also  for  proofs  that  would  support  the 
claim.  The  record  is  incomplete  in  that  it  does  not  contain  evidence 
upon  which  to  base  an  agreement ;  accordingly  the  claim  is  denied. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


April  3,  1920. 
Case  No.  1767. 

In  re  CLAIX  OF  KODEL  STEAK  LAUKDET. 

1.  CONTEACT  FOE  EEIHBTTESEXENT. — Where  it  was  necessary  to  erect  a 
dry  cleaning  plant  to  properly  renovate  soldiers'  clothing  and  the  Oot- 
ernment  did  not  have  all  the  necessary  materials  and  appliances  there- 
for, and  the  camp  quartermaster  and  other  duly  authorized  officers, 
agreed  orally  with  the  claimant  that  the  Oovemment  would  reimburse 
it  for  its  costs  in  properly  equipping  the  same,  and  claimant  did  so,  an 
obligation  arose  under  the  act  of  March  2,  1919,  to  reimburse  claimant. 

8.  CLAIK  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  fll,- 
910.47  for  dry  cleaning  equipment.    Held,  claimant  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACrr. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  TraflSc 
Division  Supply  Circular  No.  17, 1919,  for  $11,910.47,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States. 

2.  Claimant  company  is  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  State  of  Tennessee,  and  it  entered  into  a 
formal  contract  with  the  United  States,  dated  October  19,  1917,  for 
the  operation  of  a  Government-owned  laundry  at  Camp  Sherman, 
Ohio.  When  the  men  first  began  to  arrive  at  Camp  Sherman,  Ohio, 
in  the  summer  of  1917,  the  Government  had  the  uniforms,  bedding, 
and  other  woolen  equipment  dry  cleaned  at  Chillecothe,  Ohio,  the 
city  nearest  Camp  Sherman.  As  the  number  of  men  at  the  camp 
increased  it  became  necessary  to  ship  uniforms,  etc.,  as  far  as  Colum- 
bus, Ohio,  which  entailed  both  extra  expense  and  time.  This  arrange- 
ment of  having  the  dry  cleaning  done  at  (^hillicothe  and  Columbus 
did  not  prove  satisfactory.  Because  of  the  shortage  of  woolen  equip- 
ment it  was  essential  to  have  it  cleaned  in  as  short  a  time  as  possible, 
and  uniforms  sent  to  Columbus,  Ohio,  were  often  not  returned  for 
three  weeks.  Because  of  these  conditions  it  became  necessary  to  find 
some  other  means  of  having  the  dry  cleaning  done,  and  many  uni- 
forms were  laundered  at  the  camp  laundry  by  the  claimant  company. 
The  ])ractice  of  laundering  woolen  uniforms  continued  until  an  in- 
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specter  from  the  Reclamation  Division  at  Washington  reported  the 
practice  and  orders  were  received  at  the  camp  to  discontinue  this 
method  of  cleaning  woolen  uniforms.  The  camp  quartermaster  de- 
cided that  a  dry  cleaning  plant  ought  to  be  erected  in  or  near  the 
camp.  In  the  fall  of  1917  proposals  were  sent  out  for  bids  and  esti- 
mates for  the  erection  and  operation  of  a  dry  cleaning  plant  at  Camp 
Sherman.    No  satisfactory  bid  or  estimate  was  received. 

3.  Lieut.  Col.  Frank  L.  Case,  camp  quartermaster,  urged  the  claim- 
ant company  to  erect  a  dry-cleaning  plant  and  operate  it  in  connec- 
tion with  the  laundry.  There  were  more  or  less  continuous  nego- 
tiations during  the  winter  of  1917  and  1918  with  the  claimant  com- 
pany for  the  erection  and  operation  of  a  dry-cleaning  plant.  Esti- 
mates of  costs  were  prepared  by  the  claimant  company,  and  it  was 
first  intended  that  the  drj^-cleaning  plant  should  be  adjacent  to  the 
laundry  building  inside  the  camp,  but  the  fire  marshal  disapproved 
of  this  location  because  of  the  fire  hazard.  The  only  suitable  loca- 
tion was  a  piece  of  land  just  outside  the  camp  but  near  the  laundry. 
The  estimates  and  plans  were  investigated  by  Lieut.  Col.  Case,  camp 
(juartermaster,  and  Capt.  J.  A.  Rollman,  in  charge  of  the  Camp  Rec- 
lamation Division,  and  with  their  approval  claimant  company,  about 
May  1, 1918,  proceeded  to  erect  the  dry-cleaning  plant  on  leased  land 
and  operate  it  in  connection  with  the  laundry,  using  the  Government 
machines  to  do  the  pressing.  The  Government  furnished  such  mate- 
rials as  it  had  on  hand,  including  concrete,  water,  steam,  and  sewer 
pipes,  electric  wiring,  fire  extinguishers,  and  two  machines.  It  was 
intended  that  claimant  company  should  be  reimbursed  for  expendi- 
tures made  by  it  in  the  erection  and  equipping  of  the  plant  from  a 
fund  that  was  being  created  in  the  hands  of  the  camp  quartermaster 
from  5  per  cent  paid  by  the  claimant  company  from  its  gross  receipts 
in  the  operation  of  the  Government  laundry.  This  provision  is 
found  in  the  formal  contract  dated  October  19,  1917,  for  the  opera- 
tion of  the  Government  laundry  at  Camp  Sherman.  The  amount 
alleged  to  have  been  expended  by  the  claimant  company  in  the  erec- 
tion and  equipping  of  this  plant  was  $11,910.47,  for  which  it  now 
asks  reimbursement. 

4.  Claimant  company  operated  this  plant  entirely  on  Government 
work  at  prices  agreed  upon  between  it  and  the  camp  officials.  The 
prices  were  much  lower  than  those  charged  at  Chillicothe  and  Co- 
Irnnbus  and  were  based  solely  upon  the  operating  costs  and  did  not 
allow  claimant  company  to  recover  the  cost  of  erecting  and  equipping 
the  dry-cleaning  plant.  The  erection  and  operation  of  this  plant  as 
an  adjunct  to  the  Government-owned  laundry  proved  very  satisfac- 
tory in  that  it  greatly  reduced  the  cost  of  having  this  work  done,  and 
made  it  possible  to  have  the  work  done  in  a  much  shorter  period  of 
time. 
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DECISION. 

1.  The  camp  quartermaster  in  the  fall  of  1917  determined  to  build 
a  dry-cleaning  plant  at  Camp  Sherman  as  an  adjunct  to  the  Grov- 
ernment-owned  laundry  to  take  care  of  the  increasing  demand  for 
dry  cleaning,  and  for  which  there  were  not  sufficient  facilities  in  the 
camp  or  adjacent  cities.  Proposals  were  sent  out  in  the  fall  of  1917 
for  estimates  and  bids  for  the  erection  and  operation  of  a  dry- 
cleaning  plant  at  Camp  Sherman,  Ohio.  As  no  satisfactory  bid 
or  estimate  was  received,  negotiations  were  entered  into  with  claimant 
company  for  the  erection  and  operation  of  a  dry-cleaning  plant  in 
connection  with  the  camp  laundry.  These  negotiations  continued 
until  on  or  about  May  1, 1918,  when  Lieut.  Col.  Frank  L.  Case,  camp 
quartermaster,  orally  agreed  with  claimant  company  that  it  should 
erect  a  dry-cleaning  plant  and  operate  it  in  connection  with  the 
laundry.  The  Government  furnished  material  it  had  on  hand,  such 
as  concrete,  water,  steam,  and  sewer  pipes,  electric  wiring  materials, 
lire  extinguishers,  and  some  machinery,  and  agreed  to  reimburse  the 
claimant  company  for  expenditures  made  by  it  in  the  erection  of 
this  dry-cleaning  plant.  It  was  the  intention  to  pay  for  these  ex- 
penditures from  the  fimd  being  created  in  the  hands  of  the  camp 
quartermaster  from  the  5  per  cent  paid  by  claimant  company  from 
its  gross  receipts  from  the  operation  of  the  laundry.  Claimant  com- 
pany having  erected  a  dry-cleaning  plant  under  an  agreement  as 
stated  is  entitled  to  reimbursement  for  its  expenditures. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  Na.  17,  Pur- 
chase, Storage,  and  Traffic  Division. 

CoL  Delafield  and  Mr.  Tanner  concurring. 


April  3,  1920. 
CaBe  No.  2324. 

In  re  CLAIX  OF  THE  EZPO&T  OIL  COKPOBATION. 

1.  JTTBISDICTION. — The  Board  of  Contract  Adjustment  has  no  Jorisdlotlon  to 
grant  relief  under  the  act  of  March  2,  1919,  on  a  claim  which  is  based 
entirely  on  transactions  which  occurred  after  November  12,  1918. 

S.  IDEK. — Exclusive  of  the  authority  under  the  act  of  Karch  2,  1919,  the 
power  of  the  Secretary  of  War  to  settle  or  adjust  claims  is  limited  to 
claims  under  formal  contracts,^  with  the  statutory  exceptions,  before 
their  termination;  and  to  recommending  to  the  Treasury  Department 
payment  in  quantum  valebat  or  quantum  meruit  cases,  where  goods  or 
services  have  been  received  and  accepted  by  the  War  Department. 

3.  RECEIPT  AND  ACCEPTANCE — DEIIVEBT. — Receipt,  acceptance,  and  de- 
livery must  be  actual  so  that  the  beneficial  interest  in  the  article  or 
services  is  received  by,  or  available  to  the  War  Department  before  a 
fair  value  certificate,  or  recommendation  for  payment  will  be  issued. 
Constructive  delivery  will  not  suifice. 

'4.  CLAIX  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  f  194,- 
886.62  loss  on  gasoline.    Held,  claimant  not  entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTS. 

This  claim  wa^  filed  on  the  theory  that  it  was  a  class  B  claim  under 
the  act  of  March  2,  1919.  The  amended  petition,  presented  under 
date  of  October  25,  1919,  asks  for  the  sum  of  $194,336.62  alleged 
damages  resulting  to  the  petitioner  from  the  breach  by  the  Govern- 
ment of  a  contract  for  the  purchase  of  a  cargo  of  gasoline.  The  facts 
and  circumstances  of  the  case  are  as  follows : 

1.  On  or  about  the  25th  day  of  April,  1919  Mr.  E.  D.  Parker,  who 
was  Chief  of  the  Oil  Branch  of  the  Baw  Materials  Division  of  the 
Office  of  the  Director  of  Storage  and  Purchase,  entered  into  an  agree- 
ment over  the  telephone  with  Mr.  Landsittel,  the  agent  of  the  pe- 
titioner, by  which  the  petitioner  undertook  and  agreed  to  accumulate 
a  cargo  of  approximately  two  and  one-half  or  three  million  gallons 
of  gasoline,  to  be  delivered  on  board  the  S.  S.  WeUdrecht  at  New 
Orleans,  La.,  by  May  5,  1919,  for  which  the  Government  of  the 
United  States  was  to  pay  a  price  of  20^  cents  per  gallon  of  6  pounds, 
a  formal  contract  to  be  entered  into  when  the  gasoline  was  delivered 
on  board  the  ship  and  the  same  measured  and  inspected.    It  appears 
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that  immediately  upon  receiving  the  order  the  petitioner  purchased 
sufficient  gasoline  to  make  up  the  cargo,  and  by  the  30th  of  April 
sufficient  gasoline  was  either  in  the  petitioner's  storage  tanks  at 
Avondale,  La.,  or  on  the  way,  to  fill  the  order.  On  April  30,  how- 
ever, the  War  Department  had  received  word  from  abroad  that  a 
large  requisition  for  oil,  including  the  Weildrecht  cargo  and  two 
others,  would  not  be  needed  in  Europe.  Thereupon,  on  April  30, 
1919,  Mr.  Parker,  Chief  of  the  Oil  Branch  of  the  Raw  Materials  Sec- 
tion wired  the  petitioner  as  follows : 

"  Cable  advice  cancels  shipment  of  gasoline  contemplated  on 
Steamship  Weildrecht.    Wire  acceptance  cancellation." 

2.  The  petitioner  did  not  accept  the  cancellation,  but  the  Weil' 
drecht  never  put  into  the  poii:  of  Xew  Orleans,  and  consequently  no 
oil  was  ever  actually  delivered  to  or  accepted  by  the  Government  of 
the  United  States,  as  the  agreement  was  to  deliver  it  on  board  the 
ship. 

8.  Petitioner's  amended  claim,  filed  herein  under  date  of  October 
25,  1919,  is  for  the  following  items  growing  out  of  the  breach  of  this 
contract : 

Loss  in  value  of  earjco $110,471.09 

Cost  of  insurance 6,401.96 

Interest  on  purchase  price  of  cargo  for  period  at  6%  per  annum 11, 063. 99 

Slirinkage  and  evaporation  loss 17,089.98 

Storage  at  one-quarter  cent  monthly  per  gallon 27, 495. 00 

Difference  in  export  and  domestic  freight 20,077.20 

War  tax,  3%  on  domestic  freights 1,737.46 

Total 194,336.62 

DECISION. 

1.  Even  assuming  that  it  may  be  shown  that  this  claim  was  pre- 
sented before  June  30,  1919,  it  is  very  apparent  that  this  claim  can 
not  be  considered  by  the  Secretary  of  War,  or  by  this  Board  exer- 
cising his  powers,  under  the  act  of  March  2,  1919,  because  the  agree- 
ment here  made  upon  which  the  claim  is  based  was  not  entered  into 
until  April,  1919;  whereas  the  act  of  March  2,  1919,  provides  that 
the  Secretary  of  War  is  authorized  to  adjust,  pay,  or  discharge  any 
agreement  which  has  been  entered  into  for  war  purposes, 

"  when  such  agreement  has  been  performed  in  whole  or  in  part,  or 
expenditures  have  been  made,  or  obligations  incurred  upon  the  faith 
of  the  same  by  any  such  person,  firm,  or  corporation  prior  to  Novem- 
ber 12, 1918,  and  such  agreement  has  not  been  executed  in  the  man- 
ner prescribed  by  law." 

2.  Has  the  Secretary  of  War  power  to  make  any  adjustment  of  a 
claim  of  this  character,  in  the  absence  of  the  act  of  March  2,  1919? 
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It  is  clear  that  he  has  not.  In  the  absence  of  the  act  of  March  2, 
1919  (commonly  called  the  Dent  Act),  it  may  be  generally  said 
that  the  power  of  the  Secretary  of  War  to  settle  or  adjust  claims 
against  the  War  Department  is  limited  to  two  general  classes  of 
cases — (a)  those  cases  which  arise  upon  contracts  of  the  War  Depart- 
ment executed  in  the  manner  prescribed  by  the  Revised  Statutes,  or 
in  the  manner  authorized  by  some  exception  thereto;  or  (6)  to 
recommending  to  the  Treasury  Department  payment  upon  the  basis 
of  quantum  meruit  or  quantum  valebat  for  necessary  goods  and  serv- 
ices actually  accepted  and  received  by  the  War  Department. 

8.  There  was,  of  course,  no  contract  in  this  case  executed  in  the 
manner  prescribed  by  law  for  the  purchase  of  the  gasoline,  and  no 
facts  to  justify  bringing  the  contract  within  any  exceptions  au- 
thorized by  the  Compiled  Statutes,  so  that  the  Secretary  of  War  has 
no  power  in  this  case  under  classification  (a)  above. 

4.  Nor  can  it  be  contended  that  there  has  been  any  actual  delivery 
by  the  petitioner  to  the  Government  of  the  United  States  of  any  of 
the  gasoline  purchased.  The  gasoline  was  to  be  delivered  on  board 
the  ship,  but  the  ship  never  came  into  port,  so  there  could  not  have 
been  and  was  not  any  actual  delivery  of  the  gasoline. 

5.  Petitioner's  counsel  contends  that  while  there  was  no  actual 
delivery  of  the  gasoline,  there  was  either  a  constructive  delivery, 
or  the  conduct  of  the  Government  in  not  furnishing  the  ship 
amounted  to  a  constructive  deliverv  of  the  gasoline  to  the  Govern- 
ment.  Even  if  this  were  true,  the  Secretarv  of  War  would  have 
no  power  in  this  case  to  adjust,  pay  or  discharge  the  agreement. 
We  think  it  makes  no  difference  that  the  Government  has  prevented 
actual  delivery.  It  is  the  actual  delivery  to,  and  acceptance  by,  the 
War  Department  that  justifies  the  Secretary  of  War  in  matters  of  this 
sort  in  recommending  to  the  Treasury  Department  the  payment  of 
a  fair  value  for  property  received;  and  this  practice  has  long  been 
sanctioned  upon  the  theory  that  it  would  be  manifestly  unjust  for 
the  War  Department  to  supply  its  needs  without  rendering  just 
compensation.  Since  the  action  of  the  Secretary  in  cases  of  this 
sort  is  based  upon  the  actual  receipt  by  the  War  Department  of 
supplies,  it  is  equally  clear  that  the  Secretary  of  War,  in  the  absence 
of  some  enabling  legislation,  can  not  recommend  payment  for 
something  which  the  War  Department  has  not  received,  although 
there  was  an  informal  agreement  to  purchase  it,  no  matter  why  it 
was  not  received. 

6.  The  petitioner  in  this  case  undoubtedly  has  suffered  con- 
siderable damage  in  accumulating  the  large  stock  of  oil  at  Avondale, 
La.,  upon  the  faith  of  the  telephonic  order  from  the  Government. 
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If  the  Government  had  entered  into  a  contract  with  the  petitioner, 
as  it  should  have  done,  in  respect  to  this  oil,  the  petitioner  would 
have  been  fully  protected.  This  Board,  however,  is  without  power 
to  grant  any  relief.  This  Board  can  not  make  the  law,  but  must 
apply  it  as  it  has  been  made  by  Congress,  or  sanctioned  by  the 
courts.  It  is  to  be  regretted  that  as  the  law  now  stands  there  is  no 
power  lodged  in  the  Secretary  of  War  to  grant  the  petitioner  any 
relief  whatever,  upon  its  claim  for  damages  here  presented,  growing 
out  of  an  informal  agreement  made  by  the  Government  to  purchase 
gasoline.  For  these  reasons  aU  relief  asked  for  in  this  case  must  be 
denied. 
Col.  Delafield  and  Maj.  Farr  concurring. 


April  3, 1920. 
Case  No.  1148. 

7^}  re  CLAnC  OF  THE  FRENCH  XANTTFACTTTKIHO  CO. 

1.  COmaXMSHTS-— STTSPEHSIOH  OF  COHTHACTS.— The  TTnlted  States  Gov- 
ernment is  not  obligated  nnder  the  act  of  Ifarch  8,  1919,  to  relmbnrse 
claimant  for  loss  sustained  in  commitments  where  the  evidence  shows 
that  the  commitments  in  question  were  not  made  in  connection  with  the 
performance  of  snch  contract. 

S.  CLAnC  AND  DECISION.— This  claim  for  f5,336.14  arises  under  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  Oovernment 
is  obligated  to  reimburse  the  claimant  for  loss  sustained  in  connection 
with  commitments  made  for  the  purpose  of  performing  a  contract  sus- 
pended by  the  United  States  Oovernment.  Held,  that  claimant  is  not 
entitled  to  the  relief  fought. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919;  statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage,  and  Trafiic 
Division,  Supply  Circular  No.  17,  1919,  for  the  approximate  sum  of 
$5,336.14,  by  reason  of  an  alleged  agreement  entered  into  between 
the  claimant  and  the  United  States,  which  was  suspended  before 
complete  deliveries  had  been  made. 

2.  Under  date  of  July  3, 1918,  a  contract  was  entered  into  between 
the  claimant  and  the  Chief  of  Ordnance  of  the  War  Department. 
The  contract  provided  for  the  delivery  of  16,350  pounds  of  10/3  olive 
drab  reverse  twist  cotton  thread,  at  $1.80  per  pound,  on  or  before 
September  15,  1918.  The  contract  bears  ordnance  No.  P-11225- 
5826-Eq  and  is  proxy  signed. 

3.  The  claimant  had  not  completed  this  contract  according  to  its 
terms  at  the  time  of  the  armistice,  and  it  was  suspended  after  a  de- 
livery of  12,152  pounds  of  thread,  leaving  a  balance  of  4,198  pounds 
which  was  not  accepted  by  the  Government. 

4.  Under  date  of  March  18,  1919,  in  a  letter  to  the  Boston  zone 
supply  officer,  the  claimant  stated  that  it  had  no  claim  arising  out  of 
the  termination  of  this  contract.  Later,  however,  the  Hawthorn 
Spinning  Mills,  from  whom  the  claimant  ordered  25,000  pounds  of 
yam  on  September  11, 1918,  demanded  an  adjustment  on  account  of 
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its  losses  sustained  by  the  decline  in  the  market  value  of  this  yarn, 
which  had  been  ordered  but  not  delivered. 

5.  Later  claim  was  filed  with  the  zone  supply  officer  at  Boston,  and^ 
upon  the  recommendation  of  that  office,  an  adjustment  in  the  sum 
of  $861.98  was  offered  by  the  Claims  Board,  Office  of  Director  of 
Purchase,  and  refused  by  the  claimant  on  February  13,  1919. 

6.  It  is  established  by  claimant's  admission  that  the  commitment 
for  25,000  pounds  of  yarn  with  the  Hawthorn  Spinning  Mills  on 
September  11, 1918,  was  not  on  account  of  this  contract  or  any  other 
Government  contract,  but  was  made  in  anticipation  of  further  Gov- 
ernment contracts,  as  in  a  letter  of  January  28, 1920,  addressed  to  the 
Director  of  Purchase,  claimant  states : 

«  ♦  ♦  ♦  When  we  ordered  this  yarn,  we  had  sufficient  material 
already  on  hand  to  complete  actual  orders  we  had.     *     *     •*' 

DECISION. 

1.  The  claimant  has  failed  to  establish  a  loasi,  due  to  the  sui^ension 
of  the  proxy-signed  contract  under  consideration,  and  relief  is  de- 
nied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Low  concurring. 


April  3,  1920. 
Case  No.  2523. 

In  re  CLAIX  OF  FKEHCH  XAHTT7ACTTTKIH0  CO. 

1.  COHXITXENTS— SUSPENSION  OF  CONTBACT.— -The  United  States  Govern- 
ment 1b  not  obligated  to  reimburse  claimant  for  loss  sustained  in  com- 
mitments where  the  evidenoe  shows  that  the  commitments  in  question 
were  not  made  in  connection  with  the  performance  of  such  contract. 

S.  CLAnc  AND  DECISION. — This  claim  for  |4»000  arises  under  General  Order 
103  and  is  presented  upon  the  theory  that  the  Government  is  obligated 
to  reimburse  claimant  for  commitments  made  for  the  performance  of  a 
suspended  contract.  Held,  that  claimant  is  not  entitled  to  relief  by 
by  reason  of  such  commitments. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order 
No.  103,  War  Department  1918,  and  is  for  the  approximate  sum 
of  $4,000. 

2.  Under  date  of  October  21,  1918,  the  petitioner,  French  Manu- 
facturing Co.,  were  issued  Purchase  Order  No.  5429-B  by  the  New 
York  office  of  the  Quartermaster  Corps,  same  providing  for  delivery 
of  10,000  pounds  of  olive  drab  reverse  thread  at  $1.90  per  pound 
on  or  before  November  23,  1918. 

3.  The  contract  was  terminated  after  a  delivery  on  the  part  of  the 
claimant  of  6,970  pounds  of  thread,  leaving  a  balance  of  3,030  pounds, 
which  was  not  accepted  by  the  Government. 

4.  On  February  13,  1919,  the  claimant  refused  settlement  in  the 
sum  of  $622.16  which  was  offered  by  the  Claims  Board,  Office  of 
Director  of  Purchase,  and  an  appeal  was  perfected  to  this  Board. 

5.  The  claimant  alleges  that  by  reason  of  a  commitment  for  25,000 
pounds  of  yarn  with  the  Hawthorn  Spinning  Mills  on  September  11, 
1918,  it  has  sustained  a  much  greater  loss  than  the  sum  offered  in 
settlement  by  the  Claims  Board,  Office  of  Director  of  Purchase. 

DECISION. 

1.  Any  loss  sustained  by  the  claimant  by  reason  of  the  commit- 
ment for  26,000  pounds  of  yarn  with  the  Hawthorn  Spinning  Mills, 
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can  not  be  charged  to  the  Purchase  Order  under  consideration,  as 
the  commitment  was  made  more  than  a  month  before  the  Purchase 
Order  was  issued. 

2.  It  is  established  by  claimants'  admission  that  this  commitment 
was  not  on  account  of  this  order  or  any  other  Government  contract, 
but  in  anticipation  of  future  contracts,  as  in  a  letter  of  January  23, 
1920,  addressed  to  the  Director  of  Purchase,  the  claimant  states : 

"  *  *  *  When  we  orderfed  this  yarn,  we  had  sufficient  material 
already  on  order  to  complete  the  actual  orders  that  we  had.    ♦    ♦    ♦  ^ 

3.  The  claimant  is  entitled  to  an  adjustment  under  Supply  Cir- 
cular No.  Ill,  Purchase,  Storage,  and  Traffic  Division,  1918,  upon  a 
proper  showing  of  actual  losses  sustained,  if  any. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision  to 
the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Low  concurring. 


April  8,  1920. 
Cases  Nos.  2239  and  1590. 

i»    n    CLAIMS   OF  DETBOIT  GOPPEB  AND  BBAS8  BOLLIHO  XHX,  AHB 

MICHIGAN  SMELTINa  &  BEFINING   CO. 

1.  CLAIM  AND  DECISION.— Claim  for  |98,000  under  the  act  of  March  2,  1919, 
for  loss  on  commitments  for  brass  rods.  Held,  no  aip'ccinci^t  within  the 
meaning  of  said  aot. 

Mr.  Hunt  writin«r  tlie  opinion  of  the  Board. 

OUUilN    AM)   NATi:UK   OI"   CLAIMS. 

1.  This  is  a  statement  of  chiim  Class  H.  The  claimant  (Detroit 
t'opi>er  and  Brass  Rolling  Mill)  seeks  compensation  in  the  sum  of 
$9e^,000  which  it  alleges  it  paid  to  settle  commitments  with  the 
Michigan  Smelting  and  Refining  Co.  for  the  purchase  of  brass  billets 
(made  of  scrap  brass)  in  quantities  necessary  for  the  performance 
of  contracts  for  brass  rod,  which  contracts  it  alleges  it  had  assurances 
from  the  United  States  it  was  to  receive,  but  which  it  did  not  receive 
in  quantities  sufficient  to  exhaust  the  quantities  for  which  it  so  com- 
mitted itself. 

riNOINCiS  OF  FACT. 

1.  The  claimant  company  is  a  manufacturer  of  brass  products. 
During  the  war  it  delivered  large  quantities  of  brass  rod  to  and  for 
the  use  of  the  Ignited  Slates.  From  and  after  April  1,  1918,  to  the 
time  of  the  armi^^ticc  it  was  the  duty  of  Capt.  Leslie  R.  Gordon, 
Ordnance  Department,  United  States  Army,  to  estimate  the  require- 
ments of  the  Army  for  brass  rod  and  discs  and  to  negotiate  prices 
for  the  same  w^ith  contractors.  On  or  about  July  12,  1918,  it  was 
determined  by  him  that  the  claimant  might  he  reasonably  expected 
to  furnish  8,000,000  pounds  of  brass  rod  during  the  period  August, 
1918,  to  January,  1919.  This  estimate,  with  a  tentative  price  per 
pound,  the  raw  materials  to  be  furnished  bj-  the  United  'States,  was 
submitted  to  the  contractor  for  his  criticisms  and  comments.  On  or 
about  August  9, 1918,  Capt.  Gordon  and  the  claimant's  representative 
agreed  on  a  price  of  6.03  cents  per  pound  for  brass  rod  J  inch  in 
diameter  and  7.2-1:  cents  per  pound  for  brass  rod  under  '|  inch  in 
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diameter.  Thereafter  contracts  were  entered  into  with  the  claimant 
providing  for  the  delivery  to  the  United  States  of  6^40,000  pounds 
of  brass  rod  and  providing  that  the  United  States  should  furnisb 
raw  material  in  the  shape  of  copper  and  spelter  in  certain  agreed 
percentages. 

2.  It  is  the  contention  of  the  claimant  that  the  intention  was  that 
it  should  receive  new  metals  from  the  United  States  only  after  the- 
delivery  of  brass  rod  and  in  the  poundage  delivered ;  that  it  was  in 
consideration  in  part  at  least  that  it  would  so  receive  new  metals  that 
it  agreed  to  the  prices  named  in  the  contract. 

3.  It  appears  that  on  August  7,  1918,  the  claimant  placed  an  order 
with  the  Michigan  Smelting  and  Eefining  Co.  for  5,000,000  pounds 
of  brass  billets  and  on  August  17  placed  an  order  with  the  same  com- 
pany for  6,000,000  pounds  of  brass  billets.  It  appears  that  the 
United  States,  pursuant  to  its  obligations  under  its  contracts,  fur- 
nished the  claimant  company  with  copper  and  spelter  in  the  appro- 
priate proportion  to  the  extent  of  pound  per  pound  for  the  brass  rod 
ordered.  No  proof  was  adduced  that  there  was  any  agreement  ta 
modify  the  terms  of  the  contracts  whereby  the  United  States  was 
bound  to  deliver  new  metals  for  conversion  into  brass  rod  and  ta 
substitute  therefor  an  obligation  to  deliver  new  metals  in  return  for 
brass  rod  delivered,  as  alleged  by  claimant.  The  contracts  for 
11,000,000  pounds  of  brass  billets  were  far  beyond  the  amount  nec- 
essary to  provide  a  "  reservoir  "  or  allowance  for  shrinkage  for  the 
performance  of  its  contracts  with  the  Ordnance  Department,  in  view 
of  the  fact  that  that  department  was  obligated  to  furnish  and  did 
furnish  pound  for  poimd  of  copper  and  spelter  as  against  pounds  of 
brass  rod. 

DECISION. 

1.  No  basis  is  found  for  the  said  claims. 

DISPOSITION. 

1.  These  claims  will  be  denied  and  orders  denying  claim  will  issue 
in  both  cases  The  attention  of  the  Ordnance  Claims  Board  is  in- 
vited to  the  conduct  of  this  contractor  (Detroit  Co.)  with  a  view  to 
ascertaining  whether  the  United  States  has  a  right  of  action  against 
it  for  what  appears  to  have  been  a  conversion  to  its  own  use  of  new 
metals  furnished  by  the  United  States  for  manufacture  into  brass 
rods  and  the  substitution  in  such  manufacture  of  scrap. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


April  3, 1920. 
Case  No.  2639. 

In  re  CLAHC  07  HOBBMONT  CHEMICAL  CO. 

1.  CLAHC  and  decision.— Claim  for  $2,844.09  under  the  act  of  March  2,  1919. 
Held,  that  in  making  an  adjustment  with  claimant,  all  products  on 
hand  and  not  duly  released  at  the  time  compulsory  order  326-BC  was 
terminated  should  be  taken  into  consideration,  following  case  of  An- 
trim Iron  Co.,  et  al..  No.  93. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air 
Service,  on  a  claim  for  $2,884.09,  on  a  formally  executed  contract 
between  the  Government  and  the  claimant. 

2.  The  record  shows  that  the  claimant  was  a  producer  of  acetate 
of  lime  and  crude  wood  alcohol.  It  was  one  of  the  many  producers 
of  acetate  of  lime  and  crude  wood  alcohol  that  was  affected  by  com- 
pulsory order  No.  326  B/C.  It  further  appears  that  it  was  controlled 
by  the  Wyoming  Chemical  Co.,  a  refiner  of  wood  alcohol,  which 
company  was  also  operating  under  the  provisions  of  compulsory 
order  No.  326  B/C. 

3.  The  claimant  company  shipped  its  crude  wood  alcohol  to  the 
Wyoming  Chemical  Co.  during  the  life  of  the  said  compulsory  order 
for  refining  into  the  various  grades  recjuired  by  the  Government. 
At  the  termination  of  compulsory  order  No.  326  B/C  at  7  p.  m. 
December  14,  1918,  the  claimant  company,  as  per  the  records  of  the 
Chemical  Section,  War  Industries  Board,  had  on  hand  9,922  gallons 
of  Government  crude  wood  (methyl)  alcohol  in  terms  of  82°  tralles. 
This  gallonage  was  designated  by  the  Wood  Chemical  Section,  as 
per  the  record,  to  be  shipped  to  the  Wyoming  Chemical  Co.  at  the 
fixed  Government  price  of  50  cents  per  gallon.  The  record  is  not 
clear  as  to  whether  or  not  this  shipment  was  actually  made. 

4.  Under  date  of  July  31,  1919,  a  decision  was  rendered  by  the 
Board  of  Contract  Adjustment  wherein  the  Government  assumed 
liability  for  the  quantities  of  acetate  of  lime  remaining  on  hand  and 
in  the  possession  of  the  producers  and  accordingly  issued  its  certifi- 
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cate  C  in  favor  of  the  claimant  company,  with  respect  to  its  claim 
for  acetate  of  lime  only.  The  Claims  Board,  Air  Service,  it  appears, 
refused  to  make  a  settlement  with  the  claimant  for  acetate  of  lime 
onlv,  but  deducted  in  its  settlement  the  increased  value  of  the  alcohol 
in  claimant  comjDany's  possession,  over  and  above  that  fixed  under 
the  terms  of  the  compulsory  order  No.  326  B/C.  Upon  this  basis  an 
award  was  accordingly  tendered  the  claimant.  The  claimant  refused 
to  accept*  a  settlement  on  this  basis  and  has  appealed  to  the  Board  of 
Contract  Adjustment  for  a  decision  in  the  matter. 

DECISION. 

1.  The  Board  of  Contract  Adjustment  rendered  a  decision  under 
date  of  March  27, 1920,  in  re  Antrim  Iron  Co.,  et  als.,  No.  150-C-93, 
et  als.,  affected  by  compulsory  order  No.  326  B/C,  and  which  fully 
covers  all  poiftts  at  issue  between  the  Air  Service,  Claims  Board, 
and  the  claimant.  Special  attention  is  invited  to  paragraph  12  of 
the  decision  under  date  of  March  27, 1920.  It  is  recommended,  there- 
fore, that  this  claim  be  returned  to  the  Air  Service  Claims  Board 
for  adjustment  with  the  claimant  in  accordance  with  the  decision 
of  the  Board  referred  to  above.  A  copy  of  the  decision  under  date 
of  March  27, 1920,  is  attached  to  this  file. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion  to  the  Air  Service  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


Aprel  3,  1920. 
Case  No.  609. 

Jn  re  CLAIM  OF  H.  HBRBHAKN,'  STEBNBAOH  ft  CO. 

1.  JTJ&I8DICTI0N. — This  Board  has  no  Jurisdiction  of  a  claim  under  a  validly 

executed  contract  which  has  been  fully  performed. 

2.  COMICAHDEEKINO. — Where   deliveries  were  made  in  accordance  with  a 

statutory  purchase  order,  even  though  under  protest  and  In  the  mistaken 
belief  that  the  goods  were  commandeered,  a  claim  for  relief  on  that 
ground  is  without  merit. 

3.  CLAHC  and  decision. — Claim  for  |6,616.62,  filed  under  the  act  of  March 

2,  1919,  but  considered  as  arising  under  Oeneral  Order  103,  based  upon 
a  validly  executed  order  for  Venetians.  Held,  this  Board  is  without 
jurisdiction. 

Mr.  Mc(^andless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  claim  arises  under  General  Order  No.  103,  War  Depart- 
ment, 1918,  and  is  for  $6,616.52.  The  statement  of  claim,  however, 
was  drawn  up  in  accordance  with  Form  B  of  Purchase,  Storage,  and 
Traffic  Division  Supply  Circular  No.  17,  1919. 

2.  On  or  about  June  25,  1918,  the  claimant  received  the  following 
letter  from  the  Office  of  the  Acting  Quartermaster  General  over  the 
signature  of  J.  H.  Tracy : 

"  1.  Army  emergency  requires  that  we  take  over  all  contracts  be- 
tween domestic  importers  and  English  manufacturers  covering 
Venetians  and  twills  of  a  suitable  construction  for  our  purposes. 

"  2.  We  require  your  purchase  memorandum,  or  certified  copy  of 
same,  covering  all  Venetians  and  twills,  as  above,  due  j'ou  for  deliv- 
ery from  now  up  to  and  including  October, — to  be  accompanied  by 
samples  representing  qualities  referred  to  in  your  contract. 

"  3.  All  goods  are  to  be  held  in  England  until  we  have  taken 
action  on  them. 

"  4.  Such  goods  as  we  select  will  be  taken  on  a  basis  of  net  cost, 
as  shown  by  your  contract,  plus  ten  per  cent. 

3.  Claimant  furnished  the  information  requested  in  the  above 
letter  and  on  or*  about  July  15,  1918,  received  the  foUow^ing  letter 
from  the  Office  of  the  Acting  Quartermaster  General  over  the  sig- 
nature of  J.  H.  Tracy : 

"  1.  Beferring  to  your  letter  of  July  3rd,  Quality  5756,  Army 
emergency  requires  that  we  take  over  the  334  pieces  that  you  report 
on  hand  m  Bradford,  in  the  Grey,  to  be  dyed  l3y  you. 

"  2.  You  are  to  inform  us  of  the  actual  cost  price  of  these  goods, 
and  an  order  will  be  sent  you  covering  them,  with  an  allowance  of 
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6  per  cent  to  cover  the  casing  and  putting  up  charges,  and  10  per  cent 
profit. 

"  3.  Qualties  5818  and  5786  we  release  as  too  light  for  our  pur- 
pose. 

4.  The  claimants  considered  that  the  proposed  price  of  cost  plus 
6  per  cent  for  putting  up  charges  and  10  per  cent  for  profit  was  in- 
sufficient for  the  reason  that  the  material  in  question  had  been  con- 
tracted for  by  them  in  1917  when  the  contract  price  for  Venetian 
was  low.  The  market  had  advanced  and  claimants  considered  thev 
were  entitled  to  the  increase  in  value  resulting  therefrom.  Accord- 
ingly upon  receipt  of  the  letter  of  July  15,  1918,  Mr.  Herrman  and 
Mr.  A.  H.  Bornstedt  representing  claimant,  called  upon  Mr.  J.  H. 
Tracy  and  protested  against  the  proposed  price.  Mr.  Tracy  agreed 
to  increase  the  price  by  adding  2  per  cent  to  cover  the  overhead 
charges  of  claimant's  Bradford  office,  but  refused  to  make  further 
changes  and  informed  claimants  that  the  Government  had  to  have 
the  goods,  and  that  if  this  price  was  not  satisfactory  the  Govern- 
ment would  commandeer  them. 

5.  On  or  about  August  6,  1918,  claimants  received  purchase  order 
No.  4173-N  on  Quartermaster  Corps  Form  108-B  which  calls  for 
approximately  20,000  yards  of  32-inch  finished  Venetian  at  $0.4609 
per  yard,  or  a  total  of  $9,218.  This  price  represents  cost  plus  10  per 
cent,  plus  6  per  cent,  plus  2  per  cent,  and  is  in  accordance  with  Mr. 
Tracy's  proposal.  The  purchase  order  calls  for  deliveries  to  be  com- 
pleted by  August  31,  1918. 

6.  Claimant  made  completed  deliveries  in  arcordance  with  this 
order,  but  takes  the  position  that  the  deliveries  were  made  under  pro- 
test, and  that  it  has  never  been  willing  to  accept  the  price  set  out  in 
the  purchase  order,  and  that  in  complying  with  the  purchase  order 
it  believed  it  was  complying  with  the  commandeering  order. 

7.  The  relief  asked  for  is  payment  of  such  a  sum  as  shall  be  found 
to  represent  the  difference  between  the  market  price  of  the  goods 
when  delivered  and  the  price  paid  by  the  Government. 

DECISION. 

1.  The  goods  in  question  were  ordered,  delivered,  and  accepted  by 
the  Government  under  Purchase  Order  No.  4173-N.  This  order  is 
drawn  upon  Quartermaster  Corps  Form  108-B,  and  calls  for  the  de- 
livery of  approximately  $9,218  worth  of  Venetian  within  a  period 
of  less  than  30  days.  The  order  therefore  conforms  to  the  provisions 
of  X"^nited  States  Compiled  Statutes,  section  6853B,  and  is  a  contract 
executed  in  accordance  with  law.  All  deliveries  cidled  for  have  been 
made  and  the  contract  is  therefore  terminated  by  completion. 

2.  Under  the  above  circumstances  this  Board  has  no  jurisdiction. 
Col.  Delafield  and  Mr.  Fowler  concurring. 


April  3,  1920. 
Case  No.  1209. 

In  re  CLAIM  07  THE  BOCHESTEB  BUTTON  CO. 

1.  FACILITIES. — Where  olaimant  was  urged  by  a  Govemmeiit  oflLoer  to  In- 
crease its  facilities  in  order  to  be  in  a  position  to  supply  the  needs  of 
the  OoTernmenty  but  was  not  directed  or  instructed  to  do  so,  and  never 
received  a  Ooyemment  contract,  there  was  no  agreement  within  the 
meaning  of  the  act  of  March  2,  1919,  to  reimburse  claimant  its  costs 
incurred  for  facilities. 

a.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,'  for  |13,- 
275.10,  based  upon  an  oral  agreement  in  relation  to  providing  facili- 
ties for  manufacture  of  buttons.  Held,  claimant  is  not  entitled  to 
relief. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
-claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supplj^  Circular  No.  17,  1919,  for  $13,275.10,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  in  its  petition  .that  on  or  about  October 
19,  1917,  Capt.  Robert  H.  Harris  and  Maj.  George  Christie,  of  the 
Quartermaster  Corps,  at  a  conference  of  button  manufacturers  held 
in  the  Hotel  Seneca,  at  Rochester,  N.  Y.,  very  strongly  urged  the 
button  manufacturers  to  prepare  to  manufacture,  in  quantity,  ivory 
buttons  with  metal  shanks  for  use  by  tlie  Army,  and  requested  the 
button  manufacturers  to  so  equip  their  factories  as  to  be  able  to 
manufacture  such  buttons  and  supply  the  Government  with  them. 
Claimant  also  alleges  that  Capt.  Harris  urged  it  on  numerous  occa- 
sions to  get  its  plant  and  equipment  in  condition  so  that  it  could 
manufacture  and  supply  the  Army  with  ivory  buttons  with  metal 
shanks.  The  claimant  is  now  seeking  reimbursement  for  expendi- 
tures made,  including  carrying  charges,  storage,  truckage,  and  insur- 
ance on  material  and  machinery  and  additional  facilities,  in  equip- 
ping its  plant  to  manufacture  buttons  for  the  Army. 

3.  The  claimant,  by  its  president  and  general  manager,  Mr.  Nel- 
son Sage,  testified  that  it  had  never  made  any  buttons  for  the 
Government  and  at  the  time  of  the  conference  at  the  Hotel  Seneca 
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at  Eochester,  N.  Y.,  on  October  19,  1917,  he  told  Capt.  Harris  that 
his  company  did  .not  have  facilities  to  make  suitable  metal  shank 
buttons  for  uniforms;  that  Capt.  Harris  told  the  button  manufac- 
turers at  this  conference  that  the  Government  was  in  great  need 
of  uniform  buttons,  and  there  was  a  great  emergency  for  buttons- 
at  that  time ;  that  Capt.  Harris  told  him  privately  that  if  he  would 
prepare  to  get  equipment  to  make  metal  shank  buttons  for  uni- 
forms that  were  suitable  and  practicable,  orders  would  be  issued  to- 
his  company  at  the  prevailing  prices  for  all  of  the  36  kinds  of  uni- 
form buttons  that  his  plant  could  make.  He  further  testified  that 
he  would  not  have  spent  one  dollar  in  equipment  from  the  general 
statement  that  Capt.  Harris  made  at  the  conference;  that  he  had 
his  agreement  with  Capt.  Harris  and  did  not  have  an  agreement 
with  anybody  else. 

Mr,  Sage  also  testified  that  he  saw  Capt.  Harris  on  or  about  Jan- 
uary  5,  1918,  at  which  time  he  reported  the  progress  with  respect 
to  installing  facilities  for  making  buttons,  and  that  Capt.  Harris 
told  him  that  he  had  not  gotten  up  to  enough  capacity  so  that  he 
(Capt.  Harris)  felt  that  he  should  place  a  contract  for  a  new  but- 
ton and  that  he  told  Capt.  Harris  on  or  about  March  1,  1918,  that 
the  capacity  of  his  plant  was  a  few  hundred  gross  a  week  and  Capt. 
Harris  told  him  that  that  was  not  enough  to  bother  with  and  told 
him  to  proceed  with  the  getting  up  of  his  capacity  to  make  quanti- 
ties of  these  buttons ;  that  he  told  Capt.  Harris,  in  New  York  City 
in  June,  1918,  that  his  plant  was  prepared  to  manufacture  about 
1,000  gross  of  buttons  per  week,  and  that  Capt.  Harris  put  him  off 
again;  that  he  told  Capt.  Harris  in  August,  1918,  that  his  plant 
could  manufacture  about  3,000  gross  per  week  and  Capt.  Harris 
said:  "I  throw  up  my  hands  on  the  button  situation.  There  has 
been  more  discussion  and  so  many  specifications  and  so  many  pro- 
posed changes  in  specifications  that  I  don't  know  where  I  am  at  on 
buttons." 

1.  Mr.  BolxTt  H.  Harris,  captain  in  the  Quartermaster  Corps,  in 
charge  of  the  purchase  of  miscellaneous  supplies,  including  buttons^ 
during  the  years  1917  and  1918,  testified  that  at  the  meeting  in  the 
Hotel  Seneca,  at  Rochester,  N.  Y.,  on  October  19,  1917,  he  outlined 
to  the  button  manufacturers  the  condition  of  affaii*s  in  the  Army 
with  respect  to  the  supply  of  buttons  for  uniforms  and  told  them 
that  they  should  put  themselves  in  a  position  to  supply  the  Govern- 
ment with  buttons,  and  that  if  this  was  done  he  would  give  them 
orders ;  that  he  did  not  recall  that  any  price  or  specific  quantity  of 
buttons  was  mentioned  at  the  conference ;  that  he  did  not  recall  any 
business  conversation  with  Mr.  Sage  or  any  other  man  after  the 
general  discussion  had  closed ;  that  he  was  quite  sure  he  did  not  tell 
Mr.  Sage  to  go  ahead  and  equip  his  factory  to  manufacture  the  ivory 
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shank  buttons,  because  he  had  in  mind  an  arrangement  that  he  hoped 
would  be  brought  about  that  did  not  contemplate  any  equipment  by 
Mr.  Sage. 

Mr.  Harris  testified  that  in  March,  1918,  Mr.  Sage  made  an  offer 
of  a  very  small  quantity  of  buttons  and  he  told  him  that  he  did  not 
think  it  was  worth  while  buying  them,  because  he  did  not  consider 
that  that  was  an  offer  for  a  supply  of  buttons ;  that  in  August,  1918, 
Mr.  Sage  understood  that  the  button  manufacturers  were  all  on  a 
eompetitive  basis;  that  he  told  Mr.  Sage  that  proposals  would  ho 
invited  for  a  quantity  of  buttons,  but  that  buttons  were  discovered 
in  the  various  warehouses  of  the  Government  and  no  proposals  were 
ever  invited. 

Mr.  Harris  testified  (Transcript,  pages  76,  77,  and  78) : 

"  Question.  Well,  what  was  the  reason  you  did  not  give  him  such 
order  for  those  buttons? 

"  Mr.  Harris.  Well,  because  I  never  felt  that  during  the  existence 
of  the  emergency  he  was  in  a  position  to  supply  the  Government 
with  buttons.  It  would  not  have  answered  the  purpose  of  the 
Government  to  pay  a  high  price  for  a  new  button  to  supplement  the 
supply  of  metal  buttons,  unless  it  did  supplement  the  supply,  and  the 
few  that  Mr.  Sage  had  to  turn  over  would  not  amount  to  anything 
in  the  supplying  of  buttons.  Furthermore,  by  the  1st  of  July,  1918, 
the  supply  of  metal  buttons  had  been  increased  to  an  extent.  The 
purchase  of  another  type  of  button  had  been  made,  and  that  did 
away,  practically,  with  the  emergency  that  existed  at  the  end  of 
1917  and  at  the  beginning  of  1918.  But  we  were  willing  to  place  or- 
ders for  satisfactory  shank  buttons  as  late  as  the  end  of  April,  1918. 

"  Question.  Do  you  recall  whether  or  not  the  claimant  ever  pre- 
sented a  button  that  was  satisfactory  to  you  ? 

"  Mr.  Harris.  Oh,  yes. 

"  Question.  The  button  that  he  presented  along  in  the  early  part 
of  1918  was  satisfactory? 

"  Mr.  Harris.  The  button  that  he  presented  along  in  the  early  part 
of  1918  was  satisfactory  as  to  quality  and  appearance. 

"  Question.  If  he  could  have  produced  it  in  quantity  production  ? 

"  Mr.  Harris.  Exactly.  His  offer  was  satisfactory  as  to  appear- 
ance and  quality,  but  not  as  to  price  and  quantity. 

"  Question.  Well,  did  you  inform  Mr.  Sage  that  his  price  was  not 
right — was  not  acceptable? 

"  Mr.  Harris.  I  informed  Mr.  Sage  that  we  could  not  pay  that 
price,  unless  it  was  to  secure  buttons  in  large  quantities,  that  the 
matter  of  delivery  was  an  important  feature. 

"  Question.  Well,  did  you  state  to  Mr.  Sage  on  this  occasion  that 
if  he  fi:ot  into  quantity  production  you  would  take  his  product? 

"  Mr.  Hamiis.  Let  us  see.    That  was  in  March  ? 

"  Question.  Yes. 

Mr.  Harris.  I  do  not  recall  making  any  statement  of  that  kind  as 
late  as  March.  In  fact,  I  can  not  recall  making  any  statement  of  that 
kind  at  any  time  after  the  original  proposition  in  October,  1917. 

"  Question.  Captain,  how  long  did  you  intend  to  allow  this  offer 
to  be  accepted  by  Mr.  Sage? 
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"  Mr.  Habris.  Well,  it  was  my  idea  that  the  offer  would  hold  as 
long  as  the  emergency  lasted,  and  any  time  during  that  ^nergency 
that  they  made  an  offer,  it  would  be  accepted. 

"  Question.  Well,  when  did  you  think  the  emergency  closed? 

^^  Mr.  Harris.  I  should  say  the  emergency  ceased  to  exist  about 
the  1st  of  May,  1918,  five  or  six  months  after  the  offer  was  made." 

DECISION. 

1.  It  appears  from  the  testimony  of  the  former  officer  of  the  Army 
that  there  existed  at  the  time  the  agreement  was  alleged  to  have 
been  made  an  acute  shortage  of  buttons  for  uniforms,  and  that  all 
possible  sources  of  supply  were  encouraged  to  prepare  for  the  per- 
formance of  orde^  for  buttons. 

2.  Mr.  Harris  testified  that  he  told  the  button  manufacturers  if 
they  would  put  themselves  in  a  position  to  manufacture  shank  but- 
tons, that  orders  would  be  placed  with  them.  He  also  testified  that 
he  never  felt  during  the  existence  of  the  emergency  that  the  claimant 
company  was  in  a  position  to  supply  the  Government  with  buttons, 
and  the  record  indicates  that  the  claimant  was  not  in  a  position  to 
manufacture  the  buttons  in  quantity.  Mr.  Harris  testified  further 
that  he  was  quite  sure  that  he  did  not  use  the  term  "  go  ahead  and 
equip  the  factory"  to  Mr.  Sage. 

3.  The  facilities  and  equipment  installed  by  the  claimant  com- 
pany were  undertaken  because  of  its  desire  to  assist  the  Government 
and  also  to  enable  it  to  obtain  some  of  the  war  orders  for  buttons. 
The  claimant  assumed  the  ordinary  business  risk  in  putting  itself  in 
a  position  to  obtain  the  business  from  the  Government.  It  is  clear 
from  the  evidence  that  if  claimant's  prices  and  production  had  been 
satisfactory,  it  would  have  received  a  share  of  the  Government  or- 
ders for  buttons.  The  claimant's  prices  were  high  compared  with 
its  small  production,  and  as  a  result  it  failed  to  secure  business  from 
the  Government. 

4.  There  is  nothing  in  the  record  or  in  the  testimony  adduced  at 
the  hearing  of  this  claim  to  support  the  claimant's  contention  that 
in  procuring  the  increased  facilities,  reimbursement  for  which  it 
now  makes  claim,  it  acted  under  the  authority,  direction,  or  instruc- 
tion of  an  officer  or  agent  of  the  Government  within  the  meaning  of 
the  act  of  March  2, 1919,  and  it  is  therefore  found  that  no  contractual 
relation  existed  between  the  claimant  and  the  Government  which 
would  justify  the  allowance  of  the  claim  here  made. 

5.  For  the  reasons  stated  the  relief  asked  for  must  be  denied. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  3,  1920. 
Case  No.  718. 

In  re  CLAIM  07  INTEBHATIOKAL  BITTTOK  GO. 

1.  FACILITIES. — Where  olaimant  was  urged  by  a  Ooveriimeiit  oflLcer  to  in- 
crease its  facilities  in  order  to  be  in  a  position  to  supply  the  needs  of 
the  GoTemmenty  bnt  was  not  directed  or  instructed  to  do  so  by  any 
GoTcmment  officer,  and  never  received  a  Govemment  contract,  there 
was  no  agreement  within  the  meaning  of  the  act  of  March  2,  1919,  to 
reimburse  claimant  its  costs  incurred  for  facilities. 

8.-C0HDITI0K  PBECEBEKT.-^ Where  there  was  an  agrreement  between  olaim- 
ant and  the  GoYcmment  that  if  claimant  would  enter  into  contracts 
with  other  manufacturers  to  shank  buttons  for  them,  the  Goyemment 
would  place  large  orders  for  buttons  with  those  manufacturers,  and 
claimant  did  not  meet  this  condition  precedent,  claimant  has  no  claim 
arising  from  the  failure  of  the  Goyemment  thus  to  place  large  contracts 
for  buttons. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  3,  1919,  for  |33,- 
516.79  based  upon  an  oral  agreement  relating  to  the  manufacture  of 
buttons.    Held,  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  or  TACT. 

This  Board  finds  the  f olowing  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division,  Supply  Circular  No.  17,  1919,  for  $22,516.79  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  in  its  petition  that  on  or  about  October  19, 
1917,  Capt.  K.  H.  Harris,  Quartermaster  Corps,  stated  to  the  presi- 
dent of  the  claimant  company  that  the  several  button  manufacturers 
were  not  in  a  position  to  meet  the  demands  of  the  Government ;  that 
metal  buttons  were  highly  unsatisfactory;  that  the  Government 
favored  as  a  substitute  buttons  made  of  vegetable  ivory  nuts  or  other 
suitable  material  provided  they  were  shanked  with  metal  shanks; 
that  the  metal  shanks  inserted  by  the  claimant  had  been  approved 
by  the  Government;  that  the  claimant's  process  of  inserting  such 
shanks  was  the  only  practical  method  in  use  at  that  time,  and  that 
if  the  claimant  would  enter  into  mutual  arrangements  with  other 
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button  manufacturers  to  shank  all  buttons  they  would  manufacture 
under  Government  contracts  and  advise  him  to  that  effect,  he  would 
immediately  place  orders  with  said  manufacturers  for  large  amounts 
of  uniform  and  overcoat  buttons. 

The  claimant  also  alleges  that  Capt.  Harris  told  the  president  of 
^ts  company  that  he  would  place  (xovernment  contracts  with  any 
button  manufacturers,  including  claimant,  producing  any  buttons 
manufactured  out  of  any  suitable  and  satisfactory  material  other 
than  metal,  provided  that  metal  shanks  could  be  satisfactorily  in- 
serted in  buttons  of  such  material.  The  claimant  is  now  seeking  re- 
imbursement for  expenditures  made,  including  materials  and  special 
facilities,  in  equipping  its  plant  to  manufacture  buttons  for  the 
Government. 

2.  The  president  of  claimant  company,  Mr.  Edgar  Shantz,  testified 
at  the  hearing  of  the  claim  that  the  claimant  company  owned  a 
process  of  shanking  buttons;  that  his  plant  was  making  pearl  but- 
tons in  the  fall  of  1917 ;  that  his  plant  was  also  making  shanks  for 
buttons  for  other  companies  which  had  contracts  with  the  Govern- 
ment; that  Capt.  Harris  outlined  to  the  button  manufacturers  at  the 
Hotel  Seneca,  Rochester,  N.  Y.,  on  or  about  October  19,  1917,  the 
shortage  of  buttons  for  uniforms,  especially  for  overcoats,  that  ex- 
isted at  that  time;  that  after  the  general  discussion  in  the  Hotel 
Seneca  Capt.  Harris  asked  him  if  the  button  manufacturers  could 
not  find  some  material  other  than  ivory  which  was  adapted  to  be 
worked  in  their  plants  and  with  their  existing  machinery;  that  he 
could  buy  all  they  could  possibly  produce  for  some  time;  that  he 
could  use  about  10,000  gross  of  overcoat  buttons  per  week  for  a 
period  of  three  months;  and  that  Capt.  Harris  told  him  that  if  he 
would  make  arrangements  with  other  button  manufacturers  to  make 
ivory  buttons  and  subcontract  the  shank  part  to  him,  he  would  place 
orders  with  said  companies  for  all  the  shanks  that  his  plant  could 
turn  out,  and  that  his  company  had  such  an  arrangement  at  that 
time  with  M.  B.  Shantz  (Inc.). 

Mr.  Shantz  further  testified  that  his  company  proceeded  to  make 
arrangements  with  other  companies  to  manufacture  shanks  for  ivory 
buttons  and  was  only  successful  in  concluding  such  an  arran^ment 
with  the  United  Button  Co.,  to  whom  Capt.  Haris  gave  a  con- 
tract for  about  100,000  gross  of  buttons;  that  his  company  pro- 
ceeded to  experiment  with  vulcanized  hard  fiber  for  overcoat  buttons 
and  succeeded  in  manufacturing  a  satisfactory  button  in  February 
or  March,  1918,  which  was  approved  by  Capt.  Harris ;  that  his  com- 
pany commenced  to  manufacture  large  quantities  of  fiber  buttons 
in  all  sizes  to  fill  the  needs  of  the  Government  and  reached  a  capacity 
of  something  over  20,000  gross  per  week  by  April,  1918.    Mr.  Shantz 
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admitted  that  it  was  not  the  fault  of  the  Government  because  his 
company  failed  to  make  arrangements  with  more  button  manufac- 
turers whereby  they  would  make  the  ivory  part  and  his  company 
would  furnish  the  shanks  for  the  buttons. 
4.  Mr.  Robert  H.  Harris,  captain  in  the  Quartermaster  Corps,  in 
,  charge  of  the  purchase  of  miscellaneous  supplies,  including  buttons, 
during  1917  and  1918,  testified  that  he  had  an  understanding  with 
Mr.  Shantz  that  if  he  would  induce  the  ivory  button  manufacturers 
to  use  his  shank  he  would  place  orders  for  buttons  with  them ;  that 
he  placed  an  order  for  buttons  with  the  United  Button  Co.  as  soon 
as  he  was  notified  that  the  claimant  had  concluded  such  an  arrange- 
ment with  it,  and  that  he  stood  ready  to  do  the  same  thing  with  any 
other  button  manufacturer  with  whom  Mr.  Shantz  could  make  such 
an  arrangement.  Mr.  Harris  further  testified  that  he  told  Mr. 
Shantz  at  the  meeting  at  the  Hotel  Seneca  that  if  he  prepared  to 
manufacture  hard  fiber  buttons  within  a  month  he  would  place  an 
order  with  him  for  buttons  for  delivery  in  six  months,  and  that  he 
was  looking  to  the  claimant  as  a  source  of  supply  for  shanks  and 
not  so  much  for  buttons.  Mr.  Shantz  testified  that  his  company  did 
not  develop  a  satisfactory  button  until  February  or  March,  1918. 

DECISION. 

1.  The  testimony  of  Mr.  Harris  shows  that  there  existed  at  the 
time  the  agreement  was  alleged  to  have  been  entered  into  a  great 
shortage  of  buttons  for  Army  uniforms,  especially  for  overcoats,  and 
that  the  button  manufacturers  present  at  the  conference  in  Rochester 
were  encouraged  to  prepare  to  meet  the  requirements  of  the  Govern- 
ment and  that  he  would  have  placed  an  order  with  the  claimant  com- 
pany for  fiber  buttons  for  overcoats  if  it  had  developed  a  satisfactory 
button  within  a  month.  The  claimant  knew  there  was  a  large  de- 
mand for  buttons  for  Army  uniforms  and  overcoats,  and  testified  by 
its  president  that  it  felt  that  it  could  develop  a  hard  fiber  button 
which  would  be  satisfactory  and  proceeded  to  develop  such  a  button 
to  supply  the  requirements  of  the  Government. 

2.  It  is  an  elementary  principle  of  law  that  a  party  bound  to 
perform  a  condition  precedent  can  not  sue  on  the  contract  without 
proof  that  he  has  performed  that  condition,  and  an  offer  to  perform 
conditions  precedent  is  not  usually  sufficient.  In  order  to  have 
bound  the  Government  to  have  given  any  button  manufacturer  a 
contract  for  ivory  buttons  under  the  terms  of  the  agreement  made 
by  Mr.  Harris  and  the  claimant,  it  was  a  condition  precedent  that 
the  claimant  should  have  entered  into  arrangements  with  said  button 
manufacturer  whereby  the  manufacturer  would  make  the  ivory  part 
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of  the  button  and  the  claimant  would  make  and  insert  the  shank. 
Mr.  Harris  testified  that  he  gave  a  contract  to  every  button  manufac- 
turer with  whom  the  claimant  made  such  an  arrangement. 

3.  There  is  nothing  in  the  record  or  in  the  testimony  adduced  at 
the  hearing  to  indicate  that  the  claimant  in  purchasing  materials 
and  installing  additional  facilities  to  develop  and  manufacture,  in 
quantity,  a  fiber  button  for  uniforms  and  to  increase  its  capacity 
for  shanking  buttons  it  acted  under  the  authority,  direction,  or  in- 
struction of  any  officer  of  the  Government  within  the  meaning  of 
the  act  of  March  2, 1919,  and  it  is  therefore  the  opinion  of  the  Board 
that  there  was  no  contractual  obligation  existing  between  the  claim- 
ant  and  the  Government  which  would  warrant  the  allowance  of  the 
claim  here  made. 

4.  For  the  reasons  above  stated  the  relief  asked  for  must  be  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  3,  1920, 
Case  No.  641. 

In  re  CLAIM  OF  BOSTON  INDEX  CABD  CO. 

1.  ANTICIPATINQ  CONTBACT. — The  expression  of  opinloji  by  a  Oovenunent 

officer  as  to  the  future  requirements  of  the  Oovemment,  or  as  to  the 
probability  of  claimant  receiving  an  order  in  the  future;  or  claimant's 
behalf  that  he  had  received  or  would  receive  such  order,  does  not 
authorize  the  expenditure  of  money,  or  the  incurring  of  indebtedness  on 
th  faith  thereof,  and  claimant  is  not  entitled  to  relief  under  the  act  of 
Karch  2,  1919. 

2.  CLAIM  AND  DECISION. — Class  B  claim  under  the  act  of  March  S,  1919,  for 

13,929.42  for  office  supplies  on  alleged  oral  contract.  Held,  claimant  not 
entitled  to  recover, 

Mr.  McCandless  w  riting  the  opinion  of  tlie  Board : . 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  No.  17,  1919,  for  $3,929.42  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  It  appears  that  about  the  middle  of  October,  1918,  the  claim- 
ant submitted  to  the  Metals  and  Hardware  Division  of  the  Quar- 
termaster Corps  a  bid  covering  various  items  of  stationery  including 
the  following: 

1,000,000  pressed  guides,  letter  size. 
1,000,000  pressed  guides,  cap  size. 
1,000,000  folders,  letter  size. 
1,000,000  folders,  cap  size. 

3.  The  claimant's  Washington  salesman,  Mr.  George  Peabody,  was 
charged  by  his  company  with  the  duty  of  submitting  said  bid  and 
following  it  up.  Accordingly  he  made  inquiries  from  time  to  time 
at  the  Hardware  and  Metals  Division,  and  on  October  17,  1918, 
wrote  Mr.  Walter  Peabody,  president  of  the  claimant  company,  as 
follows : 

"  I  quoted  Mr.  Grifiin  of  the  Hardware  &  Metals  Division  as  per 
our  telephone  conversation  this  morning  on  guides,  folders  and 
cards. 
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"  On  the  cards  he  said  we  were  out  of  it  as  our  price  was  too  high. 

"On  P.  B.  guides  and  folders  we  were  in  the  race.  He  put  me 
off  until  4  p.  m.  and  when  I  saw  him  he  said  that  he  would  give  me 
some  information  at  11  a.  m.  to-morrow,  if  it  is  favorable.  I  will 
call  you  on  the  phone  and  advise  you  the  results  in  any  event,  and 
I  will  wire  you  just  what  has  been  done. 

"  This  is  the  lot  that  we  quoted  Ballard  on  and  is  for  the  Hardware 
&  Metals  Division." 

4.  It  appears  that  W.  C.  Grifiin,  a  procurement  officer  without  au- 
thority to  make  contracts,  in  October,  1918,  talked  with  George  H. 
Peabody,  salesman  for  the  claimant,  and  told  Mr.  George  Peabody 
that  2,000,000  paper  folders  and  2,000,000  paper  guides  had  been 
requisitioned  and  that  the  claimant  could  bid  on  them.  Thereafter 
the  claimant  submitted  its  bid  on  the  folders  and  guides  mentioned 
in  the  foregoing  letter.  Before  the  bid  was  submitted  or  about  that 
time  Mr.  Griffin  suggested  to  Mr.  George  Peabody,  "  Prepare  your 
stock  to  deliver  promptly  if  you  get  the  order.'' 

5.  Mr.  George  Peabody  claims  that  Mr.  Griffin  told  him  to  instruct 
his  company  to  j^repare  stock  to  take  care  of  orders  and  contracts 
that  were  coming  later.  He  testified  twice  that  Mr.  Griffin  so  in- 
structed him  about  October  18,  1918,  and  twice  that  it  was  about 
October  29,  1918,  and  finally  that  he  did  not  know  when  the  in- 
formation was  given  him. 

6.  On  October  29,  1918,  George  H.  Peabody  wrote  the  claimant 
as  follows: 

''  I  understand  that  we  have  four  items  on  the  hardware  and  metals 

order.  This  order  has  been  in  the  Contract  Department  for  some 
time  and  will  be  mailed  to  Boston.  Let  me  know  just  as  soon  as  you 
receive  same." 

7.  On  or  about  October  29,  1918,  four  purchase  orders  were  sent 
the  claimant  as  follows : 

No.  2547,  dated  October  29,  for 3,000  P.  B.  guides. 

No.  2456,  dated  October  20,  for 100,000  P.  B.  guides. 

No.  2587,  dated  Octol)er  20,  for 288  sets  cards. 

for 720  wts  P.  B.  guides. 

for 510,000  P.  B.  guides. 

No.  2455,  dateti  Octol>er  26,  for 300,000  P.  B.  guides. 

8.  It  seems  that  upon  receipt  of  the  above-mentioned  purchase 
orders  the  claimant  concluded  that  they  were  to  cover  a  part  of  the 
4,000,000  articles  upon  which  a  bid  had  been  submitted  and  pro- 
ceeded to  purchase  material  for  that  amount.  Mr.  Walter  Peabody, 
president  of  the  claimant  company,  stated  that  an  option  was  first 
obtained  upon  the  materials  for  which  claim  is  now  made,  and  that 
thereafter  and  on  November  2,  1919,  written  orders  were  placed  to 
cover  same.    He  testified : 
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"Question.  After  you  received  your  four  written  ordeis  then  you 
sent  in  written  orders  to  tlic  Bay  State  Paper  Co.? 
"Answer.  Yes.'' 

9.  Mr.  Griffin  and  his  successor  in  office,  Mr.  L.  H.  Kingston,  testi- 
fied that  the  four  purchase  ordeis  mentioned  in  paragraph  7,  supra, 
were  emergency  orders  and  had  nothing  whatever  to  do  with  the  bid 
for  2,000,000  guides  and  '2,000,000  fohlers  and  that  no  recommenda- 
tion for  an  award  under  said  bid  was  ever  made.  It  further  ap- 
pears that  no  purchase  orders  based  upon  this  bid  were  ever  issued. 

10.  The  armistice  eliminated  the  Goveriunent's  need  for  these 
articles.  It  does  not  appear  how  the  claimant  learned  of  this  fact, 
but  it  appears  that  the  claimant  canceled  a  portion  of  its  orders  for 
materials.  A  claim  is  here  made  for  $3,929.42  as  an  alleged  loss  on 
the  portion  that  it  did  not  succeed  in  cancelling.  This  sum  repre- 
sents the  difference  between  the  price  paid  for  the  materials  and 
the  price  at  which  they  could  have  been  purcliased  after  the  armi- 
stice. The  claimant  testified  that  the  portion  wliich  was  not  can- 
celed was  later  made  up  into  folders  and  guides  and  sold.  Whether 
or  not  these  folders  and  guides  were  sold  below  cost  does  uot  ap|)ear. 

DK(  VISION. 

1.  The  claimant  purchased  the  materials  in  question  because  it 
believed  that  it  would  receive  Government  orders  for  2,000,000 
guides  and  2,000,000  folders.  Its  belief  was  based  upon  (1)  informa- 
tion obtained  from  Mr.  Griffin,  and  (2)  the  fact  that  four  purchase 
orders  were  received  on  or  about  November  1,  1918,  which  pui*chase 
ordere  it  assumed  were  the  first  of  a  series  of  orders  to  cover  the 
2,000,000  guides  and  2,000,000  folders  for  which  a  bid  had  been 
submitted.  I^pon  consideration  of  the  testimony  this  Board  finds 
that  the  information  obtained  from  Mr.  Griffin  did  not  constitute  a 
promise  or  assurance  that  the  Government  would  place  orders  for 
2,000,000  guides  and  2,000,000  folders,  and  that  the  four  purchase 
orders  were  emergency  orders  and  had  nothing  to  do  with  the  claim- 
ant's bid. 

2.  In  view  of  the  above,  this  Board  finds  that  no  agreement  exists 
which  could  give  rise  to  an  obligation  on  the  part  of  the  Govern- 
ment to  purchase  2,000,000  guides  and  2,000,000  folders.  Such  loss 
as  may  have  been  suffered  grew  out  of  a  trade  risk  taken  by  the 
claimant  and  not  out  of  the  Government's  failure  to  carry  out  an 
agreement,  accordingly  the  <;Iaim  is  denied. 

Col.  Delafield  and  Mr.  Fowler  concurrinsr. 


Afbil  S,  1920. 
CaBe  No.  1182. 

In  re  CLAIM  OF  CUNTOH  XHITTIHO  CO. 

1.  VAXLU&E  TO  PBOSECTJTE  CLAIK. — ^Where  a  claimant  persistently  disre- 
gards commnnications  of  this  Board  for  information  and  fails  to  ap- 
pear at  the  hearing,  which  has  been  continued  at  claimant's  request,  the 
Board  will  dispose  of  the  case  npon  the  record,  and  if  there  is  nothing 
in  the  record  to  substantiate  claimant's  demand,  it  will  be  disallowed. 

S.  CLADC  AND  DECISIOH.— Claim  for  $24,845.68  under  the  act  of  Karch  8, 
1919,  for  special  facilities  for  the  manufacture  of  underwear.  Held,  no 
agreement  within  the  meaning  of  said  act. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and 
Traffic  Division,  Supply  Circular  17,  1919,  for  $24,246.62,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  It  is  asserted  by  the  claimant :  ^'  We  were  urged  and  requested 
by  Mr.  Lincoln  Cromwell,  orally,  to  equip  our  plant  for  Govern- 
ment work.  Acting  upon  his  verbal  request  we  installed  machinery, 
altered  the  plant,  made  samples,  and  made  certain  commitments." 
In  its  statement  of  claim  the  claimant  also  mentions  Mr.  D.  B. 
Stocker  as  one  of  the  officers  or  agents  who  acted  under  the  authority, 
direction  or  instruction,  of  the  Secretary  of  War  in  making  the 
agreement  relied  upon. 

3.  The  claimant  has  persistently  disregarded  the  communications 
of  the  Trial  Section  of  the  Board,  and  although  repeatedly  requested 
to  furnish  certain  specific  information  with  respect  to  its  claim,  it 
had  wholly  failed  to  do  so;  whereupon  the  claim  was  assigned  for 
hearing  on  March  13,  1920.  On  March  11,  1920,  a  communication 
was  received  from  the  claimant  requesting  the  postponement  of  the 
hearing  for  one  month;  whereupon  the  claimant  was  advised  that 
the  adjournment  for  one  month  would  not  be  granted  but  that  the 
case  would  be  set  for  hearing  on  March  25, 1920,  on  which  date  the 
claimant  failed  to  appear  but  sent  a  telegram  requesting  an  exten- 
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sion  of  one  week.  In  answer  to  this  telegram  the  claimant  was  ad- 
vised that  the  extension  would  not  be  granted  but  that  the  Board 
"would  proceed  to  prepare  an  opinion  on  the  record  as  made,  but 
that  should  the  claimant  present  evidence  before  the  opinion  finally 
passed  through  the  several  Board  departments,  which  usually  re- 
quires five  to  eight  days,  any  testimony  so  filed  would  be  considered. 
On  this  2d  day  of  April  the  claimant  having  failed  to  file  evidence 
or  further  appear  and  prosecute  its  claim,  it  is  considered  necessary 
to  dispose  of  the  claim  on  the  record  as  made. 

4.  The  witnesses  mentioned  by  the  claimant,  Mr.  Lincoln  Cromwell 
and  Mr.  D.  R.  Stocker,  have  both  been  interviewed  by  the  Govern- 
ment Attorney,  and  they  each  have  stated  that  they  have  no  recollec- 
tion of  having  made  any  contracts  with  the  claimant. 

DECISION. 

1.  The  claimant  has  wholly  failed  to  establish  the  allegations  of  its 
petition. 

DISPOSITION. 

The  relief  sought  is  denied. 

CoL  Delafield  and  Mr.  Low  concurring. 


April  3,  1920. 
Case  No.  317. 

In  re  CLAIK  OF  WEBE&-KKAPF  CO. 

1.  STJSFEKSIOK  OF  COKTBACT. — Where  a  duly  authorized  agent  of  the  Oov- 
ernment  enters  into  an  informal  agreement  with  a  contractor  for  the 
manufacture  of  articles  and  the  contractor  purchases  materials  for  bua- 
ufacture  and  afterwards  the  number  to  he  furnished  is  reduced,  claim- 
ant is  entitled  to  reimbursement  for  any  loss  it  may  have  sustained  on 
account  of  materials  necessary  to  fill  the  original  order  which  are  not 
used  on  account  of  its  reduction. 

a.  CLAIK  AND  DECISIOK.--Claim  for  |205.85  under  the  act  of  Xarch  8,  1918, 
for  materials  for  the  manufacture  of  airplane  parts.  Held,  an  agree- 
ment within  the  meaning  of  said  act. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  was  previously  before  the  Board  and  was  decided  on 
the  record,  without  hearing,  adversely  to  the  claimant,  as  the  evi- 
dence submitted  by  the  claimant  did  not  appear  to  the  Board  suffi- 
cient to  establish  a  contract. 

2.  Since  the  former  decision  the  claimant  has  filed  copies  of  cor- 
respondence had  at  or  about  the  time  of  the  alleged  agreement,  which 
substantiate  the  contentions  of  the  claimant  and  satisfy  this  Board 
that  a  contract  was  entered  into  with  the  Government,  acting  through 
T.  J.  Kehoe,  captain,  Signal  Corps. 

3.  The  case  having  been  reopened  by  direction  of  the  Secretary  of 
War,  entry  will  be  made  granting  relief  to  the  claimant. 

DISPOSITION. 

This  Board  will  cnake  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Claims  Board,  Signal  Corps,  for  action  in  the  manner  provided  in 
Subdivision  C,  Section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Delafield  concurring. 
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Case  No.  2642. 

In  re  CLAIM  OF  E.  AIOELTIKOER. 

1.  CONSTBUCTIOK    OF    COKT&ACT. — Where    claimant's    contract    for    straw 

provided  for  deliveries  upon  calls  of  the  Department  Quartermaster,  and 
further  provided  that  the  total  quantity  might  be  reduced,  the  Oovern- 
ment  was  not  entitled  to  reduce  the  quantity  of  a  particular  call  after  it 
had  been  issued. 

2.  CLAIM  AND  DECISION. — Appeal  from  the  decision  of  the  Claims  Board,  Di- 

rector of  Purchase,  disallowing  a  claim  for  |3,130  based  upon  a  formerly 
executed  contract  for  rice  straw.    Beversed. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Direc- 
tor of  Purchase,  disallowing  a  claim  for  $3,130  based  upon  a  formally 
executed  contract  for  10,000  tons  of  rice  straw. 

2.  The  contract  in  question  was  entered  into  on  November  13,  1917, 
and  by  its  terms  was  to  expire  June  30,  1918.  The  contract  further 
provided  that  deliveries  for  the  material  were  to  be  made  upon  calls 
to  be  issued  by  the  Department  Quartermaster  and  shipment  made 
to  such  points  as  were  specified  in  the  calls.  The  calls  were  made  on 
a  printed  form,  providing  for  the  quantity,  point  of  shipment,  and 
stating,  among  other  things,  "  call  is  hereby  made  upon  you  under 
your  contract  dated  November  13,  1917,  for  furnishing  and  deliver- 
ing straw  at  *  *  *."  On  June  15  and  17,  1918,  calls  known  as 
Nos.  185  to  196,  inclusive,  and  No.  199  for  the  immediate  delivery  of 
a  total  of  6,404,418  pounds,  were  issued,  deliveries  to  be  made  to 
several  points  in  California.  Subsequently,  however,  and  after  he 
had  made  arrangements  to  secure  the  prompt  delivery  of  the  quanti- 
ties mentioned  in  the  calls,  claimant  was  advised  that  of  such  total 
quantity  2,000  tons  would  not  be  required  on  account  of  a  reduction 
in  the  personnel  at  the  point  of  delivery.  After  the  calls  referred  to 
were  made  upon  claimant,  and  before  he  was  notified  that  delivery 
was  not  desired  of  a  portion  of  the  quantity  called  for,  claimant  made 
certain  commitments  to  other  dealers  which  he  was  compelled  to 
cancel  upon  being  notified  that  the  Government  would  not  require 
the  entire  quantity,  and  now  submits  as  a  claim  under  the  termina- 
tion of  his  contract  the  cost  to  him  of  the  cancellation  of  such  com- 
mitments. The  claim  was  adjusted  by  the  Department  Quarter- 
master, through  a  settlement  contract,  providing  for  the  payment  to 
claimant  of  the  sum  of  $3,130  as  the  consideration  for  the  release  of 
the  United  States  from  all  its  obligations  under  the  original  contract. 
This  settlement  contract,  however,  when  sent  to  the  Claims  Board, 
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Director  of  Purchase,  for  approval,  was  disapproved  for  the  lack  of 
consideration  to  the  United  States  in  that  its  terms  were  less  ad« 
vantageous  to  the  United  States  than  the  terms  of  the  cancellation 
clause  in  the  contract  would  have  permitted. 

DECISION. 

1.  The  cancellation  clause  of  the  original  contract  now  under 
construction  reads  as  follows : 

"It  is  mutually  understood  and  agreed  between  the  said  parties 
that  if,  by  reason  of  military  contingencies  arising  at  any  time 
between  the  date  of  the  advertisement  for  the  supplies  and  the  ter- 
mination of  this  contract,  the  troops  or  garrison  are  withdrawn  in 
whole  or  in  part  from  the  post  or  station,  the  number  of  animals 
thereat  reduced,  an  electric-light  plant  installed  thereat,  or  other 
radical  change  in  the  service  is  made  on  account  of  which  the  sup- 
plies, or  any  portion  thereof,  will  not  be  required,  quantities  to  be 
delivered  under  this  contract  may  be  modified  accordingly,  and  the 
separate  quantities  of  supplies  to  be  delivered  shall  be  limited  to 
such  quantities  as  may  actually  be  required  in  the  public  service. 

"In  case  of  change  of  the  quantities  required  by  increase  or 
decrease  notice  in  writing  of  such  change  will  be  served  upon  the 
contractor  by  the  contracting  officer." 

f  There  of  course  can  be  no  question,  and  it  is  not  contended  by 

I  the  claimant  that  had  the  United  States  se^n  fit  to  limit  the  amounts 

I  to  be  delivered  under  the  contract  prior  to  actual  calls  being  made 

I  no  question  could  arise  as  to  its  rights  to  do  so.    Having  issued  calls 

for  a  large  quantity  of  material  under  the  contract  an  entirely 
different  situation  obtains.  The  calls  in  this  cage  were  for  the  imme- 
diate delivery  of  a  large  quantity  of  material,  and  issuance  of  such 
calls  by  the  United  States  is  tantamount  to  a  statement  by  the  latter 
that  if  otherwise  acceptable  the  quantity  called  for  if  delivered  at 
the  point  specified  will  be  accepted  and  paid  for  by  the  United 
States.  To  place  a  construction  upon  the  contract  that  in  effect  the 
claimant  might  be  called  upon  for  a  large  quantity  of  material  and 
that  after  shipping  it  to  the  point  specified  he  was  advised  that  for 
some  reason  the  United  States  no  longer  desired  it  and  then  be  com- 
pelled to  accept  its  return  would  present  a  situation  so  manifestly 
unfair  that  it  could  not  be  presumed  that  such  a  construction  was 
ever  contemplated  by  the  parties  who  entered  into  the  contract. 
Calls  were  issued  to  the  claimant  for  large  quantities  of  material 
which  he  could  not  be  expected  to  have  on  hand,  and  he  has  appar- 
ently made  every  effort  to  comply  with  the  calls,  and  having  done 
so  in  good  faith  he  is  entitled  to  be  reimbursed  for  the  expenses 
incurred  in  connection  therewith. 

2.  The  decision  of  the  Claims  Board,  Director  of  Purchase,  is 
therefore  reversed. 
Col.  Delafield  and  Mr.  Henry  concurring. 


April  3, 1920. 
Case  No.  2367. 

In  re  CLAIM  OF  COMX EBCIAL  BAHX  OF  SPANISi^  AXEBICA. 

1.  PROOF  OF  CLAHC — A  claimant  whose  contract  has  been  suspended  is  not 
entitled  to  relief  In  a  lump  sum  without  proof  of  expenditures  and 
obligations  incurred  under  the  contract. 

S.  CLAIM  AND  DECISIOH. — Claim  for  |65»887.60  on  a  formally  executed  con- 
tract for  castor  beans.  The  Air  Service  Claims  Board  denied  relief  be- 
cause claimant  refused  to  itemize  its  expenditures  and  obligations  under 
the  contract,  but  demanded  a  lump  sum.  Decision  affirmed,  but  the  rec- 
ord is  remanded  to  the  Air  Service  Claims  Board  in  order  to  give  claim- 
ant further  opportunity  to  prove  its  losses  under  the  contract. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Air  Serv- 
ice, United  States  Army,  on  a  claim  for  $66,827.60,  on  a  formally 
executed  contract,  under  the  following  circumstances: 

1.  Under  date  of  September  17,  1918,  the  Commercial  Bank  of 
Spanish  America  (Ltd.)  (a  corporation)  entered  into  a  validly 
executed  contract  with  the  United  States  (contract  No.  4684),  car- 
rying into  effect  a  certain  order  (order  No.  810031)  and  providing 
for  the  delivery  by  the  petitioner  of  90,000  minimum  to  110,000 
maximum  bushels  (46  pounds  per  bushel)  good  quality,  whole,  sound, 
mature  castor  beans,  properly  harvested,  shelled,  stored,  and  sacked 
at  the  price  of  $3  per  46-pound  bushel  t.  o.  b.  vessel  at  port  of  ship- 
ment.   Delivery  under  this  contract  was  to  be  as  follows : 

25,000  bushels  prior  to  December  15,  1918 ; 

25,000  bushels  between  December  16,  1918,  and  March  15, 

1919; 
25,000  bushels  between  March  16, 1919,  and  June  15, 1919 ; 
25,000  bushels  between  June  16,  1919,  and  July  31,  1919. 

2.  There  was  no  cancellation  clause  in  this  contract. 

3.  Under  date  of  November  14,  1918,  petitioner  was  requested  by 
a  letter  from  the  Bureau  of  Aircraft  Production  not  to  make  any 
additional  purchases  or  any  additional  plantings  or  subcontracts 
for  the  planting  of  castor  beans  for  the  Government  account,  and 
further  requested  to  furnish  the  Bureau  a  statement  showing  the 
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acreage  of  castor  beans  that  petitioner  then  had  under  cultivation 
and  also  the  quantity  of  beans  which  had  been  purchased  to  apply 
on  the  contract  which  petitioner  was  obliged  to  take.  This  letter 
was  accepted  as  suspension  of  the  contract  pending  negotiations  for 
settlement  of  liability  of  the  Government  thereunder. 

4.  Negotiations  continued  between  the  Castor  Bean  Section  of  the 
Bureau  of  Aircraft  Production  and  the  petitioner  for  some  time  in 
respect  to  the  furnishing  of  some  data  upon  which  the  contract  might 
be  cancelled  and  adjusted.  Finally,  through  counsel,  the  matter  came 
up  for  hearing  before  the  Claims  Board,  Air  Service.  At  that  time 
and  before  that  Board  the  petitioner  declined,  or  was  then  unable,  to 
furnish  a  statement  of  the  liabilities  that  had  been  incurred  or  the 
damages  that  had  been  suffered  by  petitioner  under  the  contract  of 
September  17,  1918.  Moreover,  in  these  circumstances,  counsel  for 
the  petitioner  made  a  flat  proposition  to  adjust  and  settle  the  contract 
for  the  sum  of  $65,827.60,  without  furnishing  evidence  that  this  much, 
or  any  damage  had  been  suffered  by  petitioner,  upon  the  theory  that 
by  payment  of  such  sum  the  Gk)vemment  would  be  paying  less  than 
it  could  be  compelled  to  pay  under  the  terms  of  the  contract  itself. 
This  attitude  of  petitioner  is  attributable  to  two  reasons  as  disclosed 
by  the  evidence:  (a)  That  the  petitioner  was  proceeding  upon  the 
mistaken  assumption  that  whatever  expenditures  had  been  made  by 
one  Angeles  Caligaris  under  some  contract  or  arrangement  that  he 
had  with  the  Commercial  Bank  of  Spanish  America  were  proper 
charges  as  damages  under  the  contract  which  petitioner  had  with  the 
United  States,  and  (&)  partly  due  to  the  confusion  arising  from  this 
erroneous  assumption,  and  partly  from  a  disinclination  to  make  a 
bona  fide  statement  of  the  actual  damages  suffered  by  the  petitioner 
under  the  contract  of  September  17,  1918.  The  Claims  Board,  Air 
Service,  thereupon  found: 

"  1.  That  there  is  no  liability  for  damages  on  the  part  of  the 
CJovemment  to  the  Commercial  Bank  of  Spanish  America,  or  to 
Angeles  Caligaris,  for  the  breach  of  the  contract  in  question  in 
excess  of  the  amount  of  $65,827.60,  and,  therefore,  payment  of  this 
amount  to  claimant  as  basis  of  release  of  the  Government  from 
all  liability  under  this  contract  would  not  be  to  the  best  interests 
of  the  (iovernment. 

"2.  That  the  Board  can  recognize  no  basis  for  compensation  on 
the  part  of  the  Government  to  the  Commercial  Bank  of  Spanish 
America  for  the  cancellation  of  the  contract  in  question  other  than 
such  expenditures  or  obligations  as  the  bank  has  made  or  incurred* 
in  carrying  out  the  terms  of  this  contract.  No  finding  can  be  made 
on  these  items  due  to  the  fact  that  claimant  has  offered  no  definite 
proof  thereof  and  has  declined  to  sumbit  further  evidence.  Such 
expenditures  and  obligations  as  are  referred  to  in  the  claim  are  not 
sufficiently  connected  with  the  contract  and  moreover  were  for  the 
most  part  made  or  incurred  before  this  contract  was  entered  into. 
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"3.  That  there  is  no  liability  on  the  part  of  the  Government  to 
Angeles  Caligaris,  there  being  no  privity  of  contract  shown  to  exist 
between  the  Government  and  said  Angeles  Caligaris. 

"  4.  The  Board,  therefore,  finds  that  the  claim  of  the  Commercial 
Bank  of  Spanish  America  should  be  disallowed." 

5.  The  petitioner  took  an  appeal  from  the  action  of  the  Claims 
Board,  Air  Service,  to  this  Board.  Petitioner's  counsel,  in  a  hearing 
of  the  matter  before  this  Board,  took  the  same  view  that  he  had 
taken  before  the  Air  Service  Claims  Board,  namely :  that  there  was 
no  obligation  resting  upon  his  client  to  submit  proof  of  the  damage 
suffered  by  virtue  of  the  cancellation  of  the  contract  of  September 
17,  1918,  but  that  his  blanket  proposition  to  settle  and  cancel  the 
contract  for  $65,827.60  should  be  accepted  because  to  do  so  would 
be  in  the  best  interests  of  the  Government  on  the  ground  that  under 
the  terms  of  the  contract  itself,  in  the  absence  of  settlement  by 
mutual  agreement,  more  than  this  could  be  recovered.    (Tr.,  page  57.) 

6.  There  was  no  proof  submitted  to  this  Board  showing  the 
amount  of  damages  suffered  by  the  petitioner  as  a  result  of  the 
cancellation  of  the  contract  of  September  17,  1918;  nor  was  there 
any  proof  of  such  damages  submitted  with  such  particularity  and 
certainty  to  the  Claims  Board,  Air  Service,  as  to  justify  the  al- 
lowance of  damages  in  a  settlement  and  termination  of  the  contract 
of  September  17, 1918. 

DECISION. 

1.  This  Board  is  of  the  opinion  that  the  findings  of  the  Air  Service 
Claims  Board  were  correct  under  the  case  as  there  presented  by 
the  petitioner.  The  Claims  Board,  Air  Service,  properly  declined  to 
recognize  any  basis  for  compensation  on  the  part  of  the  Govern- 
ment of  the  United  States  to  the  petitioner  for  the  cancellation  of  the 
contract  in  question,  other  than  such  as  might  be  shown  to  be  based 
upon  expenditures  or  obligations  made  or  incurred  by  the  bank  in 
carrying  out  the  terms  of  the  contract.  Basis  for  recovery  on  the 
contract  itself  in  any  court,  where  same  was  breached  by  the  Govern- 
ment, would  be  merely  the  amount  of  damage  that  had  been  suffered 
by  virtue  of  such  breach  or  cancellation,  and  the  petitioner  would  be. 
required  to  furnish  proof  of  such  damages.  The  War  Department 
in  terminating  and  settling  the  agreement  by  compromise  could 
hardly  be  expected  to  settle  upon  more  favorable  terms  than  could  be 
secured  by  the  petitioner  in  going  into  a  Court  of  Claims. 

2.  Petitioner's  counsel,  in  appearing  before  the  Air  Service  Claims 
Board  and  in  appearing  before  this  Board,  was  proceeding  upon  the 
erroneous  assumption  that  the  United  States  would  be  justified  in 
settling  the  case  for  a  lump  sum  irrespective  of  what  damage  had 
been  suffered,  upon  the  theory  that  more  might  be  recovered  upon  the 
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contract  itself.  It  is  very  apparent  that  whether  more  might  be  re- 
covered upon  the  contract  itself  or  not  would  depend  upon  whether 
more  damages  had  been  suffered  than  the  lump  sum  asked  for  by 
petitioner ;  and  certainly  in  assuming  this  fact,  any  court  would  ask 
for  strict  proof  of  damages. 

3.  Because  of  this  erroneous  assumption  upon  the  part  of  petition- 
er's counsel  this  B6ard  feels  disinclined  to  enter  an  order  denying 
relief  in  the  case,  because  it  is  probable  that  if  the  petitioner  can 
furnish  evidence  of  actual  damage  suffered  by  petitioner  in  the  way 
of  expenditures  or  obligations  made  and  incurred  that  some  adjust- 
ment may  be  made  by  the  Air  Service  Claims  Board  agreeable  to 
petitioner  and  to  the  advantage  of  the  United  States.  It  is  not  con- 
sidered that  such  action  should  be  taken  by  tliis  Board  unless  peti- 
tioner has  failed,  after  bona  fide  effort  and  after  the  furnishing  in 
a  bona  fide  way  of  all  available  data  showing  losses  for  which  recov- 
ery is  asked,  to  reach  such  settlements  with  the  Bureau  Board.  It  is, 
therefore,  the  opinion  of  this  Board  that  this  case  should  be  re- 
submitted to  the  Air  Service  Claims  Board  in  order  that  petitioner, 
if  he  sees  fit,  may  present  to  that  Board  such  bona  fide  proof  of  ex- 
penditures and  obligations  made  by  petitioner  under  the  contract  of 
September  17, 1918,  as  may  properly  be  used  as  a  basis  by  Air  Serv- 
ice Claims  Board  in  adjustment  and  settlement  of  said  contract. 

DISPOSITION. 

Copy  of  the  decision  will  be  forwarded  to  the  Air  Service  Claims 
Board  for  its  information. 
Col.  Delafield  and  Maj.  Farr  concurring. 


April  8,  1920. 
Case  No.  1866. 

In  re  CLAIM  OF  AXEKIOAH  HATIONAL  BED  CBOSS. 

1.  IHFOBMAL  AQBEEHEKT. — Where  the  Surgeon  General  orally  agreed  with 
a  representative  of  claimant  that  if  claimant  wonld  install  a  laundry  at 
the  hospital  at  Camp  Doniphan,  Okla.,  that  the  Qovemment  wonld  reim- 
bnrse  claimant  for  the  expense  thereof,  and  snch  agpreement  was  after- 
wards approved  by  an  Assistant  Secretary  of  War,  there  is  an  agree- 
ment within  the  meaning  of  the  act  of  ICarch  8,  1919. 

S.  CLAIM  AND  DECISION.— Claim  for  |17,965  under  the  act  of  March  8,  1919, 
for  the  installation  of  a  lanndry.  Held,  an  agreement  within  the  mean- 
ing of  said  act. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

riNDING  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  imder  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  of  1919,  for  $17,965,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  January,  1918,  there  was  need  of  a  laundry  for  use  in  the 
Base  Hospital  at  Camp  Doniphan,  Fort  Sill,  Okla.  The  necessary 
appropriation  therefor  had  not  been  made  by  Congress.  The  matter 
haying  come  to  the  attention  of  the  American  National  Bed  Cross 
officials,  Mr.  Percy  H.  Clark,  then  director  of  the  Bureau  of  Camp 
Service,  called  upon  Surg.  Gen.  W.  C.  Gorgas  and,  in  behalf  of  the 
Bed  Cross,  offered  to  install  a  laundry  at  the  hospital  if  the  Govern- 
ment would  reimburse  the  lied  Cross  for  the  expense  thereof.  Surg. 
Gen.  Gorgas  agreed  to  the  proposition  and  authorized  the  construc- 
tion of  the  laundry.  Subsequently,  the  action  of  Surg.  Gen.  Gorgas 
was  approved  by  Hon.  Benedict  Crowell,  Assistant  Secretary  of 
War.  The  Bed  Cross  thereupon  constructed  the  laundry  and  the 
present  claim  is  for  the  expense  thereof,  which  has  been  paid  by 
the  claimant. 

3.  The  claim  was  presented  on  January  18,  1919,  to  the  Surgeon 
GeneraPs  Office,  and  subsequently  the  petition  above  referred  to  was 
filed  with  the  Board  of  Contract  Adjustment. 
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DECISION. 

1.  It  appears  that  an  informal  contract  has  been  duly  entered 
into  by  the  United  States,  within  the  meaning  of  the  act  of  March  2y 
1919. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase^ 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Williams  concurring. 


April  3,  1920. 
Case  No.  339. 

In  re  CLAIM  OF  YIQO  AXEBICAH  CLAT  CO. 

1.  NOKOOVERNKENT  AGENCIES — ^ALLOCATIONS. — The  War  Service  Com- 
mittee on  Hollow  Building  Tile  was  without  contracting  authority,  and 
where  the  Secretary  of  that  body,  without  express  instructions  to  do  so, 
wired  claimant  that  it  had  been  allocated  a  large  tile  contract  for  the 
OoTcmment,  and  claimant  manufactures  such  articles,  without  any  con- 
firmatory order,  formal  or  informal,  from  duly  authorized  Qovernment 
agents,  there  is  no  obligation  on  the  part  of  the  Qovernment  to  take 
and  pay  for  such  articles. 

9.  CLADC  AND  DECISION.— Claim  under  the  act  of  Harch  8,  1919,  for  |1,140 
for  tiles  manufactured  under  allocation  of  nongovernmental  agency. 
Held,  claimant  not  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FIKDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $1,140  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  November  1,  1918,  the  Construction  Division  of  the  Army, 
by  Capt.  A.  E.  Harding,  filed  with  the  Building  Materials  Section  of 
the  War  Industries  Board,  a  formal  request  for  the  allocation  of 
20,000  pieces  of  8  by  12  by  12  inch  hollow  tile,  two  sides  smooth,  for 
the  picric  acid  plant  of  the  Semet-Solvay  Co.,  No.  175-1,  War  De- 
partment Requisition  No.  149,  dated  October  28,  1918,  goods  to  be 
delivered  on  or  before  November  25,  1918. 

.3.  That  on  November  5, 1918,  the  War  Service  Committee  on  Hol- 
low Building  Tile  formally  advised  the  Building  Materials  Section 
of  the  War  Industries  Board  that  they  recommended  the  allocation 
of  the  entire  order  to  the  Vigo  American  Clay  Co.,  of  Terre  Haute, 
Ind. 

4.  The  claimant  here  further  alleges  that  upon  the  same  date, 
November  1,  1918,  the  chief  of  the  Construction  Division  of  the 
Army,  by  Capt.  A.  E.  Harding,  also  requested  the  allocation  in  like 
manner  of  120,000  pieces  of  the  same  kind  of  tile  for  the  same  con- 
struction project,  and  that  this  was  covered  by  Requisition  No.  161, 
dated  October  30,  1918,  and  on  November  6,  1918,  the  War  Service 
Committee  on  Hollow  Building  Tile  formally  advised  the  War 
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Industries  Board  in  the  same  manner  as  in  regard  to  Eequisition 
No.  149,  that  the  120,000  pieces  covered  by  Requisition  No.  161  were 
recommended  for  allocation  80,000  to  the  National  Fire-Poofing  Co., 
20p00  to  the  Vigo  American  CUy  Co.,  and  20,000  to  the  Barron 
Brick  Co. 

5.  On  November  6,  1918,  Mr.  E.  E.  Sturtevant,  Secretary  of  the 
War  Service  Committee  on  Hollow  Building  Tile,  telegraphed  the 
Vigo- American  Clay  Co.  as  follows : 

"  Allocated  you  forty  thousand  six-cell  eight-inch,  thirty-five  thou- 
sand load-bearing  six-inch,  both  sizes  smooth  two  sides.  Delivery 
Grand  Kapids  by  November  twenty-fifth. 

The  35,000  load  bearing  6-inch  referred  to  were  on  another  requisi- 
tion and  do  not  relate  to  this  claim. 

6.  Upon  receipt  of  the  telegram  from  the  Secretary  of  the  War 
Service  Committee  on  Hollow  Building  Tile,  claimant  immediately 
began  the  manufacture  of  the  40,000  6-cell  eights,  as  such  action  was 
necessary  in  order  to  make  deUvery  within  the  time  specified  in  the 
telegram. 

7.  Both  requisitions  Nos.  149  and  161  specified  that  delivery  should 
be  made  at  Grand  Kapids  by  November  25. 

8.  No  formal  order  was  ever  issued  on  any  of  the  40,000  pieces 
called  for  in  the  telegram  of  Mr.  Sturtevant.  However,  formal 
order  was  issued  under  requisition  No.  161  for  20,000  pieces,  and  as 
claimant  had  received  direct  informal  notification  from  the  Construc- 
tion Division  to  proceed  with  the  work  covered  thereby,  it  was  paid 
for  the  manufacture  of  the  20,000  pieces  covered  by  said  requisi- 
tion 161. 

9.  No  contract,  informal  notification,  or  other  notification,  how- 
ever, was  ever  received  by  the  claimant  from  the  Construction  Divi- 
sion or  any  officer  or  agent  of  the  Government  having  authority  to 
proceed  with  the  work  covered  by  requisition  No.  149,  and  this 
requisition  was  canceled  by  an  order  dated  November  4,  1918. 

10.  The  Construction  Division,  however,  failed  to  notify  the  Sec- 
retary of  the  War  Service  Committee  on  Hollow  Building  Tile  of 
this  cancellation. 

11.  The  Secretary  of  the  Hollow  Building  Tile  Association  had 
no  authority  from  the  Secretary  of  War  or  the  President  to  enter 
into  a  contract^  either  express  or  implied,  which  would  bind  the 
Government.     (Tr.,  p.  40.) 

"Mr.  Sturtevant.  *  *  *  Now  the — the  War  Service  Com- 
mittee, when — the  manufacturers  of  the  Building  Tile  Industrjr  ever 
(never)  considered  that  the  War  Service  Committee  had  unofficial  or 
official  authority.  It  was  a  business  organization,  made  up  of  manu- 
facturers to  help  out  in  the  emergency.  We  understood  that  clearly, 
And  from  a  legal  point  of  view,  I  think  in  my  affidavit  we  make  a 
statement  that  we  never — that  the  legal  part  of  it  as  a  matter  of 
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concern.    We  thought  they  were  trying  to  help  out.    I  do  not  think 
there  was  any  question  about  the  legal  aspect  of  it." 

12.  The  War  Service  Committee  on  Hollow  Building  Tile  was  not 
an  oi&cial  Government  agency  and  was  never  regarded  as  such. 
(Par.  7,  affidavit  of  E.  E.  Sturtevant,  dated  Oct.  7, 1919.) 

"(7)  We  never  considered  the  War  Service  Committee  as  an  offi- 
cial Governmental  agency.  The  War  Service  Committee  was  the 
Hollow  Building  Tile  Industry  mobilized  at  the  request  of  the 
Government  for  the  purpose  of  rendering  helpful  and  efficient  serv- 
ice in  the  war  emergency." 

And  Mr.  Sturtevant,  the  Secretary  of  the  War  Service  Committee  on 
Hollow  Building  Tile,  never  issued  any  orders.     (Tr.,  p.  21.) 

"Q.  Is  Mr.  Sturtevant  here  ? " 

"Mr.  Sturtevant.  Mr.  Sturtevant  never  did  issue  orders,  so  that 
clears  that  right  up." 

13.  The  War  Service  Committee  on  Hollow  Building  Tile  had  no 

power  to  contract.     (Tr.,  p.  47.) 

"Mr.  Humphrey.  The  War  Industries  Board  as  you  gentlemen 
know,  is  a — was  imder  authority  of  the  President  to  supervise  the 
production  and  distribution  and  supply  of  materials  used  in  the  con- 
duct of  the  war.  Before  the  outbreak  of  the  war  there  had  been  some 
departments  organized  by  the  Council  of  National  Defense,  which 
were  composite  committees  of  the  representatives  of  the  industries 
and  the  Government.  Early  in  1918,  after  Mr.  Burke  became  chair- 
man of  the  War  Industries  Board,  the  War  Service  committees  were 
formed  strictly  of  representatives  of  the  industrj\  They  had  no 
power." 

14.  The  War  Service  Committee  on  Hollow  Building  Tile  which 
functioned  imder  the  War  Industries  Board  had  no  power  to  issue 
any  instructions  or  to  enter  into  any  contract,  either  express  or  im- 
plied, which  would  be  binding  upon  the  Government.  All  that  they 
had  power  to  do  was  done  in  the  instant  case,  namely,  recominend 
that  allocations  be  made  to  certain  firms,  and  this  they  did  in  the 
following  words: 

Nov.  5,  1918. 

"  Building  Materials  Section,  War  Industries  Board, 

Washington^  D.  C. 

"Dear  Sirs  :  Allocation  recommended,  as  follows :  Quantity,  20,000 
8  bv  12  by  12 ;  firm,  Vigo-American  Clay  Co. ;  address,  Terre  Haute, 
Ind.    Please  act  within  24  hours. 
Yours  truly, 

War  Service  Committee  on  Hollow  Bldg.  Tile." 

15.  The  War  Industries  Board,  if  it  did  not  so  desire,  was  not  com- 
pelled to  follow  the  recommendations  of  the  War  Service  Committee 
on  Hollow  Building  Tile,  and  in  the  instant  case,  the  recommenda- 
tion for  20,000  pieces  of  8  by  12  by  12  inches  hollow  building  tile 
under  War  Department  requisition  No.  149  never  got  any  further 
than  the -War  Industries  Board, 
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16.  No  formal  award  or  contract  was  ever  issued  by  any  officer  or 
agent  of  the  Secretary  of  War  to  claimant  for  the  manufacture  of 
the  20,000  pieces  of  hollow  tile  under  requisition  No.  149,  and  claim- 
ant never  received  any  notice,  either  oral  or  written,  from  any  officer 
or  agent  of  the  Government  that  an  award  or  contract  would  be  made 
with  it  for  the  manufacture  of  this  tile.  It  proceeded  entirely  upon 
the  advance  information  given  it  by  its  own  representative,  the  Sec- 
retary of  the  War  Service  Committee  on  Hollow  Building  Tile. 

DECISIOX. 

1.  From  the  foregoing  statement  of  facts,  it  is  clear  to  be  seen 
that  the  claimant  never  entered  into  a  contract  with  any  officer  or 
agent  acting  under  the  authority  of  the  Secretary  of  War  for  the 
manufacture  of  the  20,000  pieces  of  hollow  building  tile  covered  by 
requisition  No.  149,  which  was  afterwards  canceled. 

2.  It  is  one  of  the  unfortunate  conditions  arising  out  of  the  rush 
occurring  at  that  time,  but  in  order  for  this  Board  to  make  an 
award  in  favor  of  claimant,  claimant  must  show  that  there  was 
a  contract,  either  express  or  implied,  between  it  and  some  officer  or 
agent  acting  under  the  authority  of  the  Secretary  of  War.  (The 
Piqua  Hosiery  Company,  Vol.  I,  Decisions  of  the  Board  of  Contract 
Adjustment,  p.  113,  Case  57-B.) 

3.  The  recommendation  that  the  order  under  War  Department  re- 
quisition No.  149  should  be  allocated  to  claimant  was  in  no  sense  a 
contract,  either  express  or  implied,  between  claimant  and  the  United 
States  Government. 

4.  The  only  thing  that  claimant  had  to  act  on  in  the  instant  case 
was  the  telegram  from  the  Secretary  of  the  War  Service  Committee 
on  Hollow  Building  Tile,  an  organization  admittedly  without  au- 
thority of  the  Secretary  of  War  or  the  President  to  contract,  and 
acting  simply  as  an  assistant  to  the  War  Industries  Board,  and,  as 
a  matter  of  fact,  as  the  representative  of  the  hollow  building  tile 
trade.  This  telegram  purported  to  notify  claimant  that  allocation 
had  been  made  to  it  if  the  building  tile  for  which  reimbursement  is 
claimed  in  this  case,  whereas,  as  a  matter  of  fact,  the  War  Ser\ace 
Committee  on  Hollow  Building  Tile  had  simply  recommended  the 
allocation  of  this  order  to  claimant. 

5.  The  facts  and  record  in  this  case  fail  to  disclose  that  any  con- 
tract was  ever  entered  into  between  claimant  and  any  officer  or  agent 
acting  under  the  authority  of  the  Secretary  of  War. 

6.  For  the  foregoing  reasons,  the  claim  herein  must  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Howe  concurring. 


April  3,  1920. 
Case  No.  2563. 

In  re  CLAIM.  OF  THE  LINCOLN  6AEA6E  CO. 

1.  INFOEKAL  AOEEEXENT. — ^Where  a  duly  authorized  ageut  of  the  Oov- 
emmeut  places  an  automobile  in  a  garage  and  supplies  are  furnished 
therefor  by  the  garage  there  is  an  implied  agnreement  that  the  Govern- 
ment will  pay  the  reasonable  value  of  the  storage  aiid  supplies  fur- 
nished. 

:2.  CLAIli  AND  DECISION. — Claim  for  $125.03,  for  storage  and  supplies  fur- 
nished for  an  automobile.  Held,  claimant  entitled  to  recover  under 
the  quantum  meruit  rule. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  or  about  the  27th  day  of  November,  1918,  the  United  States 
:acting  through  Mr.  A.  S.  Gregory,  Air  Service,  United  States  Army, 
an  agent  acting  under  the  authority,  direction  and  instructions  of 
the  Secretary  of  War  placed  a  motor  car  belonging  to  the  Air  Service 
in  storage  at  the  garage  of  the  claimant  herein.  This  car  remained 
in  the  garage  until  the  27th  day  of  May,  1919.  During  this  period 
various  supplies,  principally  of  oil  and  gasoline,  were  furnished  to 
Mr.  Gregory  for  the  operation  of  this  motor  car,  the  total  of  which 
supplies,  together  with  storage  at  the  rate  of  $15  per  month,  which  is 
found  to  be  a  reasonable  charge,  amounts  to  $155.31,  no  part  of  which 
has  been  paid  except  the  sum  of  $28.30.  There  is  a  balance,  therefore, 
due  the  claimant  for  which  it  is  entitled  to  reimbursement  in  the 
sum  of  $125.03. 

DECISION. 

1.  The  basis  of  this  reimbursement  is  that  of  a  fair  charge  for 
services  rendered  and  supplies  furnished  to  the  United  States,  or  in 
other  words  quantum  meruit.  The  claimant  is  entitled,  therefore,  to 
an  amount  which  was  fairly  chargeable  for  the  storage  of  this  car 
and  for  the  supplies  furnished  for  its  operation,  the  undisputed 
amount  of  which,  less  payments  already  made,  is  $125.03,  which 
amount  claimant  is  entitled  to  be  paid. 

DISl>08ITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  with  the  recommendation  that  a 
certificate  of  fair  value  may  be  issued. 

Col.  Delafield  and  Mr.  Henry  concurring. 
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April  3,  1920. 
Case  No.  2638. 

,    In  re  CLAIM  OF  LUZEENE  CHEMICAL  CO. 

1.  CLAIM  AND  DECISION.— Claim  for  $7,258.05  under  the  act  of  March  2, 1919. 
Held,  an  agreement  within  said  act  and  that  in  making  an  adjustment 
with  claimant,  all  products  covered  by  compulsory  order  Ho.  326-BC 
on  hand  at  the  time  said  order  was  consummated,  should  be  taken  into 
consideration,  following  the  cases  Antrim  Iron  Co.  et  al..  Ho.  93. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air  Serv- 
ice, on  a  claim  for  $7,258.05  on  an  informally  executed  contract  be- 
tween the  Government  and  claimant. 

2.  The  record  shows  that  the  claimant  was  a  producer  of  acetate 
of  lime  and  crude  wood  alcohol.  It  was  one  of  the  many  producers 
of  acetate  of  lime  and  crude  wood  alcohol  that  was  affected  by  com- 
pulsory order  No.  326  B/C.  It  further  appears  that  it  was  con- 
trolled by  the  Wyoming  Chemical  Co.,  a  refiner  of  wood  alcohol^ 
which  company  was  also  operating  under  the  provisions  of  com- 
pulsory order  No.  326  B/C. 

3.  The  claimant  company  shipped  its  crude  wood  alcohol  to  the 
Wyoming  Chemical  Co.  during  the  life  of  the  said  compulsory  order 
for  refining  into  the  various  grades  required  by  the  Government. 
At  the  termination  of  compulsory  order  No.  326  B/C  at  7  p.  m.  De- 
cember 14^  1918,  the  claimant  company,  as  per  the  records  of  the 
Chemical  Section,  War  Industries  Board,  had  on  hand  11,425  gallons 
of  Government  crude  wood  (methyl)  alcohol  in  terms  of  82®  tralles. 
This  gallonage  was  designated  by  the  Wood  Chemical  Section,  as 
per  the  record,  to  be  shipped  to  the  Wyoming  Chemical  Co.  at  the 
fixed  Government  price  of  50  cents  per  gallon.  The  record  is  not 
clear  as  to  whether  or  not  this  shipment  was  actually  made. 

4.  Under  date  of  July  31,  1919,  a  decision  was  rendered  by  the 
Board  of  Contract  Adjustment  wherein  the  Government  assumed 
liability  for  the  quantities  of  acetate  of  lime  remaining  on  hand  and 
in  the  possession  of  the  producers  and  accordingly  issued  its  certifi- 
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cate  C  in  favor  of  the  claimant  company,  with  respect  to  its  claim  for 
acetate  of  lime  only.  The  Claims  Board,  Air  Service,  it  appears, 
refused  to  make  a  settlement  with  the  clahnant  for  acetate  of  lime 
only,  but  deducted  in  its  settlement  the  increased  value  of  the  alcohol 
in  claimant  company's  possession,  over  and  above  that  fixed  under 
the  terms  of  thiB  compulsory  order  No.  326  B/C.  Upon  this  basis 
an  award  was  accordingly  tendered  the  claimant.  The  claimant  re- 
fused to  accept  a  settlement  on  this  basis  and  has  appealed  to  the 
Board  of  Contract  Adjustment  for  a  decision  in  the  matter. 

DECISION. 

1.  The  Board  of  Contract  Adjustment  rendered  a  decision  under 
date  of  March  27,  1920,  in  re  Antrim  Iron  Co.  et  als..  No.  150-C-93, 
et  als.,  affected  by  compulsory  order  No.  326  B/C,  and  which  fully 
covers  all  points  at  issue  between  the  Air  Service,  Claims  Board,  and 
the  claimant.  Special  attention  is  invited  to  paragraph  12  of  the 
decision,  under  date  of  March  27,  1920.  It  is  recommended,  there- 
fore, that  this  claim  be  returned  to  the  Air  Service  Claims  Board 
for  adjustment  with  the  claimant  in  accordance  with  the  decision  of 
the  Board  referred  to  above.  A  copy  of  the  decision,  under  date 
of  March  27,  1920,  is  attached  to  this  file. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Air  Service  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  3,  1920. 
Case  No.  2404. 

I7i  re  GLAIK  OF  KICHiaAN  XOTOE  SPECIALTIES  CO. 

1.  XEEOEE  IN  WEITTEN  A6EEEXENT. — Prior  oral  negotiations  and  under- 
takings are  merged  in  a  subsequent  written  agreement. 

X  INSPECTION—CHANGE  OF  SPECIFICATIONS.— Where  in  the  manufacture 
of  cartridge  clips,  a  Oovemment  inspector,  prior  to  the  drawing  of  a  for- 
mal contract,  rejected  clips  and  suggested  the  use  of  a  different  grade  of 
brass,  thereby  causing  loss  to  claimant,  such  action  can  not  be  con- 
strued as  a  change  in  specifications  under  the  subsequently  executed 
contract. 

8.  IMPLIED  AGREEMENT. — ^Under  the  above  circumstances  there  is  no  im- 
plied agreement  within  the  meaning  of  the  act  of  March  2,  1919,  such 
as  will  entitle  claimant  to  reimbursement  of  such  loss. 

4.  CLAIM  AND  DECISION.— Claim  for  $4^,036.76  which  claimant  asks  to  be 
considered  either  under  General  Order  103  or  the  act  of  March  S,  1919, 
whichever  is  more  favorable  to  the  petitioner.  Claim  is  for  the  cost  of 
certain  scrapped  brass  and  of  converting  copper  and  spelter  into  an 
equal  amount  of  brass  under  a  contract  for  the  manufacture  of  car- 
tridge clips.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  General  Order  103.  Statement  of  claim. 
Form  A,  has  been  filed  by  reason  of  a  written  contract  dated  Jan- 
uary 5,  1918,  between  claimant  and  an  officer  acting  under  the  au- 
thority of  the  Secretary  of  War.  The  claim  comes  to  this  Board 
on  appeal  from  the  Ordnance  Claims  Board.  Claimant  petitions 
the  Board  to  consider  the  claim  under  either  General  Order  103  or 
the  act  of  March  2,  1919,  whichever  is  more  favorable  to  the  peti- 
tioner. 

The  claim  is  for  $45,036.76,  alleged  to  be  the  cost  of  certain 
scrapped  brass,  the  cost  of  converting  copper  and  spelter  into  an 
equal  amount  of  brass,  freight,  and  cartage  on  same  and  overhead 
expense  from  October  21, 1917,  to  January  18, 1918. 

A  hearing  was  held  in  the  case  on  March  4, 1920. 

STATEMENT  OP  FACTS. 

1.  By  letter  dated  July  25, 1917,  signed  by  O.  B.  Mitcham,  colonel, 
Ordnance  Department,  claimant  was  informed  that  it  was  being 
given  an  award  for  22,500,000  cartridge  clips.    The  letter  contained 
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a  tentatiye  production  schedule  under  which  monthly  deliveries  were 
to  begin  the  following  September  and  to  continue  into  April,  1918, 
and  requested  immediate  preparation  for  the  production  of  the  car- 
tridge clips,  but  stated  that  contracts  to  cover  the  order  would  be 
prepared  later  for  acceptance  and  signature  of  the  claimant.  The 
letter  further  requested  advice  as  to  the  amount  of  copper  and  spelter 
which  would  be  required  for  the  manufacture  of  the  brass  neces- 
sary in  the  production  of  the  clips. 

2.  The  claimant  alleges  that  shortly  after  receipt  of  the  letter 
above  referred  to  it  began  production  of  cartridge  clips  by  using 
what  is  known  as  No.  2  Brass,  which  brass  was  manufactured  from 
copper  and  spelter  furnished  by  the  Government,  and  that  after  a 
considerable  quantity  of  said  clips  were  made  they  were  inspected 
by  one  Lieut.  Zaleski,  representing  the  Ordnance  Department,  who, 
after  inspection,  rejected  the  clips  and  advised  the  claimant  that 
the  No.  2  Brass  being  used  was  not  the  proper  quality  and  advised 
and  directed  the  use  of  what  is  known  as  No.  3  Brass,  a  harder 
quality;  that  claimant  thereupon  manufactured  a  quantity  of  clips 
from  the  No.  3  Brass  and  that  upon  inspection  by  Lieut.  Zaleski 
they  were  rejected  as  being  unsatisfactory  and  that  Lieut.  Zaleski 
advised  the  abandonment  of  the  use  of  the  No.  3  Brass  and  directed 
the  use  of  No.  4,  a  still  harder  quality  of  brass;  that  pursuant  to 
that  advice  and  direction  it  manufactured  a  quantity  of  clips  from 
the  No.  4  Brass,  and  they  failed  to  pass  the  inspection  of  Lieut, 
Zaleski ;  and  that  thereupon  the  claimant  made  changes  in  its  tools  , 
and  otherwise  preparatory  to  the  return  to  the  use  of  the  No.  2 
Brass,  which  had  been  used  at  the  outset,  and  that  samples  of  clips 
were  made  up  from  this  No.  2  Brass  and  taken  to  the  offices  of 
Maj.  Juergenson,  Lieut.  Hubble,  and  Lieut.  Updegrove,  officers  of 
the  Ordnance  Department  in  Washington,  and  that  those  officers  told 
claimant  to  proceed  with  the  taanuf acture  of  the  clips  from  the  No.  ^ 
2  Brass,  and  that  this  was  done  and  the  contract  performed  by 
delivery  of  the  specified  number  of  cartridge  clips. 

3.  On  January  5, 1918,  and  pursuant  to  the  letter  of  award  of  July 
25,  1917,  a  contract  (No.  1004)  was  entered  into  between  the  claim- 
ant and  the  United  States  of  America,  for  the  cartridge  clips  in 
question.  The  opening  paragraph  of  this  contract  refers  to  O.  B. 
Mitcham,  colonel,  Ordnance  Department,  United  States  Army  as 
contracting  officer.  The  contract  is  signed  on  behalf  of  the  Govern- 
ment as  follows :  "  U.  S.  of  America,  by  Chas.  Elliott  Warren,  Col.^ 
Ord.  N.  A.,  Contracting  Officer,  successor  to  Col.  O.  B.  Mitcham, 
Ord.  Dept.,  U.  S.  A." 

4.  The  evidence  shows  that  performance  upon  the  part  of  claim- 
ant of  this  contract  was  completed  on  October  7,  1918,  and  that  the 
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Government  has  paid  in  full  the  contract  price  of  the  cartridge  clips. 

5.  The  contract  (Schedule  I)  specifies  as  follows: 

"2.  Specifications  for  cartridge  clip  bodies. 

"Cartridge  clip  bodies  should  be  made  of  hard  drawn  brass:  0.02 
plus  or  minus  0.001  inch  thick.  In  coils  approximately  9  inches  in 
diameter,  having  approximately  a  4-inch  hole.  Must  be  of  such 
composition  and  temper  as  to  produce  the  article  manufactured 
satisfactorily.     *     *     *" 

"Article  III  (2).  The  contracting  officer  may,  with  the  approval 
of  the  Chief  or  Ordnance,  by  written  notice  to  the  contractor,  make 
changes  in  or  additions  to  the  drawings  and  specifications  forming 
part  of  this  contract,  and  if  such  changes  or  additions  involve  addi- 
tional work  for  the  contractor's  manufacturing  organization,  or 
additional  labor  or  material,  a  fair  addition  shall  be  made  to  the 
purchase  price ;  but  if  such  changes  or  additions  involve  less  of  such 
work,  or  labor  or  material,  a  fair  deduction  shall  be  made  therefrom, 
all  as  shall  be  determined  by  the  contracting  officer,  with  the  approval 
of  the  Chief  of  Ordnance." 

6.  As  to  inspection,  the  contract  provides  as  follows : 

"ARTiciiE  VI.  All  materials  and  component  parts  furnished  under 
this  contract,  all  workmanship  and  the  articles  shall  be  at  a^l  times 
before  delivery  subiect  to  inspection  by  the  proper  officers  or  agents 
of  the  Ordnance  Department,  or  persons  designated  by  the  Chief 
of  Ordnance  or  by  tne  contracting  officer,  and  the  contractor  shall 
furnish  reasonable  facilities  and  assistance  for  all  such  inspection. 
Whatever  materials  and  component  parts  are  used  in  making  the 
articles  and  all  articles  which  do  not  in  all  respects  fulfill  the  re- 
quirements of  this  contract,  shall  be  rejected,  and  the  decision  of  the 
Chief  of  Ordnance  as  to  tne  quantity  and  quality  thereof  shall  be 
final.  The  contractor  shall  replace  all  articles,  materials,  and  com- 
ponent parts  rejected  hereunder,  without  expense  to  the  United 
States,  and  within  a  reasonable  time  after  such  rejection." 

6.  The  claim  is  based  on  three  contentions:  First,  that  by  im- 
properly condemning  or  rejecting  cartridge  clips  originally  made 
from  No.  2  Brass  and  by  directing  the  use  of  a  harder  quality  of 
brass,  Lieut.  Zaleski,  the  Government  inspector,  interfered  with 
the  orderly  and  convenient  process  of  manufacture  of  the  clips  and 
thereby  caused  the  claimant  a  loss  in  scrapped  brass,  conversion  of 
copper  and  spelter  into  brass  to  take  the  place  of  that  scrapped, 
freight  and  cartage  on  same,  and  overhead  charges  from  October 
21,  1917,  to  January  21,  1918.  Second,  that  the  action  of  Lieut. 
Zaleski  amounted  to  a  change  in  the  specifications  which  would  en- 
title claimant  to  reimbursement  under  the  change  of  specifications 
clause  in  the  contract.  Third,  that  whether  or  not  this  is  true,  the 
claimant's  losses  above  set  out  are  properly  chargeable  to  the  writ- 
ten contract,  which  can  not  be  treated  as  completely  performed 
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until  this  amount  has  been  paid  by  the  Government,  and  that  conse- 
quently the  contract  should  not  be  considered  as  beyond  the  power 
of  the  Secretary  of  War  to  adjust  on  the  ground  that  it  has  been 
terminated  by  performance. 

DECISION. 

1.  Relief  can  not  be  granted  under  either  General  Order  103  or 
the  act  of  March  2,  1919. 

2.  Whether  under  K.  S.  3744,  the  contract  upon  which  the  claim- 
ant relies  is  a  properly  nnd  legally  executed  contract,  will  not  affect 
the  result,  because  according  to  well-established  rules  of  law  ad- 
mitted by  the  claimant  the  oral  negotiations  and  undertakings  prior 
to  January  5,  1918,  the  contract  date,  are  merged  into  and  become 
a  part  of  the  written  agreement.  As  nothing  can  be  found  in  the 
evidence  showing  that  the  Government  has  failed  to  do  anything 
which  it  specifically  or  inferentially  undertook  to  do  in  the  written 
instrument  and  as  the  contractor,  admittedly,  has  performed  its 
part  of  this  contract,  therefore,  if  claimant  relies  upon  the  contract, 
it  is  bound  by  its  terms  and  can  recover,  if  at  all,  only  on  some  other 
ground. 

3.  As  to  claimant's  further  contentions,  construing  the  inspection, 
specifications,  and  change  in  specifications  clauses  of  the  contract  in 
the  most  favorable  possible  manner  to  the  claimant,  the  evidence  does 
not  support  the  claimant's  contention  that  the  inspector's  actions  con- 
stituted a  change  in  specifications,  especially  as  these  actions  preceded 
the  coming  into  existence  of  the  change  of  specifications  clause  in  the 
formal  contract  as  later  signed. 

4.  The  only  other  possible  ground  for  allowing  recovery  would  be 
under  the  act  of  March  2, 1919,  upon  the  ground  that  the  Government 
expressly  or  impliedly  agreed  to  bear  the  costs  of  the  changes.  There 
is,  however,  no  evidence  that  this  charge  was  covered  by  any  parol 
agreement  or  by  allowance  as  such  under  the  subsequent  formal  con- 
tract and  it  is  a  fair  conclusion  from  the  evidence  that  it  was  charged 
into  the  fixed  price  of  the  finished  article  as  stated  in  the  contract  and 
which  claimant  has  received,  so  that  no  basis  for  an  agreement  under 
the  act  of  March  2,  1919,  appears. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claim. 
Col.  Delafield  and  Mr.  Hope  concurring. 


April  6, 1920. 
Case  No.  493. 

In  re  CLAIK  OF  THE  EBIE  CITY  lEON  WOBKS. 

1.  PTTECHASE  OBBEBS,  SUSPENSION  OF— DAMAGES.— Where  a  pnrcliase  or- 
der for  boilers  is  suspended  after  the  boilers  have  been  mannfaotnred 
and  tendered  to  the  Government  and,  in  compliance  with  suggestions 
contained  in  the  letter  of  suspension,  claimant  changes  the  boilers  so 
as  to  conform  to  the  requirements  of  its  commercial  trade,  it  is  en- 
titled to  recover  the  original  contract  price  less  the  market  value  of 
the  boilers  in  their  changed  condition,  together  with  the  cost  of  such 
alterations  as  were  necessary  to  make  them  marketable  less  the  sal- 
vage value  of  any  parts  on  hand  removed  from  the  boilers  as  originally 
constructed;  and  under  the  circumstances  of  this  case,  since  the  adjust- 
ment was  postponed  at  the  request  of  the  Government,  values  should  be- 
determined  as  of  the  date  of  adjustment. 

8.  CLAIU  AND  DECISION. — Claim  for  $4,837.35  under  General  Order  103  for 
loss  on  boilers.  The  case  was  decided  in  October,  1919.  The  printed 
decision  is  on  page  28,  Volume  n,  Eeports  of  Board  of  Contract  Adjust- 
ment. The  case  was  reopened  on  account  of  the  discovery  of  new  evi- 
dence.   Held,  claimant  entitled  to  recover. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim^  under  General  Order  103,  for  $4,837.35,  arising^ 
from  the  suspension  by  the  Government  of  an  order  for  19  stationary 
boilers,  of  which  10  boilers  had  been  delivered  to  the  Government. 

A  decision  was  made  on  the  claim,  and  copies  thereof  with  Certi- 
ficate C  were  transmitted  to  the  Claims  Board,  Construction  Divi- 
sion, for  award  under  subsection  (c),  section  5,  of  Supply  Circular 
No.  17,  revised.  A  copy  of  the  decision  was  also  forwarded  to  claim- 
ant. Thereafter  the  Claims  Board  of  the  Construction  Division 
called  the  attention  of  this  Board  to  the  fact  that  certain  documents, 
consisting  of  a  telegram  and  letter,  both  dated  January  25,  1919^ 
directing  suspension  of  work,  and  claimant's  letter  dated  January 
31,  1919,  were  omitted  from  the  files.  The  Claims  Board,  Construc- 
tion Division,  presumed  that  this  Board  did  not  have  a  copy  of 
the  notice  of  suspension  of  order  No.  11431-B,  when  the  case  was 
decided. 

This  Board  did  not  have  the  three  documents  dated  January  25 
and  31  before  it  at  the  time  of  the  decision,  but  the  Board  did  have 
before  it  a  copy  of  a  later  notice  of  suspension  of  order  No.  11431-B, 
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dated  Febniaiy  12,  1919,  but  not  a  copy  of  the  notice  consisting  of 
the  telegram  and  letter  dated  January  25, 1919. 

It  is  deemed  desirable  to  rewrite  the  decision  herein,  so  as  to  in- 
corporate the  copies  of  said  documents  not  submitted  to  this  Board 
in  time  to  be  considered  before  the  former  decision. 

There  has  been  no  hearing  on  this  claim. 

The  Board  finds  and  decides  as  fdlloAvs : 

FINDINGS  OF  FACTT. 

1.  The  claimant,  the  Erie  City  Iron  Works,  claims  $4,837.35,  com- 
posed of  two  items,  as  follows : 

(a)  Decrease  in  tlie  market  value  of  9  stationary  boilers,  ordered 

but  not  take  by  the  Government $2, 467. 40 

(b)  Value  of  special  parts  shown  by  claimant's  claim  sheet  of  March 

7,  1919 2, 369. 95 

Total 4,837.35 

2.  On  September  7,  1918,  Capt.  Benton  B.  Hale,  of  the  Quarter- 
master Corps,  United  States  Army,  connected  with  the  Steam  Heat- 
ing Unit  of  the  Construction  Division,  learned  by  telephone  from  the 
Baltimore  office  of  the  claimant  that  it  had  sufficient  material  in 
stock  to  make  15  150  horsepower  150  pounds  pressure  boilers  and 
4  150  horsepower  125  pounds  pressure  boilers.  These  19  boilers 
were  immediately  ordered  by  Capt.  Hale  for  the  Government,  by 
order  No.  11431 ;  and  about  September  10, 1918,  Mr.  T.  A.  Wilkinson, 
representative  of  the  claimant,  was  given  instructions  by  Capt.  Hale 
for  the  setting  of  boilers,  which  were  confirmed  by  order  on  Sep- 
tember 17,  1918. 

3.  By  letter  dated  September  20,  1918,  claimant  stated  that  the 
order  No.  11431  was  not  subject  to  cancellation  after  having  been 
accepted  by  the  home  office,  owing  to  the  unusual  conditions  then 
existing  in  the  steel  market. 

4.  On  September  21, 1918,  order  No.  11431  was  canceled  because  it 
did  not  contain  the  regular  cancellation  clause.  This  cancellation  was 
effected  by  cancellation  order  No.  11431~A, 

5.  By  letter  dated  September  27,  1918,  claimant,  in  acknowledging 
receipt  of  the  revised  order  No.  11431"B,  containing  the  reservation 
of  the  right  to  cancel  the  order,  stated : 

"We  *  *  *  herewith  revise  our  acknowledgment  of  Septem- 
ber 20th  to  conform  with  your  present  demands  in  this  respect,  but 
sincerely  trust  that  it  v.ill  noi  be  necessary  for  cancellation  to  be 
effected." 

1 

The  claimant,  however,  returned  the  order  unsigned. 

6.  About  September  26,  1918,  Mr.  Wilkinson  called  at  the  office  of 
the  Steam  Heating  Unit  of  the  Construction  Division  in  reference  to 
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the  cancellation,  and  was  informed  that  a  revised  order  was  going 
through  to  cover  these  boilers.    This  revised  order  was  No.  11431~B, 
dated  September  21,  1918,  and  contained  the  following  cancellation 
.  clause : 

"  This  order  is  given  with  the  underetanding  that  it  can  be  canceled 
at  any  time  the  Government  finds  it  is  unable  to  use  the  materials, 
without  expense  to  the  Government." 

7.  When  Mr,  Wilkinson  inquired  as  to  the  meaning  of  the  cancella- 
tion clause  he  was  informed  that  the  unit  expected  to  use  all  of  the 
boilers  on  this  order  and  many  more,  owing  to  the  heavy  demand  at 
that  time. 

8.  The  claimant  had  another  order  for  50  150-horsepower  100 
pounds  pressure  boilers  from  the  Steam  Heating  Unit  of  the  Con- 
struction Division,  which  an  expeditor  was  sent  by  the  Production 
Section  to  the  factory  of  claimant  to  expedite.  Through  some  error 
he  expedited  and  rushed  to  completion  the  high-pressure  boilers  in- 
stead of  100  pounds  pressure  boilers,  thus  hastening  completion  of 
boilers  on  order  No.  11431-B. 

9.  On  October  11,  1918,  claimant  had  all  the  boilers  on  the  order 
completed,  and  by  letter  of  that  date  asked  for  shipping  instructions, 
but  did  not  secure  them,  though  later  it  shipped  10  boilers  upon 
order. 

10.  In  November,  1918,  about  the  time  the  armistice  was  signed, 
claimant  inquired  of  the  office  of  the  Steam  Heating  Unit  what  it 
was  to  do  with  the  boilers  on  order  No.  11431-B,  and  it  was  instructed 
not  to  sell  or  dispose  of  any  of  them,  as  the  unit  expected  to  use  the 
entire  quantity. 

11.  A  telegram  dated  January  25, 1919,  was  sent  to  claimant,  signed 
''  Marshall — Production — Nash,"  as  follows : 

'"  Suspend  immediatel^y  all  work  and  make  no  further  shipments  on 
blanket  order  May^  eighteenth  boilers  and  order  number  one  one  four 
three  one  dash  B  September  twenty-first  boilers  for  blanket  order. 
This  action  necessary  in  public  interest.  Wire  acknowledgment  to 
Construction  Division,  Production  Department.    Letter  follows." 

12.  On  the  same  day,  January  25, 1919,  a  letter  was  sent  claimant  by 
E.  C.  Marshall,  jr.,  brigadier  general.  United  States  Army,  Chief  of 

.  Construction  Division,  by  C.  S.  Hayes,  captain.  Quartermaster  Corps, 
which  stated  as  follows : 

"  Subject :  Suspension  of  work  and  shipments  on  order  No. 
11431-B,  Sept.  21  blanket  order— blanket  order  May  18. 

"  1.  This  office  wired  you  to-day  requesting  that  you  suspend  all 
work  and  shipments  on  order  No.  ll4ol-B  for  blanket  order  and 
now  awaits  your  iickii()^vle(]<.i:ment  of  receipt  of  this  request. 

"2.  This  action  is  taken  in  the  public  interest,  inasmuch  as  the 
suspension  of  hostiUlics  has  resulted  in  the  abandonment  of  the  work 
for  which  this  ni:iLciiiil  was  originally  ordered. 
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"3.  This  office  is  aware  of  the  fact  that  compliance  with  this 
request  may  result  in  more  or  less  inconvenience  to  you.  This  is 
regretted,  but  in  view  of  the  circumstances  confidence  is  felt  that  the 
situation  will  be  accepted  in  good  spirit. 

"4.  Assuming  that  the  material  held  in  suspension  by  you^  in 
accordance  with  these  telegraphic  instructions,  can  be  turned  into 
other  channels,  you  are  privileged  to  dispose  of  it,  in  which  event  it 
follows  that  there  will  be  no  claim  against  the  Government  on 
account  of  any  loss  arising  out  of  the  suspension.  In  this  case  you 
are  requested  to  execute  in  duplicate  the  attached  form  and  return 
both  original  and  duplicate  to  this  office  as  promptly  as  circum- 
stances will  permit.  Attention  is  called  to  the  fact  that  on  the 
reverse  side  of  this  form  space  is  provided  for  the  listing  of  all  items 
and  quantities  of  each  which  remain  unshipped    *     *     *." 

The  letter  further  stated  that  if  claimant  could  not  consistently 
agree  to  accept  cancellation  without  recourse,  owing  to  the  fact  that 
this  would  involve  a  material  loss  which  could  not  be  avoided,  claim- 
ant was  requested  to  prepare  promptly  a  report,  under  oath,  in 
triplicate,  showing  in  detail  the  information  received  in  the  letter. 

The  letter  further  continued  as  follows : 

"  7.  In  the  event  that  an  agreement  is  reached  on  a  just  and  rea- 
sonable compensation  to  be  paid  to  you  by  reason  of  the  suspension 
and  termination  of  the  above-mentioned  requisition  or  order,  such 
agreement  shall  be  embodied  in  a  supplemental  contract  which  shall 
set  forth  the  agreed  compensation  and  shall  provide  in  specific  terms 
that  it  constitutes  full  and  final  settlement  of  all  questions  and  claims 
growing  out  of  the  original  requisition  or  order.  Such  supple- 
mental contract  shall  also  provide  that  all  raw  materials,  partly 
finished  products,  and  finished  products  on  hand  shall  become  the 
property  of  the  United  States,  unless  and  to  the  extent  that  the 
parties  agree  that  such  material  and  products  shall  remain  your 
property,  in  which  event  the  Government  shall  be  credited  with  the 
agreed  value  of  the  same. 

"  8.  It  should  be  stated  in  filing  any  claim  the  amount  with  which 
you  are  willing  to  credit  the  Government  in  the  event  that  the  Gov- 
ernment allows  the  raw  materials,  partly  finished  products,  and 
finished  products  on  hand  to  remain  your  property    *     *     *." 

13.  In  reply  to  said  letter,  the  claimant,  on  January  31, 1919,  wrote 
a  letter  to  the  Construction  Division,  as  follows : 

"  We  beg  to  acknowledge  receipt  of  your  letter  of  the  25th  instant 
to  our  Baltimore,  Maryland,  district  sales  agent,  Mr.  T.  A.  Wilkin- 
son, together  with  instructions  sheet,  in  which  you  request  us  to  sus- 
pend work  in  shipment  on  your  order  No.  1143 1-B.  with  the  excep- 
tion of  the  boilers  already  shipped  on  that  order  ana  exclusive  of  the 
two  ordered  out  under  dfate  of  January  21st,  to  be  shipped  for  the 
I"^.  S.  construction  quartermaster,  %  Park  Grimes  Co.,  %  Fort  Ogle- 
thorpe, Ga.,  and  which  went  forward  under  date  of  29th  instant;  and 
in  line  with  your  instructions  we  are  making  up  our  schedule  cover- 
ing the  net  cost  to  you  should  the  balance  of  this  order  be  eventually 
canceled. 
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"  We  will  endeavor  to  get  this  information  to  you  within  the  next 
few  days,  but  you  can  appreciate  that  there  will  be  a  little  delay  in 
this  respect^  in  view  of  the  fact  that  we  have  to  confer  by  letter  and 
telegram  with  the  different  parties  from  whom  we  have  been  expect- 
ing shipment  of  a  portion  of  fittings  for  these  boilers. 

"We  trust,  however,  that  eventually  it  will  not  be  necessary  for 
you  to  cancel  the  balance  of  this  order,  but  will,  of  course,  be  gov- 
erned by  your  later  advices  in  this  respect." 

14.  After  writing  this  letter  of  January  31,  1919,  claimant  ascer- 
tained that  it  was  mistaken  in  stating  that  two  of  the  nine  boilers 
ordered  constructed  under  No.  11431-B  had  been  previously  shipped 
January  29, 1919,  to  the  United  States  constructing  quartermaster  at 
Fort  Oglethorpe,  Ga.,  pursuant  to  instructions  under  date  of  Janu- 
ary 21,  1919.  The  fact  was  that  the  two  boilers  referred  to  were 
shipped  under  Government  order  41232CK-MT-General,  which  cov- 
ered an  entirely  different  lot  of  boilers  from  that  referred  to  in  this 
claim,  and  on  which  shipping  instructions  were  received  at  the  time 
the  suspension  order  of  January  25  was  received,  so  that  claimant 
had  intact,  on  and  after  January  31, 1919,  the  nine  boilers  covered  in 
this  claim. 

15.  By  supplemental  order  No.  11431-B-A,  dated  February  12, 
1919,  addressed  to  claimant,  it  was  stated  as  follows : 

"  You  are  hereby  authorized  to  suspend  work  and  shipments  on 
order  No.  11431-B,  date  Sept.  21, 1918. 

1")  loO  H.  P.  150-11).  AS.MK  code  liorizoutni  return  tubuljir  boil- 
ers, complete  with  steam  trimmings,  castings,  suspension  sliakinp; 
grate,  etc $3100.00  each 

4  150  H.  P.  125-lb.  ditto 2934.00  each 

"The  unshipped  portion  of  this  order  is  suspended  without  ex- 
pense to  the  Government  according  to  following  clause  on  our  original 
order : 

" '  This  order  is  given  with  the  understanding  that  it  can  be  can- 
celled at  any  time  the  Government  finds  it  is  unable  to  use  the  mate- 
rial and  without  expense  to  the  Gov.' 

"Manufacturer  agrees  to  retain  all  of  the  materials  involved  in 
the  suspended  portion  of  purchase  order  referred  to  above,  full  credit 
for  which  is  included  in  the  settlement  clause  quoted  above. 

"  Total  amount  due,  0.00." 

16.  Claimant,  however,  did  not  accept  the  terms  and  conditions 
of  this  supplemental  order  of  February  12,  1919 ;  claimant  had  ac- 
cepted and  proceeded  under  the  provisions  of  the  letter  of  January 
the  31, 1919,  permitting  suspension  on  the  terms  of  said  letter. 

17.  The  unshipped  portion  referred  to  was  the  nine  boilers  men- 
tioned in  the  claim,  for  which  the  claimant  claims  depreciation  in 
market  value  and  value  of  special  parts,  as  shown  in  its  claim  sheet 
of  March  7, 1919. 
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18.  Paragraph  4  of  Supply  Circular  No.  11,  reads  as  follows : 

"After  a  notice  of  cancellation  is  given,  the  contracting  officer  of 
the  Government  has  no  power  to  enter  into  a  supplemental  agreement 
with  the  contractor." 

19.  In  its  claim  sheet  of  March  7, 1919,  its  claim  for  special  parts 
is  based  on  loss  on  account  of  suspension  of  Government  order  No. 
11431-B,  dated  September  21,  1918,  which  is  stated  to  be  the  differ- 
ence between  the  value  of  the  unused  matei*ial  and  the  salvage. 

20.  By  letter  dated  June  2,  1919,  the  Board  of  Contract  Review, 
Construction  Division,  notified  claimant  that  its  claim  was  disal- 
lowed and  stated  that  claimant  could  submit  its  claim  to  this  Board. 

21.  The  boilers  ordered  were  not  of  the  standard  marketable  char- 
acter and  were  not  commercial  articles  and  could  not  be  sold  except 
by  happening  to  find  a  purchaser  who  might  want  that  kind  of  a 
boiler. 

22.  After  receiving  the  letter  of  January  25,  1919,  above  referred 
to,  claimant  altered  the  nine  boilers  on  hand  so  as  to  make  them 
of  marketable  size  by  removing  certain  parts  and  substituting  parts 
of  different  size. 

23.  For  the  parts  thus  removed  the  claimant  claims  from  the  Gov- 
ernment the  reasonable  value,  less  the  salvage  as  scrap,  amounting 
to  $2,369.95. 

24.  The  price  of  steel  has  declined  so  that  the  value  of  the  boiler? 
has  decreased  10  per  cent  on  the  contract  price,  for  which  loss  the 
claimant  asks  to  be  allowed  in  addition,  $2,486.60. 

DECISION. 

1.  An  agreement  was  made  between  the  Government  and  claimant, 
about  September  21,  1918,  whereby  the  claimant  was  entitled  to 
the  contract  price  of  the  19  boilers  on  their  delivery,  and  the  boilers 
had  been  completely  constructed  and  tendered  by  claimant  prior 
to  the  armistice,  and,  on  October  11,  1918.  Claimant  was  then  en- 
titled to  full  contract  price  of  the  boilers. 

2.  The  order  of  February  12,  1919,  No.  11431-B-A,  did  not  order 
the  cancellation  of  the  order  No.  11431-B,  but  merely  authorized 
the  claimant  to  suspend  work  and  shipments  on  the  order  No. 
11431-B. 

3.  So  much  of  the  order  of  suspension  as  states  "the  manufac- 
turer agrees  to  retain  all  of  the  materials  involved  in  the  suspended 
portion  of  purchase  order  referred  to  above,  full  credit  for  which  is 
included  in  the  settlement  clause  quoted  above,"  was  not  accepted  by 
claimant.  It  was  inconsistent  with  the  letter  of  suspension  dated 
January  25, 1919,  which  claimant  had  already  accepted. 
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4.  If,  however,  the  order  of  February  12,  1919,  No.  11431-B-A, 
could  be  construed  to  be  an  order  of  absolute  cancellation,  the  Gov- 
ernment could  not  lawfully  or  equitably  cancel  the  contract  long 
after  the  claimant  had  fully  completed  all  of  the  work  required  by 
the  contract ;  had  notified  the  Government  of  that  fact ;  had  requested 
instructions  for  shipping;  had  actually  under  instructions  shipped 
ten  of  the  nineteen  boilers ;  and  had  been  told  to  hold  the  nine  boilers 
remaining,  for  further  directions. 

5.  On  the  failure  of  the  Government  to  accept  delivery  of  the  nine 
boilers  in  question  claimant,  though  entitled  to  recover  the  full  con- 
tract price  of  these  boilers,  nevertheless  accepted  the  suspension 
requested  by  the  letter  of  January  25,  1919,  and  the  settlement  pro- 
posed by  said  letter. 

6.  Claimant's  changing  the  boilers  to  make  them  marketable  was 
a  performance  on  its  part  of  the  said  suspension  agreement  proposed 
to  and  accepted  by  claimant. 

7.  Claimant  is  entitled  to  be  paid  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  boilers  after  being  changed 
to  make  them  marketable,  together  with  the  cost  of  alterations  to 
make  them  marketable,  less  salvage. 

8.  The  general  rule  requires  damages  to  be  assessed  as  of  the  time 
of  the  breach  of  contract.  But  if  adjustment  is  postponed  at  the 
request  of  the  party  in  default  and  there  has  been  in  the  meantime 
a  fall  in  the  value  of  the  salvage,  claimant  should  be  allowed  the 
decrease  in  the  value  of  the  salvage  as  of  the  time  of  adjustment. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claimis 
Board,  Office  of  the  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  C,  section  6,  Supply  Circular  No.  17,  Pur- 
chase, Storage,  and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 


April  6, 1920* 
Case  No.  2168. 

In  re  QLAXK  OV  THE  BELKOHT  IBOH  W0BX8. 

1.  SUSPENSION  OP  CONTRACT— INTEREST  ON  RAW  ]£AT£BIALS.^Wli6re 

the  ooatraotor  has  partially  completed  the  articles  which  it  had  agreed 
to  produce  and  it  is  impossible  toxi  tlie  Board  to  determine  upon  tho 
record  before  it  whether  or  not  the  contract  was  a  profitable. one  and 
there  is  no  eyidence  that  it  was  an  improvident  contract,  the  Board  will 
presume  that  the  contract  was  a  profitable  one  and  will  allow  the  con- 
tractor a  carrying  charge  of  6  per  cent  .per  annum  upon  the  raw  mate* 
rials  necessary  for  the  completion  of  the  contract  and  on  hand  at  the 
time  of  its  suspension,  from  such  time  until  payment  for  material  is 
made,  provided  such  charge  was  not  taken  into  consideration  in  a  pre- 
vious settlement  agreement. 

2.  CLAIM  AND  DECISION. — Claim  for  |434,28  under  General  Order  103,  for 

carrsring  charge  on  raw  materials  for  the  manufacture  of  structural 
steel.    Held,  claimant  entitled  to  such  carrying  charge. 

Mr.  Smith  writin<r  the  opinion  of  the  Board. 

This  Board  has  found  the  following  to  be  the  facts: 

1.  This  claim  comes  before  this  Board  on  an  appeal,  in  accx>rdance 
with  General  Order  103,  War  Department.  1918,  from  the  Air  Service 
Claims  Board  on  an  item  of  $434.28,  being  compensation  at  6  per  cent 
for  capital  invested  in  raw  materials,  disallowed  by  this  Board  in 
connection  with  two  formal  contracts  which  were  suspended  before 
completion. 

2.  The  claimant  entered  into  two  contracts,  Iniown  as  No.  4371, 
dated  July  29,  1918,  and  No.  4406,  dated  August  19,  1918,  call- 
ing for  the  procurement  of  materials  for  hangars  in  connection 
with  the  Air  Service.  On  November  16,  1918,  these  contracts  were 
suspended,  and  on  April  26,  1919,  supplemental  settlement  contracts 
were  entered  into  between  the  claimant  and  the  United  States,  pro-' 
viding  for  the  release  by  the  claimant  to  the  United  States  of  all 
claims  for  articles  and  work  delivered,  services  rendered,  and  ex- 
penditures incurred  by  the  contractor  under  said  contracts,  "  except 
the  claim  for  interest  on  investment  during  delay  in  production  and 
pending  settlement." 

959 
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3.  At  the  time  of  suspension  contract  No.  4406  was  50  per  cent 
complete,  and  the  contractor  claims  6  per  cent  on  $12,402.47,  the 
capital  investiMJ  in  raw  materials  from  November  16,  1918,  the  date 
of  suspension  of  contract,  to  May  22,  1919,  the  date  of  payment,  the 
amount  of  which  is  $384.36. 

4.  At  the  time  of  suspension  contract  No.  4371  was  97.489  per  cent 
complete.  Contractor  claims  6  per  cent  on  $1,252.65,  value  of  capital 
invested  in  raw  materials  from  date  of  suspension  of  contract,  Novem- 
ber 16,  1918,  to  May  13,  19 J  9,  date  of  payment,  the  amount  of  which 
is  $38.82. 

DECISION. 

1.  The  claimant  would  appear  to  be  entitled,  unless  this  claim  is 
already  included  in  a  carrying  charge  for  which  he  had  already  been 
paid,  to  receive  compensation  at  the  rate  of  6  per  cent  per  anunm  on 
capital  invested  in  raw  materials  from  the  date  of  suspension  of  the 
contracts  to  the  date  of  payment  for  the  raw  materials  by  the  United 
States. 

This  intei'est  was  disallowed  by  the  Claims  Board,  Air  Service, 
however,  because  of  the  fact  that  there  was  a  possibility  that  had 
these  contracts  been  completed  the  contractor  would  have  suffered  a 
loss ;  in  which  case,  as  stated  by  Col.  Delafield  in  his  "  Notes  on  Juris- 
diction," an  allowance  in  this  connection  should  not  be  made. 

2.  With  respect  to  contract  No.  4406  it  is  practically  impossible  to 
tell,  when  a  contract  is  50  per  cent  completed,  whether  or  not  th^ 
contractor  will  make  a  profit,  for  it  is  well  known  that  the  cost  of 
the  performance  of  the  first  half  of  a  contract  is,  owing  to  prelim- 
inary and  experimental  expenses,  a  great  deal  higher  than  the  cost 
of  the  performance  of  the  other  half.  Being  unable  to  tell,  there- 
fore, whether  or  not  the  contractor  would  have  made  a  profit,  it  must 
be  presumed  that  he  acted  with  business  prudence  in  accepting  the 
contract  and  would  have  made  some  profit.  He  is  entitled  with 
respect  to  this  contract,  therefore,  to  this  allowance  of  6  per  cent 
upon  his  capital  invested  in  raw  materials. 

3.  Contract  No.  4371  was  97.489  per  cent  completed,  the  face  value 
of  which  contract  was  approximately  $91,728,  upon  which  the  con- 
tractor had  been  paid  $89,428.61  by  voucher  for  completed  materials 
and  $1,671.11  upon  a  partial  settlement  contract.  Adding  the  in- 
terest claimed  here  of  $38.82  would  give  a  total  of  $91,139.54,  which, 
deducted  from  the  face  value  of  the  contract,  leaves  $588.46  repre- 
senting the  amount  the  United  States  has  saved  by  suspension  of  the 
contract.  There  is  a  possibility  that  to  complete  the  remaining  2.5 
per  cent  of  the  contract  would  have  cost  the  contractor  more  than 
$588.46.    However,  apparently  all  the  material  was  on  hand  and 
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nearly  ready  for  shipment,  and  it  may  well  be  presuiiied  that  the 
contractor  would  have  been  able  to  complete  his  contract  and  have 
made  a  profit  however  small.  This  being  so,  he  becomes  entitled, 
therefore,  to  the  6  per  cent  carrying  charge  claimed,  providing,  as 
stated  before,  that  this  charge  has  not  otherwise  been  taken  care  of 
in  the  partial  settlement  payment. 

DISPOSITION. 

This  file  and  a  copy  of  this  decision  will  be  transmitted  to  the 
Claims  Board,  Air  Service,  for  final  settlement  in  accordance  with  the 
provisions  of  pertinent  supply  circulars  of  the  Purchase,  Storage  and 
TraflBc  Division  and  of  this  decision. 

Col  Delafield  and  Mr.  Henry  concurrins:. 


Ariai.  6, 1920. 
Case  No.  654. 

In  re  CLAIM  OF  GALUVAH  BTJILBINQ  CO. 

1.  EXTRA  COMPENSATION. — Where  a  contractor's  fee  under  a  contract  foT 

alterations,  additions,  and  repairs  during  a  definite  period  is  limited  to 
a  fixed  sum,  he  is  not  entitled  under  the  act  of  March  2,  1919,  to  extra 
compensation  for  work  included  under  the  terms  of  the  contract  on  the 
ground  that  the  work  was  larger  in  amount  than  had  been  anticipated 
and  an  officer  of  the  Government  advised  him  to  complete  the  con- 
tract.    (Citing  Edgar  H.  Bruyere,  Case  No.  626.) 

2.  CLAIM   AND    DECISION. — Claim    under    the    act   of    March    2,    1919,    for 

f48,046,  based  upon  an  alleged  oral  agreement  for  extra  compensation 
under  a  formally  executed  contract  for  alterations^  additions,  and  re- 
pairs at  Camp  Sevier,  S.  C.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACrPS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $48,046,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  claimant's  petition  was  filed  on  June  26,  1919,  and  hearing 
has  been  had  in  the  matter. 

3.  Under  date  of  November  1, 1917,  a  contract  was  entered  into  be- 
tween the  Government,  acting  through  Brig.  Gen.  I.  W.  Littell,  of  the 
Quartermaster  Corps,  and  the  claimant  for  certain  "  alterations,  addi- 
tions, and  repairs  at  Camp  Sevier,  Greenville,  S.  C,  such  as  may  be 
ordered  from  time  to  time  in  writing  within  six  months  from  the 
date  hereof." 

4.  The  claimant's  compensation  was  fixed  by  a  sliding  scale,  be- 
ginning at  10  per  cent  upon  the  amount  of  work  done  up  to  $100,000 
and  graduating  down  to  6  per  cent  upon  work  amounting  to  over 
$3,500,000. 

5.  The  contract  contained  the  following  clause: 

"  The  total  fee  to  the  contractor  hereunder  shall,  in  no  event,  exceed 
the  sum  of  $15,000,  anything  in  this  agreement  to  the  contrary  not- 
withstanding." 
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6.  On  February  21, 1918,  a  supplemental  contract  was  entered  into 
between  the  claimant  and  the  Government  amending  his  original  con- 
tract in  two  particulars,  to  wit:  (1)  By  extending  the  time  during 
which  work  should  be  ordered  from  six  months  to  eight  months,  that 
is,  to  July  1, 1918;  (2)  by  changing  the  figure  for  maximum  compen- 
sation from  $16,000  to  $60,000. 

7.  The  following  appeared  as  one  of  the  clauses  in  the  supplemental 
contract  of  February  21, 1918 : 

"  Note. — At  the  time  the  said  contract  of  November  1,  1917,  was 
made  it  was  contemplated  that  the  cost  of  the  alterations,  additions, 
and  repairs  would  not  exceed  $200,000^  and  a  fee  of  not  to  exceed 
$15,000  was  provided.  Additional  hospital  facilities  and  other  work, 
not  contemplated  at  the  time  the  original  contract  was  made,  have 
now  been  authorized,  and  the  cost  of  the  work  will  greatly  exceed 
$200,000.  Therefore  the  maximum  fee  has  been  changed,  as  above 
provided,  to  the  sum  of  $60,000." 

8.  About  the  latter  part  of  June,  1918,  the  claimant,  finding  that 
the  work  ordered  was  likely,  under  the  percentage  rates  of  his  con- 
tract, to  entitle  him  to  a  fee  over  $60,000,  unless  he  was  limited  to  the 
maximmn  set  in  the  contract,  brought  this  matter  to  the  attention 
of  Maj.  W.  J.  Cooper,  construction  quartermaster  at  Camp  Sevier. 
Maj.  Cooper  told  him  "to  carry  on  the  job;  that  the  matter  would 
undoubtedly  be  equitably  adjusted  by  the  department."  Claimant 
also  took  the  matter  for  additional  compensation  up  with  Maj.  John 
G.  Stevenson  some  time  previous  to  July  1, 1918,  and  he  was  told  by 
Maj.  Stevenson  that  he  would  immediately  take  the  matter  up  in 
Washington  and  see  what  could  be  done  toward  giving  him  addi- 
tional compensation.  Some  time  after  July  1,  1918,  claimant  states 
that  he  came  to  Washington  to  get  a  supplemental  contract  for  addi- 
tional work  done  and  to  be  done,  but  that  he  was  unsuccessful.  The 
claimant,  after  consultation  with  Maj.  Cooper  and  Maj.  Stevenson, 
performed  all  the  work  ordered  to  be  done  under  his  contract  of 
November  1, 1917,  as  supplemented  by  contract  of  February  21, 1918. 

9.  There  is  evidence  to  the  effect  that  sometime  in  August,  1918, 
a  supplemental  contract  was  sent  claimant  increasing  the  maximum 
fee  of  contract  of  November  1,  1918,  from  $60,000  to  $89,600.  This 
supplemental  contract  was  not  acceptable  to  claimant  and  same  was 
returned  to  the  contracting  officer  unexecuted. 

10.  The  work  done  in  connection  with  the  contract  in  question 
amounted  to  $1,543,514.32.  The  claimant  has  been  compensated  for 
the  cost  of  this  work  in  pursuance  of  vouchers  issued  under  the 
contract. 

11.  The  present  claim  is  brought  on  the  theory  that  the  claimant  is 
entitled  to  compensation  as  if  there  were  no  maximum  clause  inserted 
in  the  contract. 
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DECISION. 

1.  The  claimant  entered  into  a  contract  with  the  United  States 
which  expressed  in  clear  and  definite  terms  a  stipulation  that  th^ 
claimant's  fee  should  be  limited  to  $60,000,  irrespective  of  the 
amount  of  work  done  under  the  contract. 

2.  The  work  came  within  the  provisions  specifying  what  the 
claimant  was  to  do  under  the  contract,  both  as  to  the  nature  and 
kind  of  work,  and  as  to  the  time  in  which  the  work  was  to  be 
ordered.  In  that  respect  the  case  is  different  from  the  case  of  J.  G. 
White  Engineering  Co.,  No.  1895,  heretofore  decided  by  this  Board. 

3.  The  testimony  as  to  the  claimant's  conversations  with  Maj. 
Cooper  and  Maj.  Stevenson  does  not  establish  an  agreement  between 
the  claimant  and  the  Government  that  the  claimant  should  receive 
an  additional  fee.  On  the  contrary,  the  fact  that  subsequently  the 
supplemental  contract  drafted  by  the  Government  officials  was  re- 
jected by  the  claimant  as  not  acceptable,  is  evidence  that  there  had 
not  been,  theretofore,  any  meeting  of  the  minds  of  the  parties.  We 
are  unable  to  distinguish  this  case  from  the  case  of  Edgar  H.  Bruyere, 
Case  No.  626. 

DISPOSITION. 

1.  Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 


April  6, 1920. 
Case  No.  2176. 

In  re  CLAIX  OF  JAMES  ALEXAKBER  CONSTBUCTION  CO. 

1.  SUPEBINTENDENT'S  SALARY. — Under  a  contract  on  a  cost-plus  basis  the 

payment  of  claimant's  superintendent's  salary  during  the  time  that  he 
was  absent  from  the  work  without  the  permission  of  the  contracting 
officer  and  attending  to  his  own  business  was  not  a  proper  item  of  cost 
chargeable  to  the  Qovernment,  nor  was  the  payment  of  superintendent's 
salary  after  claimant  was  notified  by  the  contracting  officer  that  the 
services  of  the  superintendent  were  no  longer  required. 

2.  ADVANCE  IK  SALARY. — An  advance  made  by  claimant  in  the  salary  of  its 

auditor  made  in  direct  conflict  with  the  instructions  of  the  contracting 
officer  was  not  a  proper  item  of  cost  under  the  contract. 
8.  TRAVELINO  EXPENSES. — Money  paid  to  bring  a  man  to  the  job  when  the 
man  was  a  competent  employee  but  was  not  given  a  Job  upon  arrival 
was  not  a  proper  item  of  cost  under  the  contract. 

4.  COMPROMISE  OF   THREATENED  SUIT. — Where  the  contractor  improvl- 

dently  compromised  a  threatened  suit  contrary  to  the  advice  of  Qovem- 
ment  officers  in  charge,  money  so  paid  was  not  a  proper  item  of  cost 
under  the  contract. 

5.  CLAIM  AND  DECISION. — Appeal  from  the  decision  of  the  Air  Service  Claims 

Board  disallowing  items  amounting  to  |2,161.28  under  a  formally  eze- 
cuted  contract  for  the  construction  of  an  engine  and  plane  repair  depot. 
Decision  affirmed. 

Mr.  Willianis  writing  the  opinion  of  the  Board. 

FINDING    OF   FACT8.  . 

This  case  arises  under  (leneral  Order  103  and  is  an  appeal  from 
the  Air  Service  Claims  Board  disallowing  items  aggregating  the 
sum  of  $2,161.28  alleged  to  have  been  expenditures  made  by  the  peti- 
tioner in  performing  work  under  a  cost-plus  contract  for  which 
reimbursement  should  be  made  by  the  Government.  The  facts  and 
circiunstanccs  of  the  case  are  as  follows : 

1.  Under  date  of  April  1, 1918,  the  James  Alexander  Construction 
Co.  (a  copartnership  composed  of  James  Alexander  and  W.  W.  Wes- 
sell)  entered  into  a  validly  executed  contract  with  the  United  States 
(by  Col.  C.  G.  Edgar,  Signal  Corps,  contracting  officer),  by  which 
the  petitioner  undertook  to  do  all  things  necessary  for  the  construc- 
tion and  completion  of  an  engine  and  plane  repair  depot  near  Mont- 
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gomery,  Ala.,  this  work  to  be  done  upon  a  cost-plus  basis,  with  the 
following  stipulations  with  respect  to  the  reimbursement  to  the  peti- 
tioner for  expenditures  made  upon  the  work : 

"Article  II.  Cost  of  the  work, — The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved 
or  ratified  by  the  contracting  officer  and  as  are  included  m  the 
following  items: 

"(a)  AH  labor,  material,  machinery,  hand  tools  not  owned  by  the 
workmen,  supplies,  and  equipment  necessary  for  either  temporary  or 
permanent  use  for  the  benefit  of  said  work;  but  this  shall  not  be 
construed  to  cover  machinery  or  equipment  mentioned  in  section  (t?) 
of  this  article.  The  contractor  shall  make  no  departure  from  the 
standard  rate  of  wages  being  paid  in  the  locality  where  said  work  is 
being  done  without  the  prior  consent  and  approval  of  the  contracting 
officer. 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement. 

"(c)  Rental  actually  paid  by  the  contractor,  at  rates  not  to  exceed 
those  mentioned  in  the  schedule  of  rental  rates  hereto  attached,  for 
construction  plant  in  sound  and  workable  condition,  such  as  pumps, 
derricks,  concrete  mixers,  boilers,  clam  shell  or  other  buckets,  ele  trie 
buckets,  electric  motors,  electric  drills,  electric  hammers,  electric 
hoists,  steam  shovels,  locomotive  cranes,  power  saws,  engineers'  levels 
and  transits,  and  such  other  equipment  as  may  be  necessary  for  the 
proper  and  economical  prosecution  of  the  work. 

"Eental  to  the  contractor  for  such  construction  plant  or  parts 
thereof  as  it  may  own  and  furnish,  at  the  rates  mentioned  in  the 
schedule  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
forth.  When  such  construction  plant  or  any  part  thereof  shall  ar- 
rive at  the  site  of  the  work,  the  contractor  shall  file  with  the  con- 
tracting officer  a  schedule  setting  forth  the  fair  valuation  at  that 
time  of  each  part  of  such  construction  plant.  Such  valuation  shall 
be  deemed  final,  unless  the  contracting  officer  shall,  within  five  days 
after  the  machinery  has  been  set  up  and  is  working,  modify  or 
change  such  valuation,  in  which  event  the  valuation  so  made  by  the 
contracting  officer  shall  be  deemed  final.  When  and  if  the  total 
rental  paid  to  the  contractor  for  any  such  part  shall  equal  the  valua- 
tion thereof,  no  further  rental  therefor  shall  be  paid  to  the  con- 
tractor, and  title  thereto  shall  vest  in  the  T^'^nited  States.  At  the 
completion  of  the  work  the  contracting  officer  may,  at  his  option, 
purchase  for  the  United  States  any  part  of  such  construction  plant 
then  owned  by  the  contractor  by  paying  to  the  contractor  the  differ- 
ent e  between  the  valuation  of  such  part  or  parts  and  the  total  rentals 
theretofore  paid  therefor. 

"  Rates  of  rental  as  substitutes  for  such  scheduled  rental  rates  mav 
be  agreed  upon  in  writing  between  the  contractor  and  the  contracting 
officer,  such  rates  to  be  in  conformity  with  rates  of  rentals  charged  in 
the  particular  territory  in  which  the  work  covered  by  this  contract 
is  to  be  ]ierformed.  If  the  contracting  officer  shall  furnish  or  supply 
any  such  equipment  the  (ontractor  shall  not  be  allowed  any  rental 
therefor  and  shall  receive  no  fee  for  the  use  of  such  equipment. 
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"(flf)  Loading  and  unloading  sueh  construction  plant,  the  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work  subject  to  the  provisions  herein- 
after set  forth,  the  installation  and  dismantling  thereof,  and  ordinary 
repairs  and  replacements  during  its  use  in  the  said  work. 

(e)  Transportation  and  expenses  to  and  from  the  w^ork  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor  and  expediting  the  production  and 
transportation  of  material  and  equipment. 

"(/)  Salaries  of  resident  engineers,  superintendents,  timekeepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor  in 
connection  with  said  work.  In  case  the  full  time  of  any  field  em- 
ployee of  the  contractor  is  not  applied  to  said  work  but  is  divided 
between  said  work  and  other  work,  his  salary  shall  ]ye  included  in 
this  item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

'*{(/)  Buildings  and  equipment  required  for  necessary  field  offices, 
commissary  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissar}^  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  postage,  eto. 

"(A)  Such  bonds,  fire  liability,  and  other  insurance  as  the  con- 
tracting officer  may  approve  or  require;  and  such  losses  and  expenses 
not  compensated  by  insurance  or  otherwise,  as  are  found  and  certi- 
fied by  the  contractig  officer  to  have  been  actually  sustained  (in- 
cluding settlements  made  with  the  written  consent  and  approval  of 
the  contracting  officer)  by  the  contractor  in  connection  with  said 
work,  and  to  have  clearly  resulted  from  causes  other  than  the  faidt 
or  neglect  of  the  contractor.  Such  losses  and  expenses  shall  not  be 
included  in  cost  of  the  work  for  the  purpose  of  determining  the 
contractor's  fee.  The  cost  of  reconstructing  and  replacing  anv  of 
the  work  destroyed  or  damaged  shall  be  included  in  the  cost  of  the 
work  for  the  purpose  of  reimbursement  to  the  contractor,  but  not 
for  the  purpose  of  determining  the  contractor's  fees,  except  as  here- 
inafter provided. 

"(i)  rermit  fees,  deposits,  royalties,  and  other  similar  items  of 
expense  incidental  to  the  execution  of  this  contract,  and  necessarily 
incurred.  Expenditures  under  this  item  must  be  approved  in  ad- 
vance by  the  contracting  officer. 

"(;)  Such  proportion  of  the  transportation,  traveling,  and  hotel 
expenses  of  officers,  engineers,  and  other  employees  of  the  contractor 
as  is  actually  incurred  in  connection  with  this  work. 

"(/<;)  Such  other  items  as  should  in  the  opinion  of  the  contracting 
officer  be  included  in  the  cost  of  the  work.  When  such  an  item  is 
allowed  by  the  contracting  officer  it  shall  be  specifically  certified  as 
being  allowed  under  this  paragraph. 

"The  United  States  reserves  the  right  to  paj  directly  to  common 
carriers  any  or  all  freight  charges  on  material  of  all  kinds,  and 
machinery  furnished  under  this  contract  and  certified  by  the  con- 
tracting officer  as  being  for  installation  or  for  consumption  in  the 
course  of  the  work  hereunder;  the  contractor  shall  be  reimbursed 
for  such  freight  charges  of  this  character  as  it  shall  pay  and  as 
shall  be  specifically  certified  by  the  contracting  officer;  but  the  con- 
tractor shall  have  no  fee  based  on  such  expenditures.  Freight 
charges  paid  by  the  contractor  for  transportation  of  construction 
equipment,  construction  plant,  tools,  and  supplies  of  every  character 
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shall  be  treated  as  part  of  the  cost  of  the  work  upon  which  the  con- 
tractor's fees  shall  oe  based ;  provided  that  charges  for  transporta- 
tion of  such  construction  equipment,  construction  plant,  and  tools 
over  distances  in  excess  of  five  hundred  miles  shall  require  the  special 


approval  of  the  contracting  officer. 
"  No  salaries  of  the  conti 


contractor's  executive  officer,  no  part  of  the 
expense  incurred  in  conducting  the  contractor's  main  office,  or  reg- 
ularly established  branch  office,  and  no  overhead  expenses  of  any 
kind,  except  as  specifically  listed  above,  shall  be  included  in  the 
cost  of  the  work ;  nor  shall  any  interest  on  capital-  employed  or  on 
borrowed  money  be  included  in  the  cost  of  the  work. 

"  The  contractor  shall  take  advantage  to  the  extent  of  its  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advanta^ 
shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  thereror. 

"All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities,  or  from  rebates,  refunds,  etc.,  shall  be  accounted  for 
by  the  contractor  and  applied  in  reduction  of  the  cost  of  the  work. 

"Article  IV.  Payments. — On  or  about  the  seventh  day  of  each 
month  the  contracting  officer  and  tlie  contractor  shall  prepare  a 
statement  showing  as  completely  as  possil)le:  (1)  the  cost  of  the 
work  up  to  and  including  the  last  day  of  the  previous  month,  (2) 
the  cost  of  the  materials  furnished  by  the  contracting  officer  up  to 
and  including  such  last  day,  and  (3)  an  amount  equal  to  three  and 
one-half  per  cent  (3^^/),  except  as  herein  otherwise  provided,  of 
the  sura  of  (1)  and  (2)  on  account  of  the  contractor's  fee:  and  the 
contractor  at  such  time  shall  deliver  to  the  contracting  officer  original 
signed  pay  rolls  for  labor,  original  invoices  for  materials  purchased, 
and  all  other  original  papers  not  theretofore  delivered  supporting 
expenditures  claimed  by  the  contractor  to  be  included  in  the  cost  of 
the  work.  If  there  be  any  item  or  items  entering  into  such  statement 
upon  which  the  contractor  and  the  contracting  officer  can  not  agree, 
the  decision  of  the  contracting  officer  as  to  such  disputed  item  or 
items  shall  govern.  The  contracting  officer  shall  then  transmit  to 
a  Signal  Corps  disbursing  officer  a  copy  of  said  statement  together 
with  original  pay  rolls,  invoices,  and  other  necessary  papers  relating 
thereto  and  said  disbursing  officer  shall,  as  soon  as  may  be  practi- 
cable, pay  to  the  contractor  the  cost  of  the  work  mentioned  in  (1) 
and  the  fee  mentioned  in  (3)  of  such  statement,  less  all  previous 
payments.  When  the  statement  above  mentioned  includes  any  work 
of  reconstructing  and  replacing  work  destroyed  or  damaged,  the 
payment  on  account  of  the  fee  in  (3)  for  sucli  reconstruction  and 
replacement  work  shall  be  computed  at  such  rate,  not  exceeding 
three  and  one-half  per  cent  (3^ TO-  ^s  the  contracting  officer  may 
determine.  The  statement  so  made  and  all  payments  made  thereon 
shall  be  final  and  binding  upon  both  parties  hereto,  except  as  pro- 
vided in  Article  XIV  hereof.  The  contracting  officer  may  also  make 
payments  at  more  frequent  intervals  for  the  purpose  of  enabling  the 
contractor  to  take  advantage  of  discounts  at  intt^rvals  between  the 
dates  above  mentioned  or  for  other  lawful  purposes.  Upon  final 
completion  of  said  work  and  the  execution  by  the  contractor  of  a 
relea.se  forever  discharging  the  United  States  of  and  from  all  manner 
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of  debts,  claims,  and  demands  whatsoever  arising  under  or  by  virtues 
of  this  contract,  the  contracting  oflScer  shall  pay/  to  the  contractor  thet 
unpaid  balance  of  the  cost  of  the  work  and  of  the  fee  as  determine<)i 
under  Articles  II  and  III  hereof. 

"Article  XIV.  Settlement  of  disputes, — ^This  contract  shall  be  in- 
terpreted as  a  whole  and  the  intent  of  tlie  whole  instrument,  rather 
than  the  interpretation  of  any  special'  clause,  shall'  govern.  If  any 
doubts  or  disputes  shall  arise  as  to  the  meaning  or  interpretation  of 
anything  in  this  contract,  or  if  the  contractor  shall  consider  himself 
prejudiced  by  any  decision  of  the  contracting  officer  made  under" 
the  provisions  of  Article  IV  hereof,  the  matter  shall  be  referred  to 
the  Chief  Signal  Officer  for  determination.  If,  however,  the  con- 
tractor shall  feel  agjgrieved  by  the  decision  of  the  Chief  Signal  Officer 
he  shall  have  the  right  to  suomit  the  same  to  the  Secretary  of  Wai*' 
whose  decision  shall  be  final  and  binding  upon  both  parties  hereto.'* 

DECISIOir. 

Item  A. — Deductions  made  from  pay  roll  21',  partial"  payment  43;, 

pay  roll  22,  partial  payment  44 ;  and  pay  roils  23,  24,  and  25,  partial 

payment  47.  Salary  of  W.  E.  Cook,  general  superintendent  of  con- 
struction, $268.33. 

This  item  consists  of  two  amounts,  one  amount  deducted  from" 
the  pay  of  Mr.  Cook,  the  petitioner's  superintendent,  during  the 
time  that  he  was  absent  from  the  work  without  the  permission  of 
any  Government  officer  or  the  contractor  and  attending  to  his  own 
business,  which  absence  extended  from  June  19  to  June  27,  1918, 
inclusive.    In  the  opinion  of  this  Board,  this  was  a  proper  deduction. 

The  other  part  of  the  item  embraces  salary  that  was  paid  to  Mr. 
Cook  after  the  petitioner  had  been  notified  that  Mr.  Cook's  services 
were  no  longer  needed  at  the  work.  It  appears  that  after  this  notice" 
was  given  by  the  Government's  superintendent  of  construction  Mr. 
Cook  rendered  no  service  to  the  Government,  except  that  he  collab- 
orated to  a  certain  extent  with  the  petitioner's  own  auditors,  but  the 
evidence  shows  that  these  auditors  lingered  on  the  job  considerably 
longer  than  was  necessary,  and,  as  stated  by  petitioner's  own  auditor, 
because  of  the  fault  of  the  petitioner's  own  auditing  system.  This* 
Board  is  of  the  opinion  that  this  item  should  be  disallowed; 

Item  B, — Deduction  made  from  abstract  U,  partial  payment  53, 
for  one  saw  rig,  $300. 

This  saw  rig  was  bought  by  the  petitioner  and,  in  pursuance  of 
the  terms  of  the  contract,  the  Government  had  the  right  to  rent  it, 
coupled  with  the  option  to  purchase  it,  deducting  from*  the  purchase- 
price  the  amount  paid  for  rental.  The  Government  elected  to  do 
this  and  offered  the  petitioner  $26  for  the  rental  of  it  for  52  days. 
The  petitioner  declined  to  accept  the  rental  and  insisted  that  the^ 
Government  should  buy  it.  This  Board  is  of  the  opinion  that  tlief 
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Goveminent  is  not  compelled  to  buy  it,  but  that  petitioner  is  en- 
titled, upon  the  presentation  of  proper  vouchers,  to  payment  for 
the  rental. 

Item  C. — Deductions  from  pay  rolls  26  to  33,  partial  payment  58, 
salary  of  Hazel  Patterson,  $15. 

This  young  lady  was  paid  by  the  petitioner  a  higher  rate  of  salary 
than  that  allowed  by  the  schedule  which  had  been  approved  by  the 
Government's  superintendent  of  construction  and  in  violation  of  the 
directions  of  the  Government  agents.  There  was  no  authority  for 
the  payment  of  the  increase  which  is  involved  in  the  $15  item  and 
this  item  should  be  disallowed. 

Item  D. — Deductions  from  pay  rolls  26  to  33,  partial  payment  58, 
and  also  pay  rolls  34  to  44,  partial  payment  75,  salary  of  R.  W. 
Parham,  auditor,  $311.67. 

It  appears  that  Mr.  Parham  was  auditor  for  petitioner  and  had 
induced  the  petitioner  to  make  him  an  advance  in  salary.  This 
was  not  approved  by  any  Government  oflScer;  in  fact,  it  was  in  di- 
rect conflict  with  instructions  of  the  Government  officer,  and,  as 
there  was  no  justification  for  it,  it  must  be  disallowed.  Mr.  Par- 
ham has  been  paid  additional  compensation  for  any  extra  work 
which  he  did  at  Taylor  Field,  another  project  upon  which  petitioner 
was  working  at  the  same  time.  A  great  many  of  the  difficulties 
which  gave  rise  to  the  presentation  of  this  claim  are  traceable  to 
the  poor  work  that  was  done  by  Mr.  Parham's  auditing  force. 

Itevi  E, — Deduction  from  abstract  Z,  partial  payment  60,  bill  of 
Caton's  Garage,  repairs  to  automobile,  $3.65. 

These  repairs  were  occasioned  as  a  result  of  a  pleasure  trip  on 
the  Fourth  of  July,  and  the  item  should  not  be  allowed. 

Item  F. — Deduction  from  abstract  D-2,  partial  payment  64,  sub- 
vouchers  Nos.  1458,  1308,  and  1307,  Western  Union  Telegraph  Co., 
$5.74. 

No  proof  was  furnished  to  the  Government  auditors  and  no  proof 
has  been  furnished  to  this  Board  for  any  such  expenditure,  and 
same  must  be  disallowed. 

Itein  G. — Deduction  from  petty  cash  voucher,  services  of  Claude 
Hall,  $3. 

This  was  an  overtime  payment  to  a  chauffeur  which,  in  the  opin- 
ion of  this  Board,  was  properly  disallowed. 

Item  H. — ^Deduction  from  petty  cash  voucher,  traveling  expenses 
of  J.  E.  Pyles,  $50. 

This  was  an  expenditure  made  to  iDring  Mr.  Pyles  to  the  job. 
The  evidence  shows  that  Mr.  Pyles  was  a  competent  employee,  but, 
without  reason,  the  petitioner  refused  to  permit  him  to  go  to  work 
without  any  fault  upon  the  part  of  the  Government  or  Mr.  Pyles, 
and,  in  the  opinion  of  this  Board,  this,  item  was  properly  disallowed. 
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Item  I. — ^Deduction  from  abstract  J-2,  partial  payment  73,  petty 
subvoucher,  John  A.  Schriber,  auto  repairs,  $9. 

This  was  repairs  to  an  automobile  occasioned  by  damage  suffered 
by  one  of  petitioner's  employees  upon  a  pleasure  trip,  and  therefore 
not  a  proper  charge  upon  the  Government  and  must  be  disallowed. 

Item  J.' — Deduction  from  abstract  J,  partial  payment  73,  petty 
cash  subvoucher,  sundry  traveling  expenses,  $27.30. 

It  appears  that  certain  money  was  advanced  and  petitioner  failed 
to  collect  it  or  take  it  out  of  the  pay  rolls.  The  amount  here  claimed 
is  the  difference  between  what  was  advanced  and  what  was  collected. 
There  was  no  authority  for  it  in  the  first  place,  and,  in  the  second 
place,  petitioner  should  have  reimbursed  himself  by  collecting  it 
from  the  men  through  the  pay  rolls.  In  the  opinion  of,  this  Board, 
this  item  was  properly  disallowed. 

Item,  K. — Deduction  from  abstract  K-2,  partial  payment  74,  sub- 
voucher.  Crane  &  Co.,  $20.40. 

It  appears  that  Crane  &  Co.  shipped  to  the  petitioner  a  valve  which 
turned  out  to  be  the  wrong  kind,  and  thereupon  petitioner  ordered 
the  right  kind  but  failed  to  send  back  the  wrong  one  and  paid  for 
both  of  them.  The  wrong  valve  was  of  no  service  to  the  Govern- 
ment. This  Board  is  of  opinion  that  petitioner  is  not  entitled  to 
payment  for  the  wrong  valve.  The  Government  officer  told  petitioner 
to  return  the  wrong  valve  and  get  credit  for  it,  which  he  failed  to  do. 

Item  L, — ^Deduction  from  abstract  K,  partial  payment  74,  sub- 
voucher  of  Robert  Woolfolk,  $220.36. 

Petitioner  made  a  contract  with  Woolfolk  to  deliver  gravel.  The 
evidence  of  such  deliveries  consisted  of  slips,  one  original  and  two 
carbon  copies,  on6  copy  kept  by  Woolfolk,  one  by  the  petitioner,  and 
one  by  the  Government  auditor.  The  amount  of  this  item  involves 
one  day\5  delivery  for  which  no  vouchers  were  submitted  to  the 
aiiditor.  Thereupon  Woolfolk  undertook  to  furnish  evidence  of  this 
particular  day's  delivery  by  changing  the  slips  evidencing  another 
day's  delivery.  This  subterfuge  was  very  apparent  to  the  Govern- 
ment auditor  and  to  this  Board  upon  an  examination  of  the  slips, 
and  the  petitioner  was  not  justified  in  making  any  payment  upon 
these  changed  papers.  The  item  here  claimed  for  was  properly  dis- 
allowed. There  was  no  evidence  of  delivery  of  the  gravel  claimed 
for. 

Item  M. — Deduction  in  abstract  W,  partial  payment  54,  Southern 
Express  Co.,  $6.28. 

No  evidence  of  this  expenditure  was  ever  submitted,  and  the  item 
was  properly  disallowed. 
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Item  N. — Deductions   from   abstract  L-2,  partial   payment  76, 
Lewelling  &  Price  Williams,  $920.55. 

Lewelling  &  Price  Williams  had  leased  a  lot  of  equipment  to  t^e 
petitioner  for  work  upon  this  project.  When  the  equipment  arrived 
on  the  field  it  was  plainly  apparent,  as  shown  by  the  evidence  in  this 
case,  that  it  was  unfit  for  service  and  petitioner,  at  the  instruction  of 
the  Government  officer,  refused  to  use  it.  Thereupon  Lewelling  & 
Price  Williams  threatened  to  bring  a  suit  against  the  petitioner  for 
damages  for  breach  of  contract.  After  some  considerable  delay  peti- 
tioner compromised  this  claim  for  $920.55.  The  testimony  of  the 
Government's  superintendent  of  construction  indicates  that  peti- 
tioner acted  in  utter  disregard  of  the  Government's  rights  in  respect 
to  this  matter  and  assumed  the  attitude  that  it  was  a  matter  of  in- 
difference to' him  what  was  paid  on  account  of  this  transaction.  In 
fact,  the  evidence  indicates  that  Lewelling  &  Price  Williams  were 
willing  to  have  the  property  removed  from  the  field.  This  property, 
however,  was  tied  up  with  a  number  of  attachments  and  it  is  probable 
that,  on  that  account,  it  could  not  be  removed.  The  money  which  was 
paid  by  the  petitioner  to  Lewelling  &  Price  Williams,  in  settlement 
of  the  claim,  went  to  pay  off  the  attachments.  The  Government's 
superintendent  testified  also  that  Washington  advised  that  petitioner 
hire  counsel  to  defend  the  suit  if  any  were  brought,  and  says  further 
that  there  was  a  great  neglect  on  the  part  of  the  contractor  in  han- 
dling the  whole  thing ;  that  "  the  parties  he  had  the  contract  with 
were  several  times  willing  to  take  the  machine  off,  *  *  •  but  I 
believe  that  the  contractor  was  trying  to  protect  the  person  who 
leased  them  the  machines  against  some  attachment  against  the  ma- 
chines by  local  concerns,  the  Hartley  Boiler  Works,  for  instance.  The 
machine  came  on  the  field  after  this  agreement,  was  shipped  to  us 
and  reeived,  and  they  spent  some  time  in  assembling  it,  and  the  day 
it  was  ready  to  operate  the  contractor's  superintendent,  Mr!  Cooke, 
came  and  got  me,  and  with  P\i:.  Davis,  one  of  my  assistants,  and^ 
I  think,  Mr.  Hopkins,  who  represented  the  people  who  rented  the 
machine,  were  present  when  she  was  started  up.  She  ran  not  more 
than  ten  minutes  and  flew  to  pieces.  The  buckets  and  conveyor 
broke;  and  the  engineer  told  Mr.  Davis  it  would  be  impossible  to 
repair  the  parts,  so  that  new  parts  would  have  to  be  gotten."  This 
Board  can  find  no  justification  for  the  allowance  of  any  part  of  this 
item.  It  is  apparent  that  if  the  petitioner  had  taken  as  much  in- 
terest in  this  matter  as  a  man  of  ordinary  care  usually  takes  in  his 
own  affairs  no  damage  whatever  would  have  been  suffered.  The 
owners  of  this  machine  wrote  that  they  would  abide  by  any  decision 
that  Capt.  Eyrich  made,  but  the  petitioner  made  no  effort  to  secure 
the  decision  of  Capt.  Eyrich.    No  suit  was  ever  brought. 
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2.  Upon  the  items  disallowed  in  this  claim  by  the  superintendent 
of  construction  and  the  auditor  on  the  job,  no  additional  evidence  has 
been  submitted  to  this  Board  to  justify  a  reversal  of  the  action  of  the 
superintendent  and  the  auditor  The  Government  officers  were  on  the 
job  and  familiar  with  all  the  facts  and  circumstances  in  each  case. 
They  were  efficient  and  vigilant  in  the  prosecution  of  the  Govern- 
ment's  rights  and  interests  in  respect  to  the  work  being  carried  on 
at  the  field;  but  at  the  same  time  the  record  discloses  that  upon 
many  matters  of  disputed  right  involving  th^  payment  of  money 
under  the  terms  of  the  contract,  these  Government  officers  acted  in 
a  spirit  of  conciliation  and,  in  some  instances,  in  a  spirit  of  generosity. 
The  handling  of  the  whole  transaction  was  difficult,  and  a  great  part 
of  this  difficulty  was  due  to  the  inefficient  and  careless  manner  in 
which  the  contractor  carried  on  his  work,  especially  in  the  auditing 
section.  This  contract  was  let  to  the  petitioner  upon  the  theory  that 
he  possessed  or  could  get  together  at  once  an  efficient  organization 
and  outfit  to  carry  on  the  work.  No  unreasonable  rules  were  laid 
down  in  regard  to  accounting  and  no  unreasonable  restrictions  placed 
upon  the  petitioner  in  the  conduct  of  the  work.  So  far  as  the  evi- 
dence discloses,  petitioner  was  dealt  with  in  a  spirit  of  fairness  and 
generosity  and  all  payments  were  made  to  petitioner  that,  in  any  rea- 
sonable manner,  may  be  said  to  have  been  justifiable.  In  these  mat- 
ters, this  Board  feels  that,  in  order  to  overrule  the  findings  of  the 
Government  officers  in  charge  of  the  job,  strict  and  full  proof  should 
be  submitted  to  show  that  the  decision  of  the  Government  officers  was 
erroneous.  No  such  proof  has  been  submitted  in  this  case  in  respect 
to  any  item  disallowed. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Claims  Board,  Air 
Service,  for  its  information  and  guidance. 
Col.  Delafield  and  Maj.  Farr  concurring. 


April  6,  1920. 
Case  No.  1940. 

In  re  CLAIM  OF  8.  ft  L.  COHEH. 

1.  BBEACH  OF  COKTBACT. — Where  the  OoTernment  commits  a  hreaoh  of 
claimant's  contract,  claimant  has  the  right  to  waive  the  hreaeh  and 
continue  the  existence  of  the  contract,  or  treat  the  OoTenuaeAt't 
act  as  a  breach  and  terminate  the  existence  of  the  contraot. 

8.  SAME— EXFIBATIOK  OF  TIME  F0&  PEBFOBMAVCE.— Where  claimant 
elects  to  treat  the  contract  as  still  in  existence,  the  fact  that  the  time 
for  performance  called  for  in  the  contract  has  expired  does  not  take 
away  the  power  of  the  Secretary  of  War  to  terminate  the  contract  hy  a 
supplemental  agreement,  provided  the  contract  is  suspended  hy  mutual 
agreement  before  the  expiration  of  suoli  time. 

8.  SAME — JITBISDICTIOK. — ^While  the  Secretary  of  War  has  no  power  to 
settle  foY  unliquidated  damages  for  breach  of  formal  eontraot,  yet  he 
has  power  to  terminate  a  contract  by  means  of  a  supplemental  agree- 
ment awarding  a  lump  sum  in  settlement  of  unliquidated  items  arising 
from  part  performance  of  the  contract,  not  the  breach  of  it. 

4.  CAHCELLATIOK  OF  CONTBACT.— In  the  absence  of  a  cancellation  or  termi- 

nation clause  in  the  contract,  the  OoTcmment  can  not  cancel  it  against 
the  will  of  the  other  party. 

5.  CLAIM  AHD  DECISION. — ^For  original  decision  denying  relief,  see  these 

Decisions,  Volume  H,  part  1,  page  188.  On  motion  for  rehearing. 
Held,  that  while  the  GoYernment  committed  a  breach  of  contract,  claim- 
ant elected  to  waive  the  breach,,  and  therefore  the  Secretary  of  War 
still  has  jurisdiction  to  settle  the  contract,  and  claimant  is  entitled  to 
relief. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

1.  This  is  a  motion  for  a  rehearing  on  our  decision  of  October  24, 
1919,  confirming  the  action  of  the  Claims  Board,  Director  of  Pur- 
chase, denying  the  claimants  relief. 

2.  Whether  or  not  the  so-called  "  stop  order  '*  was  an  anticipatory 
breach  seems  to  us  to  be  immaterial,  because  later  the  Government 
committed  an  actual  breach  when  it  failed  and  refused  to  deliver  the 
cloth  to  the  claimants  as  it  agreed  to  do  in  contract  No.  4872-N. 

3.  The  claimants  had  the  right  to  take  either  of  two  courses : 

(a)  Elect  to  waive  the  breach  and  continue  the  existence  of  the 
contract;  or 

(b)  Elect  to  treat  the  Government's  breach  as  a  breach  and  ter- 
minate the  existence  of  the  contract  on  that  account 
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Our  discussion  will  be  directed  to  an  examination  of  the  question 
as  to  which  of  these  two  things  the  claimants  did. 

4.  After  the  stop  order  came  to  the  attention  of  tlie  claimants,  on 
or  about  September  14,  1918,  their  Mr.  Sugarman  told  the  Quarter- 
master Corps  that  if  the  Government  wished  to  cancel  the  contract  it 
should  send  them  the  cancellation  at  once  and  that  claimants  would 
accept  it  During  the  next  10  days  Mr.  Sugarman  told  the  Quarter- 
master Corps  either  to  remove  the  stop  order  or  send  them  the  can- 
cellation. But  the  Government  did  not  send  them  the  proposed  can- 
cellation until  on  or  about  November  9, 1918,  and  then  sent  to  them 
a  paper  which  was  a  proposed  mutual  release  and  cancellation  of  that 
contract  without  further  consideration  moving  from  the  United 
States  to  the  claimants.  The  claimants  then  refused  to  sign  that 
cancellation,  because  it  was  received  so  late,  and  during  the  interval 
they  claim  that  they  had  held  themselves  in  readiness  to  perform,  and 
because  the  cancellation  did  not  provide  for  any  payment  to  them  for 
their  losses. 

5.  In  May,  1919,  the  claimants  were  offered  a  settlement  for 
$1,656.16.  On  June  3,  1919,  claimants  returned  this  offer,  refusing 
to  accept  it  on  the  ground  that  the  sum  offered  in  settlement  was  in- 
adequate in  amount,  and  soliciting,  impliedly  at  least,  a  settlement 
for  a  larger  sum. 

6.  On  further  consideration  we  are  of  the  opinion  that  the  claim- 
ants  by  their  acts  did  not  elect  to  treat  the  acts  of  the  United  States 
as  a  breach;  that  they  waived  the  same  and  considered  themselves 
obligated  to  perform  their  contract,  and  that  consequently  they  did 
not  terminate  the  existence  of  the  contract  because  of  the  Govern- 
ment's breach.  The  claimants'  remarks  in  September  about  their 
willingness  to  accept  "  a  cancellation  "  necessarily  implied  that  the 
contract  existed,  otherwise  it  could  not  be  canceled.  Moreover,  its 
refusal  to  accept  the  settlement  offered  was  based  solely  on  the  in- 
adequacy of  the  amount  and  therefore  could  not  be  taken  as  a  denial 
by  the  claimants  of  the  existence  of  the  contract.  Their  letter  of 
June  3  refusing  the  offer  seems  to  be  a  plea  for  a  new  and  larger 
offer.  That  seems  to  us  to  indicate  that  the  claimants  then  still 
recognized  the  existence  of  the  contract  and  wished  to  settle  with 
the  Government  under  it.  The  fact  that  the  claimants  are  still 
seeking  a  settlement  with  the  Secretary  of  War,  who  has  no  power 
to  settle  for  unliquidated  damages  for  breaches  of  contract  {Crcmip 
V.  United  States^  216  U.  S.  494;  Matter  of  Cudahy^  21  Comp.  Dec. 
134),  shows  that  the  claimants  still  consider  the  contract  as  in  ex- 
istence, and  is  entirely  consistent  with  their  prior  conduct  in  waiv- 
ing the  Government's  breach. 

7.  While  the  Secretary  of  War  may  not  have  power  to  settle  for 
unliquidated  damages  for  breach  of  contract,  yet  he  has  power  to 
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terminate  a  contract  by  supplemental  agreement  and  pay  a  lump  sum 

in  settlement  of  unliquidated  items  arising  from  part  performance 
^f  the  contract,  not  the  breach  of  it.    {Corliss  Steam  Engine  Compamy 

\.  Umted  States^  91  U.  S.  321;  Matter  of  Burton,  15  Compt.  Dec. 
439 ;  Satterlee  v.  United  StiXtes^  30  Ct.  Cls.  31 ;  United  States  v.  New- 

p09't  N^tos  Ship  Building  Company^  178  Fed.  194,  203;  25  Compt. 

Dec.  403;  16  Compt.  Dec. '^04,  608.) 

8.  The  fact  that  the  t\ta»  for  performance  called  for  in  the  con- 
tract has  long  since  expired  does  not  take  away  the  power  of  the 
^Secretary  of  War  to  terminate  the  contract  by  a  supplemental  agree- 
tnent.  The  acts  of  the  parties  prior  to  the  time  fixed  for  the  com- 
pletion of  performq,nce  indicate  an  intention  to  suspend  performance 
of  the  contract  and  to  eitter  into  negotiations  looking  toward  a  sup- 
plemental agreement  terminating  and  settling  the  original  contract. 
In  such  circum^ances  the  Secrjetary  of  War  has  not  lost  his  power 
to  settle.     <22  Op.  Att.  Gen.  487 ;  15  Compt.  Dec,  589.) 

9.  The  record  does  not  disclose  any  act  of  the  Government  which 
would  have  required  the  claimants  to  abandon  performance  before 
November  9,  1918.  We  think  that  they  should  have  settlement  up 
to  that  date,  in  the  event  that  they  held  themselves  in  readiness  to 
perform  until  that  time;  otherwise  they  should  have  settlement  up 
to  the  date,  prior  thereto,  until  which  time  they  in  fact  held  them- 
selves in  readiness  to  perform. 

10.  It  ought  to  go  without  saying  that  a  breach  or  improper  con- 
duct by  the  claimants  under  -otlier  prior  contracts  is  no  valid  ground 
for  the  Government  to  reschid  this  contract.  (Elliott  on  Contracts, 
sec.  2046.)  And  the  Goveiimient  can  not  cancel  a  contract,  (in 
the  absence  of  a  "  cancellation  "  or  '^  termination  "  clause  in  the  con- 
tract) against  the  will  of  the  other  party. 

11.  This  case  is  hereby  remanded  to  the  Claims  Board,  Director 
of  Purchase,  with  the  information  that  it  should  offer  claimants  s 
£ettlement  contract  under  the  supply  circulars  and  in  accordance 
with  this  opinion.  We  have  not  sufficient  facts  before  us  to  decide 
whether  the  prior  offer  of  $1,656.16  was  such  a  settlement  and  for 
that  reason,  among  others,  we  do  not  decide  it;  but  if  it  was,  it 
should  be  offered  again ;  and  if  it  was  not,  a  proper  settlement  should 
be  offered. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 


Case  No.  2308. 

April  6,  1^20. 

In  re  CLAUf  OF  HODEL  STEAM  LAX7KDBY. 

1.  COKSTBUCTZON  OF  COKTBACT—PKISOKEBS'  LABOB.—A  laundry  oon- 
.  tract  provided  that  all  work  should  be  brought  to  and  taken  from  the 
laundry  without  cost  to  the  contractor.  This  work  was  done  by  German 
prisoners  under  orders  of  military  officers,  and  without  request  of  the 
contractor.  The  prisoners  were  also  used  to  police  the  grounds  near 
the  laundry.  No  request  or  promise  to  pay  by  the  contractor  was  shown, 
and  the  wages  of  the  prisoners  can  not  be  charged  against  the  con- 
tractor. 

8.  ISEH— BEPAIBS  TO  KACHINEBY.— Where  the  contract  provided  that  the 
contractor  should  be  responsible  for  the  maintenance,  operation,  and 
repair  of  machinery  and  equipment,  fair  wear  and  tear  excepted, 
scorched  and  burned  condition  of  padding  on  laundering  and  pressing 
machinery  is  ordinary  wear  and  tear  and  can  not  be  charged  against 
the  contractor. 

8.  IBEK. — Where  machinery  becomes  defective  because  of  concealed  defects, 
and  not  because  of  misuse,  the  contractor  is  not  responsible  for  re- 
placement or  repairing  charges. 

4.  CLAIK  ABB  BECISIOK.— Claim  under  General  Order  108  for  $3,017.85 
charges  under  laundry  contract.  Held,  charges  not  allowed  as  against 
contractor. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

1.  This  claim  is  presented  in  accordance  wi£h  General  Order  103, 
War  Department,  1918,  and  is  for  $3,017.25,  under  the  following 
circumstances : 

2.  Claimant  company  is  a  corporation  engaged  in  doing  business 
under  the  laws  of  the  State  of  Tennessee.  It  entered  into  a  formal 
contract  with  the  United  States,  dated  October  19,  1917,  for  the 
operation  of  a  Government  laundry  at  Camp  Sherman,  Ohio,  and 
on  the  expiration  of  this  contract  it  again  entered  into  another 
formal  contract,  dated  July  1, 1918,  for  the  operation  of  the  laundry 
for  another  year.  On  June  30,  1919,  the  date  of  the  expiration  of 
this  contract,  an  inspection  was  made  by  Government  inspectors  of 
the  laundry  building  and  equipment  and  at  midnight  the  Govern- 
ment took  over  the  same.  At  this  time  it  purchased  materials 
belonging  to  the  claimant  company  which  could  be  used  ad- 
vantageously.   When  payment  was  made  for  these  materials,  the 
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Government  deducted  $3,017.25,  an  amount  held  by  a  board  of 
officers  to  be  due  the  United  States  from  claimant  company  which 
is  made  up  of  the  following  items : 

1.  Services  of  interned  German  prisoners,  at  $2.50  eacli  per  daj' $1, 437. 50 

2.  Cost  of  repadding  certain  laundry  machinery 757.97 

3.  Cost  of  additional  repadding  of  garment  presses 321.78 

4.  Cost  of  repairs  on  120-inch  mangle  ehest 500.00 

Total - 3, 017. 25 

Claimant  alleges  that  none  of  this  amount  is  due  the  United  States 
and  requests  that  the  amounts  so  withheld  be  paid  to  the  claimant 
company. 

DECISION. 

1.  The  only  service  rendered  by  the  German  prisoners  was  to  bring 
to  and  take  from  the  laundry  certain  articles  originating  in  the 
Reclamation  Division  at  the  camp.  It  was  considered  advisable  that 
the  prisoners  should  not  have  too  much  idle  time  on  their  hands  and 
they  were  at  times  required  to  police  the  grounds  near  the  laundry. 
Section  (6)  of  the  contracts  reads  as  follows: 

^^  Delivery  of  work, — All  laundry  work  will  be  brought  to  the 
laundry  and  taken  therefrom  for  proper  distribution  by  the  Govern- 
ment, without  cost  to  the  contractor." 

2.  The  United  States  was  obligated  by  contracts  to  bring  to  and 
take  from  the  laundry  all  laundry  work  at  its  expense.  The  German 
prisoners  performed  the  service  at  the  request  of  the  officers  of  the 
Reclamation  Division,  but  neither  that  fact,  nor  the  fact  that  the 
service  was  rendered  by  prisoners,  and  by  Germans,  transferred  to 
the  claimant  company  the  burden  which  the  contracts  imposed  upon 
the  United  States.  It  is  not  shown  that  the  prisoners  performed 
any  services  at  the  request  of  the  claimant  company,  or  that  the 
claimant  company  was  relieved  in  any  respect  of  its  contractual  ob- 
ligations by  reason  of  the  prisoners'  services.  To  be  sure,  the  United 
States  paid  the  prisoners  $1.25  a  day,  but  even  that  is  not  enough  to 
justify  charging  the  claimant  company  for  their  work  unless  it  ap- 
pears that  there  was  some  agreement,  express  or  implied,  on  the  part 
of  the  claimant  to  reimburse  the  United  States  for  serviced  rendered. 
Li  the  absence  of  an  agreement,  express  or  implied,  there  can  be  no 
obligation  upon  the  Model  Steam  Laundry  to  reimburse  the  Govern- 
ment for  its  payments  to  the  interned  Germans. 

3.  Items  2  and  3  are  for  the  cost  of  repadding  Government  ma- 
chines used  by  claimant  company  in  the  operation  of  the  laundry. 
Section  (A)  of  the  contracts  above  referred  to  reads  as  follows: 
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^^  Maintenance  J  operation^  and  repair  of  machinery  equipment. — 
The  contractor  is  held  responsible  for  the  maintenance,  operation, 
and  repairing  of  all  machinery  and  equipment,  and  will  keep  the  plant 
at  all  times  in  a  condition  for  efficient  service.  The  contractor  will 
be  held  responsible  for  all  damage  to  the  building,  machinery,  and 
other  equipment,  other  than  that  of  fair  wear  and  tear,  or  such  that 
may  result  from  fire,  explosions,  or  other  conditions,  beyond  the  con- 
trol of  the  contractor,  and  which  do  not  result  through  carelessness 
or  negligence  on  the  part  of  the  contractor." 

4.  The  machines  in  question  are  used  for  pressing,  and  the  surface 
on  which  the  articles  are  pressed  is  covered  with  a  thick  cotton 
padding  specially  manufactured  for  this  purpose.  Steam  is  forced 
through  this  padding  and  it  then  comes  in  contact  with  a  hard  heated 
pressing  surface.  The  padding  is  more  or  less  perishable  and  these 
machines  have  to  be  periodically  repadded  as  the  padding  becomes 
scorched  or  burned.  The  evidence  shows  that  claimant  company 
during  the  time  it  operated  the  laundry  repadded  these  machines  as 
often  as  necessary,  and  that  when  the  laundry  was  taken  over  by  the 
Grovemment  the  padding  was  in  good  condition,  except  for  ordinary 
wear  and  tear.  There  were  over  a  hundred  machines  in  operation, 
and  as  the  padding  lasted  only  one  or  two  weeks,  it  was  necessary 
to  repad  a  few  of  them  each  day  or  two.  As  this  padding  was  an 
essential  part  of  the  machine,  section  (A),  above  quoted,  applies  to 
the  condition  of  the  padding  as  well  as  to  the  parts  made  of  iron 
and  wood.  As  the  burned  and  scorched  condition  of  used  padding 
was  only  the  usual  wear  and  tear,  these  items  are  not  a  proper  charge 
against  the  claimant  company. 

6.  Item  4  is  for  the  cost  of  repairing  one  120-inch  mangle  chest 
belonging  to  the  Government  and  used  by  the  claimant  company  in 
the  operation  of  the  laundry.  Claimant  company  had  nothing  to 
do  with  the  purchase,  inspection,  and  installation  of  this  machine, 
all  of  which  bad  been  done  before  it  commenced  operations.  This 
120-inch  mangle  chest,  together  with  the  other  machines  purchased 
by  the  Government,  had  been  inspected  by  the  Government  inspectors 
at  the  factory  and  bore  a  tag  showing  that  the  machine  had  been 
inspected  and  accepjted.  The  evidence  shows  that  this  machine, 
daring  the  process  of  manufacture,  had  sand  holes  in  it  that  were 
reamed  out  and  plugged  with  other  metal.  This  defect  stood  the 
test  at  the  factory  and  did  not  appear  until  it  had  been  used  for 
about  eight  months.  The  continual  expansion  and  contraction  of 
this  chest,  due  to  the  heat  and  cold,  caused  the  chest  to  leak  around 
the  plug.  As  soon  as  this  defect  appeared  claimant  immediately 
called  it  to  the  attention  of  the  Government  and  the  manufacturer. 
Effort  was  made  to  have  the  vendor  replace  the  machine,  but  without 
sacoess.    The  damage  was  caused  by  a  defect  in  the  machine  re- 
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vealed  by  ordinary  usage  and  was  not  caused  through  any  negli- 
gence on  the  part  of  the  claimant  company.  There  is  no  ground 
for  charging  this  loss  to  claimant  company. 


DISPOSITION. 


The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Tanner  concurring. 


^Vfril  6,  1920. 
Case  No.  2478. 

In  re  CLAIM,  07  WESTINGHOTTSE  ELECTKIC  ft  KAHTTFACTXrBING  CO. 

1.  MISTAKE  IN  STATING  ACCOUNT. — Where  a  mistake  is  made  by  a  contrac- 

tor in  statingr  his  account  against  the  GoTcmment,  and  he  is  paid 
thereon,  hnt  no  settlement  asrreement  is  entered  into,  nor  anything 
paid  or  accepted  as  an  accord  and  satisfaction,  the  mistake  may  be 
rectified  and  the  contractor  paid  for  items  omitted  by  mistake. 

2.  CLAIX  AND  DECISION. — Claim  under  General  Order  108,  for  $1,318.52  for 

items  omitted  from  account  by  mistake.  Held,  claimant  entitled  to 
recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Contract 
Keview  and  Claims  Board,  Construction  Division  of  the  Army,  on 
a  claim  for  $1,318.52,  under  a  formally  executed  contract  under  the 
following  circumstances : 

2.  This  claim  is  filed  for  reformation  6i  an  alleged  settlement 
agreement. 

3.  The  Semet-Solvay  Co.  was  the  prime  contractor  with  the  Gov- 
ernment for  picric  acid,  Stone  &  Webster  being  employed  by  the 
said  prime  contractor  to  design  and  construct  a  picric  acid  plant 
at  Grand  Rapids,  Mich. 

4.  At  the  time,  the  purchase  of  material  was  so  involved  and  de- 
liveries so  difficult  that  the  Construction  Division  of  the  Army,  in 
order  to  assist  in  the  work,  purchased  quantities  of  the  material 
entering  into  the  construction,  conducting  the  negotiations,  devel- 
oping the  price,  and  fixing  the  deliveries,  and  issued  to  the  vendee 
what  were  known  as  purchase  authorizations.  These  authorizations 
were  accepted  by  the  manufacturers  as  bona  fide  orders  to  proceed 
with  the  work. 

5.  In  pursuance  of  this  practice,  on  October  11,  1918,  the  Chief 
of  the  Construction  Division  of  the  Army  issued  to  the  vendee, 
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Westinghouse  Electric  &  Manufacturing  Co.,  requisition  No.  85, 
calling  for  switchboard  and  equipments  in  accordance  with  certain 
specifications  therein  set  forth. 

"  Confirmation  and  payment  of  Ihis  order  will  be  made  by  Stone 
&  Webster,  picric  acid  plant  of  the  Semet  &  Solvay  Co.,  Fisher 
Station,  Mich." 

6.  The  vendee,  Westinghouse  Electric  &  Manufacturing  Co.,  ac- 
cepted this  order  and  proceeded  with  the  construction  of  the  switch- 
board, and  shortly  after  the  cessation  of  hostilities  was  requested  by 
the  Construction  Division  of  the  Army  to  suspend  work  under  the 
purchase  order  above  and  to  enter  into  negotiations  for  a  settlement 
and  cancellation  of  said  order. 

7.  The  vendee  suspended  work  and  entered  into  such  negotiations, 
and  after  audits  by  the  vendee  and  by  the  Construction  Division  of 
the  Army,  supplemental  authorization  "  C,"  dated  January  9,  1919, 
to  requisition  No.  85  was  issued  and  accepted  by  the  claimant,  by  the 
terms  of  which  said  supplemental  authorization  the  claimant  was  to 
receive  the  sum  of  $12,665.78  (see  Government  Exhibit  6^P3),  and 
on  May  1, 1919,  pajonent  in  the  sum  of  $12,555.78  was  made  direct  by 
the  Government  to  the  claimant  (see  Government  Exhibit  6-Pl). 

8.  On  October  21,  1919,  the  Construction  Division  of  the  Army 
addressed  a  letter  to  the  Westinghouse  Electric  &  Manufacturing  Co. 
requesting  additional  information  in  connection  with  certain  requisi- 
tions, among  which  was  requisition  No.  85,  in  question.  (See  claim- 
ant's Exhibit  No.  1,  p.  33,  Tr.) 

9.  The  Westinghouse  Electric  &  Manufacturing  Co.  proceeded  to 
prepare  the  information  desired  in  accordance  with  the  forms  sub- 
mitted, and  in  so  doing  discovered  that  various  items  had  been  in  error 
omitted  from  the  settlement  as  agreed  upon  and  which  settlement  was 
covered  by  the  supplemental  authorization  "  C  "  of  January  9,  1919. 

10.  It  was  found  that  charges  and  expenses  in  various  departments 
of  the  claimant's  plant  had  not  been  reported  and,  therefore,  had  not 
been  included  in  the  original  figures  of  $12,555.78,  and  that  said  errors 
and  mistakes  amounted  to  the  sum  of  $1,318.52. 

11.  Thereupon  claimant  requested  that  the  settlement  as  agreed 
upon  be  re-formed,  and  that  it  be  allowed  payment  for  the  items 
omitted  by  mistake. 

12.  The  Board  of  Contract  Review  and  Claims  Board,  Construction 
Division  of  the  Army,  held  that  they  had  no  authority  to  entertain 
any  additional  claim  under  the  said  requisition,  as  a  settlement  had 
already  been  entered  into,  and  claimant  appealed  to  the  Board  of 
Contract  Adjustment.  • 
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DECISION. 

1.  While  the  claim  is  filed  on  the  theory  that  there  was  a  settlement 
agreement  entered  into,  which  alleged  settlement  agreement  it  is 
sought  to  have  re-formed,  yet  the  evidence  shows  clearly  that  no 
settlement  agreement  was  ever  formally  entered  into. 

2.  The  evidence  shows  that  shortly  after  the  armistice,  when  the 
methods  for  arriving  at  a  fair  and  equitable  basis  of  adjustment  and 
settlement  of  suspended  contracts  had  not  yet  been  clearly  outlined 
and  much  confusion  existed  as  to  the  basis  upon  which  such  adjust- 
ments and  settlements  should  be  made,  a  representative  of  the 
Government  called  upon  the  claimant  and  that  certain  figures  were 
submitted  by  the  claimant  which  at  that  time  were  thought  to  em- 
brace the  various  items  upon  which  claimant  was  entitled  to  reim- 
bursement, and  these  figures,  upon  recommendation  of  the  repre- 
sentative, were  approved  by  the  Board  of  Contract  Review  and 
Claims  Board,  Construction  Division  of  the  Army,  and  a  paper 
styled  "  Supplementary  Authorization  C,"  dated  January  8, 1918,  to 
requisition  No.  85,  was  issued  by  the  Chief  of  Construction  Division, 
and  upon  this  supplementary  authorization  the  sum  of  $12,555.78 
was  paid  to  the  claimant.  Neither  the  supplementary  authorization 
nor  the  bill,  upon  which  payment  was  made,  contained  any  language 
indicating  that  the  same  was  a  full  and  complete  settlement  or  a  satis- 
faction and  accord. 

3.  The  evidence  further  reveals  that  there  was  a  mistake  made  in 
arriving  at  the  amount  due  the  Westinghouse  Electric  &  Manufac- 
turing Co.,  which  mistake  was  not  discovered  until  after  October  ]21, 
1919,  upon  which  date  the  Construction  Division  of  the  Army  ad- 
dressed a  letter  to  the  claimant  requesting  an  analysis  of  the  figures 
covering  the  payment  of  $12,555.78,  and  in  making  up  such  analysis 
it  was  found  that  certain  costs,  amounting  to  the  sum  of  $1,318.52, 
had  not  been  included  in  the  bill  rendered  by  the  Westinghouse 
Electric  &  Manufacturing  Co.,  and  at  about  the  same  time  it  was 
discovered  that  an  error  of  approximately  $400  in  favor  of  the  Gov- 
ernment had  been  made  in  stating  the  figures  on  a  payment  made 
to  the  claimant  under  another  contract  or  agreement. 

4.  It  therefore  appears  that  a  mutual  mistake  of  fact  was  made  in 
stating  the  figures,  and  that  as  no  settlement  agreement  was  ever 
entered  into  it  is  not  a  question  of  changing  some  existing  thing 
but  simply  a  question  of  accurately  stating  an  account. 

5.  No  settlement  agreement  has  been  executed,  and  the  contract 
was  not  terminated  by  accord  and  satisfaction. 

6.  It  is  the  opinion  of  this  Board  that  it  is  within  the  jurisdiction 
of  the  Secretary  of  War,  through  the  Board  of  Contract  Review  and 
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Claims  Board,  Construction  Division  of  the  Army,  to  reaudit  the  ac- 
counts in  question  and  to  make  a  final  settlement  agreement,  in  which 
agreement  any  errors  which  may  have  been  made  in  prior  partial 
payments  may  be  adjusted  and  the  Government  and  the  Westing- 
house  Eelctric  &  Manufacturing  Co.  be  mutually  released  from  all 
obligations  arising  under  the  contract. 

DISPOSITION. 

1.  This  decision  will  be  transmitted  to  the  Board  of  Contract 
Keview  and  Claims  Board,  Construction  Division  of  the  Army,  for 
action  in  accordance  herewith. 

Col.  Delafield  and  Mr.  Averill  concurring. 


Apkel  6, 1920.    ' 
Case  No.  1661. 

In  re  CLAU  07  XAOOB  CAB  00&P0&ATI09. 

1«  BXPEKHCENTAL  costs. — where  the  claimant  manuf aotnred  two*  ezperl- 
mental  motor  rolling  kitohent  at  the  request  of  dnly  authorized  Ck>T- 
emment  ofioert  and  in  oonf ormity  to  the  ideas,  requirements,  and  plant 
of  said  officers,  and  it  was  understood  that  if  funds  became  available, 
claimant  should  be  paid  for  actual  cost  of  labor  and  material  expended; 
and  these  kitchens  were  deliTcred  to  the  GoTernment  and  were  used  as 
models  or  standard  rolling  kitchens,  claimant  is  entitled  to  relief  under 
the  act  of  ICaroh  8,  1919. 

8.  VACXXSQ  CHABGES. — Where  claimant  orated  and  packed  three  rolling 
kitchens  for  shipment  at  the  oral  request  of  a  quartermaster  officer 
having  them  in  charge,  and  loaded  them  on  the  cars,  it  is  entitled  to 
reimbursement. 

8.  CLAIK  ABD  DECISION.— Claim  under  the  act  of  Xarch  8,  1919,  for 
$14,054.11  experimental  costs  on  rolling  kitchens,  and  packing  charges. 
Held,  claimant  entitled  to  recover  in  part. 

Mr.  Williams  writing  the  o])inion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  f()llowin<r  to  ho  the  facts: 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  heen  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $14,054.11,  by  reason  of 
an  agreement  aHc^ed  lo  ha\c  ht^cn  entered  into  between  the  claim- 
ant and  the  United  States.  The  claii'i  jrrovs  out  of  the  following 
facts  and  <ircumstan  es: 

1.  By  an  order  of  the  General  Staff,  dnted  March  23,  1918,  there 
was  created  what  was  known  as  a  TJollini;  Kitchen  Standardization 
Board,  composed  of  officers  from  different  branches  of  the  service, 
charged  with  the  duty  of  producing  a  standard  motor-drawn  kitchen 
for  general  adoption  in  the  Army.  This  board  held  various  meet- 
ings with  representatives  of  the  various  rolling-kitchen  manufac- 
turing concerns,  one  of  whic  h  meetings  was  held  April  21,  1918,  at 
Camp  Merritt,  N.  J.,  where  there  was  an  exhibition  of  rolling 
kitchens,  and  at  which  conference  the  petitioner  and  other  manu- 
facturers were  present.     At  this  time  the  Standardization  Board 
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looked  over  the  rolling  kitchens  on  exhibition  and  decided  upon  the 
principles  and  dimensions  which  it  was  deemed  advisable  should  be 
incorporated  in  a  standard  kitchen,  and  the  petitioner,  together 
with  certain  other  manufacturers,  was  directed  to  proceed  with  the 
fabrication  of  such  a  motor-drawn  kitchen  in  conformity  with  the 
ideas  expressed  and  explained  by  Lieut.  Col.  Halford,  in  charge  of 
the  work,  and  Capt.  ChurcUj  hi^'  teckhieftl^'^dviser.  At  the  time  of 
this  conference  it  seems  tp  haye,beei^  (^istinctly^  .understood  by  the 
board  and  by  the  petitioner  that  the  work  was  somewhat  experi- 
mental wid,  that  for  various  reasons,  including  ,partiQti|^iPi^an^^tI)e 
hope  of  future  business^  the  petitioner,,  ae^  Fell  as  the  ojtheriDq^nu- 
f acturers,'  understood  and  agreed  that,  if  funds  should  JDeobme  avail 
able  they  wmild  be  reimbursed  only  for  actual  labot*  costs  of  fftbri 
cation  and  the  actual  costs  of  the  material,  without  profit,  expended 
b}:  the  petitioner  upon  the  fabrication  of  the  experimental  motor- 
drawn  rolling  kitchens. 

2.  After  this  experimental  kitchen  had  been  fabricated  by  the 
petitioner  in  pursuance  of  the  directions  of  the  board,  it  was  sub- 
mitted to  the  board  and  thereafter  Col.  Halford  and  Capt.  Church 
directed  the  petitioner  to  fabricate  another  kitchen  along  the  same 
peueral  lines  with  certain  slight  improvements  that  had  been  deemed 
advisable  as  a  result  of  experiments  carried  on  in  actual  use  of  the 
kitchen  in  field  service.  In  pursuance  of  this  direction  the  petitioner 
then  fabricated  and  ihanufactured  another  and  additional  kitchen 
similar  to  the  one  which  had  been  previously  outlined.  Both  of  these 
experimental  kitchens  w^ere  delivered  to  the  Government,  and  the 
principles  and  dimensions  used  in  the  one  that  was  finally  completed 
by  the  petitioner  was  adopted  by  the  Government  as  a  standard 
motor-drawn  rolling  kitchen  for  use  in  the  Army. 

3.  In  addition  to  the  claim  based  upon  the  fabrication  of  the  two 
experimental  kitchens  above  mentioned,  the  claimant  here  also  asks 
reimbursement  of  expenses  incurred  in  preparing  for  shipment  to 
Camp  Hancock,  Ga.,  two  "  Eclipse"  and  one  '^Buzzicott"  kitchens. 
The  facts  in  connection  with  this  matter  are  that  some  time  in  Mav, 
1918,  these  three  kitchens  which  belonged  to  the  Government  were 
trailed  into  the  town  of  Passaic,  N,  J.,  into  the  petitioner's  plant  by 
Lieut.  J.  Reginald  Newton,  of  the  Quartermaster  Corps,  New  York, 
and  Lieut.  Newton  asked  the  petitioner  to  crate  and  prepare  the  said 
three  kitchens  for  shipment.  The  kitchens  were  crated  and  prepared 
for  shipment  by  the  petitioner  and  they  were  loaded  by  the  petitioner 
on  the  care  at  Passaic,  N.  J. 

4.  Claim  is  also  made  for  certain  experimental  work  and  improve- 
ments made  upon  one  certain  horse-drawn  kitchen.  There  is  no 
evidence  to  support  any  obligation  on  the  part  of  the  Government  in 
respect  to  this  matter. 
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DECISION. 

1.  The  development  of  a  satisfactory  motor-drawn  kitchen  was  a 
matter  of  .necessity.  The  board  created  for  the  purpose  of  develop- 
ing a' standard  kitchen  of  that  sort  undertook  to  secure  from  the 
petitioner  certain  services  wJliDlSS^ec^f^dftffect  and  particular  benefit 
to  the  United  States,  and  such  services  were  rendered  by  the  peti- 
tioner to  the  XJni?€?dSti[fel*iti'th6  fabrication  first  skeleton 
kitcjiei}  ^nci  in.the  i5a.brixJ^ioK^<)f  4^j?-^eppp4jQ<^  x 
embracing,  the  ide^aapd;  the  notions  .<^f  .the/l^oard  <yr6a(ed  iam  the 
stajadardi^^atioiiL  ofkitdiens.  This  work  vras  done  by  th&  petitifoner 
in  direct  reeponse' t^  the  recjuests  and  orders  of  Lieut/  Col.  Dean 
Halfbrd ,  Mbtot  Traii^poi-t  Cbrpi^  uridet  the  adthority  of-  th^  Stand- 
ardization Board,  the.woi'k  ^^a^  satisfactory,  and  the  kitchens  fabri- 
cated hy  the  petitioner  were  depaio«6trated  by  experimental  terts  to  ; 
be  suited  and.  were  adopted  as  the  standard  motor-drawli  kitchen  to 
be  used  by  the  United  States.'  The  work  was  done  by  the  petitioner 
upon  the  Understanding  that  from  motives  of  patriotism  and  from 
hopes  of  future  business,  there  would  be  no  profit  upon  this  work. 
But  it  was  understood  that  the  petitioner  should  be  reimbursed  for 
all  actual  labor  costs  of  fabrication  and  the  actual  costs  of  the  mate-  • 
rial  of  these  two  experimental  motor-drawn  kitchens ;  and  this  Board 
holds  that  the  petitioner  is  entitled  to  recover  such  expenditures  of 
the  nature  stated  as  may  be  shown  to  have  been  made  in  the  fabrica- 
tion of  the  two  kitchens  in  question.  i. 

2.  It  is  very  clear  alpo  that  the  three  kitchens,  two ' "  Eclipse " 
and  one  "  Buzzicott,"  which  were  crated  and  placed  on  boatd  the 
cars  at  Passaic,  N.  J.,  was  a  service  for  the  benefit  of  the  United 
States  which  was  rendered  at  the  direct  request  of  a  Government 
officer;  and  the  petitioner  is  entitled  to  be  reimbursed  the  actual 
reasonable  cost  of  such  services  rendered,  there  being  no  express 
agreement  covering  the  amount  to  be  paid. 

3.  No  reimbursement  can  be  allowed  the  petitioner  for  any  ex» 
perimental  or  development  coart  expended  upoiji  the  horse-drawn.    , 
kitchen  cl^-im^d  for,  as  there  is  no  evidence  to  support  any  agree- 
ment in  respect  to  that  matter  jnade  with  any  officer  or  agent  acting    ; 
under  the  direction,  instruction,  or  authority  of  the  Secretary  ot    i 

War.  .^:      ..;■,  ,  • 

DJqPOStriON.  '  t 

1.  This  Board  t^ill  cause  the  amouht  due  the  claimant  to  be  ascer-    ' 
tained  and  computed  in  accordailce  with  this  decision  and  cause  the 
same  to  be  exedited  on  behalf  of  the  United  Stales  and  by  the  claim- 
ant and  to  be  transmitted  to  the  appropriate  finance  pfficer  for  pay- 
ment.  .  •  ^  ^ 

Col.  Delafield  concurring. 


April  6, 1920. 
Case  No.  ^201. 

In  re  CLAIM  07  CLVETT,  PEABODY  A  CO. 

1.  CONSTKXrCTION  OF  CONTKACT—CAETAGE.— Where  the  contract  provided 

that  the  Goyemment  would  furnish  material  ^*  free  on  hoard  at  contrac- 
tor's plant  (the  contractor  to  pay  cartage  and  switching  charges),"  and 
a  partial  settlement  has  been  made  in  which  the  Goyemment  paid  cart- 
age on  part  of  the  material,  the  above  will  be  oonstmed  to  mean  that 
the  Goyemment  is  under  an  obligation  to  reimburse  contractor  for  cart- 
age expenses  on  all  materials  delivered  thereunder. 

2.  INSlfBANCE  ON  GOVEKNMENT  MATEBIAL. — Where  a  contract  provided 

that  the  Government  would  furnish  the  material,  and  that  the  contrac- 
tor should  be  liable  for  damage  by  fire  while  in  his  possession;  and  the 
contract  is  canceled,  leaving  material  on  hand  not  used  in  the  perform- 
ance of  the  contract,  the  contractor  is  entitled  to  be  reimbursed  for 
insurance  premiums  p&id  thereon  while  holding  and  caring  for  said 
material  subject  to  Government  orders. 

8.  STOKAGE  AND  ZNVENTOKY  CHAKGES. — Claimant  kept  and  cared  for  ex- 
cess Government  material  after  cancellation  of  a  contract,  at  the  oral 
request  of  duly  authorized  officers,  and  is  entitled  to  be  paid  there- 
for under  the  act  of  lllarch  2,  1919,  and  is  also  entitled  to  be  reimbursed 
for  cost  of  inventory. 

4.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  $1,196.80 
for  cartage,  storage,  and  insurance  charges.  Held,  claimant  entitled  to 
recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $1,196.80,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  On  March  8,  1918,  the  claimant  entered  into  proxy-signed  con- 
tract No.  E-1437,  P.  O.  EX-305,  for  the  manufacture  of  280,000 
grenade  aprons.  By  the  terms  of  this  contract  the  United  States  was 
to  furnish  "  free  on  board  at  contractor's  plant  (the  contractor  to  pay 
cartage  and  switching  charges)"  the  following  material: 

62  54"  sateen. 

2"  .86  and  1  oz.  twill  webbing. 
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2  1^^  tongueless  bar  buckles. 
Carr  durable  fasteners. 

The  Government  supplied  the  material  to  be  furnished  by  it  in 
sufficient  quantities  to  complete  this  contract  and  delivered  it  at  the 
railroad  station,  so  that  the  claimant  had  to  haul  it  2}  to  8  miles  to  its 
plant. 

The  said  contract  also  contains  the  following  provision: 

"ArticIiE  14.  The  contractor  shall  be  liable  for  any  and  all  damage 
by  fire  to  any  and  all  property  of  the  United  States  in  the  possession 
or  under  the  control  of  the  contractor." 

Prior  to  May  23,  1918,  the  claimant  was  notified  to  discontinue 
production  on  the  above  contract,  but  to -proceed  to  make  up  the  ma- 
terial; design  of  the  grenade  apron  had  been  changed,  and  it  was 
desired  to  give  the  claimant  a  contract  to  manufacture  grenade  haver- 
sacks, using  a  part  of  the  same  material  which  had  been  furnished 
to  claimant  under  the  contract  for  grenade  aprons. 

8.  On  June  11,  1918,  a  supplemental  agreement  was  entered  into, 
which  recites  that  an  agreement  had  been  reached  whereby  a  partial 
cancellation  of  contract  No.  E-1437,  P.  O.  EX-305,  shall  be  made. 
The  said  partial  cancellation  agreement  also  provides  (art.  1)  that 
the  contractor  should  furnish,  at  the  contract  price  only,  71,243 
grenade  aprons  instead  of  the  quantity  required  by  the  original 
contract,  and  (art.  2)  that  the  United  States  would  pay  the  con- 
tractor $7,417.29  for  expenses  and  disbursements  incurred  in  the 
manufacture  or  in  anticipation  of  the  manufacture  of  the  articles 
canceled  by  the  supplemental  contract,  viz : 

Machinery $2, 454. 73 

Expenses   and  disbursements  for  labor  as   a   result  of  this  can- 
cellation      4, 962v  56 

The  said  supplemental  agreement  further  recites : 

"Articie  2.  The  above  figures  were  reached  by  an  accounting 
made  by  the  contractor  to  a  representative  of  the  contracting  offi- 
cer ♦  *  *  and  determined  by  him  to  be  a  fair  and  just  compen- 
sation to  the  contractor  for  expenses  and  disbursements  caused  by 
this  reduction  in  the  quantity  of  hand  and  rifle  grenade  aprons 
originally  ordered.    ♦    ♦    ♦ 

"Article  3.  *  *  *  No  payments  other  than  for  the  items  so  de- 
livered  and  for  expnses  anci  disbursements  outlined,  in  article  2 
above  shall  be  required  of  the  United  States.  The  United  States  is 
hereby  released  from  any  and  all  further  claims  and  demands  what- 
soever arising  out  of  this  partial  cancellation  of  the  contract  of 
March  8,  1918.    ♦    ♦    ♦ 

"Article  5.  All  other  terms  and  conditions  of  the  above-mentioned 
contract  shall  remain  in  full  force  and  effect." 

As  the  partial-settlement  agreement  of  June  11  refers  specifically 
to  an  accounting  made  by  the  contractor  to  the  contracting  officer 


()0ftO  .iD,E^:;jSf9iir§,  -l^o+ijp.r^y  ^Gp^w^CTc  ^imm^Mm^W* 

and  an   agreement  reached,  tha]t'^Q^pun|bji4g..^^3^Ag|re6m^t  may 
legally  be  referred  to  as  forming  part  {ofithe'tsiiiipicthefntaP  argree- 
jfli^piypif  fIiAl^^lJ[i,ijn,9|-4^|ipj4^^pii?lf  i^  ii(')(frrnM7o.)  ^dl 

.^,    Mir  .\  Al[cM^ey^^  ther^pp^^ftntatiK?  oi^^h^  d^ip^^fikjii^ 

Maj.  Bradford  Shinkle,  Equipment  Section,  Procurement  Diriaito, 

Ordnance;  Pcipa^^^^n^.  ia.  mferi0noe'^:!tbye(«toQ6U«(i0iD  fwEicoiitlract 

of  M^rQ^i  8  (No.  E-L437,,P,  a.,j:X-305)  and  thepiaking  oi  a  new 

^j:jofl.itra9t,,  ^vJvch  wa^  ^ub^seq^uf ntjy  fQ?iter;ed, .  m^q i  on.j^ui^ft ,4,, tlpi8,  as 

contract '  No.  P9270-5327Eq: .  •  Mn  .  MoAu&yi  -  tdstifie*  Wf  pife»nted 

.,^Q,]\[I$vi.J^iftklp  ,^,the  cpnf ^renq^, of  May^aS.yarioiv^.iJteiW  ^i^im 

.fif;ja.,^sis  of  canpelljatiQn  of ,(¥)^traQt .lfp4,KXrT30i$yiqM(of[rwiliidSi'  w«8 

4A/tl^e  fprin  pf  a  typew^itte^3h^et  whi^bapee^S'iifi  \<^  n   i   -f    :^(      " 

(Dattaie,  M:4?i,  V)U  Mv^bblftjf.  Muatlc^s;  *n«fft'i^t(en^ii<:^:L:L!_::iJ^Jli^i'J_'j!J'$'ld2.00 
[IHj^HmneQ  oa-aame  tc/ Jxine't,  1918>--l^-ll.  :^x-.^-_±^J_!iiLjjj:!4_i_i:.aLiJ  .'2to<94 
Expenses  on  sjitooD,,io*>^.on. ca^s,  mwI.  ojtl^er « ax|ienii^  n'fhlcli  WdWiipldbably 
be  applic;abl^  toja^\v\cpi^tvact  are:vot  iijic^^  ,         (^     !  i     rrr  f.  j  n   .." 

[(The  wHness^itehtiLfied  that  it  ishisaiadei^t^idaffig'the'^tw&.itcbis^of 
.Q$il^»g<e([atid  'insamn/?re  !to(  JvfAe.  ly  1918,  «v?^re  allowed  *  in  itb]&!f>flrtial 
jc^QcQUati^);^!)  a^f^ewe^it  Aviiich  jiwaaexecuk«id'  on/.JdneJillt  l-He  alio 
,'tEeti^ed, that  thw.aUqwanoe  ^vkB  Bia^k  for  (tattlagelaml  ineunranceion 
(i;ri^teml  iWbiph  TV-aPi  fiirnishml  und^^jcpfittact  No.  'Ei^l,437vP;»6j. 
;^X-3Q§,  md  iwhich  it  ]»v'.as  kwj^n  could-  rtptbe.iwefi  fiwtbc^fuifill'- 
.flfi^nf, ;o^  q9}}\i:mt  ^o,,  P987(>-$32TEq,  Xmea^  a<r  thatirttmeVtMay  83) 
itf wa^  njpt  iknowja  ho>v,mueii  iMat^riaA<ifo]uJd.;lWfrqqfUiff?d,  ftn^.the  new 
contract,  and,  therefore,  the  jitems  i^ow  fIaiin?4;cpnUl.not)>t  fj^^liuled 

« 

ii:i  the  cancellation  agreement  of  June  11,  1918. 

'■'  Contract  No..E^.1437^  P.  O.  EX-305,  provide^  thM  prior. to  final 
.payment  the  contractor  shall  furnish  a  sworn  statement  of  tiie  quan- 
tity of  unused  material  furnished  by  the  (prov^riwept^  yhich  f^sAl 
be  returned.  Mr.  McAuley  testified  that  he  did  npt  render  such  a 
stiitembjit  prior  to  the  execution  of  this  partial  settleinent  contract 
of  June  11,  because  he  was  told  not  to  do  so,  for  th^  next  contract  to 
be  awarded.  (P92ii'0-5327Eq)  would, use.  i^p  most  pf  that  material 
Tlbeclftunant  did  iiot,  however,  obtain  any  furthfer  contract  by  whidh 
it  could  use  the  excess  material  left  over  froni  Ihfe'Contract  of. 

March  8.  '       •         '    '  '."''"'  '  ."^^•  '"'    • 

'  On  June  3,  1918^  Lieut.  John  %^  "VVtight,  then  ch'i^l^'H'nsp^ctor, 
Ordnance  Department,  Troy,  N.  *i^,  wrpte  in  Vegt^rc]  to.  the  unused 
^qmpoiient  material  left  over  from  Uie  agreedrupon  partial  caweU 
lation  of  the  contract  of  March  8,  saying:  ••:.'.'       '^ 

^  ^^  Ybti  are  to  mftlc^  note  a.hd  keep  ^ccoiuif  off  exi^tense^  siibh  as' car- 
riage charges,  repacking,  and  packing  cast^  in  this  mkiiher  "MiA  a 
i;equest  will  be  nxade  for.  ^eimhur$^D^ent." 
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.  .  4.  As  a  further  result  of  the  conferjence  of  May.  23  and  in  acqorri- 
anqe  with  the  agreemejits  therein  reached,  the  claimant  e;itered  into 
proxy-signed  contract  No.  P9270-5327Eq,  dated  Jupe  4, 1918,  fox  the 
niahuf acture  of  207,000  grenade  haversacks.    This  contract  provided 

"that  the  Governnient  would  furnish  certain  material  necessary  to 
complete  the  contract,  including  sateen.  On  June  27,  .1918,  tlie 
claimant  was  ordered  to  stop  production  under  the  contract  of  June 
4,  because  it  had  been  again  decided  to  change  the  design  of  ..the 
haversack.  A  supplemental  contract  wa>s  entered  into  on  Augiist 
19,  1918,  in  partial,  cancellation  of  the  contract  (P9270-5327Eq)  pf 
June  4,  1918.  We  need  not,  however,  further  consider  the  contract 
of  June  4,  or  its  settlement  contract  of  August  19,  because,  none  of 
the  excess  material  which  forms  the  basis  of  the  present  claim^  and 
which  was  left  over  frona  the  previous  contract  of  March  8,  was 
actually  applied  to  the  contract  of  Ju];ie  4.  While  it  was  originally 
intended  (on  May  23)  to  apply  that  excess  material  to  the  contract 
of  June  4,  it  was  not  so  applied,  because  the  new  design- of  haver- 
sack did  not  require  its  use,  in  quantity,  and  the  conti'act  was  sus- 
pended. We  will,  therefore,  dismiss  from  further  consideration,  tjie 
contract  of  June  4  (P9270-5327Eq)  and  its  cancellation  agreement, 
because  they  have. nothing  to  do  with  the  claim  here. presented,  he- 
cause  it  relates  solely  to  charges  in  connection  with  (lovernment- 
owned  material  which  was  left  oyer  jvfter  the  suspension  of  contract 
No.  EX-305,  and  which  was  either  contemplated  to  be  used  on  thj 
contract  of  June  4,  and  not  used,  or  which  it  was  known  could  not  be 
used  on  the  said  contract  of  June  4. 

5.  This  claim  consists  of  the  following  items : 

Storage  (>-l-lS  to  ^1-19,  O.OOO  sq.  ft.  at  JfO.lo  per  sq.  ft.  per  aimuin—  ?G00.  00 

IiifiliraiK-e  G~l-18  to  2-1-19 . 175.40 

Cartage,  labor,  etc.,   recoivinj;  and  shipping , __  403,00 

Labor,  taking  inventory. ...  —  ..  18.34 

1, 19G.  80 

In  a  memorandum  to  this  Board  the  claimant  has  made  explana- 
tion of  its  claim  as  follows: 

"  We  do  not  claim  storage,  insurance,  cartage,  etc.,  upon  materials 
which  were  furnished  by  the  U.  S.  Government  to  enable  us  to  com- 
plete contract  No.  P927()-5IV27Kq.  Our  claim  is  confined  to  the  sur- 
plus materials  which  were  furnished  us  under  contract  E-1437, 
WaF— Ord.  No.  EX-30o." 

6.  The  Government-owned  materials  actually  reniainerl  at  the 
claimant's  phtnt  from  the  time  they  were  delivered,  shortly  after  the 
contract  of  March  8,  1918,  was  executed,  until  they  were  removed  by 
the  Government  February  1,  1919.  At  the  hearing  it  developed  that 
the  claimant  had  repeatedly  requested  representatives  of  the  Ord- 
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nance  Department  to  remove  the  materials  from  the  time  the  first 
contract  was  suspended  about  May  23,  1918,  until  all  of  the  goods 
were  finally  removed.  The  first  requests  were  that  the  goods 
furnished  under  the  first  contract  which  could  not  be  used  in  filling 
the  second  contract  be  removed,  and,  after  the  second  contract  was 
suspended,  that  all  of  the  goods  be  removed.  It  further  appears  that 
from  time  to  time  while  the  goods  remained- at  the  claimant's  plant 
the  claimant  was  obliged  to  move  the  goods  from  one  building  to 
another.  The  quantity  of  sateen  unused  was  in  excess  of  600,000 
yards.  However,  no  claim  is  made  for  expenses  incurred  in  moving 
the  goods  from  one  building  to  another. 

Lieut.  John  E.  Wright,  chief  inspector  at  the  claimant's  plant, 
testified  that  the  rolls  of  sateen  weighed  500  pounds  apiece,  and  the 
claimant  had  obtamed  outside  help  and  trucks  to  handle  them.  He 
also  testified  that  the  claimant  rei)eatedly  requested  him  to  have  the 
material  moved,  and  he  comnnmicated  with  Lieut.  Borden  and  Capt. 
Rick  in  New  York,  who  told  him  that  the  thing  to  do  was  to  tell  the 
claimant  to  store  the  material,  and  it  would  be  taken  care  of  later. 
Thereupon  Lieut.  Wright  so  notified  the  claimant  and  told  Mr.  Dean, 
the  president  of  the  claimant  company,  to  store  the  material.  It  does 
not,  however,  appear  from  the  record  when  these  instructions  were 
given. 

DECISION. 

1.  The  first  question  presented  by  this  record  is  whether  the  partial 
cancellation  contracts  of  June  11  and  August  19  operate  to  release 
the  Government  from  the  claims  here  made. 

2.  The  claimant  has  stated,  under  oath,  that  it  does  not  claim 
storage,  insurance,  cartage,  etc.,  upon  materials  which  were  furnished 
by  the  Government  to  enable  it  to  complete  contract  No.  P9270- 
5827Eq  which  was  canceled  August  19,  but  that  the  claim  is  confined 
to  surplus  materials  which  were  furnished  under  contract  No. 
E-1437,  P.  O.  EX-305,  on  March  8,  which  was  formally  canceled  on 
June  11  in  accordance  with  the  oral  agreement  reached  on  May  23. 
As  this  statement  is  in  accord  with  the  facts  priesented,  we  are  unable 
to  see  how  the  contract  of  June  4,  P9270-5327Eq,  or  its  cancellation 
contract  of  August  19,  has  any  bearing  on  the  claim  here  presented, 
because  the  material  in  question  was  not  furnished  to  perform  that 
contract  (P9270-5327Eq)  and  was  never  applied  to  it.  We  therefore 
hold  that  the  contract  of  June  4  (P9270-5327Eq)  did  not  apply  to 
the  excess  material  which  is  the  basis  of  the  present  claim,  and  hence 
the  cancellation  agreement  of  August  19  has  no  bearing  on  the  subject 
matter  now  under  consideration. 

3.  The  contract  of  March  8,  1918,  No.  E-1437,  P.  O.  EX-305,  was 
partially  canceled  by  supplemental  agreement  dated  June  11,  1918, 
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which  does  not  purport  to  be  a  complete  cancellation  and  a  full  re- 
lease of  all  claims  growing  out  of  said  contract.  The  release  clause 
is  not  general  in  terms,  but  only  "  from  any  and  all  further  claims 
and  demands  whatsoever  arising  out  of  this  partial  cancellation  of 
the  contract  of  March  8,  1918."  The  said  agreement  of  June  11  also 
provides :  "  All  other  terms  and  conditions  of  the  above-mentioned 
contract  (of  March  8)  shall  remain  in  full  force  and  effect."  The 
settlement  contract  refers  specifically  to  an  agreement  and  Account- 
ing made  with  the  claimant,  which  was  shown  by  the  evidence  to 
have  been  made  on  May  23.  This  accounting  and  agreement  may 
legally  be  referred  to  as  forming  a  part  of  the  supplemental  agree- 
ment of  June  11,  in  order  to  determine  its  scope.  From  it  we  find 
that  cartage  and  insurance  were  paid  on  webbing,  buckles,  and 
fasteners  which  it  was  known  could  not  be  used  on  the  new  contract, 
but  that  "  expenses  on  sateen,  loss  on  cases,  and  other  expenses,  which 
will  probably  be  applicable  to  the  new  contract  are  not  included." 
In  addition  to  that,  the  claimant  was  told  on  May  23  that  it  would 
get  a  new  contract  in  which  even  more  than  the  excess  sateen  on  hand 
would  be  used.  The  facts  did  not  materialize  as  expected  or  as  prom- 
ised by  the  agents  of  the  Government  and  the  material  was  not  ap- 
plied to  the  new  contract.  There  were  600,000  yards  of  sateen  left 
over  from  the  contract  of  March  8,  which,  as  it  was  subsequently 
discovered,  could  not  have  been  and  were  not  used  in  the  performance 
of  the  new  contract.  But  it  appears  that  the  claimant  was  induced 
to  sign  the  supplemental  agreement  in  consideration  of  the  promises 
which  did  not  materialize.  From  every  angle  it  therefore  appears 
that  the  partial  settlement  agreement  was  not  intended  to  apply  and 
did  not  apply  to  the  excess  left  over  from  the  contract. 

We  are  therefore  of  the  opinion  that  by  oral  agreement  made  and 
-entered  into  on  May  23,  which  is  referred  to  and  made  part  of  the 
cancellation  agreement  of  June  11,  the  claimant  and  the  Govern- 
ment excepted  from  the  operation  of  the  cancellation  agreement  of 
June  11  claims  relating  to  the  excess  sateen  left  over  from  the  con- 
tract of  March  8,  and  hence  the  cancellation  agreement  of  June  11 
does  not  preclude  the  allowance  of  the  claim  here  presented. 

4.  Cartage, — It  appears  that  the  cartage  and  insurance  were  paid 
on  the  webbing,  buckles,  and  fasteners  as  part  of  the  settlement  agree- 
ment of  June  11.  Thus,  in  construing  the  contract,  the  parties  to  it 
were  of  the  opinion  that  these  were  proper  items  of  allowance.  The 
construction  put  upon  the  contract  by  the  parties  is  entitled  to  great 
weight.  Why  the  contractor  should  not  have  been  allowed  cartage 
on  the  sateen  at  the  same  time  is  hard  to  understand,  because  cartage 
charges  were  equally  applicable  to  the  sateen  as  to  the  webbing, 
buckles,  and  f  asteners^  and  such  charges  accrued  as  soon  as  the  mate« 
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rial  reached  tlie  claimauts.  plant.  It  would  seem,  hpwevei',  that  the 
•  claimant  agreed  on  May  23  to  lefive  all-chargeg  on  the  sateen  i^pen 
for  future  adjustment,  and  as  a  result  thereof  the  partial  canceU^ion 
agreement  of  June  11  wat?  entered  into,  which  provides:^' All  other 
terms  and  conditions  of  the.  above-mentioned  contract  (of  March  8) 
shall  remain  in  fulj  force  and  effect."  Dne  of  these  terms,  .which  is 
to  be  considered  as  still  in- effect,  is  that  the  (xovernment  was  to  fur- 
nish the  sateen  "  free  on  board  at  contractor's  plant  (the  contractor 
to  pay  cartage  and  switching  charges)."  There  is  somewhat  of  an 
ambiguity  in  this  .phrase.  It  distinctly  provides  that  the  material 
sliall  be  furnished  free  on  board  at  contractor's  plai^L  This  is  a  plain 
and  mandatory  provision-  which  is  obscured  by  the  words  in  paren- 
theses which  follow,  viz,  "  the  contractor  to  pay  cartage."  Mani- 
festly, some  one  must  pay  the  cartage  from  the  railroad  to  the  plant, 
.2 J  or  3  miles  away,  and  goods  set  down  at  the  railrpad  station  were 
not  furnished  "  free  on  board  at  contractor's  plant "  as  the  Govern- 
ment had  contracted  to  do.  To  solye  this  ambiguity,  the  construction 
put  upon  the  contract  by  the  parties  themselves  when  an  allowance 
•was  made  for  cartage  on  the  webbing,  etc.,  should  be  given  proper 
weight,  and  we  think  their  construction  was  right. 

We  are  therefore  of  the  opinion  that  the  true  intent  and  meaning 
of  this  contract  was  that  the  Government-owned  material  was  to  be 
furnished  free  of  cost  to  the  contractor  at  its  plant,  and  hence  the 
claimant  is  entitled  to  reimbursement  for  expenses  it  has  been  put  to 
in  getting  it  there. 

5.  Insurance. — Article  14  of  the  contract  of  March  8,  1918,  pro- 
vides that : 

"  The  contractor  shall  be  liable  for  any  and  all  daraa^  by  fire  to 
any  and  all  property  of  the  United  States  in  the  possession  or  under 
the  control  of  the  contractor." 

In  the  exercise  of  sound  business  judgment  this  provision  of  the 
contract  made  it  necessary  for  the  claimant  to  take  out  and  maintain 
insurance  on  the  Government-owned  material  while  it  was  "  in  the 
possession  or  under  the  control  of  the  contractor.!'  The  said  pro- 
vision was  continued  in  operation  by  the  saving  clause  in  the  partial 
cancellation  contract  of  June  11, 1918,  and  the  claimant  continued  to 
carry  the  insurance  on  the  Government-owned  material  as  long  as 
it  remained  at  its  plant.  It  would  be  manifestly  unfair  to  make  the 
contractor  responsible  for  damage  by  fire  to  property  of  the  Govern- 
ment remaining  at  its  plant,  which  the  Government  refused  to  re- 
move, and  yet  not  to  reimburse  the  claimant  for  the  expense  incurred 
by  him  in  carrying  insurance  on  the  property.  The  cost  of  liability 
insurance  has  been  held  to  be  a  part  of  the  '^  actual  cost  of  extra 
work  "  performed  by  the  contractor  operating  under  a  Government 


.|^f^aihP^j^fr|piiH;e(j[^^^  tbfi>^i9fii  ipFiiki3^p|e  wheat tUeiGlaiibiaiit 

While  there  is  an  announced  poHcyifayftheGcsTbraihint'thatiitKv'iiliiot 
be  responsible  for  the  cost  of  insurance  premiums,  there  is  no  legal 
barrier  to  its  contracting  f&f')^irtr'Aikk,    By  the  clause  in  the  con- 

:tor.  re- 
there- 


tract  of  March  8  the  Government  spught,to  hpld  the  contrj^ctc 

insurance 

v  I-  - 

of  Government-owned  property,  and  tnat  there  arose  jpvi^^  t^o  No- 
vember 12, 1918,  an  implied  oWigation  on  tlie  part  of  tne  Government 
to  reimburse  the  claimant  therefor.  The  same  is  also  true  with  ref- 
erence to  the  item  of  claim  for  "  Itibor,  taking  inventory." 

6.  Storage, — Over  600,000  yards  of  Government-owned  sateen, 
which  could  not  be  used  by  the  claimant,  were  left  at  its  plant  from 
May,  1918,  to  February  1, 1919.  This  material  was  in  bales,  weighing 
600  pounds,  which  claimant  had  to  move  from  one  building  to  an- 
other, with  the  assistance  of  outside  labor  so  as  not  to  interfere  with 
the  operation  of  its  plant.  The  claimant  made  repeated  requests  that 
the  Government  remove  this  material,  but  the  Gpverniyient  failed  to 
do  so  until  February  1,  1919.  It  appears  that  Lieut.  AVright,  on  the 
authority  of  his  superior  officers,  told  the  claimant  to  store  this  ma- 
terial and  it  would  later  be  taken  care  of,  meaning  that  the  storage 
would  be  paid. 

We  are  therefore  of  the  opinion  that,  in  view  of  the  circumstances 
shown  and  the  promise  made  by  Lieut.  Wright,  the  claimant  is  en- 
titled to  be  paid  for  storage  of  the  said  material  from  June  1,  1918, 
to  February  1,  1919,  when  the  material  was  removed. 

7.  The  Government's  obligations  remaining  from  its  transactions 
with  this  claimant  arise  either  directly  or  by  clear  implication  out 
of  the  original  proxy-signed  contract  of  March  8,  1918.  The  oral 
agreement  with  Maj.  Bradford  Shinkle  of  May  23,  1918,  which  was 
later  partially  embodied  in  the  partial  cancellation  agreement  of 
June  11, 1918,  created  no  new  agreements  as  regards  the  sateen  in  so 
far  as  it  affects  any  item  of  this  claim.  The  obligation  to  pay  cartage 
arises  from  the  express  terms  of  the  proxy-signed  contract.  The 
other  obligations  are  clearly  implied  from  other  express  terms  con- 
tained in  said  contract,  viz :  (a)  Insurance  premiums  from  the  claim- 
ant's obligation  to  maintain  insurance  on  excess  sateen,  due  to  its 
contractual  obligation  to  the  Government  in  case  of  fire;  (6)  storage 
charges  from  the  delay  of  the  Government  in  removing  the  excess 
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sateen,  thus  requiring  the  claimant  to  store  the  same,  which  was 
reaffirmed  ty  the  specific  directions  of  Lieut.  John  E.  Wright,  Ord- 
nance Department,  to  store  the  excess  sateen;  and  (c)  inventory  ex- 
penses from  claimant's  obligation  to  account  for  the  excess  material 
upon  its  removal  by  the  Government. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  "  C  "  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  maimer  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


April  6,  1920. 
Case  No.  2531. 

In  re  CLAIM  OF  YOXmO,  COKLEY  A  DOLAH. 

1.  DATE  OF  AOEEBMENT. — Where  the  only  evidence  of  contractnal  relations 
relates  to  transactions  after  Noyember  12,  1918,  and  where  there  had 
been  no  performance  nor  obligations  nor  expenses  incurred  on  faith  of 
such  a  contract  prior  to  that  date,  relief  can  not  be  granted  under  the 
act  of  March  3,  1919. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for 
$11,466.84,  based  upon  an  alleged  agreement,  in  writing,  for  the  manu- 
facture of  drill  chucks.    Held,  claimant  Is  net  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  daim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  by  reason  of  an  alleged  agreement  between 
claimants  and  an  officer  acting  under  the  instruction  of  the  Secretary 
of  War. 

The  claim  was  set  for  hearing  before  this  Board  on  March  30, 
1920,  of  which  hearing  claimants  were  notified.  No  one  appeared  at 
the  hearing  to  represent  claimants,  and  claimants  were  then  advised 
in  writing  that  unless  they  notified  this  Board  within  five  days  from 
March  30,  1920,  that  they  desired  to  be  heard  further  the  claim 
would  be  decided  on  the  record  as  it  stands. 

Nothing  further  has  been  heard  from  claimants. 

STATEMENT  OF  FACTS. 

1.  The  statement  of  claim  filed  herein  states  that  claimant  entered 
into  an  agreement  with  an  officer  or  agent  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War  before  November 
12,  1918,  "  and  on  or  about  the  18th  day  of  Decemher^  1918^^  for  the 
purchase  of  certain  machinery  described  in  the  statement  of  claim. 

2.  Claimant  further  states  that  the  best  written  evidence  of  the 
nature,  terms,  and  conditions  of  the  agreement  is  a  certain  procure- 
ment order  from  the  Procurement  Division  of  the  Ordnance  Depart- 
ment, No.  P18767-256PGI,  dated  Decemler  18,  1918.  The  copy  of 
this  alleged  procurement  order  attached  to  the  record  is  not  signed. 

3.  Claimant  also  submits  what  purports  to  be  a  copy  of  a  letter 
from  one  G.  B.  Harlock,  addressed  to  the  New  York  District  Claims 
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Board,  stating  that  he  was  connected  with  claimants  as  manager  of 
their  Washington  oiRce,  and  further  stating  as  follows : 

"As  far  as  I  can  recall  without  further  reference  to  my  records 
as  kept  in  Washington  and  some  refreshing  conversation  with  Mr. 
F.  M4.»iV^l?pi,if>^i)»he  Miscellaneous  Section,  Procurement  Division,  I 
would  not  hesitate  to  say  that  verbal  negotiations  pertaining  to  this 
contract  were  entered  into  I^^X^ug-^^^i^ember  11,  1918.^ 

4.  There  is  also  in  the  record  correspondence  indicating  that  a 
requisition,  was  pV^{)i^e'cl  ^iy^'the  Boarcl  of  Aircrafi  ^Production  on 

soipe  atl}W  .depa^trnj^al  ,p%^r  |Q^;thi^'jpiafc^ilift^5,:<iftted'3SeH^  i 
her  20,  1918^  a»d  that  o«  I)eceiabec.l*,'lftL8^.aja?i)ffimal(0f  thc^A.  S. 
A*  P.  Division.  j(;:^ve0tQd(!UiatJJi«i»aua<j0r«^ 

tioa  be  tnattufaetur^d  in  spitii  cff  tbd 'ladt  tiiat  t^e<ia)«m4^ee''hftd4)een 

signed.  ^      ,  ^     ''^'i'^^^^'''^.''^ll:^ 

5.  The  foregoing  comprises' thie  e violence  ^WittWl ,  ^6\th|e  >i5is- 

trict  Claims  Bo^rd,  which  rejectee]  theqlaiin  as  fijed^  fpr  wa^t  of 
any  evidence  that  any  agreement  had  been  entered  into  or  work 
done  by  claimant  prior  tb  NdvembeiT' 12^  1918,  but  alkirwed  elainutht 
an  arbitrary  amount,  of  $200  for  •engineering' and  pineliminkry  ex- 
penses, on  what  theory  is  jotot  clear;  '      ' 

6.  Claimant  has  presented  no  fuxther  evidence  in  the  case. 

7.  Nothing  appears  to  have  been  done  by  way  of  performance 
under  the  purchase  order,  and  a  sM^pensioB  of  whatever  agree- 
ment this  may  have  amounted  to  was  apparently  accepted  by  daim- 
ant  on  or  about  March  21,  1919.    . 

.      DI^CISIOX. 

1.  The  evidence  in  this  record  does  not  show  any  agi'eement,  ex- 
press or  implied,  within  the  terms  of  the  act  of  March  2,  1919. 

2.  The  only  matters  presented  which  are  sufficiently  definite  to 
be  regarded  as  evidence  of  contractural  relations  relate  to  transac- 
tions after  November  12,  1918,  and  there  is  nothing  in  the  reoord 
sufficient  to  show  any  contractual  relations  whatever  between  claim- 
ant and  any  officer  of  the  Government  prior  to  that  dafe^. 

pispqsrrioN. 

1.  The  claim  should  be  denied.  .   .  '  » 

Col.  Delafield  and  Mr.  Hopei  concnrrittg.  =  >  '  :.   . 


1,1         •>>.'.  1  ' 
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Cases  Nos.  1160,  II6I,  and  liB74.  '  ' 

if^  re  CLAIM  07  REZ  HABjtI9  FZSE  AmJAlVCS  CO.    . 

.      ••     •  •  .  -     . 

^    .        ApBii.6,  1920. 

1.  BEIiAT  IN  PSBFOKMANCE. — Wkere  it  was  agreed  that  performanoe  of  the 

contract  and  delivery  thereunder  was  to  be  conditioned  upon  Govern- 
ment assistance  in  the  procnrement  of  necessary  component  parts  and 
materials,  and  the  Goyemment  controlled  the  supply  thereof,  delay  oh 
the  part  of  the  contractor  because  of  the  lack  of  materials  must  be 
attributed  to  the  Goyemment  and  not  to  the  contractor,  when  such 
necessity  was  made  known  to  the  proper  Government  officer. 

2.  CHANGE  IN  SPECIFICATIONS  AND  INSPECTION.— Orders  for  chemical  fire 

engines  required  that  the  engines  should  be  constructed  in  conformity 
with  the  requirements  of  the  tTnderwriters'  Laboratories  (this  provi- 
sion was  inserted  by  the  Government),  and  when  said  laboratories  de- 
layed from  6  to  10  weeks  in  making  inspection  and  then  ordered 
changes,  causing  delay,  such  delinquency  can  not  be  charged  against 
the  contractor. 

8.  BOND, — Where  in  the  negotiations  between  the  claimant  and  the  negotia- 
ting officer  no  bond  was  required,  and  none  was  required  for  several 
months  after  the  work  had  begun  and  large  obligations  had  been  in- 
curred, when  a  bond  was  demanded  by  a  contracting  officer  failure  to 
comply  did  not  justify  the  cancellation  of  the  contract. 

4.  CANCELLATION  OF  CONTBACT— -WHEKE  FOBMAL  AND  WHEBE  INFOB- 
XAL — JTTBISDICTION. — When  contracts  were  canceled  for  alleged  de- 
linquencies in  deliveries,  which  were  in  fact  caused  by  Government  offi- 
cers or  agencies,  settlement  will  be  made  in  accordance  with  the  sup- 
ply circulars  of  the  Purchase,  Storage  and  Traffic  Division,  in  the  case 
of  informal  contracts;  but  if  the  contract  was  a  formally  executed  con- 
tract and  was  terminated  or  canceled  by  a  proper  Government  officer  it 
is  immaterial  whether  the  contract  should  have  been  canceled  or  not, 
the  Secretary  of  War  is  without  power  to  amend  it,  and  this  Board  has 
no  greater  authority. 

0.  CLAIX  AND  DECISION. — Claims  under  the  act  of  March  2,  1919,  on  chemical 
fire-engine  contracts  for  $1S0,000  and  on  fire-extinguisher  contract 
for  $86,500.  Held,  claimant  entitled  to  recover  on  the  informal  orders, 
but  not  on  the  formal  contract. 


Mr.  Henry  writing  the  opinion  of  the  Board. 


FINDINGS  OP  PACT. 


The  Bdard  finds  the  following  to  be  the  facts : 
1.  These  three  claims  were  heard  and  considered  together,  as  the 
questions  in  each  case  are  similar  and  depend  upon  the  same  evidence. 
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One  claim  grows  out  of  a  formal  contract  for  131  chemical  fire 
engines,  which  was  canceled ;  and  one  from  a  procurement  order  for 
226  fire  engines,  and  the  other  from  a  procurement  order  for  10,000 
fire  extinguishers.    The  claims  had  their  inception  in  this  manner  : 
On  April  1,  1918,  a  procurement  order,  No.  19777,  was  issued  for  14 
chemical  fire  engines,  which  were  to  be  delivered  on  or  before  April 
30,  1918,  and  on  the  same  date  order  No.  19778  was  issued  for  117 
chemical  fire  engines,  to  be  delivered  on  or  before  April  30,  1918. 
The  engines  were  to  cost  $530  apiece.    Thereafter  these  two  procure- 
ment orders  were  consolidated  and  a  formal  contract.  No.  470,  was 
issued  in  lieu  thereof.    On  April  26,  1918,  a  procurement  order  was 
issued  for  226  chemical  fire  engines,  to  be  delivered  on  or  before  May 
31, 1918,  and  it  was  provided  in  this  order  that  the  fire  engines  to  be 
delivered  thereunder  should  bear  "  underwritei's'  labels,"  and  under 
this  requirement  it  was  necessary  to  construct  the  engines  in  con- 
formity to  the  rules  of  the  Underwriters'  Laboratories,  of  Chicago, 
111.    On  April  20,  1918,  a  procurement  order  was  issued  for  10,000 
tire  extinguishers,  to  be  delivered  before  August  17,  1918. 

2.  Before  accepting  and  signing  formal  contract  No.  470,  the 
claimant  incorporated  into  this  contract,  by  reference  to  its  original 
proposals,  a  provision  that  its  performance  was  to  be  conditioned 
upon  governmental  assistance  in  the  procurement  of  the  necessary 
-component  parts  and  materials.  The  evidence  shows  that  practically 
all  of  the  negotiations  between  claimant's  representative  and  the 
(lovernment  were  carried  on  with  Capt.  M.  F.  Carroll,  and  that  it 
was  understood  between  the  claimant  and  Capt.  Carroll  that  the 
claimant  was  to  have  such  assistance  as  was  necessary  through 
l)iiority  orders,  etc.,  to  enable  it  to  comply  with  delivery  dates. 
After  the  issuance  of  the  procurement  order  for  226  fire  engines  and 
the  procurement  order  for  the  10,000  fire  extinguishers,  they  were 
reduced  to  contract  form  and  forwarded  to  the  claimant,  and  before 
signing  the  same,  claimant  inserted  a  like  provision  in  these  contracts, 
requiring  the  (Tovernnient  to  asirist  in  the  procurement  of  mate- 
rials; but  the  Government  contracting  oiBcer  refused  to  sign  the 
(U)ntraot  when  returned  to  him  in  this  form,  and,  after  a  long  series 
of  negotiations,  finally  demanded  of  the  claimant  that  it  execute  bond 
for  the  faithful  performance  of  the  contracts,  which  the  claimant 
failed  and  declined  to  do.  All  of  the  contracts  and  orders  were  there- 
upon canceled. 

8.  I'he  procurement  order  for  fire  engines  contained  a  provision 
that  they  should  bear  underwriters'  labels,  and  an  oral  agreement 
was  also  made  that  the  engines  to  be  produced  under  the  formal 
contract  should  also  bear  underwriters'  labels.  It  appears  from  the 
evidence  that  several  months'  delav  was  caused  the  claimant  bv  rea- 
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son  of  this  requirement  of  the  underwriters'  label,  as  it  took  the  Un- 
derwriters' Laboratories  from  6  to  10  weeks  to  make  an  inspection, 
and  several  weeks  additional  were  required  in  which  to  make  a  report, 
which  report  required  certain  changes  to  be  made.  It  required  sev- 
eral weeks'  further  time  to  make  the  required  changes. 

4.  The  Government,  through  the  Priority  Committee  of  the  War 
Industries  Board,  controlled  the  country's  supply  and  output  of  metal 
and  parts,  and  these  contracts  could  only  be  performed  with  gov- 
ernmental assistance  in  the  procurement  of  materials ;  and  the  weight 
of  the  evidence  is  to  the  effect  that  the  Government  officer  did  not 
render  such  assistance  in  this  respect  as  might  have  been  expected 
and  that  was  necessary  to  enable  claimant  to  comply  with  its  con- 
tract as  to  the  time  of  the  delivery  of  its  products. 

5.  It  also  appears  from  the  evidence  that  in  the  negotiations  be- 
tween Capt.  Carroll  and  the  claimant's  representative  no  bond  was 
required,  but,  on  the  other  hand,  that  the  requirement  of  the  bond 
had  been  waived. 

6.  No  deliveries  were  made  under  any  of  these  contracts,  but  the 
claimant  expended  large  sums  and  incurred  obligations  for  labor 
and  the  purchase  of  materials  and  component  parts,  and  considerable 
work  had  been  done  when  the  contracts  were  canceled  by  the  con- 
tracting officer  on  October  19,  1918.  The  reasons  given  for  the  can- 
cellation were  the  failure  of  the  contractor  to  give  bond  and  to  make 
deliveries  in  accordance  with  the  terms  of  the  contracts. 

DECISION. 

1.  This  Board  is  without  jurisdiction  as  to  the  formal  contract. 
No.  470,  which  was  canceled,  because  wdien  a  formal  contract  is 
terminated  it  is  no  longer  possible  for  the  Secretary  of  War  to 
amend  it  by  a  supplemental  agreement,  and  tliis  Board  has  no 
greater  powers  in  such  a  situation.  It  matters  not  whether  the  con- 
tract should  have  been  canceled  or  not.  It  was  canceled  by  a  duly 
authorized  representative  of  the  Secretary  of  War.  The  contractor, 
under  the  circumstances,  could  have  elected  to  treat  the  notice  of 
cancellation  as  not  terminating  the  contract  during  the  time  stipu- 
lated for  performance,  but  after  the  lapse  of  such  time  the  contract 
can  not  be  kept  alive  except  by  the  mutual  agreement  of  the  parties. 
There  was  no  such  agreement  in  this  case.  There  w^as  nothing  whicii 
could  be  interpreted  as  a  suspension  for  the  purpose  of  adjustment. 

2.  As  to  the  agreements  evidenced  by  the  procurement  orders  dated 
April  26,  1918,  for  226  chemical  fire  engines,  and  April  20,  1918, 
for  10,000  fire  extinguishers,  the  situation  is  different.  The  Board 
finds  that  those  orders  were  preceded  by  an  oral  agreement  which 
contained  the  provision  that  performance  was  to  be  conditioned  upon 
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governmental  assistance  in  the  procurement  of  the  necessary  com- 
ponent parts  and  materials.  The  oral  agreement  was  not  merged 
in  the  written  procurement  orders,  because  they  were  never  ac- 
cepted. The  contractor,  before  signing  them,  inserted  the  provision 
that  performance  was  to  be  conditioned  on  Government  assistance. 
The  contracting  officer  refused  to  sign  after  the  condition  was  in- 
serted, and  in  addition  insisted  on  the  contractor's  giving  bond, 
which  was  not  one  of  the  provisions  of  the  oral  agreement,  and  the 
contractor  refused  to  give  bond  and  did  not  do  so. 

3.  It  is  true  the  contracting  officer  canceled  the  informal  contracts 
at  the  same  time  and  for  the  same  reasons  as  the  formal  contract. 
But  the  act  of  March  2,  1919,  provides  that  the  Secretary  of  War 
may  adjust  an  informal  contract  "  when  such  agreement  has  been 
performed  in  whole  or  in  part."  The  intention  is  clear  that  the 
Secretary  of  War  was  to  have  power  whether  the  informal  agree- 
ment was  terminated  or  not.  It  follows  in  the  present  case  that  the 
informal  agreements  may  be  adjusted  even  though  they  have  been 
terminated  by  cancellation. 

4.  The  Board  holds  that  the  informal  agreements  in  question  were 
terminated  without  sufficient  cause.  It  appears,  in  the  first  place, 
that  an  agency  over  which  the  contractor  had  no  control  and  which 
had  been  selected  by  the  Government,  the  Underwriters'  Labora- 
tories, caused  the  performance  of  the  contract  for  fire  engines  to 
be  delayed  for  several  months,  which  was  a  much  longer  time  than 
the  contractor  was  justified  in  believing  would  be  the  case  when  it 
agreed  to  such  condition,  and  to  make  deliveries  by  May  31,  1918. 
It  was  impossible,  under  the  circumstances,  to  make  deliveries  at  any 
such  date,  or  for  a  couple  of  months  thereafter.  It  further  appears 
that  the  Government  officers  failed  to  render  the  claimant  assistance 
in  the  procurement  of  component  parts  and  materials,  which  was  a  con- 
dition precedent  to  performance  by  claimant  of  both  informal  agree- 
ments, the  one  for  the  226  fire  engines  and  the  one  for  the  10,000 
fire  extinguishers.  Under  such  circumstances,  the  contractor  was 
not  in  default,  and  has  not  lost  its  rights  to  an  equitable  adjustment 
of  the  agreements. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  ((?),  section  5,  Supply  Circular  No.  17,  Pur- 
chase. Storage  and  Traffic  Division. 

2.  Attention  is  invited  to  statements  in  the  record  by  creditors 
of  the  claimant  and  to  the  provisions  of  section  4  of  the  act  of 
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March  2, 1919  (40  Stat.  1272) ,  providing  for  payment  to  subcontrac- 
tors. 

3.  Copies  of  this  decision  should  be  sent  to  The  Central  Iron 
Works,  420  East  Forty-eighth  Street,  New  York;  Dunn  &  Flynn, 
149  La  Fayette  Street,  New  York;  La  Favorite  Rubber  Manufac- 
turing Co.,  Paterson,  N.  J.;  John  P.  Jube  Co.,  97  Bowery,  New 
York;  Wm.  and  A.  Mathis,  82  Forsyth  Street,  New  York;  American 
Brass  Co.,  Ansonia,  Conn. ;  J.  T.  and  A.  Hamilton,  Twenty-sixth  and 
Railroad  Streets,  Pittsburgh,  Pa.;  Henry  S.  Goodspeed,  attorney 
at  law,  65  Liberty  Street,  New  York;  Empire  Manufacturing  Co., 
176  Emmet  Street,  Newark,  N.  J.,  creditors  or  creditors'  repre- 
sentatives who  have  notified  this  Board  that  they  desire  to  avail 
themselves  of  the  provisions  of  the  act  of  March  2, 1919.  The  failure 
of  the  Government  to  notify  any  subcontractor  or  materialman  of 
its  decision  in  the  present  case  implies  no  obligation  on  the  part  of  the 
Government  to  protect  the  above  listed  or  other  possible  creditors 
beyond  the  extent  provided  by  law. 

Approved  and  certified  this  6th  day  of  April,  1920. 

Col.  Delafield  and  Mr.  Hendon  concurring. 


April  7,  1920. 
Case  No.  2081. 

In  re  CLAIM  OF  STONE  PBOFELLEE  GO. 

1.  SUPPLY  CIBCITLAB  NO.  111. — A  claimant  whose  formal  contract  has  been 

suspended  is  not  entitled  to  remuneration  according  to  its  own  method 
of  computation  but  only  to  the  remuneration  provided  in  Supply  Circu- 
lar No.  111. 

2.  ARTICLES  IN  PEOCESS. — Since  it  is  necessary  to  dry  lumber  for  propellers 

in  a  special  manner,  lumber  so  dried  by  claimant  is  to  be  considered  as 
articles  in  process  and  not  as  raw  materials. 
8.  CLAIM  AND  DECISION. — Appeal  from  the  Air  Service  Claims  Board  under 
claim  fpr  $18,557.77,  based  upon  a  formally  executed  contract  for 
propellers.  The  decision  of  the  Claims  Board  allowed  claimant  $7,290.80. 
Decision  affirmed  except  as  to  item  in  paragraph  above. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  is  for  $18,557.77,  and  comes  before  this  Board  on 
appeal  from  the  Claims  Board,  Air  Service.  A  hearing  before  this 
Board  was  held  in  this  case  March  1,  1920. 

2.  The  claimant  had  a  formal  contract  with  the  United  States 
which  did  not  contain  a  termination  clause,  dated  September  16, 1918, 
numbered  4676,  and  signed  by  Capt.  O.  K.  Ewing,  Air  Service,  Air- 
craft Production,  as  contracting  officer,  calling  for  500  propellers  for 
airplanues.  This  contract  was  later  curtailed  by  amendment  to  125 
propellers,  and  the  contract  was  suspended  by  the  Government  on 
notice  dated  November  30, 1918,  such  notice,  among  other  things,  pro- 
viding : 

"  The  Finance  Division  of  this  bureau  will  make  an  investigation 
as  to  the  expenses  incurred  by  you  which  are  chargeable  to  this  con- 
tract and  will  furthermore  endeavor  to  arrive  at  a  tentative  basis  of 
settlement  with  your  company,  subject  to  final  approval  by  the  Bureau 
of  Aircraft  Production  in  Washington." 

3.  Pursuant  to  the  foregoing  notice,  a  report  dated  August  9, 1919, 
was  rendered  by  Lieut.  C.  C.  Bultman,  which  finds  that  under  the 
provisions  of  Supply  Circular  No.  Ill  claimant  is  entitled  to  only 
$7,290.80.  The  claimant  contends  that  this  amount  is  inadequate, 
and  that  it  is  entitled  to  receive  $18,557.77. 

1004 
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4.  The  items  wherein  the  two  reports  diflFer  in  the  amounts  are  six 
in  number  and  may,  for  convenience,  be  shown  in  parallel  columns, 
as  follows : 


Clalmaiit's 
report. 


Government's 
report. 


ArttdflB  in  process 

Raw  materials 

Direct  pay-roll  cost  because  of  changes  of  drawings  and  specifications. 

57  per  cent  overhead  expense  on  direct  labor 

40  per  cent  increased  cost  of  making  154  propellers  as  against  500 

Estimateofvaloeofliimberretumed  to  Government 


11,802.56 
192.21 
5,590.45 
3,191.69 
2,943.06 
2,438.60 


11,437.76 

557.01 

0.00 

0.00 

1,107.20 

3,132.08 


{a)  "Articles  in  process."  The  difference  here  occurs  because  the 
$364.80  allowed  for  drying  30,400  feet  of  lumber  is,  according  to  the 
report  as  set  up  by  the  Government,  classed  as  allowance  on  "  raw 
material,"  whereas  in  the  set-up  of  the  claimant's  report,  it  is  classed 
as  allowance  on  "  articles  in  process,"  the  claimant  being  entitled  to 
10  per  cent  increase  on  the  whole  amount  in  the  latter  instance, 
while  contra  in  the  former  instance,  hence  the  difference  in  amount. 

(5)  "Eaw  materials."  The  difference  shown  as  to  this  amount  is, 
as  is  explained  in  the  foregoing  item  (a),  caused  by  including  the 
$364.80,  costs  for  drying  lumber,  under  "raw  materials"  in  the 
report  of  the  Government  and  as  "  articles  in  process  "  in  the  report 
of  the  claimant. 

(c)  The  Government  excluded  in  its  report  thai  item  of  the  claim- 
ant's report  comprising  "  direct  pay-roll  cost  because  of  >  change  of 
drawings  and  specifications,"  amounting  to  $5,599.45.  This  item 
results,  as  the  claimant  alleges,  by  reason  of  the  idleness  of  its  force 
from  September  12,  1918,  to  November  6,  1918,  caused  by  reason  of 
the  delay  in  receiving  blue  prints  and  specifications  which  it  received 
on  October  25,  1918,  after  date  of  the  order,  whereas  the  Govern- 
ment files  show  a  letter  dated  October  10,  1918,  acknowledging 
receipt  of  the  blue  prints  by  the  claimant.  In  the  Government 
report  made  by  Lieut.  C.  C.  Bultman,  paragraph  9,  it  says : 

"  On  November  12  the  contractor  was  notified  to  cut  no  new  lum- 
ber, as,  because  of  the  armistice,  the  contract  would  be  reduced. 
Immediately  thereafter  an  investigation  was  made  as  to  the  amount 
of  work  in  process.  It  was  found  that  103  propellers  were  in  various 
states  of  process  and  that  a  considerable  q^uantity  of  laminations 
were  cut  in  addition.  It  would  have  been  impossible  for  the  con- 
tractor to  have  produced  this  quantity  of  work  between  November 
6th,  the  date  up  to  which  he  claims  to  have  been  idle,  and  November 
12th,  the  date  he  was  notified  to  stop  cutting.  Most  of  the  labor  cost 
must  have  been  incurred  during  the  period  he  now  claims  to  have 
been  idle,"  etc. 

(d)  Tlie  Government  excluded  in  its  report  that  item  comprising 
"57  per  cent  overhead   expense   on  direct  labor,"   amounting  to 
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$3,191.69.  The  claimant  arrived  at  the  sum  of  this  item  by  com- 
puting on  a  percentage  basis  the  item  referred  to  in  the  foregoing 
paragraph,  {c).  The  Government  having  excluded  the  item  in  the 
toregoing  paragraph,  it  logically  follows  that  it  must  also  exclude 
this  item. 

(e)  The  difference  as  shown  by  the  two  reports  as  to  the  item  "  in- 
creased costs  of  making  154  propellers  as  against  600  propellers  ^'  is 
caused  by  the  different  methods  used  in  arriving  at  these  amounts. 
The  methods  pursued  in  each  instance  can  best  be  shown  by  a  quota- 
tion from  each  report  in  reference  to  this  item.  The  statement  in 
the  claimant's  report  as  to  this  item  is  as  follows : 

40%  increased  cost  of  making  154  propellers  out  of  order  of  500, 

less  the  material  costs  and  profit 1 $2,943.06 

This  figure  Is  arrived  at  by  figuring  154  propellers,  the  amount 
produced  at  $70.68  (contract  price),  making  a  total  of  $10,884.72. 
From  this  Is  deducted  $2,438.60  for  material  used  and  $1,088.47, 
which  is  ten  per  cent  profit  on  the  item  of  154  propellers  at  con- 
tract price,  leaving  a  balance  of  $7,357.65,  which  is  actual  labor 
and  overhead  cost  on  154  propellers,  providing  500  would  have 
been  manufactured,  and  as  but  154  propellers  were  completed 
there  was  an  increased  cost  on  same  of  40% 7, 357. 65 

40% 


2, 943. 06 


The  statement  in  the  report  of  the  Air  Service  Claims  Board  is  as 
follows : 

It  is  recommended  that  In  lieu  of  anticipated  profits  there  be  paid  under 
authority  of  S.  C.  Ill,  paragraph  3,  (5),  in  addition  to  items  above  enumerated, 
the  sum  of  $1,197.20,  arrived  at  as  folloWs : 

$70. 68        Contract  price. 

7. 06    10%  profit. 

15. 83    Facilities  loss  per  propeller. 
15. 00    Estimated  material  cost 


37. 89        37. 89 


32.  79        Portion  of  contract  price  representing  production  cost. 
25%    Increase  on  small  quantity. 


8.20     X146  propellers  completed $1,197.20 

(/)  "Lumber  returned  to  Government."  This  lumber  was  taken 
back  by  the  Sales  Section,  who  were  unable  to  absorb  cost  of  drying 
same  and  could  only  credit  back  the  original  charges.  There  is  no 
evidence  before  the  Board  to  show  that  the  amount  deducted  under 
this  item,  and  the  method  used  in  arriving  at  the  amount  are  exces- 
sive or  incorrect. 
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DECISION. 

m 

1.  The  question  for  this  Board  to  determine  as  to  the  first  item  in 
dispute  (a),  is  whether  or  not  the  lumber  which  had  been  dried  for 
the  purpose  of  being  made  into  propellers  should  be  classed  as  ra\y 
.material  or  as  articles  in  process  of  manufacture.  The  drying  of 
the  lumber  for  the  purpose  of  shaping  same  into  propellers  was  a 
special  process  not  commonly  used  on  lumber  intended  for  ordinary 
commercial  purposes.  The  claimant  performed  such  drying  witli  a 
specific  purpose  in  view,  namely,  the  manufacture  of  such  lumber 
into  propellers.  Therefore,  this.  Board  is  of  the  opinion  tKat  the 
lumber  so  dried  by  the  claimant  should  be  classed  as  articles  in  process 
of  manufacture  and  not  as  raw  materials,  and  therefore  th6  claimant 
is  entitled  to  be  reimbursed  to  the  extent  of  $180.25  instead  of  $143.77, 
under  the  item  of  "  10  per  cent  profit  on  work  in  process." 
■-■  2.  The  opinion  of  this  Board  is  that  the  $364.80  of  the  amount 
allowed  the  claimant  under  this  item  (6)  should  have  been  classed  as 
allowance  on  articles  in  process,  item  (a)  and  not  classed  as  allow- 
ances on  raw  material;  reasons  therefor  are  given  in  the  foregoing 
paragraph. 

3.  "  Direct  pay-roll  cost  because  of  change  of  drawings  and  speci- 
fications." As  to  this  item,  the  claimant  presents  no  evidence  to 
offset  the  evidence  before  this  Board  that  it  was  not  idle  during  the 
period  claimed,  and  that  it  did  receive  blue  prints  before  October 
10,  1918,  instead  of  on  October  25,  1918.  Therefore  this  Board  is  of 
the  opinion  that  the  Claims  Board,  Air  Service,  was  correct  in  dis- 
allowing this  item  (<:)  of  the  claim,  and  their  decision  in  this  regard 
is  hereby  concurred  in  and  affirmed. 

4.  The  Claims  Board,  Air  Service,  having  disallowed  the  foregoing 
item  ((?),  it  was  logical  that  they  should  disallow  this  item  (d)^ 
"  57  per  cent  overhead  expense  on  direct  labor,"  which  is  based  upon 
the  former  item.  Therefore  this  Board  is  of  the  opinion  that  the 
Claims  Board,  Air  Service,  was  correct  in  disallowing  this  item  of  the 
claim ;  and  the  decision  of  that  board  as  ta  this  item  is  hereby  con- 
curred in  and  affirmed. 

6.  From  the  evidence  before  it  as  to  this  item  (e)  of  the  claim, 
namelyy  "40  per  cent  increased  cost  of  making  154  propellers  as 
against  500,"  this  Board  is  of  the  opinion  that  the  methods  pursued 
by  the  accountant  for  the  Claims  Board,  Air  Service,  in  arriving  at 
the  sum  of  $1,197.20  were  so  done  in  accordance  with  and  pursuant 
to  paragraphs  3  and  5  of  Supply  Circular  No.  111.  There  appears  no 
good  reason  in  this  instance  why  the  Government  should  proceed 
under  methods  other  than  those  prescribed  in  Supply  Circular  No. 
111.  To  adopt  the  methods  used  by  tlie  claimant  on  this  item  it 
appears  would  be  to  wander  too  far  into  the  realms  of  guesswork  and 
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uncertainty.  Therefore  the  amount  of  $1,197.20  is  held  by  this  Board 
to  be  a  correct  allowance  on  this  item,  and  the  decision  of  the  Claimd 
Board,  Air  Service,  as  to  this  item  is  concurred  in  and  affirmed. 

6.  "  Estimate  of  lumber  returned  to  Government.''  As  no  evidence 
has  been  presented  to  this  Board  to  show  that  the  amount  recom- 
mended under  this  item  and  the  method  of  arriving  at  same  in  the 
report  of  the  Claims  Board,  Air  Service,  were  incorrect,  the  decision 
of  that  board  as  to  this  item  (/)  must  stand,  and  its  decision  in  this 
regard  is  hereby  concurred  in  and  affirmed. 

7.  As  to  the  other  items  making  up  the  balance  of  this  claim,  there 
is  no  dispute,  and  the  decision  of  the  Claims  Board,  Air  Service, 
regarding  same  is  hereby  concurred  in  and  affirmed. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action.       * 
Col.  Delafield  and  Mr.  Shaw  concurring. 


April  7,  1920. 
Case  No.  2139. 

In  re  CLAIM  OF  SIOXUirD  EISNBE  CO. 

1.  FACILinSS. — Wliere  elaimant  ha^  a  contraet  to  examine,  measare,  and 
ilirink  an  Indeilnite  quantity  of  cloth  for  tlie  Government,  the  fact  that 
claimant  was  encouraged  by  a  Government  prodnotion  oftcer  subsequent 
to  the  execution  of  such  contract  to  increase  its  facilities  and  develop  a 
greater  capacity  for  handling  Government-owned  material  to  be  used 
in  the  manufacture  of  Army  clothing  did  not  impose  an  obligation  on 
the  IFnited  States  Government  under  the  act  of  March  2,  1919,  to  reim- 
burse the  claimant  for  loss  sustained  by  reason  of  installation  of  such 
facilities. 

S.  CLAIM  AND  DBCISION. — This  is  an  appeal  from  the  decision  of  the  Offlce 
of  Director  of  Purchase  upon  a  claim  for  $6,863.89,  wherein  claimant 
seeks  reimbursement  for  facilities  procured  in  connection  with  certain 
Government  work.  Held,  that  claimant  is  not  entitled  to  the  relief 
sought. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  No  formal 
statement  of  claim  has  been  filed.  The  claim  was  originally  pre- 
sented to  the  zone  supply  officer  at  New  York,  May  13,  1919,  who 
disallowed  same.  Claimant  then  appealed  to  the  Claims  Board, 
Office  Director  of  Purchase.  A  hearing  was  conducted  by  that  board, 
as  a  result  of  which  a  decision  was  reached  that  the  claim  was  based 
upon  an  oral  agreement,  and  all.  papers  pertaining  to  the  claim  were 
thereupon  transmitted,  at  the  request  of  claimant,  to  the  Board  of 
Contract  Adjustment  for  consideration. 

2.  The  claim,  amounting  to  $6,863.29,  is  for  reimbursement  of  ex- 
penditures and  is  based  upon  an  alleged  order  or  instruction  of  liieut. 
H.  W.  Chase,  Quartermaster  Corps,  to  claimant  to  install  additional 
facilities  for  the  purpose  of  sponging  and  shrinking  woolen  and  cot- 
ton material. 

3.  On  June  20,  1918,  and  prior  thereto,  claimant  corporation  was 
engaged  in  manufacturing  large  quantities  of  clothing  for  the  Gov- 
ernment under  various  contracts  made  with  the  depot  quartermaster, 
and  maintained  and  operated  facilities  in  connection  with  its  plant 
for  sponging  and  shrinking  woolen  or  cotton  materials,  the  shrink- 
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ing  capacity  of  claimant  being  from  10,000  to  15,000  yards  of  cloth 
pel*  day.  Under  the  clothing  contracts  above  referred  to,  tlie  Gov- 
ernment was  to  furnish  the  materials,  shrunk  and  ready  for  use.  The 
daily  requirements  of  claimant  of  this  shrunk  material  was  from 
30,000  to  40,000  yards.  The  Government  did  not  at  all  times  deliver 
material  in  sufficient  quantities  to  meet  claimant's  requirements- 
Lieut.  H.  W.  Chase,  Quartermaster  Corps,  who  was  in  charge  of  the 
sponging  plants  in  the  New  York  district,  experienced  great  diffi- 
culty from  various  causes  in  procuring  unshrunk  material  from 
which  shrunk  material  in  sufficient  quantities  to  meet  tlie  demands 
of  contractors  was  obtained,  as  d,  result  of  which  the  New  York  zone 
suffered  unevenness  of  supply  in  shrunk  material.  Under  such  con- 
ditions and  the  persistent  complaining  of  claimant  that  it  was  not 
getting  sponged  cloth  in  sufficient  quantities  to  meet  the  require- 
ments for  its  Government  contracts  (Tr.  p.  36),  Lieut.  Chase  sug- 
gested to  claimant  that  it  apply  for  a  contract  for  shrinking  and 
sponging  cotton  and  woolen  materials  (Tr.  pp.  25,  58,  59).  Shortly 
thereafter  the  plant  of  claimant  was  inspected  by  Lieut.  Chase  under 
orders  from  Maj.  Nixon,  in  company  with  both  Mr.  Sigmund  Eisner 
and  Mr.  Raymond  Eisner,  and  on  June  4,  1918,  he  sent  in  his  report 
to  Maj.  Nixon,  stating  the  capacity  and  equipment  of  the  plant,  and 
recommending  that  a  contract  for  sponging  be  allowed  claimant. 
Mr.  Eisner  testified  (Tr.  pp.  25,  27)  that  it  was  at  this  time  that 
Lieut.  Chase  suggested  putting  in  a  machine  known  as  the  "  Proctor 
dryer,"  made  by  a  Philadelphia  concern.  Claimant  immediately 
acted  upon  the  suggestion  to  apply  for  a  contract,  and  on  June  20, 
1918,  a  proxy-signed  contract.  No.  3794,  was  entered  into  between 
claimant  and  the  Government,  acting  through  "Alexander  R.  Piper, 
Col.  Q.  M.  C.  Nat.  Army,  by  John  Holt,  Capt.  Q.  M.  C.  K.  C,"  in 
which  it  is  stipulated  among  other  things,  as  follows: 

"  1.  That  the  contractor  shall  furnish  the  supplies  and  services, 
either  or  both,  specified  below,  in  the  manner,  at  the  rates  or  prices, 
at  the  place  or  places,  and  at  the  time  or  times  during  the  period 
commencing  with  the  first  day  of  July,  1918,  and  ending  with  the 
thirty-first  day  of  December,  1918,  as  follows: 

At  New  York  depot  of  the  Qiiayiemiaster  Corps. 

"Examining,  measuring,  and  slirlnking  woolen  and  cotton  materials  as  follows: 
Examining,  measuring,  and  steam  shrinking — 

16  oz.  and  30  oz.  melton  cloth,  douhle  width,  at  one  cent  ($0.01)  per  yd. 
Shirting  flannel,  single  whkh,  at  one  cent  ($0.01)  per  yd. 
Shirting  flannel,  double  width,  at  two  cents  ($0  02)  per  yd. 
Cotton  cloth,  O.  D.,  single  width,  at  one  cent  ($0.01)  per  yd. 

"  This  contract  may  be  terminated  by  the  depot  quartermaster  at 
any  time  during  the  period  thereof." 
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4.  Subsequently  to  the  making  of  this  contract,  June  20,  1918,  the 
eicact  date  nowhere  appears,  Mr.  Eisner,  vice  president  of  claimant 
company,  inquired  of  Lieut.  Chase  in  regard  to  increasing  its  capacity 
in  order  to  enable  it  to  sponge  all  materials  required  on  its  manu- 
facturing contracts.  (Tr.  p.  60)  and  especially  as  to  the  best  equip- 
ment for  this  purpose.  In  reply  to  this  inquiry,  Lieut.  Chase  "  men- 
tioned a  number  of  drying  machines  and  also  plants  where  he  (Eis- 
ner) could  see  those  drying  machines  working,  and  mentioned  the 
Philadelphia  textile  drying  machine  as  one  of  the  best,"  stating  to 
Mr.  Eisner  that  it  would  be  "  great "  if  he  would  do  that  (Tr.  p.  63). 
On  July  27,  1918,  claimant  made  a  contract  with  the  Philadelphia 
Textile  Machine  Co.,  of  Philadelphia,  Pa.,  for  the  installation  at 
claimant's  plant  of  a  sponging  or  drying  machine  at  the  contract 
price  of  $9,100.  The  claim  arises  from  money  expended  for  this 
machine  and  equipment,  which  was  never  fully  installed.  The  added 
facilities  were  never  operated  during  the  life  of  the  contract,  July 
1,  1918,  to  December  31, 1918. 

5.  Lieut.  Chase  was  a  production  officer  and  not  a  contracting 
officer  of  the  Government  (Tr.  p.  63)  and  had  no  authority  whatever 
to  make  a  contract  with  anyone  as  a  Government  representative. 
No  representations  were  made  to  Mr.  Eisner  or  to  any  other  officer 
or  agent  of  claimant  that  Lieut.  Chase  had  authority  to  bind  the 
Government  by  contract.  Mr.  Eisner  testified  that  he  had  no  idea 
whether  Lieut.  Chase  was  a  contracting  officer  of  the  Government 
or  not ;  that  he  knew  that  Capt.  Holt,  who  signed  Col.  Piper's  name 
to  the  contract,  was  the  finance  officer  and  he  knew  the  sponging  facili- 
ties of  claimant  at  the  time  the  contract  of  June  20, 1918,  was  entered 
into  and  understood  that  the  contract  provided  for  its  termination 
by  the  Government  at  any  time. 

6.  Claimant  was  instructed  by  competent  authority  on  November 
20,  1918,  to  suspend  work  on  all  Government  contracts.  Upon  re- 
ceipt of  this  notice,  which  also  operated  to  suspend  work  under  con- 
tract No.  3794,  the  claimant  canceled  all  orders  for  increased  facili- 
ties which  had  not  at  that  time  been  delivered,  and  made  disposi- 
tion of  all  additional  equipment  for  sponging  already  installed  and 
which  was  of  no  use  to  claimant  while  operating  on  a  peace-time 
basis,  resulting  in  the  alleged  loss  to  claimant  in  the  amount  of  this 
claim. 

DECISION. 

1.  The  evidence  is  not  sufficient  to  support  the  claim. 

2.  Whatever  suggestions  or  instructions  may  have  been  made  to 
claimant  or  to  Mr.  Eisner,  representing  claimant,  by  Lieut.  Chase 
prior  to  June  20,  1918,  in  regard  to  shrinking  Government-owned 


1012  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

material  and  for  that  purpose  installing  increased  facilities,  they 
were  carried  forward  and  merged  into  the  contract  No.  3794,  of 
date  June  20,  1918.  No  claim  of  fraud,  misrepresentation,  or  mis- 
take on  the  part  of  anyone  in  connection  with  the  negotiations  are 
even  hinted  at  in  the  record. 

In  such  circumstances  the  general  rule  is  well  stated  as  follows : 

"The  execution  of  a  contract  in  writing  supersedes  and  merges 
all  the  oral  negotiations  or  stipulations  concerning  its  terms  and 
subject  matter  which  preceded  or  accompanied  the  execution  of  the 
instrument,  in  the  absence  of  fraud  or  mistake  of  facts." 

4  Wigmore  on  Evidence,  sees.  2425-2443. 

2  Elliott  on  Contracts,  sees.  1620-1633. 

3  Elliott  on  Contracts,  sec".  1983. 
10  E.  C.  I.  Contracts,  sec.  208. 

E.  C.  L.  697-698. 

Godkin  v.  Monakan^  83  Fed.  Eep.  116. 
Sun  Ptg,  and  Pub.  Assn.  v.  Edwards^  113  Fed.  Eep.  445. 
Seitz  V.  Brewers^  R^fg*  Machine  Company^  141  U.  S.  510; 
35  L.  edition,  837. 

^^  Eepresentations  made  during'  negotiations  of  a  contract  and  not 
included  in  the  final  agreement  are  not  a  part  of  it,  and  are  not 
binding."    (9  Cyc.  277.) 

This  Board  has  consistently  recognized  and  followed  the  rule  as 
above  stated.    (Liberty  Cotton  Oil  Co.,  Case  No.  735  (Dec.  20, 1919) .) 

3.  The  contract  of  June  20,  1918,  imposes  no  obligation  whatever 
on  claimant  to  shrink  cotton  and  woolen  cloth  in  any  stated  quantity. 
By  its  terms  the  Government  agreed  to  pay  claimant  1  and  2  cents 
per  yard  for  all  Government-owned  material  it  sponged  and  shrunk. 
Under  no  sort  of  construction  can  it  be  said  that  claimant  was  author- 
ized or  required  by  the  terms  of  the  contract  to  install  additional 
facilities  in  order  to  turn  out  the  work  specified  in  the  contract. 
Claimant  could  not  demand  of  the  Government  cotton  or  woolen  cloth 
to  be  shrunk,  nor  could  the  Government  require  of  the  claimant  that 
it  shrink  any  specified  amount  of  cloth.  It  will  be  presimied  that  the 
cost  of  any  contemplated  facilities  by  claimant  was  taken  care  of  in 
the  price  stated  in  the  contract  for  shrinking.  No  suggestion  made 
to  claimant  by  Lieut.  Chase  subsequent  to  the  date  of  the  contract  as 
to  the  best-known  shrinking  machine  on  the  market,  saying  that  to 
install  it  would  be  "  great,"  can  create  any  liability  on  the  Govern- 
ment based  on  the  installation  of  such  machine.  To  so  hold  would  in 
effect  be  amending  or  varying  the  terms  of  a  written  contract  by  sub- 
sequent oral  agreement,  which  is  not  in  law  permissible.  While  the 
act  of  March  2, 1919,  may  be  regarded  as  a  relief  act,  by  no  fair  inter* 
pretation  can  it  be  held  as  authorizing  the  payment  of  money  on  mere 
"  suggestions  "  of  an  Army  oflBcer  to  increase  facilities.  Furthermore, 
it  affirmatively  appears  that  Lieut.  Chase  was  not  a  contracting  officer 
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of  the  Government  at  any  time  during  the  negotiations  with  the 
claimant  and  had  no  authority  to  bind  the  Government  by  contract. 

4.  The  contract  provides  that  it  may  be  terminated  by  the  depot 
quartermaster  at  any  time  during  its  existence,  which  claimant  under- 
stood, and  no  provision  is  made  for  reimbursing  claimant  on  account 
of  any  expenditures  made  or  obligations  incurred  in  carrying  out 
the  contract.  This  is  a  most  persuasive  fact  that  no  added  facilities 
were  anticipated,  either  by  the  Government  or  by  claimant,  at  the  time 
of  entering  into  the  contract,  and  particularly  is  this  true  when  it  is 
considered  that  claimant  had  facilities  in  operation  at  its  plant  for 
sponging  and  shrinking  cloth  at  the  time  of  making  the  contract. 

DISPOSITION. 

A  final  order  will  be  issued  denying  relief. 
Col.  Delafield  and  Mr.  Marcum  concurring. 


ApRrL7,lP2«s. 
Case  No.  1652. 

In  re  CLAIM  OF  INDITSTEIAL  CHEMICAL  CO. 

1.  TTNSirCCESSFlTL  NEGOTIATIONS  FOE  CONTRACT. — Where  claimant's  ne- 
gotiations for  a  contract  did  not  culminate  in  an  agreement,  claimant  is 
not  entitled  to  relief  under  the  act  of  March  2,  1919. 

S.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for 
$79,413.13,  based  upon  an  alleged  implied  agreement  relative  to  the 
manufacture  of  trinitrotoluol.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 
This-  case  arises  under  the  act  of  March  2,  1919.     Statement  of 
claim,  Form  A,  has  been  filed  for  $79,413.13,  as  follows : 

Mr.  Thomas  H.  Roberts,  trip  to  Washington,  D.  C,  Jan.  27  and  28,  ami 
expenses $100. 00 

Feb.  5.  Inspecting  plant  with  Lieutenant  Chrlsman,  three  men 75.  00 

Feb.  7,  8,  and  9.  Mr.  Thomas  H.  Roberts  and  Mr.  John  H.  Caton,  jr.'s, 
visit  to  Ordnance  Department,  Washington,  D.  C,  to  sign  contract ; 
also  exi)enses 238. 13 

Loss  of  possible  use  of  plant  for  thirty  days  during  negotiations  and 
arriving  at  decision  that  we  would  not  receive  a  contract  from  the 
Ordnance  Department,  $300.00  per  day 9,000.00 

Also  the  minimum  profit  of  ten  per  cent  (10%)  on  two  million  pounds 
(2,000,000)  T.  N.  T.  to  cost  seven  hundred  thousand  dollars 
($700,000.00) 70. 000. 00 

Total 79, 413.  IS 

This  claim  was  originally  filed  with  Boston  District  Claims  Board, 
Ordnance  Department,  by  which  it  was  forwarded  to  Ordnance 
Claims  Board  June  23, 1919,  and  by  the  latter  board  referred  to  this 
Board  for  proper  action  July  14, 1919. 

FINDINGS  AND  DECISION. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Claimant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Rhode  Island. 

2.  Prior  to  the  initiation  of  the  correspondence  and  negotiations 
hereinafter  set  forth  claimant  had  been  engaged  in  the  manufacture 
of  chemicals,  including  T.  N.  T.,  a  derivative  of  toluol  and  benzol, 
and  maintained  a  factory  or  plant  equipped  for  purposes  of  its  busi- 
ness at  Providojice,  R.  I. 
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3.  At  the  times  hereinafter  mentioned  Thomas  H.  Eoberts  was 
president  of  claimant  and  John  H.  Caton,  Jr.,  was  treasurer  and  gen- 
eral manager.  At  such  times  Lieut.  Frank  W.  Royer,  Ordnance  De- 
partment, was  on  duty  in  the  Explosives  Section,  Gun  Division,  Pro- 
curement Division  of  the  Ordnance  Department,  .as  a  negotiator  for 
high  explosives.  Russell  K.  Chrisman,  second  lieutenant,  Ordnance 
Department,  was  on  duty  in  the  Explosives  Section,  charged  with 
stimulating  production  of  high  explosives,  keeping  statistics  of  their 
production,  and  inspecting  plants  under  consideration  for  contracts 
with  a  view  to  determining  their  ability  to  produce  the  articles  re- 
quired. 

4.  On  or  about  January  11,  1918,  claimant  dispatched  the  follow- 
ing letter,  which  was  duly  received  and  referred  to  the  proper  au- 
thority : 

Industrial  Chemical  Company, 
Box  1288^  Providence^  R,  /.,  Jan.  11  ^  1918. 

War  Department,  Explosives, 

Washington^  D.  C. 

Gentlemen  :  On  account  of  difficulty  in  getting  toluol  and  other 
materials  on  account  of  embargoes  we  are  unable  to  operate  a  large 
portion  of  our  plant  and  have  several  nitrators  that  we  could  apply 
to  manufacturing  T.  N.  T. 

Kindly  inform  us  if  there  would  be  an  opportunity  for  you  to 
make  use  of  our  apparatus. 
Thanking  you  for  a  prompt  reply,  we  remain, 
Yours,  very  truly. 

Industrial  Chemical  Company, 
/S/  John  W.  Caton,  Jr. 

JHC/R 

5.  On  or  about  January  14,  1918,  the  following  letter  was  dis- 
patched by  the  Design  Section,  Gun  Division,  Office  of  Chief  of 
Ordnance,  and  duly  received  by  claimant : 

GHG :  mgk 
War  Department, 
Designing  Section,  Gun  Division, 
Office  of  the  Chief  of  Ordnance, 
ISSO  F  Street  NW .^  Washington^  January  H^  1918. 

In  replying  refer  to  No.  GR  471868/539. 

Mr.  John  H.  Caton,  Jr., 

Industrial  Chemical  Co.^  Providence^  R.  I. 

Subject:  Offer  of  idle  plant  capacity. 

Dear  Sir:  1.  I  am  directed  Ky  the  Chief  of  Ordnance  to  acknowl- 
edge receipt  of  your  letter  of  January  11th  relative  to  idle  capacity 
which  you  have  in  your  plant  and  which  probably  could  be  used 
for  the  manufacture  of  T.  N.  T. 

2.  This  section  wishes  to  inform  you  that  your  letter  has  been 
referred  to  the  Purcnase  Section,  who  procure  this  material. 
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3.  The  spirit  you  have  shown  in  bringing  this  matter  to  our  at- 
tention is  indeed  commendable,  and  we  hope  that  you  will  be  ever 
alert  to  bring  any  such  matters  to  the  attention  of  the  Ordnance 
Department. 

Respectfully, 

/S/  G.  H.  Gleason,  Capt^  Ord.  R.  C. 

6.  On  or  about  January  24,  1918,  the  following  telegram  was  sent 

by  the  Ordnance  Department  to  claimant  and  duly  received: 

Jan.  24,  1918. 
From:  Washington,  D.  C. 

Puff  Procurement  Division  re  manufacture  T.  N.  T.  and  send  rep- 
resentative to  Procurement  Division,  Ordnance  Dept.,  6th  and 
B  St.,  Washington,  or  write  details  of  your  proposition  for  use  of 
nitrators.    How  much  can  you  make? 

(Signed)  McBoberts, 

Army  Ordnance^  Washington^  D,  C, 

7.  On  January  28,  1918,  Mr.  Roberts,  president  of  claimant,  had 
an  interview  at  Washington,  D.  C,  with  Lieut.  Royer,  aforesaid, 
in  which  he  described  the  capacity  of  claimant's  plant  and  its  facili- 
ties for  manufacturing  T.  N.  T.,  predicting  that  it  could  make  some 
200,000  pounds  per  month  or  2,000,000  pounds  for  the  last  .10  months 
of  1918.  At  this  conference,  or  immediately  afterwards,  a  memo- 
randum was  prepared  by  Mr.  Roberts  and  submitted  to  Lieut.  Royer 
in  the  following  terms: 

Washington,  D.  C,  June  28, 1918, 
ExPLoj^iVES  Section,  Procukement  Division, 

Ordnance  Department,  Washington,  Z>.  C. 

Gentlemen:  We  herebv  confirm  our  verbal  statement  of  January 
28,  1918,  that  we  have  equipment  and  plant  which  can  be  arranged 
under  the  supervision  of  the  Production  Division  of  the  Ordnance 
Department  to  manufacture  crude  T.  N.  T.  in  the  following  quan- 
tities: 

Beginning  in  March,  200,000  lbs.  per  month  until  the  end  of  the 
year. 

In  making  this  estimate  we  understand  that  the  Government  will 
produce  for  us  the  necessnrj^  toluol,  of  about  15,520  gallons  per 
month,  and  the  necessarv  nitric  acid  and  oleum,  which  we  estimate 
to  be  170,000  lbs.  of  42°  nitric  acid  per  month,  and  340,000  lbs.  of 
oleum. 

We  hereby  propose  to  take  a  contract  for  this  amount  of  crude 
T.  N.  T.  at  J^5  cents  per  pound  f.  o.  b.  our  works.  It  is  understood 
that  the  materials  to  be  furnished  us  will  be  furnished  at  the  follow- 
ing prices  f .  o.  b.  our  plant : 

Toluol  __- ft JRl.oO    \yQT  Rallon. 

Nitric  acid,  42"* 0.07^  per  pound. 

Oleum 35.00     por  ton. 

We  might  also  add  that  our  plant  is  capable  of  quick  expansion, 
so  that  much  larger  quantities  may  be  turned  out  if  desirable. 
Eespectfully, 

Industrial  Chemical  Company, 
By  Thomas  H.  Boberts,  President. 
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Specifications  for  the  manufacture  of  T.  N.  T.  were  also  furnished 
Mr.  Roberts  by  Lieut.  Royer. 

8.  On  February  5,  1918,  Lieut.  Chrisman,  aforesaid,  visited  claim- 
ant's plant,  at  Providence,  R.  I.,  claimant  having  been  advised  of 
his  visit  by  telegram.  Lieut.  Chrisman  made  an  inspection  of  the 
plant,  accompanied  by  its  olBicers  aforesaid,  and  by  certain  of  its 
foremen,  and  indicated  changes  which  in  his  opinion  would  be 
necessary  to  enable  the  plant  to  produce  T.  N.  T.  He  did  not  state 
or  intimate  what  his  report  or  recommendation  w^ould  be,  nor  did 
he  discuss  contracts.  Upon  his  return  to  Washington  he  made  a 
report  upon  the  basis  of  which  Maj.  C.  F.  Backus,  of  the  Produc- 
tion Division,  reported,  under  date  of  February  9,  1919,  to  the  Pro- 
curement Division,  that  claimant's  equipment  and  experience,  in 
the  opinion  of  the  Production  Division,  was  not  at  that  time  suffi- 
cient to  warrant  its  receiving  a  contract  for  2,000,000  pounds  of 
crude  T.  N.  T.  As  a  result  a  requisition  for  a  procurement  order 
in  favor  of  the  claimant  for  200,000  pounds  of  T.  N.  T.  per  month, 
March  to  December,  1918,  inclusive,  which  had  been  prepared,  was 
canceled. 

9.  On  or  about  February  7,  1018,  nothing  having  been  heard  by 
claimant  from  Lieut.  Chrisman,  Mr.  Roberts  went  to  Washington 
and  had  interviews  with  Lieut.  Royer  and  Maj.  Backus,  by  the  lat- 
ter of  whom  he  was  informed,  on  February  8, 1918,  that  recommenda- 
tion had  been  made  that  a  contract  be  not  awarded  claimant  at  that 
time. 

10.  Upon  Mr.  Roberts's  return  to  Providence,  after  his  earlier 
trip  to  Washington,  mentioned  in  finding  9  preceding,  claimant  had 
begun  rearrangement  of  its  plant  with  the  expectation  that  it  would 
receive  an  order  for  the  manufacture  of  T.  N.  T.  This  involved 
merely  a  rearrangement  of  some  of  its  existing  machinery  and  the 
removal  of  machinery  which  would  not  be  required  in  the  manu- 
facture of  T.  X.  T.  in  order  to  secure  additional  space  for  that  pur- 
pose. Claimant  entered  into  no  commitments  for  additional  ma- 
chinery nor  for  materials  for  the  manufacture  of  T.  N.  T.  At  the 
times  mentioned  it  was  doing  a  very  small  business  and  had  few» 
if  any,  orders  for  its  usual  products. 

11.  Upon  the  facts  shown  it  is  apparent  that  there  was  no  agree- 
ment between  claimant  and  any  officer  of  the  United  States  within 
the  purview  of  the  act  of  March  2,  1919,  which  the  Secretary  of 
War  can  adjust,  pay,  or  discharge. 

DISPOSITION. 

This  Board  will  enter  the  usual  final  order  denying  relief. 
Col.  Delafield  and  Capt.  Morgan  concurring. 
9938—20 05 


April  7.  1920. 
Case  No.  1464. 

In  re  CLAIX  OF  KICHMAN,  NEWBVBOEK  A  TBAYEKS. 

1.  BECOMKENDATION. — The  promise  of  a  Oovernment  officer  to  recommend 

that  a  contract  be  awarded  claimant  at  some  future  date  is  not  an  agree- 
ment within  the  puryiew  of  the  act  of  March  8,  1919.  (Citing  Walker 
Knitting  Mills,  Case  No.  476.) 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $6,400, 

based  upon  an  oral  agreement  relating  to  spiral  puttees.  Held,  claimant 
is  not  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $6,400,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  or  about  March  27,  1918,  claimant  company  entered  into  a 
formal  written  contract  with  the  United  States  Government  for  the 
making  and  delivery  to  the  United  States  of  100,000  pairs  of  woolen 
spiral  puttees,  to  cost  approximately  $220,000.  Said  contract  was 
numbered  1474-N. 

3.  On  or  about  the  7th  day  of  June,  1918,  a  supplementary  con- 
tract, No.  4506,  Wash.  No.  1774-N,  was  entered  into  between  the 
claimant  company  and  the  United  States  Government,  canceling 
30,000  pairs  of  the  said  puttees  and  leaving  the  original  contract,  No. 
1474r-N,  for  the  furnishing  of  70,000  pairs  of  spiral  puttees. 

4.  On  or  about  May  2, 1918,  the  claimant  company  and  the  United 
States  Government  entered  into  formally  executed  contract  No. 
2602-N  for  the  making  and  delivery  to  the  United  States  of  an  addi- 
tional 100,000  pairs  of  woolen  spiral  puttees,  at  an  approximate  price 
of  $220,000. 

5.  These  two  contracts,  numbered  1474-N,  as  amended  by  supple- 
mental contract  No.  4506,  and  contract  No.  2602-N,  have  been  termi- 
nated by  completion,  and  the  contractor  has  been  paid. 

6.  At  the  time  of  the  signing  of  the  supplemental  contract  for  the 
cancellation  of  30,000  pairs  of  puttees,  under  the  original  contract 
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No.  1474-N,  claimant  alleges  that  it  was  told  that  providing  it  would 
enter  into  the  supplemental  contract,  a  new  contract  or  order  would 
be  issued  for  the  manufacture  of  the  30,000  pairs.  The  testimony  of 
Mr.  Newburger  is  as  follows : 

"  Then  we  had  a  supplementary  contract  to  reduce  the  quantity  to 
70,000  pair.  In  other  words,  they  were  to  cancel  30,000,  and  we  ob- 
jected and  refused  to  sign  the  supplementary  contract.  I  told  Cap- 
tain Holt  that  upon  no  condition  would  I  sign  that  contract.  He  in- 
sisted upon  it,  and  finally  we  wrote  a  letter  to  the  Quartermaster 
General  s  Department,  and  that  letter  was  referred  to  Mr.  Haight, 
who  sent  for  a  member  of  our  firm.  Mr.  Travers  represented  the 
firm,  and  he  went  there  and  Mr.  Holt  (Haight)  told  him  there  was 
no  necessity  of  withholding  the  signature,  because  he  could  not  rein- 
state those  30,000  pairs  of  puttees  under  the  same  contract,  because 
that  came  from  Washington,  hut  he  prmnised  to  ftave  them  rein- 
stated  on  the  new  order y    (Tr.  p.  5.) 

7.  Mr.  Travers  also  testified : 

"  It  was  the  latter  part  of  July  that  we  got  a  call  from  the  equip- 
ment department  on  Sixteenth  Street,  telling  us  they  wanted  to  see  one 
member  of  the  firm  up  at  the  oflSxje  of  Mr.  Haight.  Mr.  Newburger 
usually  handles  that  end  of  it,  and  he  happened  to  be  out,  and  so 
I  went  up  there  and  met  Mr.  Haight  in  one  of  his  little  depart- 
ments, and  waited  outside  a  little  while  and  Mr.  Haight  came  out 
and  showed  me  this  ticket  and  he  /said,  'What  about  this  letter. 
Why  don't  you  release  this  claim?'  I  explained  everything  and 
told  him  it  v/as  no  fault  of  ours  because  of  the  embargo,  that  we 
had  this  yarn  and  if  this  embargo  was  not  on  we  could  have  delivered 
the  goods.  He  said,  '  I  will  tell  you,  you  sign  this  sheet  and  I  will 
give  you  a  contract  to  cover  this  small  amount  of  puttees  and  cloth 
you  have  on  hand,  to  cover  the  30,000  puttees.'  I  said,  '  All  right. 
Mr.  Haight,  I  am  not  going  to  wrangle  with  you  on  the  question  oi 
getting  a  contract,  but  we  don't  want  to  get  stuck  with  that  cloth, 
and  if  you  give  us  another  contract,  I  will  sign.'  That  contract  was 
signed  under  protest,  with  the  understanding  that  we  would  get  this 
smaller  contract  a  little  later  on."    (Tr.  pp.  22-23.) 

8.  Mr.  F.  E.  Haight,  with  whom  the  conversation  above  set  forth 
is  alleged  to  have  taken  place,  states  in  his  letter  of  March  29,  1920, 
which  is  acknowledged  before  a  notary  public : 

"  I  did  advise  them  to  retain  the  yarns  which  they  had  purchased 
for  the  entire  order,  stating  that  I  would  reconiraend  a  contract  for 
the  quantity  that  had  been  cancelled  after  they  had  completed  de- 
livery of  that  portion  which  remained  on  order.'' 

9.  No  contract  or  order  was  ever  issued  under  the  alleged  promise 
of  Mr.  Haight,  and  the  cloth  for  the  making  of  the  30,000  pairs  of 
woolen  spiral  puttees  was  left  on  the  hands  of  the  claimant,  and  its 
claim  here  is  for  the  value  of  this  cloth. 
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DECISION. 

1.  The  mere  recommendation  of  a  Government  official  that  a  con- 
tract would  be  made  at  some  future  date  with  claimant  has  been 
repeatedly  held  by  this  Board  as  not  to  be  a  contract  or  agreement 
within  the  purview  of  the  act  of  March  2, 1919. 

2.  This  case  is  identical  with  the  case  of  the  Walker  Knitting  Mills, 
No.  475,  decided  by  this  Board  on  February  5,  1920,  and  in  that 
case  the  Board  held  that  there  was  no  agreement,  express  or  im- 
plied, within  the  purview  of  the  act  of  March  2,  1919,  between  the 
claimant  and  any  officer  or  agent  acting,  under  the  authority,  direc- 
tion, or  instruction  of  the  Secretary  of  War  or  of  the  President  which 
can  be  adjusted,  paid,  or  discharged  by  the  Secretary  of  War. 

3.  This  Board  is  therefore  of  the  opinion  that  the  relief  asked 
for  must  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


April  7, 1920. 
Case  No.  2255. 

In  re  CLAIK  OF  C.  A  C.  RAINCOAT  CO. 

1.  INCREASED   LABOR   COSTS. — ^Where   the   contract  provided   that  in   the 

event  of  labor  disputes,  likely  to  delay  the  performance  of  the  con- 
tract, that  the  Secretary  of  War  may  settle  such  disputes;  and  that  if 
the  contractor  is  required  to  pay  higher  labor  costs  thereby,  that  the 
Secretary  of  War  might  make  an  addition  to  the  contract  price ;  and  if  a 
dispute  arises,  which  is  adjusted  by  representatives  of  the  Secretary  of 
War,  who  raise  the  cost  to  be  paid  for  labor  and  grant  the  contractor 
additional  compensation,  the  contractor  is  entitled  to  be  paid  such  in- 
creased compensation. 

2.  CONSTRUCTION   OF  SETTLEMENT   CONTRACT— PAYKENT.— A  cancella- 

tion agreement  provided  that  the  sum  paid  thereunder,  **  together  with 
payment  for  the  finished  articles  not  yet  paid  for,"  should  be  a  complete 
settlement  between  the  parties,  but  the  additional  compensation  granted 
because  of  increased  labor  costs  was  not  included  in  the  cancellation 
agreement.  Such  additional  compensation  is  part  of -the  contract  price 
as  fixed  by  the  Increase  in  labor  costs,  and  if  not  yet  paid  for  is  due 
claimant  under  the  original  formal  contract,  and  is  expressly  excepted 
from  the  release  in  the  cancellation  contract. 

3.  CLAItf  AND  DECISION. — Claim  under  General  Order  103,  for  $9,205.81  for 

increase  in  cost  of  labor.    Held,  claimant  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FTDINOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  claim  for  $9,205.81  on  a  formally  executed  contract 

2.  Under  date  of  September  24,  1918,  the  claimant  entered  into 
an  agreement  with  D.  W.  Shaffer,  major,  Quartermaster  Corps, 
United  States  Army,  whereby  the  claimant  agreed  to  manufacture 
approximately  80,000  raincoats  at  $5.58  each. 

8.  The  contract  contained  provisions  as  to  labor  disputes  as  follows : 

"  Labor  disputes. — In  the  event  that  labor  disputes  shall  arise  di- 
rectly affecting  the  performance  of  this  contract  and  causing  or 
likely  to  cause  any  delay  in  making  the  deliveries,  and  the  Secretary 
of  War  shall  have  requested  the  contractor  to  submit  such  disputes 
for  settlement,  the  contractor  shall  have  the  right  to  submit  such  dis- 
pute to  the  Secretary  of  War  or  his  duly  authorized  representative 
tor  settlement.    The  Secretary  of  War  or  such  representative  may 
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thereupon  settle  or  cause  to  be  settled  such  disputes,  and  the  parties 
thereto  agree  to  accede  to  and  comply  with  all  the  terms  of  such 
settlement. 

"  If  the  contractor  is  thereby  required  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  this  contract  immediately 
prior  to  such  settlement,  tlie  Secretary  of  War,  or  such  representative, 
m  asking  such  settlement  and  as  a  part  thereof  may  direct  that  a 
fair  and  just  addition  to  the  contract  price  shall  be  made  therefor: 
Provided^  however^  That  the  Secretary  of  War  or  his  representative 
shall  certify  that  the  contractor  has  in  all  respects  lived  up  to  the 
terms  and  conditions  of  the  contract,  or  shall  waive  in  writing  for 
this  purpose  only  any  breach  that  may  have  occurred. 

"  If  such  settlement  reduces  such  labor  cost  to  the  contractor,  the 
Secretary  of  War,  or  his  representative,  may  direct  that  a  fair  and 
just  deduction  be  made  from  the  contract  price. 

"No  claim  for  addition  shall  be  made  unless  the  increase  was 
ordered  in  writing  by  the  Secretary  of  War  or  his  duly  authorized 
representative  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement. 

"Every  decision  or  determination  made  under  this  article  by  the 
Secretary  of  War  or  his  duly  authorized  representative  shall  be  final 
and  binding  upon  the  parties  hereto." 

4.  Pursuant  to  the  clause  above  quoted,  the  Secretary  of  War, 
under  date  of  October  31,  1918,  sent  the  following  telegram  to  the 
claimant : 

"Labor  disputes  have  arisen  which  directly  affect  tjie  perform- 
ance of  your  contracts  with  the  Government  and  which  are  causing 
and  are  likely  to  cause  delay  in  making  the  deliveries.  The  Secre- 
tary of  War  requests  you  to  submit  such  disputes  for  settlement  to 
Honorable  Julian  W.  Mack,  Major  Samuel  J.  Rosensohn,  and 
Professor  William  Z.  Ripley,  who  are  his  duly  authorized  repre- 
sentatives for  purpose  of  settling  such  disputes  under  terms.  In 
such  submission  you  must  agree  to  accede  to  and  comply  with  all  the 
terms  of  such  settlement.  The  above-named  representatives  of  the 
Secretary  of  War  will  have  the  power  to  direct  that  a  fair  and  just 
addition  to  the  contract  price  shall  be  made  in  case  an  increase  in 
wage  is  granted  and  to  require  a  deduction  to  be  made  from  the  con- 
tract price  in  case  the  labor  costs  are  reduced. 

"  By  order  of  the  Secretary  of  War. 

"  Major  F.  W.  Tuixy, 
"  Oifice  of  the  Secretary  of  War^ 

5.  On  .the  same  date  claimant  wrote  to  the  arbitrators  named, 
accepting  the  arbitration  and  agreeing  to  accede  to  and  comply  with 
all  terms  of  settlement. 

6.  On  December  28, 1918,  the  arbitrators  issued  an  award  granting 
an  increase  of  14  cents  per  garment  to  be  paid  to  the  workers,  "  thus 
increasing  the  labor  cost  to  the  said  manufacturers  by  that  amount." 

7.  The  award  also  provides  as  follows : 

"  It  is  directed  as  a  part  of  the  adjustment  made  by  us  that  a  fair 
and  just  addition  to  the  contract  price  shall  be  made  therefor  to  the 
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extent  of  the  actual  increased  cost  upon  proof  by  affidavit  of  the 
actual  amount  of  increased  cost. 

"It  is  further  certified  that  the  contractors  named  therein  (the 
claimant  being  included)  have  in  all  respects  lived  up  to  the  terms 
and  conditions  of  the  contract,  and,  to  the  extent  to  which  they  have 
not  done  so,  such  breach  may  be  waived  for  this  purpose  only." 

8.  Under  date  of  February  7,  1919,  the  claimant,  on  receipt  of 
remuneration  under  this  contract,  at  the  rate  originally  fixed  before 
the  increase  in  labor  cost,  executed  a  cancellation  agreement  contain- 
ing the  following  clauses : 

"2.  The  United  States  shall  pay  forthwith  to  the  contractor  the 
sum  of  nine  thousand  four  hundred  thirty-eight  dollars  and  fourteen 
cents  ($9,4t38.14),  which  sum,  together  with  payment  for  the  finished 
articles  or  work  heretofore  delivered  to  the  United  States  and  not 
yet  paid  for,  and  such  sum  or  sums,  if  any,  as  are  lawfully  due  of 
owing  from  the  United  States  to  the  contractor  upon  any  payments 
withheld  under  any  provision  of  the  original  contract,  shall  con- 
stitute full  and  final  compensation  for  articles  or  work  delivered, 
services  rendered,  and  expenditures  incurred  b}^  the  contractor  under 
the  original  contract. 

"  3.  The  contractor  does  hereby,  for  himself,  his  successors,  heirs, 
legal  representatives  and  assigns,  remise,  release,  and  forever  dis- 
charge the  United  States  of  and  from  all  and  all  manner  of  debts, 
dues,  sum  or  sums  of  money,  accounts,  reckonings,  claims  and  de- 
mands whatsoever,  due  or  to  become  due,  in  law  or  in  equity,  under 
or  by  reason  of  or  arising  out  of  said  original  contract.  Upon  re- 
ceipt of  the  amount  herein  agreed  to  be  paid,  the  contractor  shall 
execute  and  deliver  to  the  United  States  such  further  or  additional 
instruments  of  receipt  or  release  as  the  United  States  shall  demand." 

9.  The  claimant  thereafter  demanded  payment  of  the  amount  of  its 
increased  labor  cost,  which  was  refused  by  the  Claims  Board,  Di- 
rector of  Purchase,  on  the  ground  that  the  above  release  had  released 
all  rights  of  the  claimant  under  its  contract. 

10.  Settlement  of  the  claimant's  contract  was  negotiated  in  behalf 
of  the  Government  by  Lieut.  Kirke  L.  Moses,  Quartermaster  Corps, 
stationed  in  the  zone  office  at  Boston.  At  the  time  of  signing  the 
cancellation  agreement  the  claimant  was  assured  by  Lieut.  Moses, 
after  consultation  with  his  superior  officer,  J.  W.  Blunt,  major, 
Quartermaster  Corps,  that  he  was  not,  by  signing  said  agreement, 
releasing  his  claim  for  extra  labor  cost.  It  was  the  understanding  of 
the  officer  and  the  claimant  that  payment  of  additional  labor  cost 
would  be  made  under  the  terms  of  the  phrase  "  payment  for  the 
finished  articles  or  work  heretofore  delivered  to  the  United  States 
and  not  yet  paid  for." 

DECISION. 

1.  It  seems  that  it  is  not  questioned  that  the  claimant  became  enti- 
tled, under  the  provision  of  the  clause  in  its  contract  relating  to  labor 
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disputes,  to  reimbursement  on  account  of  the  increased  cost  of  labor 
under  the  decision  of  the  arbitrators.  The  ix)int  at  issue  is  whetlier 
this  right  to  reimbursement  has  been  released  by  the  claimant  by  the 
termination  agreement. 

2.  The  original  contract  provided  that,  in  certain  contingencies 
which  have  now  happened,  the  Secretary  of  War  might  "  direct  that 
fair  and  just  addition/to  the  contract  price  shall  be  made."  The 
arbitrators,  who  were  appointed  as  his  representatives,  as  a  part  of 
their  award,  directed  an  "  addition  to  the  contract  price  *  *  *  to 
the  extent  of  the  actual  increased  cost  upon  proof  by  affidavit  of  the 
actual  amount  of  increased  cost." 

3.  The  termination  agreement  expressly  excepted  from  the  release 
therein  contained  the  contractor's  right  to  receive  "  payment  for  the 
finished  articles  or  work  heretofore  delivered  to  the  United  States 
and  not  yet  paid  for."  "  Payment "  must  be  taken  to  mean  payment 
at  the  contract  price.  The  contract  price  is  not  the  price  set  in  the 
original  contract,  but  the  price  subsequently  awarded  by  the  arbi- 
trators. 

4.  The  contractor  has  received  payment  of  part  of  the  contract 
price  as  finally  fixed.  He  is  entitled  to  receive  the  balance — that  is, 
the  sums  directed  by  the  arbitrators  to  be  paid  him — notwithstanding 
his  execution  of  the  termination  agreement. 

DISPOSITION. 

A  copy  of  this  opinion  will  be  sent  to  the  Claims  Board,  Director 
of  Purchase. 

Col.  Delafield  concurring. 


April  8,  1920. 
Case  No.  2184. 

In  re  CLAIX  OF  STEWABT-HoOEHEE  CONSTRUCTION  CO. 

1.  ADDITIONAL  WORK — FEE. — Where  a  contractor  working  under  a  cost- 
plus  contract  is  required  to  perform  additional  work  not  contemplated 
nor  required  under  the  orig^inal  contract,  an  implied  agreement  arises 
on  the  part  of  the  OoYemment  to  pay  the  cost  of  such  additional  work 
and  a  reasonable  fee  for  services. 

8.  COHPVTATION  OF  FEE. — Where  the  original  contract  contained  a  schedule 
of  percentages  to  he  paid  as  a  fee,  the  cost  of  the  additional  work 
should  be  added  to  the  cost  of  the  work  under  the  original  contract, 
and  the  scale  of  percentages  contained  in  the  original  contract  should 
be  applied  to  the  total  cost  of  all  the  work. 

3.  ADDITIONAL  COSTS. — Additional  costs  which  result  from  contractor's  loose 

or  negligent  business  methods,  and  which  are  not  occasioned  by  the  or- 
ders or  through  the  agency  of  Oovemment  oiftoers,  can  not  be  allowed 
as  costs  under  a  cost-plus  contract. 

4.  CLAIM  AND  DECISION.— Claims  under  act  of  March  2,  1919,  for  $43,224, 

for  fee  on  cost-plus  contract,  and  under  General  Order  103  for  $6,726.89 
additional  costs  incurred.  Held,  claimant  entitled  to  recover  in  part 
on  first  item,  and  second  disallowed. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACn'. 

This  case  involves  two  separate  claims,  growinji:  out  of  different 
facts  and  circumstances,  necessitating  separate  consideration.  Claim 
No.  1  is  for  $43,224  for  additional  fee  for  construction  work  done  at 
the  aviation  training  camp  at  Lonoke,  Ark.;  Claim  No.  2  is  for 
$6,726.89,  which  embraces  an  aggregate  of  items  alleged  to  have  been 
proper  expenditures  under  the  contract  for  the  construction  work 
at  the  aviation  training  camp  at  Lonoke,  Ark.,  which  expenditures 
are  alleged  to  have  been  made  by  petitioner,  and  reimbursement 
therefor  is  asked  from  the  Government. 

CLAIM  NO.   1. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $43,224,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 

1025 


1026  DECISIONS   BOARD   OF   CONTRACT   ADJUSTMENT. 

and  the  United  States.     This  claim  grows  out  of  the  following  facts 
and  circumstances : 

1.  Under  date  of  December  3,  1917,  the  petitioner,  Stewart-Mc- 
Gehee  Construction  Co.  (a  corporation)  entered  into  a  formal  con- 
tract (order  No.  50202)  with  the  United  States  (by  Lieut.  Col.  C.  G. 
Edgar,  Signal  Corps,  contracting  officer),  by  which,  among  other 
things,  it  was  provided  as  follows  (the  typewritten  portions  of  the 
printed  contract  appearing  here  in  italics)  : 

"Article  I.  Extent  of  the  work — The  contractor  shall,  in  the 
shortest  possible  time,  furnish  the  labor,  material,  tools,  machinery, 
equipment,  facilities,  and  supplies,  and  to  do  all  things  necessary  for 
the  construction  and  completion  of  the  following  work: 

"  The  construction  of  cantonvie7\t  hiiUdinga^  road  way. ^^  drainage^ 
water  syste^n^  etc,^  in  connection  with  one  ^-squadron  aviation  train- 
ing cavip  at  Lonoke^  ArkanJias^  in  accordance  with  the  drawings  and 
specifications  to  be  furnished  by  the  contracting  officer,  and  subject 
in  every  detail  to  his  supervision,  direction,  and  instruction. 

"  The  contracting  officer  may,  from  time  to  time,  by  written  instruc- 
tions or  drawings  issued  to  the  contractor,  make  changes  in  said  draw- 
ings and  specifications,  issue  additional  instructions,  require  addi- 
tional work,  or  direct  the  omission  of  work  previously  ordered,  and 
the  provisions  of  this  contract  shall  apply  to  all  such  changes,  modi- 
fications, and  additions  with  the  same  effect  as  if  they  were  emlK)died 
in  the  original  drawings  and  specifications.  The  contractor  shall 
comply  with  all  such  written  instructions  or  drawings. 

"Article  III.  Determination  of  fee, — As  full  compensation  for  the 
services  of  the  contractor,  including  profit  and  all  general  overhead 
expense,  except  as  herein  specifically  provided,  the  contracting  officer 
shall  pay  to  the  contractor  in  the  manner  hereinafter  prescribed  a  fee 
to  be  determined  at  the  time  of  completion  of  the  work  from  the  fol- 
lowing schedule,  except  as  hereinafter  otherwise  provided : 

"  If  the  cost  of  the  work  is  under  $100,000.00  a  fee  of  ten  per  cent 
(10%)  of  such  cost 

"  If  the  cost  of  the  work  is  over  $100,000.00  and  under  $125,000.00  a 
fee  of  $10,000.00. 

"If  the  cost  of  the  work  is  over  $125,000.00  and  under  $250,000.00 
a  fee  of  eight  per  cent  (8%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $250,000.00  and  under  $266,666  67 
a  fee  of  $20,000.00. 

"  If  the  cost  of  the  work  is  over  $266,666.67  and  under  $500,000.00 
a  fee  of  seven  and  one-half  per  cent  (7^%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $500,000.00  and  under  $585,714.29 
a  fee  of  $37,500.00. 

"  If  the  cost  of  the  work  is  over  $535,714.29  and  under  $3,000,000.00 
a  fee  of  seven  per  cent  (7%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $3,000,000.00  and  under  $3,500,- 
000.00  a  fee  of  $210,000.00. 

"  If  the  cost  of  the  work  is  pver  $3,500,000.00  a  fee  of  six  i^er  cent 
(67^  )  of  such  cost. 
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"  Provided,  however,  that  the  fee  upon  such  part  of  the  cost  of  the 
work  as  is  represented  by  payments  to  subcontractors,  under  subdivi- 
sion (&)  above,  shall  in  each  of  the  above  contingencies  be  five  per  cent 
(5^  )  and  no  more  of  the  amount  of  such  part  of  the  cost. 

"  The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  Work,  exclusive  of  all  freight  charges  thereon,  shall  be 
included  -in  the  cost  of  the  work  for  the  purpose  of  reckoning  such 
fee  to  the  contractor,  but  for  no  other  purpose. 

"  The  fee  for  reconstructing  and  replacing  any  of  the  w^ork  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof,  not 
exceeding  seven  per  cent  (7%)  as  the  contracting  office  may  de- 
termine. 

"  The  total  fee  to  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $67,200.00,  anj^hing  in  this  agreement  to  the  contrary  not- 
withstanding." 

2.  In  addition  to  the  above-quoted  provisions  the  written  contract 
also  contains  detailed  provisions  in  respect  to  "  The  cost  of  the  work," 
"  Payments,"  "  Inspection  and  audit,"  and  "  Special  requirements," 
and  other  detailed  provisions  which,  if  not  absolutely  essential,  were 
reasonablj^  necessary,  provisions  to  govern  the  rights  and  conduct 
of  the  parties  in  the  performance  of  work  of  the  nature  and  character 
of  that  contemplated  under  the  cost-plus  system  of  construction 
adopted  by  the  Government  in  respect  to  work  of  the  sort  contem- 
plated and  carried  on. 

3.  In  due  time  the  petitioner  began  upon  the  work  under  the 
written  contract,  and  when  this  got  on  the  way,  experience  in  the 
construction  of  aviation  fields,  acquired  by  the  Government  officers, 
and  the  enlargement  of  the  aviation  program  necessitated  the 
organization  and  construction  of  other  and  additional  work  at  the 
same  site;  so  that  while  petitioner  was  doing  work  contemplated 
and  embraced  under  the  written  contract,  certain  other  work  was 
called  for,  which  work  was  done  by  petitioner  with  the  same  force 
and  organization  engaged  in  the  performance  of  the  work  under 
the  written  contract,  which  work  is  set  out  in  the  following  list,  and 
is  alleged  to  have  been  done  under  orders  received  from  the  Con- 
struction Division  of  the  Signal  Corps,  and  which  work,  it  is  also 
alleged,  was  new  and  additional  work  not  contemplated  and  em- 
braced under  the  terms  of  the  written  contract  of  December  3,  1917 : 

40,000  tons  of  rock,  at  $3.00 $120,000.00 

1  mUe  asphalt  penetration  roatl  outside  camp 30,000.  00 

Material,  labor,  drainage  on  flying  field 120, 000. 00 

Additional  roads  in  camp  for  new  hangars 20,000.00 

Steel    hangars 50, 000.  00 

Steel  aero  repair  building 10,000.00 

Drainage  culverts  around  new  hangars 8,000.00 

2,000  yds.  extra  concrete  in  foundations 12,000.00 

5,000  yds.  cinder  fill  (5,000) 10,000.00 
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Rifle  range $4,000.00 

Hospital  barracks 6, 000.  00 

Medioal  researcli  aiul  morgue  bldg 4,500.00 

Servant's  quarters 500.  00 

Ice  house,  radio  work  shop,  and  ix)st  oflice 3,500.00 

Maintenance   building ^ 1, 200. 00 

Aeroplane  storage  she<l 3,  500. 00 

Additional  screens,  etc , 3,000.00 

Unloading   aeroplanes 0, 000. 00 

Drainage,  ditches  outside  and  inside  camp 75, 000.  00 

Proportionate  cost  of  transportation 60,000.00 

Proportionate  cost  of  insurance 20,000.00 

Proportionate  cost  of  equipment  and  rentals,  etc 16,000.00 

Proportionate  cost  of  field  overhead 10.000.00 

Heating  officers*  quarters 10,000.00 

Total 603, 200.  00 

4.  There  was  no  expi'ess  agreement  or  understanding  between  the 
officers  of  the  Construction  Division,  Signal  Corps,  and  the  petitioner 
with  respect  to  the  method  of  the  execution  of  any  new  and  additional 
Tvork,  but  the  work  was  done  under  the  direction  and  supervision  of 
the  Government  officer  on  the  job  and  was  handled  in  all  respects  by 
the  Construction  Division  and  bv  the  contractor  in  the  same  manner 
as  work  done  under  all  the  terms,  conditions,  and  restrictions  men- 
'  tioned  in  the  written  contract  of  December  3, 1917 ;  nor  was  there  any 
express  understanding  or  agreement  between  officers  of  the  Con- 
struction Division  of  the  Signal  Corps  and  the  petitioner  as  to  the 
amount  of  the  fee  to  be  charged  for  any  new  and  additional  work, 
but  the  conduct  both  of  the  petitioner  and  of  the  Government  officers 
ordering  the  new  and  additional  work  very  clearly  indicates  that 
with  respect  to  the  matter  of  fee  also  the  new  and  additional  work 
w^as  regarded  as  part  and  parcel  of  the  total  work  to  be  done  at  the 
aviation  training  camp  at  Lonoke,  Ark.,  the  fee  for  all  of  which  was 
to  be  determined  and  fixed  according  to  the  sliding  scale  of  amounts 
and  percentages  for  the  determination  of  fee  and  other  provisions 
with  respect  to  the  determination  of  fee  mentioned  and  embraced  in 
the  written  contract  of  December  8,  1917. 

DECISION  ON  CIJVIM  NO.  1. 

1.  This  claim  does  not  involve  any  rights  under  the  contract  of 
December  3,  1917,  but  that  contract  is  herein  mentioned  and  quoted 
from  for  the  purpose  of  determining  whether  or  not  the  alleged  addi- 
tional work  done  by  the  contractor  at  the  aviation  training  camp  at 
Lonoke,  Ark.,  was  such  work  as  the  contracting  officer  had  a  right 
to  require  under  the  terms  of  the  written  contract.    The  contract  of 
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December  3,  1917,  calls  for  the  following  layout  of  buildings  and 
work: 

"The  construction  of  cantonment  buildings,  roadways,  draina^e^ 
water  system,  etc.,  in  connection  with  one  2-squadron  aviation  train- 
ing camp  at  Lonoke,  Arkansas." 

This  contract  also  contains  the  provision  that — 

"  The  contracting  officer  may,  from  time  to  time,  by  written  instruc- 
tions or  drawings  issued  to  the  contractor,  viake  changes  in  said 
drawings  and  speci-ficatiajis^  issue  additional  instructions,  r^o'wir^  addi- 
tional  work^  or  direct  the  omission  of  work  previously  ordered,  and 
the  provisions  of  this  contract  shall  apply  to  all  such  changes,  modi- 
fications, and  additions  with  the  same  effect  as  if  they  were  embodied 
in  the  original  drawings  and  specifications." 

The  question  then  presented  is :  To  what  extent  could  the  contract- 
ing officer,  under  the  terms  of  the  written  contract,  make  changes  in 
the  drawings  and  specifications  or  require  additional  work? 

2.  In  line  with  the  reasons  set  forth  in  a  decision  heretofore  ren- 
dered by  this  Board  in  the  case  of  the  Selden-Bi'eck  Construction 
Co.  (Case  No.  1894),  this  Board  holds  that  the  contracting  officer, 
under  the  contract  of  December  3,  1917,  had  the  right  to  call  only 
for  such  changes  in  the  plans  and  specifications  and  for  such  addi- 
tional w^ork  as  was  necessary  and  incidental  to  the  completion  of  the 
work  in  accordance  with  the  general  plan. 

3.  In  applying  the  principle  above  annoimced,  this  Board  is  of  the 
opinion  that  the  contracting  officer,  under  the  contract  of  December 
3,  1917,  had  no  right  to  call  for  additional  buildings,  or  substantial 
additions  to  buildings  already  completed  or  partially  completed  by 
the  petitioner  in  accordance  with  the  original  plans  and  specifica- 
tions; or  the  conversion  or  rebuilding  of  any  buildings  which  were 
completed  or  partially  completed  according  to  the  plans  and  speci- 
fications w^here  such  rebuilding  or  conversion  was  not  occasioned 
by  the  fault  of  the  contractor ;  or  the  building,  erection,  or  construction 
of  necessary  roads,  waterways,  sewers,  drainage,  draining,  or  other 
work  necessarily  occasioned  by  the  erection  of  such  additional  build- 
ings not  embraced  in  the  plans  and  specifications  under  the  original 
contract  or  necessarily  occasioned  as  a  result  of  the  rebuilding  or  con- 
version of  buildings  completed  or  partially  completed  according  to 
plans  and  specifications  where  such  rebuilding  or  conversion  was 
not  occasioned  bv  fault  of  the  contractor;  nor  for  the  maintenance 
of  buildings  already  constructed  under  the  terms  of  the  written 
contract  or  under  any  agreement  independent  of  the  w^ritten  con- 
tract, where  such  additional  work  involves  additional  cost  not  to 
be  compensated  for  under  any  provision  of  the  written  contract. 

4.  In  this  case,  one  of  the  large  items  which  is  claimed  to  have 
been  additional  work  and  upon  which  it  is  claimed  an  additional  fee 
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should  be  paid,  involves  extensive  work  upon  drainage  and  grading 
of  the  field  at  Lonoke.  This  item  would  seem  to  present  at  this  time 
an  appropriate  subject  for  determination  by  this  Board.  The  con- 
tract of  December  3,  1917,  in  unmistakable  terms,  provided  that  the 
petitioner  was  to  do  the  drainage.  Occasion  for  the  claim  here  arises 
because  the  field  turned  out  to  require  more  drainage  and  more 
grading  than  was  represented  to  petitioner  or  that  petitioner  thought 
at  the  time  the  contract  of  December  3, 1917,  was  entered  into  would 
be  required.  This  Board  can  not  depart  from  the  plain  terms  of 
the  contract  itself,  which  expressly  obligated  the  petitioner  to  supply 
all  work  involved  in  necessary  drainage  of  the  training  field  and  the 
grading  of  it,  as  there  could  be  no  training  field  without  a  flying  field. 
Petitioner  has  fallen  into  the  error  of  assuming  that  it  was  entitled 
to  the  maximum  fee  allowed  in  the  contract  of  December  3,  1917, 
after  the  cost  of  the  work  had  reached  the  amount  upon  which  that 
maximum  fee  was  based,  plus  20  per  cent  added  thereto.  Such  a 
theory  as  affecting  the  liability  and  rights  of  the  parties  in  this  case 
can  not  be  entertained  for  a  moment.  To  determine  the  fee  to  be 
ultimately  allowed  to  the  petitioner  by  estimating  the  cost  of  the 
work,  and  giving  an  extra  fee  merely  because  the  work  exceeded  that 
estimate,  would  be  going  directly  in  the  face  of  the  contract  itself.  The 
fee  in  this  case,  as  in  all  these  cases,  is  not  in  any  legal  sense,  as  affect- 
ing the  limit  of  liability,  to  be  determined  by  the  estimated  cost  of 
the  work,  but  is  determined  by  the  amount  and  character  of  the  work 
which  the  contracting  officer  has  the  right  to  call  for  under  the  con- 
tract. If  the  theory  advanced  by  the  petitioner  were  to  be  applied 
in  this  case,  the  insertion  of  the  maximum  fee  would  have  been  a 
useless  procedure.  It  is  therefore  very  plain  to  this  Board,  and  it  is 
so  held,  that  none  of  the  work  done  by  the  petitioner  upon  the  avia- 
tion training  project  at  Lonoke,  Ark.,  can  be  considered  as  additional 
work  for  which  an  additional  fee  is  to  be  paid,  which  was  occasioned 
as  a  result  of  any  drainage  called  for  by  the  contracting  officer  (even 
if  necessary  drainage  of  the  field  involved  work  off  the  field)  or  any 
grading  of  the  field  so  required,  and  the  fee  remains  as  fixed,  no 
matter  what  the  contract  might  cost,  so  long  as  it  is  work  which  the 
contracting  officer  has  the  right  to  call  for.  This  does  not  mean  that 
the  petitioner  is  not  entitled  to  any  additional  fee  for  additional 
drainage  and  grading  necessarily  occasioned  by  installation  of  addi- 
tional work  which  could  not  be  called  for  by  the  contracting  ofiicer 
under  the  contract  of  December  3, 1917. 

5.  This  Board  is  of  the  opinion,  and  so  holds  also,  that  with  re- 
spect to  all  additional  work  which  the  contracting  officer  has  no 
right  to  call  for  under  the  terms  of  the  written  contract  of  Deccm- 
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ber  3,  1917,  as  hereinbefore  limited  and  defined  which  was  done  by 
petitioner  at  the  aviation  training  camp,  Lonoke,  Ark.,  upon  orders 
receiyed  from  the  Construction  Division  of  the-  Signal  Corps,  or 
which  was  accepted  on  behalf  of  the  United  States,  there  was  a 
contract  entered  into  and  implied  by  the  facts  and  circumstances  of 
the  case,  between  the  petitioner  and  the  Government  of  the  United 
States,  which  contract  comes  within  the  purview  of  the  act  of  March 

2,  1919 ;  and  that  it  was  understood  between  the  parties  that,  in  the 
execution  of  such  additional  work,  the  rights  of  the  petitioner  and 
the  Government  were  to  be  determined  by  provisions  identical  with 
those  contained  in  the  written  contract  of  December  3,  1917;  and 
that  it  was  understood  by  the  parties  that  the  fee  to  be  allowed  for 
the  additional  work  was  to  be  ascertained  by  applying  the  total  cost 
of  all  work  done  by  petitioner  at  or  near  the  aviation  training  camp 
at  Lonoke,  Ark.,  whether  under  the  contract  of  December  3,  1917, 
or  under  the  informal  agreement  herein  found  to  exist,  or  under 
any  other  agreement  for  work  at  that  field,  to  a  scale  of  fees  and 
percentages  identical  with  that  set  out  in  the  contract  of  December 

3,  1917,  subject  to  any  other  provisions  identical  with  those  of  the 
said  contract  of  December  3,  1917,  with  respect  to  the  modification 
of  such  fees  and  percentages. 

DISPOSITION  OF  CLAIM  NO.   1. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storasre 
and  Traffic  Division. 

CLAIM    NO.    2. 

This  claim  is  for  $6,726.89  for  disbursements  alleged  to  have  been 
made  under  the  contract  of  December  3,  1917,  for  the  prosecution  of 
the  work  at  the  aviation  training  camp  at  Lonoke,  Ark.,  upon  a 
cost-plus  basis,  for  which  reimbursement  is  claimed  against  the 
Government,  and  this  claim  is  before  this  Board  under  General 
Order  103.  The  items  aggregated  have  been  passed  upon  by  the 
Claims  Board,  Air  Service,  and  disallowed,  and  the  action  here  is 
in  its  nature  an  appeal  from  the  action  of  the  Air  Service  Claims 
Board.  This  claim  grows  out  of  the  following  facts  and  circum- 
stances : 

1.  The  contract  of  December  3,  1917,  contains  the  following  pro- 
vision with  respect  to  the  reimbursement  of  the  petitioner  for  ex- 
penditures made  in  the  prosecution  of  the  work  at  the  aviation 
training  camp  at  Lonoke,  Ark. : 
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"Articij5  II.  Cost  of  the  work, — The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved  or 
ratified  by  the  contracting  officer  and  as  are  included  in  the  following 
items : 

"  {a)  All  labor,  material,  machinery,  hand  tools  not  owned  by  the 
workmen,  supplies  and  equipment,  necessary  for  either  temporary 
or  permanent  use  for  the  benefit  of  said  work;  but  this  shall  not  be 
construed  to  cover  machinery  or  equipment  mentioned  in  section 
(<?)  of  this  article.  The  contractor  shall  make  no  departure  from 
the  standard  rate  of  wages  being  paid  in  the  locality  where  said  work 
is  being  done,  without  the  prior  consent  and  approval  of  the  contract- 
ing officer. 

"  (&)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement. 

"  {c)  Rental  actually  paid  by  the  contractor,  at  rates  not  to  ex- 
ceed those  mentioned  in  the  schedule  of  rental  rates  hereto  attached, 
for  construction  plant  in  sound  and  workable  condition,  such  as 
pumps,  derricks,  concrete  mixers,  boilers,  clamshell  or  other  buckets, 
electric  motors,  electric  drills,  electric  hammers,  electric  hoists,  steam 
shovels,  locomotive  cranes,  power  saws,  engineers'  levels  and  transits, 
and  such  other  equipment  as  may  be  necessary  for  the  proper  and 
economical  prosecution  of  the  work. 

"  Rental  to  the  contractor  for  such  construction  j^lant  or  parts 
thereof  as  it  may  own  and  furnish,  at  the  rates  mentioned  in  the 
schedule  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
forth.  When  such  construction  plant  or  any  part  thereof  shall  ar- 
rive at  the  site  of  the  work  the  contractor  shall  file  with  the  con- 
tracting officer  a  schedule  setting  forth  the  fair  valuation  at  that 
time  of  each  part  of  such  construction  plant.  Such  valuation  shall 
be  deemed  final,  unless  the  contracting  officer  shall,  within  five  days 
after  the  machinery  has  been  set  up  and  is  working,  modify  or 
change  such  valuation,  in  which  event  the  valuation  so  made  by  the 
contracting  officer  shall  be  deemed  final.  When  and  if  the  total 
rental  paid  to  the  contractor  for  any  such  part  shall  equal  valuation 
thereof,  no  further  rental  therefor  shall  be  paid  to  the  contractor 
and  title  thereto  shall  vest  in  the  Ignited  States.  At  the  completion 
of  the  work,  the  contracting  officer  may  at  his  option,  purchase  for 
the  United  States  any  part  of  such  construction  plant  then  owned 
by  the  contractor  by  jSaying  to  the  contractor  the  difference  l>etween 
the  valuation  of  such  i)art  or  parts  and  the  total  rentals  theretofore 
paid  therefor. 

"  Rates  of  rental  as  substitutes  for  such  scheduled  rental  rates  may 
be  agreed  upon  in  writing  between  the  contractor  and  the  contracting 
officer,  such  rates  to  be  in  conformity  with  rates  of  rentals  charged 
in  the  particular  territory  in  which  the  work  covered  by  this  contract 
is  to  be  performed.  If  the  contracting  officer  shall  furnish  or  supply 
any  such  equipment,  the  contractor  shall  not  be  allowed  any  rental 
therefor  and  shall  receive  no  fee  for  the  use  of  such  equipment. 

"(f/)  leading  and  unloading  such  construction  plant,  thjp  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work,  subject  to  the  i)rovisions  herein- 
after set  forth,  the  installation  and  dismantling  thereof,  and  ordinary 
repairs  and  rei)lacements  during  its  use  in  the  said  work. 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  1033 

"(«)  Transportation  and  expenses  to  and  from  the  work  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor  and  expediting  the  production  and 
transportation  of  material  and  equipment. 

"  (/)  Salaries  of  resident  engineers,  superintendents,  time  keepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor  in 
connection  with  said  wort.  In  case  the  full  time  of  any  field  em- 
ployee of  the  contractor  is  not  applied  to  said  work,  but  is  divided 
between  said  work  and  other  work,  his  salary  shall  be  included  in 
this  item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

"(^)  Buildings  and  eciuipment  required  for  necessary  field  offices, 
commissary,  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary,  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  postage,  etc^ 

"(A)  Such  bonds,  fire  liability,  and  other  insurance  as  the  contract- 
ing officer  may  approve  or  require,  and  such  losses  and  expenses  not 
compensated  by  insurance  or  otherwise  as  are  found  and  certified  by 
the  contracting  officer  to  have  been  actually  sustained  (including  set- 
tlements made  with  the  written  consent  and  approval  of  the  con- 
tracting officer)  by  the  contractor  in  connection  with  said  work,  and 
to  have  clearly  resulted  from  causes  other  than  the  fault  or  neglect 
of  the  contractor.  Such  losses  and  expenses  shall  not  be  included 
in  the  cost  of  the  work  for  the  purpose  of  determining  the  contractor's 
fee.  The  cost  of  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  included  in  the  cost  of  the  work  for  the 
purpose  of  reimbursement  to  the  contractor,  but  not  for  the  purpose 
of  determining  the  contractor's  fee,  except  as  hereinafter  provided. 

"(i)  Permit  fees,  deposits,  royalties,  and  other  similar  items  of 
expense  incidental  to  the  execution  of  this  contract  and  necessarily 
incurred.  Expenditures  under  this  item  must  be  approved  in  ad- 
vance by  the  contracting  officer. 

"(;)  Such  proportion  of  the  transportation,  traveling,  and  hotel 
expenses  of  officers,  engineers,  and  other  employees  of  the  contractor 
as  is  actually  incurred  in  connection  with  this  work. 

"(A)  Such  other  items  as  should,  in  the  opinion  of  the  contracting 
officer,  be  included  in  the  cost  of  the  work.  When  such  an  item  is 
allowed  by  the  contracting  officer  it  shall  be  specifically  certified  as 
beinff  allowed  under  this  paragraph. 

"  The  United  States  reserves  the  right  to  pay  directly  to  common 
carriers  any  or  all  freight  charges  on  material  of  all  kinds  and  ma- 
chinery furnished  under  this  contract  and  certified  by  the  contracting 
officer  as  being  for  installation  or  for  consumption  in  the  course  of 
the  work  hereunder;  the  contractor  shall  be  reimbursed  for  such 
freight  charges  of  this  character  as  it  shall  pay  and  as  shall  be 
specifically  certified  by  the  contracting  officer;  but  the  contractor 
shall  have  no  fee  based  on  such  expenditures.  Freight  charges  paid 
by  the  contractor  for  transportation  of  construction  equipment,  con- 
struction plant,  tools,  and  supplies  of  every  character  shall  be  treated 
as  part  of  the  cost  of  the  work  upon  whicn  the  contractor's  fee  shall 
be  based ;  provided  that  charges  lor  transportation  of  such  construc- 
tion equipment,  construction  plant,  and  tools  over  distances  in  excess 
of  five  hundred  miles  shall  require  the  special  approval  of  the  con- 
tracting officer. 
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"  No  salaries  of  the  contractor's  executive  officers,  no  part  of  the 
expense  incurred  in  conducting  the  contractor's  main  office,  or  regu- 
larly established  branch  office,  and  no  overhead  expenses  of  any 
kind  except  as  specifically  listed  above,  shall  be  included  in  the  cost 
of  the  work;  nor  shall  any  interest  on  capital  employed  or  on  bor- 
rowed money  be  included  in  the  cost  of  the  work. 

^'The  contractor  shall  take  advantage  to  the  extent  of  its  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptlv  notify  the  contracting  officer  of  its  inability  and  its 
reasons  thereror. 

••  All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities  or  from  rebates,  refunds,  etc.,  shall  be  accounted  for 
by  the  contractor  and  applied  in  reduction  of  the  cost  of  the  work. 

"  Article  IV.  Paymeiits, — On  or  about  the  seventh  day  of  each 
month  the  contracting  officer  and  the  contractor  shall  prepare  a  state- 
ment showing  as  completely  as  possible :  (1)  The  cost  of  the  work  up 
to  and  including  the  last  clay  of  the  previous  month,  (2)  the  cost  of 
the  materials  furnished  by  the  contracting  officer  up  to  and  including 
such  last  day,  and  (3)  an  amount  equal  to  three  and  one-half  per 
cent  (3^%),  except  as  herein  otherwise  provided,  of  the  sum  of  (1) 
and  (2)  on  account  of  the  contractor's  fee;  and  the  contractor  at 
such  time  shall  deliver  to  the  contracting  officer  original  signed  pay- 
rolls for  labor,  original  invoices  for  materials  purchasea  and  all 
other  original  papers  not  theretofore  delivered  supporting  expendi- 
tures claimed  by  the  contractor  to  be  included  in  the  cost  of  the  work. 
If  there  be  any  item  or  items  entering  into  such  statement  upon 
which  the  contractor  and  the  contracting  officer  can  not  agree,  the 
decision  of  the  contracting  officer  as  to  such  disputed  item  or  items 
shall  govern.  The  contracting  officer  shall  then  transmit  to  a  Signal 
Corps  disbursing  officer  a  copy  of  said  statement  together  with  origi- 
nal payrolls,  invoices,  and  other  necessary  papers  relating  thereto, 
and  said  disbursing  officer  shall,  as  soon  as  may  be  practicable,  pay  to 
the  contractor  the  cost  of  the  work  mentioned  in  (1)  and  the  fee 
mentioned  in  (3)  of  such  statement,  less  all  previous  payments. 
When  the  statement  above  mentioned  includes  any  work  oi  recon- 
structing and  replacing  work  destroyed  or  damaged,  the  payment  on 
account  of  the  fee  in  (3)  for  such  reconstruction  and  replacement 
work  shall  be  computed  at  such  rate,  not  exceeding  three  and  one- 
half  per  cent  (3J%),  as  the  contracting  officer  may  determine.  The 
statement  so  made  and  all  payments  made  thereon  shall  be  final  and 
binding  upon  both  parties  hereto,  except  as  provided  in  Article  XIV 
hereof.  The  contracting  officer  may  also  make  payments  at  more 
frequent  intervals  for  the  purpose  o\  enabling  the  contractor  to  take 
advantage  of  discounts  at  intervals  between  the  dates  above  men- 
tioned or  for  other  lawful  purposes.  Upon  final  completion  of  said 
work  and  the  execution  by  the  contractor  of  a  release  forever  dis- 
charging the  United  States  of  and  from  all  manner  of  debts,  claims, 
and  demands  whatsoever  arising  under  or  by  virtue  of  this  contract, 
the  contracting  officer  shall  pay  to  the  contractor  the  unpaid  balance 
of  the  cost  of  the  work  and  oi  the  fee  as  determined  under  Articles 
II  and  III  hereof. 

"Article  XIV.  Settlenient  of  disputes. — ^This  contract  shall  be 
interpreted  as  a  whole  and  the  intent  of  the  whole  instrument,  rather 
than  the  interpretation  of  any  special  clause,  shall  govern.    If  any 
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doubts  oi:  disputes  shall  arise  as  to  the  meaning  or  interpretation  of ' 
anything  in  this  contract,  or  if  the  contractor  shall  consider  himself 
prejudiced  by  any  decision  of  the  contracting  officer  made  under  the 
provisions  of  Article  IV  hereof,  the  matter  shall  be  referred  to  the 
fchief  Signal  Officer  for  determination.  If,  however^  the  contractor 
shall  feel  aggrieved  by  the  decision  of  the  Chief  Signal  Officer  he 
shall  have  the  right  to  submit  the  same  to  the  Secretary  of  War. 
whose  decision  shall  be  final  and  binding  upon  both  parties  hereto.'' 

2.  Each  item,  or  group  of  items,  will  be  discussed  in  the  decision. 
It  is  alleged  that  these  items  represent  payments  that  have  been  made 
by  petitioner  under  the  terms  of  the  contract  of  December  3,  1917, 
and  that  they  were  proper  expenditures  and  that  the  Government 
should  make  reimbursement. 

DECISION  ON  CLAIM  NO.    2. 

1.  Item  1.  Putting  up  pay  roll,  $1^194. — ^The  petitioner  alleges  that 
this  amount  was  paid  to  the  People's  Savings  Bank  in  the  town  of 
Lonoke,  Ark.,  for  preparing  pay  rolls  and  putting  money  into  its 
pay  envelopes.  The  evidence  shows  that  there  was  no  authority  for 
this  expenditure;  that  the  Government  had  furnished  to  the  peti- 
tioner and  was  paying  for  competent  and  sufficient  help  to  have  put 
up  these  pay  rolls  without  any  additional  cost  to  the  United  States. 
Moreover,  there  was  ample  time  between  the  end  of  the  week  and 
pay  day  in  which  petitioner's  force  could  have  made  up  these  pay 
rolls  and  pay  envelopes  without  additional  expense  to  the  Govern- 
ment. The  officer  in  charge  of  the  construction  requested  petitioner 
to  have  these  pay  rolls  put  up  by  petitioner's  force,  but  petitioner 
declined,  it  appears,  mainly  because  this  entailed  an  assumption  of 
some  responsibility  in  regard  to  money  to  be  handled.  (Tr.  p.  60.) 
There  was  no  occasion  and  no. authority  for  this  expenditure  and  it 
should  be  disallowed. 

Ite7}i  2,  Lo88  on  rfieal  books^  $2^06,Ii7, — The  Government  was 
standing  the  expense  of  a  ( ommissary  that  was  being  run  on  the  site 
of  the  work  at  which  commissary  meals  were  being  served.  The 
Government  furnished  to  the  contractor  certain  meal  books  and 
charged  them  to  the  petitioner.  The  petitioner  then  issued  or  ad- 
vanced the  meal  books  or  meal  tickets  to  the  men  who  were  employed, 
and  the  sum  herein  claimed  represents  the  amount  which  was  charged 
by  the  Government  against  petitioner  for  books  issued  to  the  men 
which  petitioner  failed  to  collect  from  the  men  to  whom  meal  books 
were  issued.  It  is  very  clear  that  there  is  no  liability  against  the 
Government  on  this  item.  It  was  in  the  nature  of  an  advance  by 
petitioner  to  men  in  its  employ  and  these  advances  could  and  should 
have  been  secured  by  the  reduction  of  the  amount  from  the  pay  as 
earned.    It  is  out  of  the  question  that  the  petitioner  should  have  been 
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permitted  to  lend  money,  or  its  equivalent,  to  its  employees,  and 
charge  same  to  the  Government.  The  Government  auditor  was  ex- 
tremely liberal  with  petitioner  with  respect  to  a  large  item  amount- 
ing to  over  $6,000  coming  into  dispute  in  regard  to  meal  tickets  sold 
by  the  Government  to  petitioner  and  issued  by  petitioner  to  men  and 
not  collected  for.  The  Government  auditor  reduced  this  disputed 
amoimt  by  something  like  $4,013.14,  giving  credit  in  this  way  to 
every  possible  allowance  and  concession  that  can  be  made  to  pe- 
titioner in  respect  to  charges  for  meal  tickets  and  meal  books,  and 
there  was  no  justification  and  no  authority  whatever  for  the  allow- 
ance of  any  items  that  go  to  make  up  the  claim  of  $2,806.47  here  pre- 
sented. This  loss,  as  well  as  a  considerable  amount  of  the  loss  which 
was  assumed  by  the  Government  was  the  direct  result  of  the  negli- 
gent handling  of  the  pay  rolls  by  the  petitioner. 

Item-  S,  Meals  furnished  at  Ellison^  Ark.^  $102,60. — It  appears 
that  petitioner,  in  order  to  expedite  the  delivery  of  a  certain  rail- 
road, sent  a  large  number  of  laborers,  traveling  at  Government  ex- 
pense and  on  Government  time,  to  a  point  some  distance  from 
Lonoke  to  load  this  railroad.  Upon  this  trip  meals  were  consumed 
by  these  men  and  a  portion  of  the  expense  then  incurred  was  col- 
lected from  the  men  out  of  their  pay,  but  the  sum  of  $102  was  left 
unpaid  because  there  was  failure  to  collect  it  from  the  men's  pay. 
This  amount  was  paid  by  Mr.  Wilson,  who  was  in  charge  of  the 
gang,  and  the  amount  paid  by  the  petitioner.  There  was  no  au- 
thority for  making  any  advance  to  these  men  or  for  furnishing  them 
meals  that  can  in  any  way  create  a  liability  on  the  Government. 
Moreover,  the  petitioner*  had  an  Opportunity  to  collect  the  advance 
made  for  meals  from  the  wages  of  the  men  thus  supplied,  but  failed 
to  do  so.  Its  failure  to  do  so  was  the  result  of  its  own  negligence.  It 
is  not  apparent  how  this  carelessness  can  result  in  a  liability  upon 
the  Government  and  this  item  must  be  disallowed. 

Item  4.  Loss  on  commissary^  $257 J92, — The  commissary,  which  was 
being  run  by  petitioner  at  Government  expense,  was  abandoned  and 
the  petitioner  was  instructed  to  dispose  of  a  great  quantity  of  stores 
left  on  hand.  These  were  disposed  of  for  the  most  part  for  cash^ 
but  by  an  arrangement  made  by  petitioner  with  certain  of  its  em- 
ployees for  the  running  of  the  commissary  for  the  account  of  its 
employees  and  for  their  profit,  certain  of  the  remaining  stores  were 
turned  over  to  these  men  and  it  is  for  these  stores  sold  by  petitioner 
to  these  men  and  for  which  payment  has  never  been  made,  that  reim- 
bursement is  being  asked.  It  is  out  of  the  question  that  the  Govern- 
ment should  be  held  for  such  a  charge,  as  there  was  no  authority 
to  sell  for  credit  and  the  sale  was  at  petitioner's  own  risk.  The  com- 
missary was  being  run  at  the  time  this  loss  was  sustained  by  certain 
individuals  for  their  own  benefit,  and  there  is  no  liability  that  can  be 
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attached  to  the  Government  for  its  connection  'v^ith  the  operation  at 
that  time. 

Item  5,  Expense  of  bringing  in  money ^  $364,90. — It  is  alleged  that 
the  People's  Savings  Bank  at  Lonoke,  Ark.,  secured  from  St.  Louis 
certain  money  with  which  to  pay  petitioner's  payrolls  and  that  the 
bank  at  Lonoke,  Ark.,  charged  the  amount  here  claimed  as  expressage 
for  the  money  from  St.  Louis.  It  is  hard  to  see  any  justification  for 
such  expenditure.  It  is  believed  that  petitioner  in  his  own  business 
would  not  have  incurred  such  a  charge  in  the  first  place ;  and,  in  the 
second  place,  if  such  a  charge  were  necessary  it  was  one  of  the  duties 
of  petitioner  to  get  the  money  on  the  job  and  to  pay  the  men  and  to 
pay  the  material  bills,  for  which  it  was  provided  in  the  contract  he 
should  later  receive  payment  from  the  Government.  There  is  no 
liability  on  this  item,  as  no  such  expenditure  was  contemplated  in  the 
cost  of  the  work  or  provided  for  under  the  terms  of  the  contract. 

Item  6,  Auditor^s  salary^  $1^0, — Lieut.  Whittemore,  an  officer  in 
charge  of  construction,  fixed  all  the  rates  for  employees  of  petitioner 
except  that  of  auditor,  and  he  told  petitioner  that  he  would  take  that 
matter  up  with  Washington  and  ascertain  whether  or  not  more  would 
be  allowed  than  $75  per  week  for  Mr.  Shirbey  as  auditor.  It  ap- 
pears that  Washington  declined  to  allow  more  than  $75  per  week  and 
Lieut.  Whittemore  so  advised  the  petitioner  and  notified  him  that  no 
more  than  $75  per  week  would  be  allowed.  There  was  no  authority 
by  any  Government  officer  to  pay  this  auditor  more  than  $75  per 
week  and  any  amount  over  and  above  $75  per  week  that  the  petitioner 
paid  this  auditor  was  paid  at  his  own  risk  and  in  direct  violation 
of  the  instructions  of  Government  officers  and  there  is  no  liability  of 
any  sort  upon  the  Government  for  this  item. 

IteTYi  7,  AutoTnohUe  rent^  $250, — ^This  is  a  charge  which  was  finally 
put  in  by  Mr.  Ben.  C.  McGehee,  one  of  the  members  of  the  petitioner 
corporation,  for  the  use  of  his  own  private  automobile  in  making 
trips  from  Little  Eock  to  Lonoke,  and  is  based  upon  50  days  at  $5 
per  day.  It  was  understood  between  the  Government  officer  in  charge 
and  Mr.  McGehee  that  the  Government  would  pay  at  the  rate  of  $5 
per  day  for  such  days  as  the  automobile  was  actually  in  use  upon  Gov- 
ernment work,  provided  evidence  was  furnished  to  show  that  the 
automobile  was  in  use  on  the  days  in  question,  and  that  a  record  be 
kept  at  the  time  showing  the  actual  use  of  the  car.  No  such  record 
was  ever  kept  and  Lieut.  Whittemore  says  of  the  statement  that  Mr. 
McGehee  filed  showing  that  the  car  was  used  50  days,  that  he  knows 
personally  that  on  many  of  the  days  mentioned  the  car  was  not  actu- 
ally used.  Petitioner  was  put  on  notice  in  ample  time  that  there 
would  be  no  recovery  of  compensation  for  the  use  of  this  car  unless 
proper  records  were  kept  of  the  time  the  car  was  used,  so  that  the 
Government  officer  could  keep  a  correct  check  upon  such  expendi- 
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tures,  and  petitioner  having  failed  to  comply  with  this  reasonable 
requirement  and  having  put  it  out  of  his  own  power  to  establish  its 
use  by  credible  evidence,  and  having  put  it  out  of  the  power  of  the 
Government  officers  to  confirm  the  use  of  the  car,  he  is  not  entitled 
to  any  reimbursement  whatever  from  the  Government.  The  claim  for 
the  use  of  this  car  was  apparently  an  afterthought  and  the  charge 
for  the  use  of  it  under  the  circumstances  is  of  doubtful  propriety,  and 
in  any  event  all  that  the  Government  would  be  liable  for  in  respect  to 
the  use  of  this  car  would  be  reimbursement  for  an  amount  represent- 
ing a  fair  value  for  the  use  of  it,  and  it  is. believed  that  the  amount  of 
Government  gasoline  and  oil  used  in  its  operation  upon  private  enter- 
prises of  the  petitioner  company  would  amply  offset  any  benefits 
that  have  accrued  to  the  United  States  by  the  small  service  rendered 
by  this  car. 

2.  The  items  herein  discussed  were  passed  upon  at  close  range  by 
the  Government  officer  in  charge  of  construction  and  the  Government 
auditor,  who,  while  they  were  vigilant  and  efficient  in  preserving  the 
rights  and  interests  of  the  United  States  imder  the  contract,  were, 
nevertheless,  reasonable,  not  to  say  generous,  in  the  adjustment  of 
any  difficult  and  complicated  situation  that  arose  in  respect  to  the 
allowance  of  reimbursements  to  the  petitioner  for  expenditures  made 
upon  the  job.  This  Board  hesitates  to  reverse  any  finding  that  has 
been  reached  by  these  officers  in  close  touch  and  thorough  familiarity 
with  the  work,  and  in  respect  to  all  items  which  have  been  herein  dis- 
cussed and  disallowed  no  proof  has  been  introduced  which  would 
justify  a  reversal  of  the  action  of  the  officer  actually  in  charge  of  the 
work,  or  an  allowance  of  any  of  the  items  of  the  claim.  On  the  other 
hand,  it  must  be  stated  that  most,  if  not  all,  of  the  items  for  which 
reimbursement  is  here  claimed  were  made  by  petitioner  company  as 
a  result  of  its  own  negligence  and  careless  handling  of  the  contract 
which  it  was  undertaking  to  perform  on  the  site  of  this  work.  If 
petitioner  had  exercised  the  same  care  and  vigilance  with  respect  to 
the  interests  and  rights  of  the  United  States  concerning  the  payment 
of  money  as  an  ordinarily  careful  man  uses  with  respect  to  matters 
in  which  he  is  personally  interested,  it  is  apparent  that  few,  if  any, 
of  the  items  for  which  reimbursement  is  here  asked  would  have  ever 
arisen  or  been  incurred. 

DISPOSITION  OF  CLAIM  NO.  2. 

A  copy  of  this  decision  will  be  transmitted  to  Claims  Board,  Air 
Service,  for  its  information  and  guidance. 
Col.  Delafield  and  Maj.  Farr  concurring. 


5  April  8,  1020. 

Case  No.  2S63. 

In  re  CLAIH  OF  MIDVALE  STEEL  &  ORDNANCE  CO. 

1.  RAW  KATERIAL  PURCHASED  IN  ANTICIPATION  OF  GOVERNMENT  CON- 

TRACT — WRIGHTS  OF  PARTIES. — Where  claimant  devoted  the  entire 
energ^ies  of  its  plant  to  GoTernment  work  and  at  the  suggestion  of  the 
Director  of  the  War  Industries  Board  made  large  purchases  of  raw  ma- 
terial for  the  purpose  of  performing  anticipated  GoTcrnment  contracts, 
the  United  States  Government  is  not  obligated  under  the  act  of  March 
2f  1919,  to  reimburse  the  claimant  for  the  loss  sustained  on  such  raw 
material  in  the  absence  of  evidence  showing  that  such  purchases  were 
made  pursuant  to  agreements  with  the  United  States  GoTcrnment. 

2.  CLAIM  AND  DECISION. — This  claim  for  f390,232.59  is  an  appeal  from  the 

Philadelphia  Claims  Board  and  arises  under  the  act  of  March  2,  1919. 
It  is  presented  upon  the  theory  that  the  GoTcmment  is  obligated  to  re- 
imburse claimant  for  loss  sustained  in  purchasing  material  prepara- 
tory to  performing  GoTcmment  contracts.  Held,  that  claimant  Is  not 
entitled  to  the  relief  sought. 

Mr.  McCandloss  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

Tlie  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2^  1919.  A  statement  of 
claim  was  filed  with  the  Philadelphia*  District  Claims  Board  on 
June  30, 1919,  for  the  total  sum  of  $236,467.72.  The  claim  was  denied 
by  the  Philadelphia  District  Claims  Board  on  the  ground  that  the 
United  States  had  made  no  agreement  with  the  claimant  for  tlie 
materials  on  which  it  claims  a  loss.  The  claimant  then  filed  a  state- 
ment of  claim,  Form  B,  under  Purchase,  Storage  and  Traffic  Division 
Supply  Circular  No.  17,  1919,  for  $236,467.72,  which  statement  of 
claim  was  forwarded  to  the  Board  of  Contract  Adjustment.  The 
claimant  filed  a  petition  dated  February  13,  1920,  with  the  Board  of 
Contract  Adjustment,  amending  the  amount  of  its  claim  to 
$290,232.69. 

2.  The  claim  was  set  for  hearing  on  March  13, 1920,  and  the  claim- 
ant duly  notified.  As  the  facts  in  relation  to  the  alleged  obligations 
of  the  Government  in  this  claim  are  the  same  as  the  facts  upon  which 
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this  claimant  relied  in  Case  No.  1761,  decided  by  this  Board  on  Feb- 
ruary 20, 1920,  A.  H.  Wintersteen,  attorney  for  the  claimant,  agreed 
in  his  letter  to  this  Board,  dated  March  23, 1920,  to  submit  this  claim 
for  decision  upon  affidavits  of  the  witnesses  of  the  claimant  to  the 
eflFect  that  the  testimony  given  by  the  witnesses  of  the  claimant  in 
said  Case  No.  1761  apply  with  equal  force  to  the  alleged  obligations 
of  the  Government  in  this  claim. 

3.  In  the  fall  of  1917  J.  L.  Eeplogle,  Director  of  Steel  Supply  of 
the  War  Industries  Board,  urged  A.  C.  Dinkey,  president  of  the 
claimant,  to  devote  the  claimant's  plants  to  the  production  of  war 
material  during  the  continuance  of  the  war,  and  to  make  necessary 
provisions  to  insure  the  uninterrupted  maximum  output  of  the  claim- 
ant's plants  for  the  use  of  the  Government  during  the  war  emergencj'. 

4.  Lucainena  calcined  spathic  iron  ore  is  a  special  low  phosphorus 
ore  necessary  in  the  manufacture  of  projectiles  and  gun  forgings. 
The  claimant  states  it  is  but  little  used  in  production  of  ordinary 
steel.  On  August  27,  1918,  September  10,  1918,  and  September  19, 
1918,  in  order  to  provide  materials  for  anticipated  Government  con- 
tracts the  claimant  entered  into  three  separate  contracts  with  Sota  & 
Aznar,  of  Balboa,  Spain,  for  a  total  of  56,000  tons  of  said  spathic 
iron  ore  at  the  price  of  30  cents  per  unit  of  combined  ore  and  manga- 
nese. The  claimant  states  the  said  ore  was  purchased  for  use  in 
manufacturing  pig  iron  at  Coatesville,  Pa.,  as  the  basic  material  for 
projectile  and  gun  forgings  for  the  United  States. 

5.  The  claimant  states  that  it  received  9,041  tons  and  960  pounds  of 
said  ore  in  November  and  December,  1918,  and  that  it  had  little  use 
for  the  remaining  45,263  tons  and  970  pounds  of  the  said  ore ;  that  it 
was  unable  to  cancel  its  contracts;  that  it,  however,  made  a  substan- 
tial saving  thereon  by  deferring  the  date  of  delivery  until  it  was 
able  to  take  advantage  of  lower  ocean  freight  rates;  that  finally,  by 
September,  1919,  64,294  tons  and  1,920  pounds  were  delivered  to  the 
claimant,  at  a  cost  of  $15,279  per  ton,  amounting  to  a  total  of  $829,- 
572.47;  that  after  deducting  1,200  tons  purchased  for  other  necessi- 
ties there  remained  44,116  tons,  for  which  the  claimant  paid : 

$15,279  per  ton,  or $674,033.09 

lit^ss  the  market  value  at  the  time  the  ore  was  delivered  (44,115 
tons,  at  $8.70  per  ton) 383. 800. 50 


Leaving  a  balance  (the  amount  of  clalmant*s  alleged  loss)  of-    290, 232. 50 

6.  The  claimant  explains  that  the  claim  as  amended  differs  from 
the  original  claim  in  that  there  has  been,  after  an  estimation  of  the 
o(;enn  freight  rates,  a  reduction  of  $3  in  cost  per  ton. 
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DECIBIOK. 

1.  The  claimant  relies  upon  the  same  testimony  which  this  Board 
in  Claim  No.  1761  held  to  be  insufficient  to  constitute  an  agreement 
within  the  act  of  March  2, 1919.  We  decide  in  this  case,  as  in  Case 
No.  1761,  that  no  agreement  was  made  with  the  claimant  by  Mr. 
Eeplogle  to  supply  the  claimant  with  sufficient  orders  to  use  whatever 
raw  materials  it  might  obtain.  The  claimant  was  urged  by  Mr. 
Eeplogle  to  supply  itself  with  raw  materials  during  the  continuance 
of  the  war.  In  purchasing  war  materials  the  claimant  estimated  its 
needs  in  advance,  and  it  took  the  risk  of  supplying  itself  with  an 
undue  amount  of  the  ore  in  question  in  case  of  the  early  cessation  of 
hostilities. 

2.  We  find  that  no  agreement  was  made  between  the  claimant  and 
the  United  States  Government  or  its  representatives  within  the  pro- 
visions of  the  act  of  March  2, 1919,  which  obligates  the  United  States 
to  reimburse  the  claimant  for  its  alleged  loss  on  lucainena  calcined 
spathic  iron  ore. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


April  8,  1920. 
Case  No.  2334. 

In  re  CLADI  OF  LANOROCK  BROS.  CO. 

1.  WAIVER  OF  DELAYS. — A  contract  proTided  that  the  GoTcriuiient  would 
furnish  the  material,  and  the  contractor  was  to  make  stated  deliTcries 
at  specified  times.  Where  the  GoTcmment  was  so  delinquent  in  the 
delivery  of  material,  that  it  was  impossible  for  the  contractor  to  per- 
form, the  delay  of  the  OoTcrnment  may  be  waived  by  the  oondnct  of  the 
contractor. 

8.  IDEM.— So  where  the  contractor  continually  requested  and  urg^ed  delivery 
of  material;  accepted  same  although  delivery  was  delinquent;  com- 
pletely performed  the  contract  and  was  paid  in  full;  accepted  another 
like  contract;  and  made  no  request  for  reimbursement  for  alleged 
losses  sustained  because  of  delay  on  the  part  of  the  Government,  and 
expressed  no  desire  nor  intention  of  abandoning  the  contract,  such 
conduct  was  inconsistent  with  the  claim  asserted  herein,  and  claimant 
must  be  deemed  to  have  waived  such  claim,  if  any. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  f26,- 
348.49  alleged  damages  on  account  of  delay  in  delivery  of  material  by 
Govmment.    Held,  claimant  not  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  with  the  Claims  Board,  Director  of  Pur- 
chase, and  the  claim  was  by  that  board  denied,  and  it  now  comes 
before  the  Board  of  Contract  Adjustment  on  appeal. 

The  claim  is  for  additional  expenses  incurred  by  claimant  in  per 
forming  its  proxy-signed  contract  (No.  255)  with  the  Government, 
dated  July  6, 1917,  alleged  to  be  due  to  the  delay  of  the  Government 
in  furnishing  raw  materials  with  which  the  claimant  was  to  make 
kit  bags  for  the  Government.  The  alleged  items  of  expense  are 
these : 

1.  Increased  overhead  charges; 

2.  Increased  cost  of  manufacture  per  article;  and 

3.  Expense  due  to  holding  in  idleness  certain  special   ma- 

chinery purchased  for  this  contract. 
A  hearing  was  held  in  the  case  on  February  16,  1920. 

STATEMENT  OP  FACTS. 

1.  On  July  26,  1917,  the  claimant  company  entered  into  a  proxy- 
signed  contract  with  the  New  York  depot  of  the  Quartermaster 
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Corps,  United  States  Army,  for  the  manufacture  and  delivery  to 
the  said  New  York  depot  of  100,000  surplus  kit  bags  at  $0.85  each. 
The  contract  provided  for  deliveries  as  follows : 

20,000  during  August,  1917. 

40,000  during  September,  1917. 

40,000  during  October,  1917. 
Under  the  contract  the  Government  was  to  furnish  duck  and 
buckles  and  the  contractor  was  to  furnish  "  all  other  necessary  ma- 
terials." Mr.  L.  L.  Langrock,  president  of  the  claimant  company, 
testified  that  under  the  above  provisions  of  the  contract  the  claim- 
ant Tvas  to  furnish  cotton,  leather,  lacing,  and  rivets,  all  of  which 
claimant  provided  itself  within  due  time  to  enable  it  to  perform 
the  contract  according  to  its  provisions. 

2.  The  claimant  contends  that  the  materials  which  the  Govern- 
ment was  to  firrnish,  namely,  buckles  and  duck,  were  not  furnished 
in  sufficient  quantity  and  in  sufficient  time  to  enable  claimant  to  com- 
plete the  contract  in  October,  according  to  the  terms  thereof,  but  that 
deliveries  of  the  necessary  duck  and  buckles  were  not  completed  by 
the  Government  until  some  time  in  April,  1918,  which  delay  pro- 
longed the  work  of  the  claimant  upon  the  contract  five  and  one-fifth 
months,  or  128  working  days. 

3.  This  claim  is  for  the  alleged  expense  suffered  by  claimant  by 
reason  of  the  extended  period  of  time  during  which  its  plant  was 
devoted  to  the  performance  of  this  contract.  An  affidavit  of  Maj. 
W.  A.  Dempsey,  of  the  New  York  depot,  shows  that  there  was  delay 
on  the  part  of  the  Government  in  delivering  the  duck  and  buckles, 
deliveries  of  which  are  shown  to  have  extended  over  into  May,  1918. 
There  is  nothing  contained  in  the  files  and  nothing  to  be  found  in  the 
testimony  taken  at  the  hearing  which  shows  that  the  claimant  would 
not  have  performed  its  contract  within  the  specified  time  had  it  not 
been  for  the  default  of  the  Government  in  delivering  the  raw 
materials. 

4.  The  claimant,  through  its  attorney,  sets  up  two  theories  upon 
either  one  of  which  it  is  contended  it  should  be  allowed  to  recover. 
The  first  is  that  from  the  wording  and  terms  of  the  written  contract 
there  arose  an  implied  obligation  upon  the  part  of  the  Government 
to  deliver  the  material  a  reasonable  time  in  advance  of  the  specified 
time  of  deliveries  of  the  finished  kit  bags;  that  the  Government 
breached  that  implied  contract,  and  that  although  claimant  con- 
tinued to  perform  at  the  same  time  claimant  notified  the  Government 
of  the  damages  resulting  from  the  breach  and  reserved  the  right  to 
sue  for  such  damages.  The  second  theory  is  that  a  Government 
representative,  Capt.  W.  W.  Wheeler,  jr.,  orally  contracted  with  the 
claimant  to  deliver  the  raw  materials  two  weeks  in  advance  of  the 
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date  set  for  delivery  of  the  finished  product,  and  that  the  Govern- 
ment breached  this  contract  by  failing  to  deliver  the  materials 
accordingly. 

DECISION. 

1.  The  evidence  does  not  bear  out  claimant's  contentions. 

2.  As  to  the  claimant's  first  theory,  the  facts  appear  to  be  that  the 
claimant  from  time  to  time  called  upon  Government  representatives 
and  acquainted  them  with  the  difficulty  it  was  having  in  performing 
its  contract  and  requested  and  urged  that  delivery  of  raw  materials 
by  the  Government  be  increased  in  amount  and  be  made  more 
promptly.  The  evidence  does  not  establish  that  the  claimant  ever 
expressed  a  desire  or  intention  to  abandon  the  contract  because  of 
the  delay  or  that  it  continued  to  perform  upon  the  expressed  under- 
standing or  the  announcement  on  its  part  that  it  would  later  present 
a  claim  or  suit  for  damages  or  reserved  any  right  in  that  respect-  In 
fact,  so  anxious  was  the  claimant  to  perform  its  contract  that  on 
several  different  occasions  it  persuaded  Government  representatives 
to  ship  raw  materials  by  express  rather  than  by  freight  as  provided 
in  the  contract,  and  it  bore  the  expense  of  the  difference  between  the 
two  transportation  charges.  While  it  may  be  true  that  the  mere  fact 
that  claimant  continued  to  perform  would  not  alone,  in  the  absence 
of  other  circumstances,  show  that  it  had  waived  its  rights  to  damages, 
if  any,  the  evidence  as  a  whole  shows  clearly  that  in  spite  of  its  com- 
plaints claimant  in  fact  acquiesced,  as  a  matter  of  business  judgment, 
in  the  situation  that  had  arisen  and  accepted  the  benefits  of  the  con- 
tract— ^the  Government  at  the  same  time  acquiescing  in  claimant': 
failure  to  make  deliveries  on  time  and  paying  claimant  the  contract 
price. 

3.  The  alleged  express  agreement  with  Capt.  Wheeler  is  not  estab- 
lished in  the  face  of  that  officer's  statement  to  the  following  effect: 

"  That  all  contracts  placed  by  any  members  of  the  Purchasing 
Branch  under  terms  according  to  which  the  Government  was  to  fur- 
nish all  or  part  of  the  material  were  expressly  handled  with  the 
understanding  that  they,  the  Procurement  Officers,  could  give  no 
assurance  whatsoever  of  any  specific  delivery  of  material  by  the 
Government,  as  they  knew  at  all  times  that  uncertainty  and  slowness 
in  such  deliveries  of  material  might  develop. 

"  He  (the  deponent)  further  says  that  he  is  certain  that  at  no  time 
did  he  make  any  promise  to  any  contractor  that  material  would  be 
forthcoming  at  any  specific  time." 

DISPOSITION. 

The  claim  should  be  denied. 

Col.  Delafield  and  Maj.  Hope  concurring. 


April  8,  1920. 
Case  No.  2448. 

In  re  CLAIK  OF  LAHGEOCK  BROS.  CO. 

1.  WAIVER  OF  DELAYS. — The  contract  provided  that  the  Government  would 

furnish  the  material,  and  the  contractor  was  to  make  weekly  deliveries, 
commencing  within  two  weeks  after  the  receipt  of  the  material,  but 
no  time  was  specified  for  the  completion  of  the  contract.  Where  the 
Government  was  so  delinquent  in  the  delivery  of  materials  that  the 
contractor  was  delayed  in  the  performance  of  his  contract,  the  delay  of 
the  Government  may  be  waived  by  the  conduct  of  the  contractor. 

2.  IDEM. — So  where  the  contractor  was  warned  by  the  Government  officer  in 

charge  that  the  Government  did  not  undertake  to  deliver  the  raw  mate- 
rials at  any  given  time,  and  that  any  failure  to  do  so  on  its  part  was  a 
risk  assumed  by  the  contractor  accepting  the  same,  although  delivery 
was  delinquent,  completely  performed  the  contract  and  was  paid  in 
full,  had  done  like  work  under  a  similar  contract  before,  and  during 
the  period  of  several  months  made  no  request  for  reimbursement  for 
alleged  losses  sustained  because  of  delay  on  the  part  of  the  Government, 
and  expressed  no  desire  or  intention  to  abandon,  the  contract,  such 
conduct  was  inconsistent  with  the  claim  asserted  herein,  and  claimant 
must  be  deemed  to  have  waived  such  claim,  if  any. 

3.  STORAGE   CHARGES. — Where   the   written   contract  between   the   parties 

provided  that  all  unused  materials  should  be  held  subject  to  the  Gov- 
ernment's order  and  no  extraneous  agreement  is  shown  to  obligate  the 
Government  for  the  payment  of  storage  charges,  the  claimant  is  not 
entitled  to  compensation  for  such  storage. 

4.  CLAIM  AND  DECISION.-— Claim  under  the  act  of  March  3,  1919,  for  f21,- 

729.01  alleged  damages  on  account  of  delay  in  delivery  of  material  by 
the  Government.    Held,  claimant  not  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Bbard. 

This  cbiim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  was  filed  with  the  Claims  Board,  Director  of  Pur- 
chase, and  the  claim  was  by  that  Board  denied,  and  it  now  comes 
before  the  Board  of  Conti'act  Adjustment  on  aj)peal.  This  claim 
is  for  alleged  expenses  incurred  by  the  claimant  in  performing  its 
proxy-signed  contract.  No.  1117N,  with  the  (iovernment,  which  is 
dated  March  5,  1918,  by  reason  of  delay  on  the  part  of  the  Govern- 
ment in  delivering  raw  materials  with  which  the  claimant  was  to 
perform  its  contract.    The  items  of  expense  are  these : 

1.  Increased  overhead  charges. 

2.  Increased  cost  of  manufacture  per  article. 
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3.  Additional  expense  due  to  holding  in  idleness  certain  ma- 

chinery purchased  for  this  contract. 

4.  Storage,  hauling,  and  handling  of  material  shipped  to 

claimant  by  mistake. 
A  hearing  was  held  in  the  case  on  February  16, 1920. 

STATEMENT  OF  FACTS. 

1.  On  March  5,  1918,  claimant  entered  into  a  proxy-signed  con- 
tract, No.  1117N,  with  the  Clothing  and  Equipage  Division,  Quarter- 
master Corps,  United  States  Army,  for  the  manufacture  and  de- 
livery of  100,000  surplus  kit  bags  at  $0.75  each,  delivery  to  be  made 
as  follows : 

"  1,000  kit  bags  weekly,  commencing  within  two  weeks  from  date 
of  receipt  of  the  material  by  you." 

Under  this  contract  the  Government  was  to  furnish  duck,  web- 
bing, and  buckles  and  the  claimant  was  to  furnish  cotton,  leather, 
and  lacings,  with  which  latter  materials  claimant  alleges  it  provided 
itself  in  due  time  to  perform  the  contract  according  to  its  terms. 

2.  Claimant  contends  that  the  materials  which  the  Government 
was  to  furnish  were  not  delivered  in  sufficient  time  and  quantity  to 
enable  claimant  to  perform  the  contract  within  the  time  contem- 
plated, but  that  such  deliveries  extended  over  to  and  were  not  com- 
pleted until  September  23,  1918. 

3.  No  specific  time  is  set  in  the  contract  for  its  completion,  but 
claimant  contends  that  it  was  understood  between  the  contracting 
parties  when  the  contract  was  signed  that  work  was  to  begin  as  soon 
after  its  execution  as  claimant  could  get  ready,  which  was  on  or 
before  March  11,  and  that  had  the  claimant  been  furnished  the  duck, 
webbing,  and  buckles  accordingly,  the  contract  would  have  been 
completed  within  90  days.  Claimant  alleges  that  these  delays  in 
deliveries  required  it  to  maintain  that  part  of  its  plant  devoted  to 
this  contract  and  its  organization  for  106  days  longer. 

4.  As  to  the  first  three  items  of  expense,  the  claimant  sets  up  two 
theories,  upon  either  one  of  which  it  contends  that  it  should  be 
allowed  to  recover.  The  first  theory  is  that  it  is  a  fair  inference 
from  the  wording  of  the  contract  that  the  materials  were  to  be  fur- 
nished by  the  Government  within  a  reasonable  time,  which  would 
have  been  on  or  before  March  11,  1918,  on  which  date  claimant  was 
prepared  to  begin  work  under  the  contract ;  that  although  deliveries 
of  materials  were  accepted  by  the  claimant  over  an  extended  period 
of  time  not  in  accordance  with  the  contract,  that  claimant  accepted 
these  late  deliveries  and  continued  to  perform  the  contract  after  re- 
serving the  right  to  present  a  claim  for  damages  arising  therefrom ; 
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and  that  an  implied  contract  to  reimburse  claimant  the  amount  of 
these  damages  arose  from  these  circumstances.  The  second  theory 
is  that  on  the  date  of  the  contract,  namely,  March  5, 1918,  the  claim- 
ant was  told  by  Capt.  Benjamin  Carpenter,  Clothing  and  Equipage 
Division,  Quartermaster  Corps,  United  States  Army,  that  the  ma- 
terials would  be  delivered  to  it  by  the  Government  at  once,  which 
the  claimant  construed  to  mean  at  least  within  two  weeks.  The 
claimant  contends  that  it  relied  upon  this  statement  of  Capt.  Car- 
penter, and  that  there  arose  therefrom  an  oral  contract  enforceable 
under  the  act  of  March  2, 1919. 

5.  The  claimant's  fourth  item  of  claim  is  a  charge  for  storage,  re- 
handling,  inward  and  outward  hauling  charges,  repacking,  etc.,  of 
Government-owned  materials  which  it  alleges  were  shipped  to  the 
claimant  by  mistake  and  remained  on  its  premises  for  some  time  after 
the  completion  of  the  contract,  and,  as  claimant  contends,  beyond  a 
reasonable  time  or  the  period  intended  by  the  contract. 

DECISION. 

1.  Claimant's  first  contention  appears  to  be  true  that  the  Govern- 
ment did  not  complete  deliveries  of  raw  materials  until  September, 
1918 ;  but  nothing  can  be  found  in  the  contract,  in  the  testimony,  or 
in  the  documents  filed  showing  that  the  Government  was  committed 
to  delivery  of  materials  on  any  particular  date  or  dates.  On  this 
point  Capt.  Carpenter  makes  the  following  statement  in  an  affidavit 
in  evidence : 

"  That  every  contractor  who  dealt  through  his  office  was  specifically 
informed  by  him  or  by  his  subordinates  that  the  Government  did  not 
contract  to  deliver  materials  at  a  given  time^  and  that  any  failure  to 
do  so  or  any  break  in  the  service  of  furnishing  materials  was  a  risk 
wholly  assumed  by  the  contractor." 

The  evidence  shows  that  the  claimant  made  numerous  complaints 
to  various  officers  of  the  War  Department  because  of  the  delay  in 
deliveries  of  raw  materials  and  called  upon  those  with  whom  it  came 
in  contact  to  assist  it  in  getting  more  prompt  and  more  abundant 
deliveries,  and  that  in  several  instances  it  went  so  far  as  to  persuade 
the  officers  having  charge  of  shipments  to  make  them  by  express 
rather  than  freight,  the  claimant  paying  the  difference  in  cost  be- 
tween the  two  methods  of  transportation.  It  does  not  appear,  how- 
ever, that  claimant  ever  expressed  any  intention  to  abandon  the  con- 
tract or  that  it  ever  refused  to  accept  any  deliveries  of  raw  ma- 
terials when  made  or  that  it  ever  indicated  to  any  Government  offi- 
cial that  it  was  continuing  to  perform  the  contract  with  the  intention 
of  reserving  the  right  later  to  claim  any  damages  resulting  from  the 
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delay.  The  evidence  is  clearly  to  the  effect  that  the  claimant  will- 
ingly continued  to  manufacture  from  raw  materials  as  they  were  re- 
ceived ;  that  claimant  knew  when  it  took  the  contract  that  the  Gov- 
ernment was  slow  in  its  deliveries  of  materials,  and  that  the  clause 
in  the  contract  fixing  the  first  date  of  claimant's  delivery  of  finished 
articles  at  two  weeks  after  the  first  receipt  of  raw  materials  was  in- 
serted at  claimant's  request  because  of  this  knowledge  on  its  part 
and  that  claimant,  in  spite  of  its  complaints,  acquiesced  in  the  Gov 
emment's  delay.  Under  these  conditions  no  agreement  to  pay  clainr 
ant  damages  can  be  implied. 

2.  The  alleged  express  agreement  with  Capt.  Carpenter  for  the 
immediate  delivery  of  material  by  the  Government  is  not  borne  out 
by  the  evidence.    Capt.  Carpenter  states : 

"  Every  contractor  who  dealt  through  his  office  was  specifically  in- 
formed by  him  or  his  subordinates  that  the  Government  did  not  con- 
tract to  aeliver  materials  at  a  given  time,  and  that  any  failure  to  do 
so  or  any  break  in  the  service  of  furnishing  materials  was  a  risk 
whoUv  assumed  by  the  contractor. 

"  That  the  said  Langrock  Brothers  Company  understood  this  per- 
fectly well.  While  they  may  have  complained  at  times  of  slow  de- 
livery of  materials,  they  were  never  given  any  promises  whatever, 
either  by  this  affiant  or  his  subordinates,  and  they  never  acted  in  any 
other  way  but  entirely  satisfied  with  the  contracts." 

3.  As  to  the  claim  for  storage,  etc.,  the  testimony  shows  that  these 
materials  were  not  shipped  to  claimant  by  mistake,  but  were  surplus 
materials  left  over  from  the  contract.  They  are  therefore  covered 
by  the  terms  of  the  contract  relating  to  the  disposition  of  unused 
materials  and  there  is  not  sufficient  evidence  to  show  that  the  Gov- 
ernment has  failed  to  comply  with  the  contract  in  this  respect. 

DISPOSITION.  / 

The  claim  should  be  denied. 

Col.  Delafield  and  Mr.  Hope  concurring. 


Apbil  8, 1920. 
Case  No.  2617. 

In  re  GLAIK  OF  HENBY  FOBD  HOSPITAL. 

1.  BESTORATION  CHABOE  IN  LEASE. — Where  the  Governmeiit  leased  a  hoi- 
pital,  and  it  was  provided  in  the  lease  that  at  the  expiration  of  the  term 
that  the  lessee  shonld  restore  and  surrender  the  demised  premises  in  as 
good  and  in  the  same  state  and  condition  as  when  occupied  by  the 
lessee,  ordinary  wear  and  tear  excepted,  and  various  changes,  altera- 
tions, and  additions  were  made  at  the  expense  and  by  the  requirement 
of  the  Government,  it  was  the  duty  of  the  Oovernment  to  pay  the  costs 
of  the  restoration  of  the  hospital  to  its  origrinal  plan  at  point  of  in- 
terruption. 

8.  CLAHC  and  DECISION. — Claim  under  General  Order  108  for  the  sum  of 
$49,151.51  for  restoring  leased  property  to  its  former  condition.  Held, 
claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTIS 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  sent  to  the  Board  of  Contract  Adjustment  upon 
instructions  from  the  Assistant  Secretary  of  War  and  is  to  be  con- 
sidered as  a  claim  arising  under  General  Order  103,  War  Depart- 
ment, 1918,  and  is  for  $49,161.51  under  the  following  circumstances: 

2.  On  October  5,  1918,  the  United  States  entered  into  a  formally 
executed  lease  with  Henry  Ford  Hospital,  a  corporation  existing 
under  the  laws  of  the  State  of  Michigan,  for  the  lease  of  the  property 
commonly  known  as  the  Henry  Ford  Hospital,  situated  in  the  city  of 
Detroit,  State  of  Michigan,  to  be  used  by  the  Medical  Corps  of  the 
United  States  Army  as  a  hospital,  at  a  fixed  rental  of  $1  per  annum. 

3-.  At  the  time  of  entering  into  said  lease  the  building  was  in  an 
incomplete  state  of  construction,  but  the  plans  under  which  it  was 
being  built  made  necessary  extensive  interior  alterations  in  order 
to  convert  said  building  into  a  war  hospital  such  as  was  necessary 
to  meet  the  requirements  of  the  Government. 

4.  The  lease  contains  the  following  stipulations : 

"(F)  The  lessee  shall  at  the  expiration  of  the  term  or  the  earlier 
termination  of  this  lease  restore  and  surrender  up  to  lessor  the  de- 
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mised  premises,  buildings,  and  equipment  in  as  good  and  the  same 
state  and  condition  as  when  occupied  by  lessee,  ordinary  wear  and 
tear  and  damages  by  fire,  explosion,  and  the  elements  excepted. 

^^(H)  The  lessor  agrees  to  complete  in  so  far  as  the  purpose  and 
needs  of  the  lessee  require,  at  lessor's  expense,  the  large  main  building 
and  other  work  now  in  course  of  construction  on  said  property,  in 
accordance  with  the  plans  and  specifications  now  on  file  in  its  offices 
except  as  hereinafter  specified,  on  or  before  the  first  day  of  March, 
1919:  Provided^  That  all  necessary  labor,  material,  and  superin- 
tendance  therefor  are  given  full  priority  by  lessee  which  the  lessee 
agrees  to  give. 

^^  It  is  agreed  that  whereas  the  said  plans  and  specifications  require 
the  construction  of  approximately  three  hundred  eighty-six  (386) 
bed  rooms  each  with  separate  bath,  which  plan  is  necessary  and  suit- 
able for  lessor's  permanent  use  oi  said  building  after  the  termina- 
tion of  this  lease,  but  is  not  as  adaptable  for  lessee's  purposes  as  if 
said  single  bed  rooms  and  baths  were  converted  into  wards,  therefore, 
the  lessor  will,  at  the  expense  and  proper  cost  of  lessee,  temporarily 
change  the  westerly  four  (4)  units  of  said  main  building,  called  A, 
B,  C,  and  D,  from  single  bed  rooms  and  bath  into  large  wards.  All 
work  necessary  to  make  and  complete  said  alterations  and  changes 
and  to  restore  the  said  building  to  its  original  plan^at  point  of  inter- 
ruption, shall  be  paid  by  lessee,  and  is  itemized  in  Schedule  A  at- 
tached hereto  and  made  a  part  hereof." 

5.  Schedule  "A,"  referred  to  in  paragraph  (H)  reads  as  follows: 

ITEMIZED    STATEMENT    OF    ALTERATIONS    IN    WORK    NOW    UNDER    CONSTRUCTION     OP 

HENRY   FORD    HOSPITAL. 

Plumbing  and  heating  alterations,  adjustments  to  existing  contract. 
Including  temporary  connections,  capping  present  roughing-ln 
lines,  new  connections,  additions,  etc $22,000.00 

Electric  alterations,  adjustments  to  existing  contracts,  additions,    ' 
temporary  connections,  protecting  present  connections,  etc 1,  500. 00 

Plastering  alterations,  adjustments  to  existing  contracts,  new  outlets, 
temporary  fixtures,  etc 7,500.00 

General  masonry  work,  adjustments  to  existing  contracts,  new  parti- 
tions, floors,  etc 30,000.00 

Painting,  decorating,  window  shades,  and  miscellaneous  items,  in- 
(rluding  adjustments  of  interior  finish  details,  -adjustments  to  exist- 
ing contracts,  etc 14,000.00 


75, 000. 00 


6.  On  April  14,  1919,  a  supplemental  agreement  for  modification 
of  lease  was  entered  into  which  provides  for  an  amendment  to 
Schedule  "A"  as  follows : 

Whereas  said  lease  provides  that  all  work  necessary  to  make  and 
complete  alterations  and  changes  and  restore  said  buildings  to  origi- 
nal plan  as  therein  specified  shall  be  paid  by  lessee,  and  is  itenuzed 
in  Schedule  "A"  attached  thereto  and  made  a  part  thereof;  and 

Whereas  the  United  States  desires  that  other  and  further  altera- 
tions, changes,  and  work  be  done  by  the  lessor ; 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  1051 

Now,  therefore,  it  is  hereby  agreed  that  Schedule  "A"  attached  to 
said  lease  shall  be  and  is  hereby  amended  to  read  as  follows : 
(Schedule  "A,"  referred  to  m  paragraph  H  of  lease.) 

Alterations  in  plumbing,  heating,  temperature  control,  including 
temporary  connections,  capping  preseilt  roughing  lines,  new  con- 
nections, additions,  gas  piping,  kitchen  equipment,  etc $34, 883. 20 

Electric  alterations,  temporary  connections,  temporary  fixtures,  pro- 
tecting present  connections,  etc 8, 177.  63 

General  masonry  work,  partitions,  plastering,  etc ^- 42,  498. 94 

Painting,  decorating,  and  miscellaneous  items 2,982.00 

Total 88, 541. 77 

7.  The  lease  expired  September  10, 1919,  and  the  Henry  Ford  Hos- 
pital has  been  paid  for  the  alterations  and  additions  made  under 
the  lease,  as  stated  in  Schedule  "A"  and  the  amendment  thereto. 

8.  Upon  the  expiration  of  the  lease  a  survey  was  made  by  the 
Henry  Ford  Hospital  and  by  the  Government  in  order  to  determine 
the  amount  necessary  to  restore  the  premises  to  their  former  condi- 
tion as  required  by  the  lease,  and  an  amount,  namely,  $49,151.51,  was 
agreed  upon,  and  a  supplemental  agreement  providing  that  this 
amount  be  paid  to  the  Henry  Ford  Hospital  and  that  the  Henry 
Ford  Hospital  undertake  the  restoration  was  drawn  up. 

9.  The  question  then  arose  as  to  whether  the  Government  was 
liable  for  the  cost  of  such  restoration,  as  Schedule  "A"  did  not  pro- 
vide specifically  any  amounts  for  such  purpose. 

10.  The  question,  therefore,  before  the  Board  of  Contract  Adjust- 
ment is  one  involving  the  construction  of  the  contract  and  whether 
the  United  States  is  liable  for  the  cost  of  restoring  the  building  to 
its  original  plan  at  point  of  interruption. 

DECISION. 

1.  The  intent,  and  meaning  of  the  parties  seem  to  be  clearly  ex- 
pressed in  the  contract,  namely,  that  the  Government  should  pay 
for  all  alterations  and  additions  necessary  to  render  the  building 
suitable  for  hospital  purposes,  and  that  at  the  expiration  of  the  lease 
the  Government  should  restore  the  building  to  its  original  plan 
at  point  of  interruption. 

2.  Schedule  "A"  was  clearly  not  intended  to  be  a  limitation  on  the 
cost  of  the  alterations  and  additions  necessary,  as  that  schedule  was 
amended  to  suit  the  convenience  of  the  Government  and  was  clearly 
only  an  estimate  and  at  no  time  does  Schedule  "A"  attempt  in  any 
way  to  fix  any  amount  to  cover  the  cost  of  restoration,  said  schedule 
dealing  entirely  with  alterations  and  additions. 

3.  It  was  manifestly  impossible  at  the  time  of  entering  into  the 
lease  to  determine  what  the  cost  of  restoration  would  be.  It  was  not 
known  at  that  time  what  alterations  and  additions  would  be  made 
by  the  Government  to  meet  its  ever  varying  plans  and  it  is  clear  not 
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only  from  the  language  of  the  contract  but  from  the  actions  of  the 
parties  that  at  no  time  during  the  tenancy  was  any  attempt  made  to 
fix  or  state  the  amount  which  would  be  necessary  to  restore. 

4.  It  is  therefore  the  opinion  of  this  Board  that  the  Henry  Ford 
Hospital  is  entitled  to  compensation  for  the  cost  of  restoring  said 
building  to  its  original  plan  at  point  of  int^xuption. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Construction  Divisiony  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Averill  concurring. 


April  8,  W^O. 
Case  No.  2402. 

•  In  re  CLAIK  OF  INTEKHATIONAL  DUPLEX  COAT  GO. 

1.  WAIVEB  OF  DEFAULT. — Where  a  contractor  is  in  default  in  deliyerieg  of 
articlei,  which  it  hai  agreed  to  mannlactnre  for  the  GoYemment,  due 
largely  to  its  Inability  to  obtain  the  necessary  raw  materials  because  of 
their  scarcity,  and  a  duly  authorized  agent  of  the  Government,  with  the 
knowledge  of  such  default,  directs  claimant  to  continue  production, 
there  is  a  waiver  of  said  default  on  the  part  of  the  Government  in  so 
far  at  least  as  will  enable  the  contractor  to  obtain  a  just  and  equitable 
settlement  under  its  contract. 

8.  CLAIK  AND  DECISION. — Claim  for  $30,592.10.  Appeal  from  the  action  of 
Air  Service  Claims  Board  disallowing  claim  for  expense  incurred  in  pre- 
paring to  fill  contracts  for  leather  coats.  Held,  claimant  entitled  to 
recover. 

Mr.  Bryant  writinf^  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  by  the  claimant  from  the  action  of  the  Air 
Service  Claims  Board  set  forth  in  the  minutes  of  said  board,  as 
follows  : 

"  This  claim  was  reported  by  Lt.  Wheeler,  whose  records  as  con- 
tained in  memorandum  dated  January  6,  1920,  were  approved  by 
the  board.  This  is  a  claim  arising  out  of  the  above-enumerated 
orders  and  contracts  for  the  furnishing  of  leather  coats,  deliveries 
to  be  made  within  certain  specified  time  as  set  forth  in  the  respective 
orders.  According  to  the  record  in  this  case,  the  contractor  was  ap- 
parently in  default  under  both  of  these  orders  and  the  contractor  to 
date  has  made  no  satisfactory  explanation  to  the  Government  in  justi- 
fication of  this  apparent  deiault.  For  these  reasons  the  board  disap- 
proved of  this  claim  in  its  entirety,  the  contractor  having  the  right 
of  appeal  to  the  Board  of  Contract  Adjustment  under  the  provisions 
of  Supply  Circular  46." 

2.  A  hearing  was  had  on  this  claim  on  March  3,  1920,  at  which 
the  claimant  appeared. 

3.  On  October  11,  1918,  the  claimant  received  from  the  Bureau  of 
Aircraft  Production,  order  No.  820064,  later  incorporated  in  con- 
tract No.  5014  (dated  October  22,  1918),  for  800  knee-length  coats. 

4.  On  October  12,  1918,  the  claimant  received  from  the  Bureau  of 
Aircraft  Production,  order  No.  820063,  later  incorporated  in  contract 
No.  6012  (dated  October  18,  1918),  for  2,600  knee-length  leather, 
coats. 

1053 


1054  DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT. 

5.  The  delivery  on  order  No.  820063  was  provided  to  be  500  the 
first  week  after  receipt  of  the  order,  and  1,000  per  week  thereafter. 
Delivery  on  order  No.  820064  was  specified  to  be  "  within  two  weeks," 
but  whether  within  two  weeks  of  the  order  or  two  weeks  of  the  con- 
tract  did  not  clearly  appear. 

6.  It  appeared  that  for  the  manufacture  of  these  coats  a  particular 
kind  of  soft  leather  was  required.  Mr.  Moe  Solomon,  prteident  of 
the  claimant  company,  filed  an  affidavit  in  which  he  stated  that,  on 
receipt  of  the  orders,  he  applied  to  Mr.  E.  C.  Shotwell,  who  was 
Chief  of  Sheep  Skins  and  Glove  Leather  of  the  Hide  and  Leather 
Section  of  the  War  Industries  Board,  in  order  to  obtain  the  neces- 
sary leather.  He  stated  that  he  could  not  find  out  where  soft  leather 
could  be  obtained,  except  through  allocation  through  Mr.  Shotwell. 
He  further  stated  that  from  time  to  time  he  applied  to  Mr.  Shotwell 
and  was  assured  that  leather  would  be  obtained  for  him. 

7.  On  October  26,  1918,  the  claimant  sent  out  a  man  to  try  to 
locate  the  proper  kind  of  leather.  Eventually  an  order  was  placed 
by  the  claimant  with  Schoellkopff  &  Co.,  of  Buffalo,  N.  Y.,  under 
date  of  November  14,  1918,  for  leather  suitable  for  the  garments  in 
question.  The  claimant  had  received,  about  November  1,  1918,  a 
small  amount  of  leather  which,  however,  was  unsuitable  for  the  pur- 
pose and  was  returned. 

8.  On  November  18,  1918,  the  claimant  wired  to  Schoellkopff  & 
Co.  that  orders  had  been  stopped  and  to  make  no  more  shipments 
until  further  notice.  The  president  of  the  claimant  company  testi- 
fied that  thereafter  he  had  a  conversation  with  John  E.  Hayes, 
major,  Air  Service,  Aircraft  Production,  who  instructed  him  that 
his  contracts  had  not  been  canceled  and  that  he  was  to  proceed  slowly 
with  the  manufacture  of  the  coats.  The  claimant  thereupon  rein- 
stated its  order  with  Schoellkopff  &  Co.,  under  date  of  November  22, 
1918,  and  continued  at  work  until  December  5,  1918,  when  both 
of  its  contracts  were  suspended  by  telegrams  from  the  Procurement 
Section  of  the  Aircraft  Division.  At  the  time  of  suspension  the 
claimant  had  in  process  350  coats  and  it  was  allowed  10  days  in 
which  to  complete  the  same. 

DECISION. 

1.  The  only  point  at  issue  under  the'  appeal  filed  in  this  case  is 
the  question  whether  the  claimant  had  been  in  default  under  its  con- 
tracts to  such  an  extent  as  to  prevent  it  from  enforcing  a  claim 
against  the  Government  at  the  present  time. 

2.  It  appears  that  the  contractor  did  not  make  deliveries  within 
the  time  specified  in  its  contracts.  The  delay  was  caused  by  lack  of 
proper  leather.  It  is  difficult,  from  the  evidence,  to  place  with  any 
degree  of  certainty  the  responsibility  for  lack  of  material,  except  to 
say  that  it  is  not  attributable  to  Mr.  Shotwell  or  the  War  Industries 
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Board.  It  seems  clear,  however,  that  there  was  a  shortage  in  the 
market  of  the  leather  heeded  and  that  some  delay  was  unavoidable. 

3.  The  original  orders  were  issued  to  the  claimant  on  October  11 
and  12.  From  that  date  to  October  26  the  claimant  apparently  did 
nothing  except  to  apply  to  Mr.  Shotwell  for  an  allocation  of  leather. 
The  claimant's  officers  seemed  to  be  under  the  impression  that  it  was 
the  duty  of  Mr.  Shotwell  to  find  out  where  leather  could  be  obtained 
and  to  order  it  sent  to  the  claimant.  Such  is  not  our  conception  of 
Mr.  Shotwell's  duties.  The  general  function  of  Mr.  Shotwell's  com- 
mittee was  to  adjust  the  supply  of  leather  in  such  a  way  as  should 
be  for  the  best  interests  of  the  country,  but  it  did  not  include  the  duty 
to  see  that  each  particular  contractor  obtained  leather.  The  duty 
rested  upon  the  several  contractors  to  take  steps,  subject  to  the  rati- 
fication of  the  War  Industries  Board,  to  supply  themselves  with  the 
material  needed.  It  is  common  knowledge  that  the  Government  had 
taken  control  of  leather  and  no  leather  could  be  bought  and  sold 
without  the  permission  of  the  War  Industries  Board.  Claimant 
could  not  have  obtained  leather  prior  to  the  receipt  of  the  orders. 
The  delay  on  the  part  of  the  claimant  lasted  apparently  down  to 
about  the  time  when,  according  to  the  testimony  of  the  claimant's 
representative,  it  actually  received  its  formal  contracts.  From  then 
on  an  effort  was  made  to  obtain  the  necessary  supply.  Without 
attempting  to  decide  how  far  a  contractor  is  under  legal  obligation 
to  proceed  with  an  order  prior  to  receiving  its  formal  written  con- 
tract, we  should  hesitate  to  hold  that  a  contractor  lost  all  rights  under 

its  contract  by  failure  to  do  so  in  a  case  where  the  Government  not 
only  did  not  promptly  notify  the  contractor  of  its  intention  to  cancel 

the  contract  for  such  default,  but,  on  the  contrary,  allowed  and  en- 
couraged the  contractor  to  proceed  with  the  performance  of  its 
obligations. 

4.  If  there  was  a  delinquency  on  the  part  of  the  contractor  in  fail- 
ing to  obtain  its  supply,  this  must  have  been  well  known  to  Maj. 
Hayes  when,  after  the  armistice,  he  directed  the  claimant  to  proceed 
with  its  contracts.  The  claimant  did  proceed  and  made  commit- 
ments to  Schoellkopff  &  Co.  which  it  otherwise  would  not  have  made. 

5.  If  the  claimant  was  in  default  at  the  time,  we  think  that  such 
action  by  the  Government  agent  is  in  effect  a  waiver  of  default  so  far, 
at  least,  as  to  enable  the  contractor  to  obtain  a  just  and  equitable 
settlement  under  its  contracts. 

6.  For  the  reasons  above  stated,  it  is  our  opinion  that  the  claimant 
in  this  case  was  not  in  such  default  as  to  preclude  a  settlement  between 
it  and  the  Government. 

DISPOSITION. 

A  copy  of  this  opinion  will  be  sent  to  the  Air  Service  Claims  Board. 
Col.  Delafield  concurring. 


April  8,  1920. 
Case  No.  2446. 

In  re  CLAIM  OF  SELDEN-BBEGK  GONSTBUGTION  CO. 

1.  ABANDONED  C0NSTBT7CTI0N  WOEK— UNUSED  KATEBIAL— BIGHTS  OF 

FABTIES. — Where  the  claimant  had  a  contract  to  do  conBtruotion  work, 
the  OoYemment  pasring  for  all  labor  and  furnishing  all  material,  with 
claimant's  compensation  based  on  a  percentage  of  the  cost,  and  where 
the  work  of  constrnction  was  abandoned  according  to  a  provision  of 
snch  contract,  the  claimant  is  not  only  entitled  to  compensation  based 
npon  the  yalne  of  the  labor  and  material  actually  used  in  the  constrnc- 
tion but  is  entitled  to  have  added  thereto  the  value  of  all  material 
placed  on  the  ground  and  on  which  some  work  has  been  done  by  con- 
tractor by  transporting  same  and  furnishing  plans  and  specifications  pur- 
suant to  which  it  is  furnished  for  the  purpose  of  incorporation  into  the 
construction  work  but  which  was  not  used  by  reason  of  the  abandon- 
ment. 

2.  CLAHC  and  decision. — TMs  claim  for  $14,418.21  arises  on  a  written  con- 

tract and  is  an  appeal  from  the  ruling  of  the  officer  in  charge  of  the 
Construction  Division  of  the  Army  and  is  presented  upon  the  theory  that 
the  claimant  is  entitled  to  a  compensation  based  upon  all  of  the  mate- 
rial that  was  furnished  by  the  Government  and  worked  on  by  the  con- 
tractor for  the  purpose  of  doing  certain  construction  work  instead  of 
a  compensation  based  only  upon  the  material  that  actually  went  into 
construction.    Held,  that  the  claimant  is  entitled  to  the  relief  sought. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  case  comes  as  an  appeal  from  a  ruling  of  the  officer  in 
charge  of  the  Construction  Division  of  the  Army. 

2.  Under  date  of  October  28,  1918,  the  claimant  entered  into  a 
contract  with  the  Government  for  the  construction  of  a  cantonment 
for  an  Infantry  School  of  Arms  at  Columbus,  Ga.,  to  be  known  as 
Camp  Benning. 

3.  The  parts  of  the  contract  material  to  the  questions  here  in- 
volved are  as  follows : 

"Article  II.  Cost  of  the  work. — The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual 
net  expenditures  in  the  performance  of  said  work  as  may  be  ap- 
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proved  or  ratified  by  thfe  contracting  officer  and  as  are  included  in 
the  following  items: 

"Ta)  All  labor,  material,  etc.    ♦     ♦    ♦. 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions 
of  this  agreement     ♦     ♦     ♦. 

"Article  III.  Deterrnination  of  fee, — As  full  compensaion  for  the 
services  of  the  contractor  ♦  ♦  ♦  the  contracting  officer  shall  pay 
to  the  contractor  *  *  *  a  fee  to  be  determined  ♦  ♦  ♦  from 
the  following  schedule:  [here  follows  a  schedule  of  fees  graded 
from  7%  on  work  costing  $100,000  to  SJVr  on  work  costing  $9,500,000 
and  over].  Provided,  however,  that  the  fee  upon  such  part  of  the 
cost  of  the  work  as  is  represented  by  payments  to  subcontractors, 
under  subdivision  (6)  of  Article  II  hereof,  shall  in  each  of  the  above 
contingencies  be  2|%  and  no  more  of  the  amount  of  such  part  of 
the  cost. 

"The  cost  of  materials  purchased  or  furnished  by  the  contract- 
ing officer  for  said  work,  exclusive  of  all  freight  charges  thereon, 
shall  be  included  in  the  cost  of  the  work  for  the  purpose  of  reckon- 
ing such  fee  to  the  contractor,  but  for  no  other  purpose. 

"  Article  IV.  Payments. — On  or  about  the  7th  day  of  each  month 
the  contracting  officer  and  the  contractor  shall  prepare  a  statement 
showing  as  completely  as  possible:  (1)  the  cost  of  the  work  up  to 
and  including  the  last  day  of  the  previous  month,  (2)  the  cost  or  the 
materials  furnished  by  the  contracting  officer  up  to  and  including 
such  last  day,  and  (3)  an  amoimt  equal  to  2J%,  except  as  herein 
otherwise  provided,  of  the  sum  of  (1)  and  (2)  on  account  of  the 
contractor's  fee  ♦  ♦  *.  The  contracting  officer  shall  then  pay  to 
the  contractor,  on  or  about  the  ninth  day  of  each  month  the  cost  of 
the  work  mentioned  in  (1)  and  the  fee  mentioned  in  (3)  of  such 
statement,  less  all  previous  payments  ♦  *  *.  Upon  final  comple- 
tion of  said  work  the  contracting  officer  shall  pay  to  the  contractor 
the  unpaid  balance  of  the  cost  of  the  work  and  of  the  fee  as  deter- 
mined under  Articles  II  and  III  hereof. 

"Article  \T!II.  Abandonment  of  work  hy  contracting  officer. — 
If  conditions  should  arise  which  in  the  opinion  of  the  contracting 
officer  make  it  advisable  or  necessarv  to  cease  work  under  this  con- 
tract,  the  contracting  officer  may  abandon  the  work  and  terminate 
this  contract.  In  such  case  the  contracting  officer  shall  assume  and 
become  liable  for  all  such  obligations,  etc.  ♦  ♦  *,  The  contract- 
ing officer  shall  pay  to  the  contractor  *  *  *  a  fee  to  be  com- 
puted in  the  following  manner:  To  the  cost  of  the  work  up  to  the 
time  of  such  abandonment  shall  be  added  the  amount  of  the  con- 
tractual obligations  or  commitments  assumed  by  the  contracting 
officer,  and  such  total  shall  be  treated  as  the  cost  of  the  work  upon 
which  the  fee  shall  be  computed  in  accordance  with  the  provisions  of 
Article  III  hereof. 

"Article  XIV.  Settlement  of  disputes. —  *  *  *  j^  j^j^y 
doubts  or  disputes  shall  arise  as  to  the  meaning  or  interpretation  of 
anything  in  this  contract,  or  if  the  contractor  shall  consider  itself 
prejudiced  by  any  decision  of  the  contracting  officer  made  under  the 
provisions  of  Article  IV  hereof,  the  matter  shall  be  referred  to  the 
officer  in  charge  of  the  Construction  Division  of  the  Army  for  deter- 
mination.   If,  however,  the  contractor  shall  feel  aggrieved  by  the 
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decision  of  that  ofiicer,  it  shall  have  the  right  to  submit  the  same  to 
the  Secretary  of  War,  whose  decision  shall  he  final  and  binding  upon 
both  parties  hereto." 

4.  On  or  about  July  5,  1919,  the  contracting  officer  directed  the 
abandonment  of  the  work  under  the  provision  of  Article  VIII  of  the 
contract. 

5.  Prior  to  the  time  the  work  stopped  the  Government  had  sent 
for  the  purposes  of  the  work  a  substantial  amount  of  materials, 
which  were  then  located  either  in  or  near  the  buildings  under  con- 
struction, or  in  a  near-by  Government  warehouse,  but  none  of  which 
had  been  actually  incorporated  into  the  work.  The  contractor  claims 
that  it  is  entitled  to  a  fee  based  upon  the  value  of  these  materials 
under  the  provisions  of  Article  III  of  the  contract  on  the  ground 
that  they  had  been  "furnished  by  the  contracting  officer  for  said 
work  "  within  the  meaning  of  said  Article  III.  The  Government 
denies  the  claimant's  right  to  such  compensation. 

6.  It  appears  that  the  contractor  had  made  a  detailed  specification 
of  materials  and  supplies  necessary  for  the  job.  This  specification 
had  been  checked  over  and  approved  by  the  contracting  officer  and 
the  materials  in  question  had  been  sent  to  the  work  pursuant  thereto. 
On  arrival  at  the  railroad  siding  the  materials  were  transported 
partly  in  trucks  loaned  to  the  contractor  by  the  (xovernment,  but 
operated  by  the  contractor's  men,  and  partly  in  the  contractor's 
trucks,  directly  to  the  building  under  construction  or  to  a  near-by 
Government  warehouse.  TTpon  receipt  the  materials  were  checked 
over  by  the  contractor's  men  and  by  the  Government  agents. 

7.  It  further  appeared  that  in  the  monthly  statements  which  the 
contractor  was  required  to  make,  under  the  provisions  of  Article  IV. 
it  had  been  the  custom  to  include  materials  sent  under  similar  cir- 
cumstances, although  not  at  the  time  incorporated  in  the  construc- 
tion, and  that  the  materials  in  question  had  been  included  in  such 
statements.  The  contracting  officer  had  paid  the  2^  per  cent  com- 
mission thereon,  provided  in  subsection  3  of  said  article. 

8.  Pursuant  to  a  ruling  from  the  officer  in  charge  of  the  Construc- 
tion Division,  the  contractor  was  required  to  refund  the  amount  of 
fee  paid  on  the  materials  in  question.  A  part  of  such  materials  had 
been  intended  for  use  by  subcontractors  in  performance  of  their 
agreements  and,  pursuant  to  such  agreements,  the  contractor  paid 
to  the  subcontractors  6^  per  cent  as  a  fee  upon  the  materials  in  ques- 
tion, as  well  as  materials  actually  incorporated  into  the  work. 

9.  The  attitude  of  the  Construction  Division  in  the  matter  was 
stated  by  Col.  Evan  Shelby  as  follows : 

"It  frequently  happened  in  the  course  of  our  administration  of 
these  contracts  that  Government  material,  either  immediately  pur- 
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chased  or  previously  owned  by  the  Government,  was  sent  in  large 
quantities  to  a  project,  and  because  either  the  plans  were  changed  or 
the  military  authorities  required  that  this  material  should  actually 
be  used  in  building  a  diflFerent  work  the  same  was  diverted  from  the 
first  project  and  sent  to  a  second  project  where  it  was  actually  used. 
In  some  cases  such  shifts  were  made  several  times  with  the  same 
material  before  it  was  finally  actually  used  in  construction  '  work.' 
To  say  that  because  (jovernment  material  actually  came  to  the  site 
of  a  project  that  it  went  into  the  cost  of  the  work,  when,  as  a  matter 
of  fact,  it  was  never  used  for  that  work  at  all,  would  be  a  strained 
construction  in  the  interest  of  the  contractor  securing  a  fee  upon  every 
conceivable  item  even  though  he  never  any  more  than  saw  the  mate- 
rial. Of  course,  if  the  contractor  used  labor  in  unloading  and  re- 
loading material  which  came  to  the  site  of  a  project  and  which  was 
diverted  to  another  project,  he  was  paid  for  the  cost  of  the  labor  and  a 
fee  upon  such  labor.  But  that  was  because  he  had  actually  made  the 
disbursement." 

DECISION. 

1.  The  decision  in  this  matter  turns  upon  the  proper  interpreta- 
tion of  the  words  "furnished  by  the  contracting  officer  for  said 
work,"  contained  in  said  Article  III. 

2.  We  are  inclined  to  agree  with  the  attitude  of  the  Construction 
Division,  as  stated  by  Col.  Shelby,  that,  where  the  Gk)vernment  sent 
large  quantities  of  material  to  the  site  of  a  project  merely  on  the  ex- 
pectation that  such  material,  or  part  thereof,  would  eventually  be- 
come necessary  in  the  work,  such  material  might  not  properly  be  said 
to  have  been  "  furnished  for  the  work "  within  the  meaning  of 
Article  III.  It  is,  however,  not  necessary  in  this  case  to  give  an 
opinion  on  that  point. 

3.  In  the  present  matter  the  material  was  sent  in  consequence  of 
a  careful  specification  as  to  kind  and  amount,  drafted  by  the  con- 
tractor and  approved  by  the  contracting  officer.  In  other  words,  the 
particular  articles  were  designated  for  the  performance  of  the  work 
and  sent  to  the  location.  They  were  there  handled  by  the  contractor 
and  placed  at  points,  either  in  the  building  imder  construction  or  in  a 
near-by  warehouse,  where  they  could  most  conveniently  be  obtained 
when  the  work  reached  a  point  where  they  were  required. 

4.  To  limit  the  term  "  furnished  for  the  work  "  to  materials  actu- 
ally incorporated  in  the  building  would  be  obviously  too  narrow  a 
construction.  For  example,  it  doubtless  was  necessary  from  time  to 
time  to  do  work  on  articles,  such  as  lumber  or  fixtures,  to  fit  them 
for  incorporation  into  the  building,  and  this  work  necessarily  must 
have  been  under  way  before  the  articles  were  affixed.  We  assume, 
however,  that  in  such  a  case  there  would  be  no  question  by  the  Con- 
struction Division  that  such  material  was  properly  material  "  fur- 
nished for  the  work."  While  the  present  situation  had  not  pro- 
gressed to  that  point,  labor  in  drafting  specifications  as  to  articles 
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required  and  in  transporting  the  same  had  actually  been  expended 
by  the  contractor  on  the  articles  in  question.  The  amount  of  work 
devoted  to  a  particular  article  is  not  important.  The  question  ap- 
pears to  us  to  be  whether  matters  had  progressed  to  such  a  point  that 
an  article,  or  articles,  could  be  said  to  be  actually  designated  for 
and  furnished  at  the  work.    In  this  case  such  had  been  the  fact. 

6.  The  contemporaneous  construction  of  the  word  "  furnished  " 
as  it  is  contained  in  Article  IV,  relative  to  monthly  reports,  shoi^s 
that  both  the  contractor  and  the  contracting  officer,  and  presumably 
the  higher  officials  of  the  Construction  Division,  had  throughout  the 
term  of  the  contract,  in  respect  to  Article  IV,  considered  that  "  fur- 
nished "  inchided  articles  which  had  been  supplied  under  circum- 
stances exactly  similar  to  those  in  the  present  controversy.  It  is 
true  that  by  a  ruling  of  the  Construction  Division  the  contractor 
was  required  to  remit  the  last  payment  made,  but  this  action  was 
taken  by  the  Construction  Division  after  the  controversy  had  arisen, 
and  does  not  destroy  the  significance  of  the  previous  contempora- 
neous action  of  the  Department.  We  see  no  reason  to  distinguish 
between  the  meaning  of  the  word  "  furnished "  in  Article  IV  and 
the  meaning  of  the  same  word  in  Article  III. 

6.  We  are  of  the  opinion  that  the  contractor  is  entitled  to  have 
included  in  the  amounts  upon  which  his  fees  shall  be  based  the  values 
of  the  material  furnished  under  the  circumstances  outlined  above. 

DisposrrioN. 

A  copy  of  this  opinion  will  be  sent  to  the  officer  in  charge  of  the 
(Construction  Division  of  the  Army. 
Col.  Delafield  and  Capt.  Frazer  concurring. 


April  8,  1920. 
Cases  Nos.  2390,  2391,  2392,  and  2606. 

In  re  CLAIMS  OV  T.  B.  KIGE  A  SONS  CO. 

1.  TEBXINATION  CLAUSE.-*- Where  suspended  contracts  contain  a  termination 
clause,  settlement  can  not  be  made  in  excess  of  the  terms  of  the  termi- 
nation clause,  and  no  item  of  expense  can  be  allowed  unless  provided 
for  therein. 

9.  OVEBHEAD. — The  sum  of  $10,000  allowed  claimant  by  the  District  and 
Bureau  Claims  Boards  in  lieu  of  overhead  expenses  and  for  work,  labor, 
and  services  during  the  period  of  suspension  is  deemed  fair  and  equi- 
table. 

8.  CLAIK  AND  DECISION. — This  is  an  appeal  from  the  Ordnance  Claims  Board. 
Claim  under  three  formal  and  one  informal  contract  for  overhead 
charges  on  suspended  contracts  amounting  to  |32,678.89.  Held,  claim- 
ant entitled  to  recover  only  such  sum  as  allowed  by  Ordnance  Claims 
Board. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  cases  come  to  the  Board  of  Contract  Adjustment  on  ap- 
peal from  a  decision  of  the  Ordnance  Claims  Board,  United  States 
Army,  on  a  claim  for  $32,673.»39  on  three  formally  executed  contracts 
and  one  informally  executed  contract  under  the  following  circum- 
stances : 

2.  During  the  year  1918  the  claimant  entered  into  the  following 
contracts  with  the  Ordnance  Department  for  the  delivery  of  i)acking 
boxes  for  shells  and  shrapnel : 

Contract  (proxy-signed)  No.  P2390-1245A,  dated  February  1, 
1918,  for  84,200  packing  boxe.s  for  75  m/m  gas  shells  at  a  unit  price 
of  $2.20  each. 

Contract  (formal)  No.  P120T0-2988A,  dated  July  8,  1918,  for 
50,000  packing  boxes  for  75  m/m  shells  at  a  unit  price  of  $1.55  each. 

Contract  (formal)  No.  P12254-2253TW,  dated  July  20,  1918,  for 
100,000  packing  boxes  for  shells  at  a  unit  price  of  $1.20  each. 

Contract  (formal)  No.  P14814-85729A,  dated  December  10,  1918, 
for  50,000  packing  boxes  for  155  m/m  howitzer  shrapnel  at  a  unit 
price  of  $1.45  ea(  h. 

3.  All  of  these  contracts  contain  the  following  identical  termi- 
nation clause : 

"Article  XIV.  Termination, — This  contract  being  necessitated 
by  a  state  of  war  now  existing,  it  is  desirable  and  expedient  that 
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provision  be  made  for  its  cancellation  upon  fair  and  equitable  terms 
m  the  event  of  the  termination  or  limitation  of  the  war,  or  if  in  an- 
ticipation thereof  or  because  of  changes  in  methods  of  warfare  the 
Chief  of  Ordnance  should  be  of  the  opinion  that  the  completion  of 
this  contract  has  become  unnecessary.  It  is  therefore  provided  that 
at  any  time,  and  from  time  to  time,  during  the  currency  of  this  con- 
tract, the  Chief  of  Ordnance  may  for  any  of  the  causes  above  stated 
notify  the  contractor  that  any  part  or  parts  of  the  articles  then  re- 
maimng  undelivered  shall  not  be  manufactured  or  delivered. 

*'  In  the  event  of  such  complete  or  partial  termination  the  United 
States  shall  inspect  all  completed  articles  then  on  hand  and  such  as 
may  be  completed  within  thirty  (30)  days  after  such  notice^  and 
shall  pay  to  the  contractor  the  price  herein  fixed  for  all  articles  ac- 
cepted by  and  delivered  to  the  United  States.  The  United  States 
shall  also  pay  to  the  contractor  the  cost  of  the  materials  and  com- 
ponent parts  purchased  by  the  contractor  for  the  performance  of 
this  contract  and  then  on  hand  in  an  amount  not  exceeding  the  re- 
quirements for  the  completion  of  this  contract  provided  they  comply 
with  the  specifications,  and  also  all  costs  shown  by  the  contractor  to 
have  been  theretofore  necessarily  incurred  in  the  performance  of 
this  contract  and  remaining  unpaid;  and  the  United  States  shall 
also  protect  the  contractor  on  all  obligations  incurred  necessarily  and 
solely  for  the  performance  of  this  contract  of  which  the  contractor 
can  not  be  otherwise  relieved.  To  the  above  may  be  added  such 
sums  as  the  Chief  of  Ordnance  may  deem  necessary  to  fairly  and 
justly  compensate  the  contractor  for  work,  labor,  and  service  ren- 
derecl  under  this  contract. 

"  Title  to  all  such  materials  and  component  parts  paid  for  by  the 
United  States  under  this  article  shall,  immediately  upon  such  pay- 
ment, vest  in  the  United  States. 

"  The  United  States  may  refuse  to  make  any  payment  or  to  reim- 
burse the  contractor  for  or  on  account  of  material  or  component 
parts  intended  to  form  a  part  of  the  articles,  whether  unused  or  in 
the  process  of  manufacture  or  manufactured,  in  respect  of  the  de- 
livery of  which  the  contractor  shall  be  in  arrears  not  due  to  causes 
beyond  its  control  at  the  time  of  such  terndnation." 

4.  On  or  about  November  12,  1918,  the  Philadelphia  District  Ord- 
nance Office  sent  claimant  a  telegram  requesting  it  not  to  make  any 
further  expenditures  or  to  employ  any  further  labor  on  account  of 
its  contracts. 

5.  On  December  13, 1918,  the  Philadelphia  Ordnance  Office  sent  the 
claimant  company  suspension  notices  covering  all  of  the  four  con- 
tracts as  follows : . 

"  1.  By  direction  of  the  Chief  of  Ordnance  you  are  requested  in 
the  public  interests  immediately  to  suspend  further  operations  under 
your  contract  with  the  United  States,  War  Order  No.  P12254- 
2253TW,  and  to  order  no  further  materials  or  facilities,  and  except 
in  case  of  proved  necessity,  enter  into  no  further  subcontracts,  make 
no  further  commitment,  and  incur  no  further  expenses  in  connec- 
tion with  the  i>erformanc6  of  said  contract. 
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"  2.  This  request  is  made  with  view  to  the  negotiation  of  a  supple- 
mental contract,  providing  for  the  cancellation,  settlement,  and  ad- 
justment of  your  existing  contract  in  a  manner  which  wiirpermit 
of  a  more  prompt  settlement  and  payment  than  will  be  practicable 
under  the  terms  of  said  existing  contract. 

"3.  Please  acknowledge  receipt  of  this  notice  immediately,  and 
indicate  your  decision  as  to  the  compliance  with  or  rejection  of  this 
request.  Upon  a  notice  of  your  compliance,  a  representative  of  the 
Ordnance  Department  will  forthwith  take  up  with  you  the  proposed 
negotiations." 

The  claimant  states  that  the  notices  of  suspension  of  the  four  con- 
tracts were  served  on  it  on  December  14,  1918. 

6.  The  claimant  ceased  production  shortly  after  the  receipt  of  the; 
suspension  notices  and  entered  into  negotiations  with  the  Philadel- 
phia District  Ordnance  Office  looking  toward  an  adjustment  of  the 
four  contracts.  On  or  about  March  14,  1919,  the  claimant  and  the 
Government  entered  into  a  partial-payment  settlement  contract  un- 
der each  of  the  four  contracts  whereby  the  Government  agreed  to 
pay  the  contractor  75  per  cent  of  the  expenses  and  obligations  which 
the  Government  found  due  the  contractor  as  the  result  of  the  termi- 
nation of  the  contract,  and  the  claimant  agreed  to  abide  by  the 
decision  of  the  Secretary  of  War  or  his  duly  authorized  representa- 
tive or  representatives,  as  to  what  further  sum  was  justly  due  to  it. 
These  settlement  contracts  definitely  extinguished  the  original 
contracts. 

7.  The  claimant  and  the  Government,  represented  by  the  Philadel- 
phia District  Ordnance  Office,  reached  an  adjustment  growing  out  of 
the  termination  of  the  said  contracts  with  the  exception  of  two  items 
of  overhead. 

The  claimant  now  contends,  as  a  part  of  this  overhead,  that  to  the 
actual  cost  of  the  materials  on  hand  for  the  contracts  at  the  date  of 
the  suspension  notices,  December  13,  1918,  should  be  added  the  cost 
of  assembling  the  material  and  carrying  the  same  until  the  process 
of  manufacture  had  begun;  in  other  words,  that  the  Government 
should  reimburse  the  claimant  for  the  actual  cost  of  the  lumber 
(office  expense,  financial,  factory  burden,  maintenance,  light,  heat, 
and  power,  depreciation,  and  insurance  reserve)  to  be  used  in  the 
manufacture  of  the  boxes  up  to  the  time  said  contracts  were  sus- 
pended. 

The  contractor  also  contends  that  the  suspension  notices  were  fol- 
lowed by  a  period  of  inactivity  until  March  14,  1919,  when  the  par- 
tial-payment settlement  agreements  were  signed,  and  that  during 
this  period  it  was  its  duty  to  maintain  its  plant  in  readiness  to  com- 
plete the  contracts,  if  later  called  upon  to  do  so  by  the  Government, 
and  that  the  Government  should  stand  a  fair  proportion  of  this  over- 
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head  expense  from  the  time  the  contracts  were  suspended  until  the 
caTicell4tion  agreements  were  entered  into  on  March  14,  1919. 

8.  The  record  contains  the  following  report  of  the  Philadelphia 
District  Claims  Board : 

SUPPLKMENTAL    REPORT   In    Ue   C0MPIJ.INQ  INFORMATION    UeQUKHTEU    In    IIKSOI.V- 

TiON  OF  Claims  Board  July  10,  1919. 

Resolution:  Whereas  it  is  the  opinion  of  the  board  that  T.  B. 
Kice  &  Sons  Co.  suffered  a  loss  from  the  suspension  request,  and  the 
closing  down  expenses  resulting  therefrom,  for  which  they  are  en- 
titled to  reimbursement : 

Therefore,  it  is  resolved  that  as  the  best  measure  of  this  item  the 
cost  accountants  be  and  are  hereby  instructed  to  report  the  over- 
head charges  for  a  period  of  30  davs  subsequent  to  the  suspension 
notice,  and  the  portion  which  the  Government  business  bore  at  the 
time  of  the  suspension  notice  to  the  commercial  business. 

Motion  carried. 

In  nccordiince  with  above  refculutlon,  we  have  ascertained  tluit  the 
contractor's  total  overhead  expenses  for  the  month  of  Decem- 
ber,* 1918,  were $17,445.55 

Contractor's  total  overhead  expenses  for  the  month  of  January, 
1919,  were 13,784.97 

Total  overhead  for  the  two  months 31,230.52 

Approximate  overhead  applicable  to  the  30-day  period  subsequent  to 
acceptance  of  .suspension  request  (assumption  being  made  that  all 
the  suspension  requests  were  accepted  on  December  16,  1918), 
one-half  of  the  above  two  months  total 15,615.26 

During  the  month  of  December  the  Government  business  repre- 
sented approximately  69%  of  the  total  business,  and  hence  ^% 
of  $15,615.26  would  on  this  basis  be  the  portion  applicable  to  the 
Government  contracts,  or 10.774.53 

This  latter  amoimt  is  spread  over  the  four  contracts  on  the  fol- 
lowing basis : 

Docket  No.  65 42.65%  $4,595.34 

Docket  No.  66 6.74%  726.20 

Docket  No.  67 34.65%  3,733.37 

Docket  No.  OS -      -  15. 96%  1, 719. 62 

Total 100.00%  10,774.53 

The  claimant  refused  to  accept  the  items  of  overhead  as  determined 
by  the  Philadelphia  Board  and  appealed  to  the  Ordnance  Claims 
Board,  which  affirmed  the  action  of  the  Philadelphia  Board,  and  the 
chiimant  has  appealed  to  the  Board  of  Contract  Adjustment. 

9.  The  claimant  at  the  hearing  of  these  claims,  by  its  president. 
Mr.  W.  L.  Kice,  testified  that  it  had  not  been  molested  in  the  fultill- 
ment  of  the  contracts  by  virtue  of  the  signing:  of  the  armistice;  that 
it  did  not  receive  instructions  from  the  Government  to  continue  the 
fulfillment  of  the  contracts  after  the  receipt  of  the  suspension  notices. 
That  it  suspended  operations  under  the  contracts  immediately  upon 
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receipt  of  said  notices  and  discharged  ^Umut  300  employees  that  were 
working  on  Government  boxes. 

10.  Mr.  P.  F.  Bothermel,  3d,  a  member  of  the  Philadelphia  District 
Claims  Board,  testified  that  his  board  awarded  the  contractor  $10,000, 
in  full  compensation  for  anything  tha(t  the  contractor  might  do  nnder 
the  contracts  on  the  basis  of  30  days  of  its  actual  overhead  expense ; 
that  the  original  claims  filed  by  the  claimant  exceeded  or  approxi- 
mated the  total  contract  prices ;  that  the  allowance  of  expenditures 
for  the  period  of  30  days  was  intended  to  cover  the  entire  settlement 
claims  under  the  contracts  whether  upon  the  basis  of  cost  appur- 
tenant to  raw  materials  or  to  overhead  during  that  period  and  that 
the  very  basis  of  the  dispute  with  the  claimant  from  the  beginning 
was  that  the  claims  were  entirely  theoretical,  and  that  if  the  claimant 
could  show  that  it  had  incurred  actual  expenses  in  the  care  and  cus- 
tod)'  of  the  property  which  was  turned  over  to  the  Government  at  the 
time  of  final  settlement  it  would  be  a  proper  item  to  be  allowed  the 
claimant.  The  claimant,  however,  admitted  that  its  books  did  hot 
show  that  it  had  incurred  any  expense  in  the  care  and  custody  of 
property  which  was  turned  over  to  the  Government. 

11.  Mr.  George  H.  Foster,  examiner.  Ordnance  Claims  Board, 
testified  that  the  Philadelphia  Board  allowed  the  claimant,  in  addi- 
tion to  the  $10,000,  an  allowance  of  2^  per  cent  handling  charge  on 
the  principal  items,  1  per  cent  on  the  items  of  nails  ($1  per  thou- 
sand on  lumber  and  5  cents  per  keg  for  nails),  and  a  compensation 
of  6  per  cent  on  the  money  tied  up  in  this  material  from  the  time 
of  the  execution  of  the  partial  settlement  agreements  to  June  30, 
1919,  the  time  of  payments  thereunder. 

DECISION. 

1.  The  contracts  by  their  termination  clauses  permitted  the  United 
States  to  terminate  them  at  any  time  for  the  reasons  stipulated 
therein,  and  on  December  13,  1918,  the  United  States  asked  the 
claimant  to  suspend  and  negotiate  a  settlement.  This  it  agreed  to 
do  and  entered  into  negotiations  looking  toward  a  fair  and  equitable 
adjustment  of  said  contracts.  Agreements  have  been  reached  on 
every  item  except  that  of  overhead.  The  claimant  refused  to  ac- 
cept the  amount  offered  by  the  Philadelphia  District  Claims  Board, 
which  was  affirmed  by  the  Ordnance  Claims  Board,  and  the  claims 
are  now  before  this  board  on  appeal. 

2.  The  supply  circulars  of  the  Purchase,  Storage  and  Traffic 
Division  direct  that  whenever  a  contract  provides  that  it  may  be 
terminated  by  the  United  States  the  termination  may  be  effected  and 
settlement  made  only  in  accordance  with  the  provisions  of  said  ter- 
mination clause,  unless  one  more  advantageous  to  the  Government 
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may  be  made  under  the  supply  circulars.-  The  contractor  was  aware 
that  these  contracts  might  be  terminated  at  any  time  by  the  United 
States,  and  in  the  event  of  such  termination  the  basis  upon  which  the 
adjustment  would  be  made,  and  the  contractor  must  be  presumed  to 
have  had  this  in  mind  both  when  the  contract  price  of  articles  was 
fixed  and  during  the  course  of  the  performance  of  said  contracts. 
No  items  not  contemplated  by  the  termination  clause  can  now  be 
considered  in  the  settle^jient  of  these  contracts. 

3.  However,  the  termination  clauses  also  contain  the  following : 

"  To  the  above  may  be  added  such  sums  as  the  Chief  of  Ordnance 
may  deem  necessary  to  fairly  and  justly  compensate  the  contractor 
for  work,  labor,  and  service  rendered  under  this  contract." 

The  Philadelphia  Board  offered  the  contractor  the  sum  of  $10,000, 
in  addition  to  the  other  items  of  settlement,  in  full  compensation 
for  anything  that  the  contractor  might  be  called  upon  to  do  during 
the  30  days'  suspension  period.  It  is  the  opinion  of  the  board  that 
this  amount  is  fair  and  equitable. 

4.  The  contractor  was  notified  on  or  about  November  12,  1918, 
not  to  make  any  further  expenditures  or  to  employ  any  further 
labor  on  account  of  its  contracts.  However,  the  contractor  did  not 
cease  production  upon  the  receipt  of  this  notice,  but  continued  work 
under  its  contracts  until  the  receipt  of  the  suspension  notices  of 
December  13,  1918.  The  contractor,  therefore,  had  30  days  in  wliich 
to  complete  and  deliver  to  the  Government  articles  in  process  and 
such  additional  articles  as  might  have  been  manufactured  within  tliis 
period. 

5.  For  the  reasons  above  stated  the  decision  of  the  Ordnance 
Claims  Board  is  hereby  affirmed,  and  the  further  relief  sought  By 
the  claimant  is  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  transmits  its  decision  to  the 
Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


APBiii  8,  1920. 
Case  No.  677. 

In  re  CLAHC  OF  KANHATTAH  SPONCUHQ  W0BX8. 

1.  FAILUBE  OF  PBOOF. — Where  the  claimant's  evidence  was  to  the  effect 
that  a  OoYernment  ol&cer  made  an  oral  agreement  with  claimant  to  pay 
it  an  increased  price  on  Oovernment  work,  and  the  Ooyemment  oi&cer 
positively  denies  same  and  is  corroborated  by  a  letter  written  by 
claimant,  there  was  a  failure  of  proof,  and  no  contract  was  established 
under  the  act  of  Karch  2,  1919. 

S.  INSUBANCE. — Where  by  the  terms  of  the  agreement  the  claimant  was  re- 
quired to  keep  Oovernment  property  insured  while  in  its  possession,  it 
was  not  entitled  to  be  reimbursed  for  premiums  paid  therefor. 

3.  CLAHC  and  DECISION.— Claim  under  act  of  March  2,  1919,  for  ^28,666.33 
for  alleged  increase  in  contract  price.  Held,  claimant  not  entitled  to 
recover. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  is  presented  as  under  the  act  of  March  2, 1919.  State- 
ment of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  17,  1919,  for  $28,656.33,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  In  November,  1917,  the  claimant  submitted  to  Capt.  T.  W.  Van 
Schoiack — who  at  that  time  was  in  charge  of  the  branch  of  the  depot 
quartermaster's  office  at  St.  Louis,  Mo.,  that  had  charge  of  the  meas- 
uring, examining,  and  shrinking  of  cloth — a  schedule  of  prices  cover- 
ing work  of  that  nature.  These  prices  were  accepted ;  and  while  no 
formal  contract  was  drawn,  the  claimant  was  continuously  furnished 
materials,  which  it  satisfactorily  processed  and  received  pay  for  its 
services  at  the  prices  named  in  its  proposal,  until  November  1, 1918. 

3.  During  the  period  above  mentioned  the  claimant  was  required  to 
keep  Government  materials  insured  for  their  value  during  the  time 
they  were  in  its  possession. 

4.  During  the  period  above  mentioned  the  claimant  treated  mate- 
rials for  civilian  trade  as  well  as  for  the  Government.  It  also  made 
repairs,  improvements,  and  some  additions  to  its  facilities. 
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5.  The  claimant,  in  support  of  its  claim,  asserts  that  it  was  prom- 
ised by  Capt.  Mannigan  in  August,  1918,  that  it  would  be  granted  an 
increase  in  price  equal  to  the  prices  then  being  paid  by  the  Philadel- 
phia depot,  and  that  this  increase  would  be  retroactive  to  July  1, 1918. 

It  is  further  claimed  that  in  March,  1918,  it  was  promised  that  it 
would  be  furnished  100,000  yards  of  cloth  every  five  days  for  process- 
ing. One  item  of  the  claim,  as  presented,  is  for  the  full  price  that 
the  claimant  would  have  received  if  it  had  processed  the  entire 
quantity  of  cloth  it  claims  it  should  have  received  under  the  promise 
above  referred  to,  notwithstanding  the  fact  that  it  did  no  work  on 
the  1,593,096  yards  that  it  claims  it  should  have  received  but  did  not 
receive.    This  it^m  as  claimed  is  $17,922.33. 

DKCI8ION. 

1.  In  support  of  its  claim  for  the  increased  price  for  processing 
material,  the  secretary  of  the  company,  Mr.  Alexander  L.  Jacobs, 
being  interrogated  by  his  counsel,  Mr.  Barton,  testified  as  follows: 

"  Mr.  Barton.  I  will  ask  you  if  anything  was  said  by  you  to  any 
Government  officials ;  and  if  so,  to  whom,  concerning  this  difference 
in  the  weight  and  width  of  the  cloth  ? 

"Mr.  Jacobs.  1  mentioned  the  fact  to  Captain  Mannigan  at  the 
time  that  he  was  brought  to  our  place,  and  that  was  around  July  1st 
or  2d,  somewhere  around  that  time,  that  the  cloth  was  beginning  to 
be  heavier.  From  an  eight  ounce  they  had  gone  up  to  a  ten  and 
from  an  eight  ounce  to  nine  and  a  half,  and  from  twenty-eight  to 
thirty-four  and  thirty-seven  inches  in  width,  and  it  was  costing 
considerable  more  money  to  haul  this  in,  on  account  of  the  weight, 
and  he  said, '  I  will  take  care  of  that.  I  will  give  you  the  Philadel- 
phia schedule  and  pay  you  the  same  as  the  Philadelphia  people  are 
paid.' 

"Mr.  Barton.  Who  made  that  statement? 

"  Mr.  Jacobs.  Captain  Mannigan. 

"  Mr.  Barton.  About  what  time  did  he  make  that  statement? 

"  Mr.  Jacobs.  It  was  the  early  part  of  July. 

"  Mr.  Barton.  I  will  ask  you  whether  or  not  he  said  anything  up 
to  that  time  concerning  this  Philadelphia  schedule  ? 

"  Mr.  Jacobs.  The  month  that  he  came  into  that  job  there,  the  first 
thing  he  fortified  himself  was  to  get  the  prices,  what  the  other  jobs 
were  paving  for  that  class  of  work. 

"  Mr.  "feARTON.  I  mean  with  respect  to  your  own  work. 

"  Mr.  Jacobs.  There  was  nothing  said. 

"  Mr.  Barton.  So  you  mean  to  say  that  the  captain  promised  you 
this  schedule  only  on  one  occasion  ? 

"Mr.  Jacobs.  From  the  time  that  I  asked  him  in  July,  and  then  I 
repeatedly  asked  him  again  in  the  following  months,  every  time  we 
presented  our  bills,  and  he  said, '  We  will  talk  more  on  that  matter: 
you  go  ahead  and  attend  to  your  work  and  I  will  see  that  you  get 
the  price.' 

"  Mr.  Barton.  What  price  was  that  ? 


DB0I8I0K8  BOARD  OF  CONTRACT  ADJU8Ti(RNT.  1069 

"  Mr,  Jaoob9.  The  Phihi^lphjia  schedule  pricd. 

"  Mr.  Babtok.  I  will  aak  jrou  if  CaptfUR  Maimigaa  ever  proioiflied 
you  these  prices  would  prevail,  ia  the  presence  of  anyone  el^ef 

"  Mr.  Jacobs.  He  did. 

'^  Mr.  Babtov.  In  whose  presence  ? 

"  Mr.  Jacobs.  In  Mr.  Amend's  presence,  the  Government  inspector 
there,  and  Mr.  Korach's,  who  happened  to  be  there  at  the  time  when 
the  question  came  up  also.'' 

Mr.  Louis  Korach,  the  vice  president  of  the  claimant  company,  on 
being  interrogated  by  Mr.  Barton,  testified  as  follows : 

"Mr.  Babton.  You  heard  Mr.  Jacobs's  testimony  awhile  ago  as 
to  a  conversation  had  with  Captain  Mannigan  with  reference  to  the 
paj^nent  of  the  Philadelphia  schedule  price  on  the  cloth  you  were 
handling  at  that  time.  I  will  ask  you  whether  or  not  you  recall  being 
present? 

"  Mr.  KoBAGH.  I  do ;  yes,  sir. 

"  Mr.  Barton.  Will  you  tell  the  board  what  you  heard  at  that  con- 
ference or  what  was  said  at  the  conversation? 

"Mr.  KoRACH.  At  the  time  Mr.  Amend,  Mr.. Jacobs,  and  myself 
were  called  down  to  the  arsenal,  called  to  come  to  the  arsenal,  we 
went  down  there  and  first  Captain  Mannigan  says, '  We  want  you  to 
get  out  a  lot  of  work  now ;  and  you  have  got  to  get  busy.'  And  Mr. 
Jacobs  said  something  to  him  about  the  price,  the  Philadelphia 
prices.  Captain  Mannigan  says, '  Well,  we  will  take  care  of  that  all 
right ;  everything  will  be  all  right.'  He  says,  'Are  you  going  to  start 
right  in?'  Mr.  Jacobs  says, '  I  am.  We  will  start  right  from  July 
first.' 

"  Mr.  Barton.  I  will  ask  you  if  you  recall  about  what  time  this 
conversation  took  place? 

'^  Mr.  Korach.  It  was  right  around  that  time,  in  between  the  first 
and  I  believe  the  tenth  of  ovly. 

"  Mr.  Barton.  Between  the  first  and  the  tenth? 

"  Mr.  Korach.  It  was  around  that  time. 

"  Mr.  Barton.  Do  you  know  whether  anything  was  said  at  that 
conversation  with  reference  to  the  reason  for  the  change  of  this 
schedule  to  the  Philadelphia  schedule? 

"  Mr.  Korach.  Mr.  Jacobs  said  that  he  thought  we  were  entitled 
to  the  same  prices  that  they  were  getting  in  Philadelphia,  and  we 
had  to  do  most  of  the  work  oy  cold  water  and  such  as  that." 

This  witness,  being  interrogated  on  cross-examination  as  to  why  the 
claimant  continued  to  render  its  invoices  and  accept  its  payments 
under  the  prices  that  prevailed  prior  to  July  1,  testified  as  follows : 

"Mr.  Baggarlt  (Government  attorney).  You  state  that  this  con- 
versation took  place  on  or  about  from  tne  first  to  the  tenth  of  July 
1918? 

"  Mr.  Korach.  Y«.  sir. 

"  Mr.  Baggarlt.  Wny  is  it,  then,  that  your  company  accepted  from 
the  Government  the  rate  and  the  pay  based  on  the  old  prices  up  until 
November  first,  1918  ? 

"Mr.  Korach.  Well,  we  had  called — I  remember  we  had  called 
Captain  Mannigan's  attention  to  that,  that  we  asked  him  what  they 
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were  going  to  do  about  the  prices  on  it,  and  he  said  *  You  go  on  with 
these  same  prices '  and  he  says,  *  when  you  get  through ' — that  was  in 
July  or  August — and  we  did  not  hear  anything  about  the  new  prices 
he  was  going  to  give  us — and  he  says '  We  will  bulk  that,  and  pay  you 
that  in  tuU ;  and  then  you  can  go  nght  on  ahead  with  your  new  prices 
again.' " 

Capt.  Mannigan  has  positively  and  unequivocally  testified  that  he 
made  no  promise  to  the  claimant  with  respect  to  an  increase  in  price 
prior  to  November  1,  1918,  and  that  there  was  no  promise  at  that 
time  or  at  any  other  time  that  the  advanced  price  granted  to  claimajit 
on  or  about  November  1,  1918,  should  be  retroactive.  If  this  state- 
ment of  Capt.  Mannigan's  requires  any  corroboration,  it  is  found  in 
the  following  letter  addressed  by  the  claimant  to  the  depot  quarter- 
master : 

St.  Louis,  Mo.,  October  31^  1918. 

Depot  Quartermaster,  St.  Louis^  Mo. 

Attention :  Desk  No.  16. 

On  October  20,  1917,  we  submitted  to  your  department  for  measur- 
ing, examining,  and  shrinking  various  cloths. 

Since  that  date  we  have  handled  all  of  the  cloth  sent  to  us  at  the 
prices  that  was  accepted  by  your  department,  in  spite  of  the  fact  that 
you  have  increased  the  weights  of  nearly  every  kind  of  cloth  since 
about  June  of  this  year. 

We  have  experienced  a  very  large  advance  in  nearly  everything 
entered  into  the  producing  and  getting  out  this  cloth,  such  as  labor^ 
coal,  hauling,  twine,  and,  in  fact,  anything  that  you  may  mention. 

We  therefore  will  ask  you  to  have  your  department  grant  the  fol- 
lowing prices  from  November  1,  1918,  until  such  time  as  you  may 
consider  the  normal  times : 

Prices : 

O.  D.  cotton,  28  inch li  cents. 

O.  D.  cotton,  33  to  37^  inch U  cents. 

O.  D.  cotton,  56  inch 3i  cents. 

O.  D.  flannel,  Si  to  9^  oz 2  cents. 

O.  D.  melton,  16  oz 2  cents. 

O.  D.  Melton,  20  oz 2i  cents. 

O.  D.  Melton,  30  oz li  cents. 

O.  D.  melton,  32  oz li  cents. 

We  are  to  fully  cover  you  at  all  times  with  insurance  for  the  full 
amount  of  the  value  while  in  our  possession. 
Also  call  for  and  deliver  to  your  contractor  in  this  city. 
Yours,  very  truly, 

Manhattan  Sponging  Works, 
(Signed)  A.  L.  Jacobs,  Sec^y. 

It  therefore  is  unnecessary  to  discuss  Capt.  Mannigan's  authority 
to  contract  or  to  bind  the  Government  by  his  statement^. 

The  Board  finds  that  Capt.  Mannigan  did  not  make  the  promise  of 
advanced  prices  and  that  they  should  be  retroactive  as  asserted  by 
the  claimant  and  testified  to  by  its  officers. 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  1071 

2.  The  claim  for  insurance  can  not  be  allowed,  as  it  was  for  the 
protection  of  the  claimant.  When  the  claimant  received  Government 
materials  it  became  responsible  for  the  safe  delivery  of  these  mate- 
rials back  into  the  hands  of  the  Government  or  its  representatives, 
and  if  such  materials  had  been  destroyed  or  damaged  by  fire,  the 
claimant  would  have  been  required  to  pay  the  loss  or  damage  sus- 
tained to  the  Government.  That  the  claimant  was  fully  aware  of 
this  condition  is  evidenced  by  the  paragraph  of  its  letter  of  October 
31,  1918,  reading: 

"  We  are  to  fully  cover  you  at  all  times  with  insurance  for  the  full 
amount  of  the  value  while  in  our  possession." 

3.  With  respect  to  the  claim  for  facilities,  the  officers  who  claimant 
asserts  directed  them  to  provide  these  facilities,  have  testified  deny- 
ing any  such  instructions,  and  it  is  developed  by  the  testimony  that 
many  of  these  items  were  not  for  additional  facilities  but  were  for 
replacement  and  repairs. 

The  Board  finds  that  no  additional  facilities  were  ordered  or 
directed  by  any  representative  of  the  Secretary  of  War. 

DISPOSITION. 

The  relief  sought  will  be  denied. 

Col.  Delafield  and  Mr.  Low  concurring. 


April  8,  1920. 
Case  No.  2484. 

In  re  OLAIX  07  THX  PBXCB  n&B  A  WATSB  FK00nV«  COw 

1.  L08S  07  BJBGULA&  BUSINESS. — Lots  of  regular  busifteii  sulTereA  by  a 
mannfaoturer  who  devoted  Ms  plant  to  QoYenuneiit  work  under  leTeral 
eontraets  whioh  were  suspended  oan  not  be  reooYered  because  too  t peeu- 
latlYe,  and  Is  beyond  the  Jurisdiction  of  the  Secretary  of  War. 

8.  OFBBATDIG  LOSS. — ^An  operattng  loss  sustained  by  olaimant  for  a  period 
of  four  months  after  suspension  of  OoYemment  oontraott,  oant«d  bqr 
returning  to  oommereial  work,  can  not  be  allowed,  as  this  expense  was 
or  should  have  been  taken  care  of  by  the  prices  fixed  in  claimant's  nu- 
merous GoYcrnment  contracts. 

9;  CLAHC  AHD  decision. — Olaim  under  the  aet  of  Xarch  S,  1919,  for  |M,- 
408.00  loss  of  business  and  operating  costs  after  suspension  of  oontraeta. 
Held,  claimant  not  entitled  to  recoYor. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Direc- 
tor of  Purchase,  in  connection  with  certain  items  of  claim  made  by 
the  claimant  upon  the  suspension  of  11  proxy-signed  contracts. 

2.  At  the  date  of  the  signing  of  the  armistice  the  claimant  had 
in  the  course  of  performance  11  contracts  for  the  waterproofing  of 
duck  for  the  Chemical  Warfare  Service.  In  submitting  his  claim 
upon  the  suspension  of  these  contracts,  11  items  of  claim  were  pre- 
sented and  2  of  which  are  now  before  this  Board  on  appeal  by  the 
claimant  after  their  disallowance  by  the  Claims  Board,  Director  of 
Purchase. 

3.  The  items  disallowed  appear  in  the  files  as  items  Nos.  8  and  9, 
No.  8  representing  the  profit  on  the  business  that  the  claimant  com- 
pany might  be  expected  to  do  during  the  first  nine  months  of  1919 
based  on  normal  business  for  the  first  nine  months  in  1916,  the 
amount  of  which  claim  is  $46,235.40.  The  claim  known  as  No.  9  is 
stated  to  be  actual  operating  loss  as  shown  on  company^s  books  for 
the  months  of  December,  1918,  and  January,  February,  and  March, 
1919,  and  which  claim  amounts  to  $19,223.10. 

The  period  of  time  used  for  comparison  under  item  8 — that  is,  the 
first  nine  months  in  1916^is  stated  by  the  claimant  to  have  been 
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used  for  the  reason  that  their  plant  was  ahnost  completely  destroyed 
«arly  in  1917,  and  1916  therefore  becomes  the  comparative  period 
nearest  to  the  time  when  their  plant  was  changed  over  from  commer- 
-cial  to  war  work.  The  period  of  four  months  used  in  connection  with 
the  computa,tiou  of  the  losses  under  item  9  is  stated  to  have  been  used 
because  that  was  the  period  during  which  it  is  estimated  that  the 
-claimant  would  have  been  engaged  in  the  performance  of  the  sus- 
pended contracts  had  they  been  completed. 

DECISION. 

1.  The  claim  imder  item  8  for  loss  of  profits  upon  what  might 
have  been  expected  in  normal  business  in  commercial  work,  even 
assuming  such  losses  arose  upon  the  suspension  of  these  contracts, 
is  so  speculative  in  its  nature  as  to  make  its  reimbursement  by  the 
Secretary  of  War  entirely  without  his  jurisdiction.  As  a  matter  of 
fact,  from  the  statement  of  the  claimant's  officials  it  appears  that 
the  loss  in  this  connection  was  not  directly  connected  with  the  sus- 
pension of  the  contracts,  but  was  brought  about  by  a  condition  of 
the  commercial  market,  in  that  there  was  no  demand  for  the  goods 
manufactured  by  the  claimant  for  some  period  of  time  after  opera- 
tions on  the  war  contracts  had  been  discontinued. 

2.  The  claim  under  item  9  for  operating  loss  covering  a  period  of 
four  months  after  the  suspension  of  these  contracts  is  presumably 
another  way  of  making  claim  for  a  rehabilitation  charge,  the  situa- 
tion being  that  the  productive  labor  was  less  and  the  overhead 
greater  during  that  period  of  time.  The  claimant  here,  however,  had 
more  than  50  Government  contracts,  a  large  number  of  which  were 
completed,  and  had  they  all  gone  to  completion  the  contractor  would 
still  have  been  faced  with  the  necessity  of  ultimately  turning  back 
to  a  conunercial  work.  The  expenses  necessarily  incurred  in  this 
connection  would  then  have  to  be  paid  from  the  profits  from  com- 
pleted contracts.  In  fact,  business  prudence  would  have  dictated 
that  the  consideration  named  in  the  contracts  be  fixed  upon  a  basis 
making  allowance  for  just  this  situation.  Large  numbers  of  these 
contracts  having  been  completed,  therefore  these  charges  are  already 
taken  care  of  and  no  longer  remain  subject  to  reimbursement  to  the 
claimant. 

3.  The  decision  of  the  Claims  Board,  Director  of  Purchase,  in  dis- 
allowing the  two  items  referred  to  must  be  affirmed. 

Col.  Delafield  and  Mr.  Henry  concurring. 


NOVEMBKR  26,  1919. 

Case  No.  1699. 

In  re  CLAHC  OF  MILLEB  ft  HABT. 

1.  COKMUNICATION  OF  ACCEPTANCE. — Where  a  claimant  is  unable  to  show 

that  he  was  represented  at  a  meeting  held  on  November  9,  1918,  at 
which  it  is  alleged  an  offer  was  made  by  the  Government,  or  to  show 
that  snoh  offer  was  communicated  to  it  prior  to  November  IS,  1918, 
there  can  be  no  contract  adjustable  under  the  Dent  Act. 

2.  DECISION. — There  can  be  no  meeting  of  minds  without  a  communication 

of  the  offer.  In  this  case  such  communication  prior  to  November  12, 
1918,  was  not  shown,  and  hence  there  can  be  no  contract  adjustable 
under  the  act  of  ICarch  2,  1919. 


unaer  ine  aci  ox  marcn  s,  isiv. 
Mr.  Shirk  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  ol 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $33,398.54,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  statement  of  claim  alleges  that  on  or  about  November  9, 1918, 
the  claimant  entered  into  an  agreement  with  an  officer  or  agent  acting 
under  the  authority,  direction,  or  instruction  of  the  Secretary  of 
War  for  1,200,000  pounds  of  serial  No.  10  bacon  in  lacquered  cans  at 
a  price  thereafter  to  be  determined. 

3.  The  claimant  relies  on  a  meeting  held  on  November  9,  1918, 
between  Maj.  O.  T.  Skiles,  Quartermaster  Corps,  and  representatives 
of  various  meat  packers  as  being  the  occasion  on  which  the  agreement 
was  entered  into.  The  claimant  was  not  able  to  show  that  it  had  a 
representative  present  at  that  meeting. 

DECISION. 

We  do  not  see  how  a  contract  or  agreement  can  be  entered  into  at  a 
time  when  only  one  of  the  parties  is  present.  An  agreement  imports 
8  meeting  of  the  minds  of  the  parties,  and  such  meeting  can  not  take 
place  if  the  offeror  does  not  communicate  his  offer  to  the  other  party. 
The  same  difficulty  is  encountered  with  the  matter  of  the  acceptance 
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of  the  offer.  At  the  hearing  the  claimant  perceived  these  difficulties 
and  attempted  to  show  that  knowledge  of  the  subject  matter  of  the 
meeting  of  November  9  was  communicated  to  it  before  November  12. 
We  think  that  the  proof  on  that  point  is  insufficient.  An  effort  was 
also  made  by  the  claimant  to  shift  the  theory  of  its  case  at  the  hearing 
and  to  prove  a  conversation  in  the  spring  of  1918  with  Maj.  Skiles, 
in  which  the  latter  is  claimed  to  have  told  the  claimant  that  the  Gov- 
ernment would  take  all  the  bacon  it  could  produce.  However,  the 
proof  on  that  point  is  too  vague,  indefinite,  and  uncertain  to  predicate 
a  contract  upon.  There  is  some  proof  of  transactions  which  took 
place  on  or  after  November  12,  1918.  Such  transactions,  of  course, 
are  not  material  to  prove  an  agreement  under  the  act  of  March  2, 
1919,  on  which  this  proceeding  is  based.  The  petition  must  therefore 
be  denied. 

Col.  Delafield,  Col.  Boggs,  and  Mr.  Henry  concurring. 


April  9,  1920. 
Case  No.  524. 

In  re  CLAIX  07  PXHUTT  I»ON  «  £007X90  CO. 

1.  EXTRA  C01CPXK8ATI0N. — Where  under  a  formal  oontraot  elalmaAt  is  to 
have  superyision  of  certain  classes  of  work  in  the  oonstmctiOB  of  a 
smokeless-powder  plant  npon  a  peroontage  basis  with  a  mazimiun  foo, 
and  it  is  thereafter  required  hj  tho  eontracting  offleer  to  snp«Tfmt«a4 
work  of  an  entirely  different  elais,  there  is  an  implied  agreement  mmder 
the  act  of  Karch  2,  1919,  for  the  payment  to  claimant  of  additional  oom* 
pensation  for  the  superintendence  of  the  class  of  work  not  inolnded  in 
its  contract. 

H.  GLAHC  and  decision.— Claim  nnder  the  act  of  Karch  S,  1919,  for  |8,443.i7 
for  additional  fee  as  superintendent  of  construction  of  certain  work  at 
a  smokeless-powder  plant.    Held,  claimant  entitled  to  recoYer  in  part. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  with  this  Board  under  Purchase,  Stor- 
age and  Traffic  Supply  Circular  No.  17,  by  reason  of  an  alleged 
agreement  between  claimant  and  an  agent  of  the  Secretary  of  War. 

A  hearing  was  held  March  25,  1920. 

STATEMENT  OF  FACTS. 

1.  Claimant  is  a  contracting  company  doing  business  in  Pitts- 
burgh, Pa. 

2.  In  1917  the  Secretary  of  War  placed  Mr.  D.  C.  Jaekling  in 
general  charge  of  the  construction  at  Nitro,  W.  Va.,  of  a  plant  for 
the  manufacture  of  smokeless  powder  for  the  War  Department. 
Pursuant  to  this  authority  Mr.  Jaekling  employed  the  Thompson- 
Starrett  Co.,  of  New  York  City,  to  build  the  plant  by  a  contract 
dated  January  18,  1918,  under  the  terms  of  which  the  Thompson- 
Starrett  Co.  was  authorized  to  make  subcontracts  for  the  supervision 
of  the  work  on  the  spot. 

3.  For  this  purpose  Thompson-Starrett  Co.,  as  agent  for  the  Gov- 
ernment, by  written  contract  dated  March  20,  1918,  with  the  claim- 
ant, appointed  claimant  its  engineer  to  supervise  certain  metal  work 
at  the  Nitro  plant,  claimant's  authority  and  the  scope  of  its  duties 
being  expressed  in  the  contract  in  the  following  language : 

"The  complete  supervision  of  the  manufacturing,  erection,  and 
installation  of  sheet-metal  work,  skylights,  fire  doors,  tinsmithing. 
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and  miscellaneous  small  ironwork,  etc.,  as  shall  be  assigned  to  be  done 
in  the  shop  to  be  provided  at  said  plant  and  required  ifi  the  construc- 
tion of  the  plant." 

4.  Claimant  entered  upon  its  duties  under  this  contract  and  be- 
tween March  20,  1918,  and  November  12,  1918  (when  operations  at 
the  plant  stopped),  performed  certain  services  thereunder.  By  the 
terms  of  its  contract  with  the  Thompson- Starrett  Co.,  claimant  was 
to  be  paid  a  fee  of  10  per  cent  upon  the  total  pay  roll  applicable  to 
the  work  which  claimant  was  to  supervise,  but  in  no  event  more  than 
$10,000.  Payment  of  claimant's  fee  was  to  be  made  in  installments, 
$2,500  when  in  the  opinion  of  Mr.  Jackling,  or  his  representative  at 
the  plant,  25  per  cent  of  the  work  had  been  completed ;  $2,500  addi- 
tional on  the  completion  of  50  per  cent  of  the  work ;  $2,500  more  on 
the  completion  of  75  per  cent  of  the  work,  and  the  balance  when 
the  work  was  all  completed.  The  first  three  payments  have  been 
made  and  accepted  by  claimant,  but  claimant  has  declined  to  accept 
the  final  installment  as  payment  in  full,  because  it  contends  that 
it  has  done  certain  work  not  contemplated  by  the  contract  for  which 
it  is  entitled  to  an  additional  fee  beyond  that  stipulated  in  the 
contract. 

5.  Claimant  contends  that  during  the  progress  of  the  work  it  was 
instructed  and  required  by  the  Thompson-Starrett  Co.  to  supervise 
the  performance  of  the  work  listed  in  its  statement  of  claim  on  which 
pay  roll  was  in  the  amounts  stated,  and  that  this  work  was  in  addi- 
tion to  the  work  contemplated  by  the  contract  itself  and  was  not 
covered  by  its  stated  fee.  Claimant  asks  that  it  be  paid  a  reasonable 
fee  for  the  supervision  of  this  alleged  extra  work  and  that  the  rate 
of  10  per  cent  on  the  pay  roll  used  in  computing  the  fee  in  the  con- 
tract be  applied  to  the  extra  work  as  the  best  evidence  of  what  is 
reasonable.  Claimant  assumes  that  the  maximum  $10,000  fee  to  be 
paid  under  the  contract  was  reached  by  applying  a  rate  of  10  per 
cent  to  an  expected  amount  of  pay  roll  of  $100,000.  Claimant  con- 
tends that  it  turned  out  that  the  pay  roll  on  the  work  actually  super- 
vised by  claimant  amounted  in  all  to  $118,377.43.  If  the  same 
basis  of  computation  be  applied  to  this  figure,  the  $10,000  fee  would 
amount  to  about  8.4  per  cent  upon  the  actual  pay  roll.  Claimant 
is  willing,  therefore,  to  regard  this  percentage  of  8.4  as  conclusive 
evidence  of  a  reasonable  percentage  by  which  to  compute  a  fee  for 
the  extra  work  and  to  accept  compensation  on  this  basis. 

6.  It  is  not  disputed  that  the  work  which  claimant  contends  was 
extra  was  ordered  by  the  Thompson-Starret  Co.  and  was  done  by 
claimant  and  accepted  by  the  Government.  The  only  question  is 
whether  or  not  it  was  covered  by  claimant's  duties  and  fee  under 
the  contract  itself. 
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DECISION. 

1.  The  evidence  in  this  case  shows  that  the  contract  of  Mardi  20, 
1918,  between  claimant  and  the  Thompson-Starrett  Co.  was  the  re- 
sult of  considerable  negotiation,  and  that  the  definition  of  claimant's 
duties  therein,  as  above  set  forth,  was  framed  and  expressed  in  the 
form  it  bears  as  a  reiult  of  the  circumstances  surrounding  the  pro> 
posed  work  at  Nitro  and  the  understanding  of  all  the  parties  in  re- 
gard thereto  at  the  time  the  contract  was  made.  All  parties  knew 
that  the  extent  of  the  work  and  the  time  which  would  4>e  needed  to 
complete  it  could  not  be  accurately  determined.  Neither  could  the 
details  of  the  items  of  work  nor  possible  changes  therein  be  fixed  in 
advance,  and  for  this  rea'son  no  plans  of  the  work  or  specifications 
were  furnished  to  or  required  by  claimant.  Under  these  circum- 
stances the  only  possible  contract  was  one  by  which  the  claimant 
undertook  certain  work  of  a  general  definition,  the  limits  and  de- 
tails of  which  were  admittedly  uncertain.  In  view  of  this,  the  Gov- 
ernment's representatives,  although  willing  to*  pay  a  percentage  fee 
on  the  pay  roll,  insisted  that  such  fee  should  be  limited  by  a  maxi- 
mum amount;  but,  on  the  other  hand,  at  claimant's  request  they 
agreed  to  guarantee  that  amount,  and  although  the  contract  does  not 
so  expressly  state,  the  evidence  is  clear  that  they  expected  to  pay  the 
claimant  the  maximum  fee  in  any  event,  provided  claimant  would 
not  ask  a  larger  fee  in  any  event. 

2.  At  the  same  time,  the  evidence  shows  that  the  parties  did  have 
in  mind  the  supervision  of  a  particular  type  of  work,  namely,  metal 
work  of  various  sorts,  and  that  the  term  "sheet  metal"  and  other 
terms  used  in  the  contract  to  describe  the  work  have  no  final  and 
precise  definition  in  the  contracting  business  under  all  circumstances. 
It  was  proper,  therefore,  to  permit  claimant  to  present  testimony 
to  show  which  items  of  work,  if  any,  in  the  foregoing  list  were  origi- 
nally intended  to  be  excluded  from  the  contract  terms  either  by  way 
of  definition  or  by  agreement  of  the  parties. 

3.  From  the  testimony  so  produced,  it  appears  that  the  contract 
terms  are  broad  enough  to  include  all  of  the  items  of  the  claim,  except 
the  following,  which  are  properly  to  be  considered  as  extra  work, 
namely : 

The  corrugated  black  ironwork. 
The  asbestos- protected  metal  work. 
The  glazing  fenestra  sash. 

The  glazing  is  admittedly  not  metal  work  under  any  definition.  It 
also  appears  clearly  that  the  corrugated  black  ironwork  and  asbestos- 
protected  metal  work  were  not  intended  to  be  covered  by  the  con- 
tract. As  to  the  corrugated  iron,  the  Government  officials  in  nego- 
tiating the  contract  refused  to  allow  it  to  be  included,  on  the  ground 
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that  the  Thompson-Starret  Co.  was  in  a  position  to  supervise  this 
work  itself.  The  asbestos-protected  metal  work  was  handled  through 
another  subcontractor  at  the  beginning  of  operations  and  only  trans- 
ferred to  claimant's  supervision  later  as  the  result  of  subsequent  un- 
expected developments. 

4.  The  supervision  of  these  three  items  of  work  above  set  forth  was 
not  embraced  within  the  terms  of  claimant's  contract,  but  was  done 
outside  of  its  contract  before  November  12, 1918,  at  the  request  of  an 
authorized  agent  of  the  Secretary  of  War,  and  claimant  is  entitled  to 
a  reasonable  compensation  therefor  upon  an  implied  agreement  under 
the  act  of  March  2,  1919.  This  compensation  should  be  computed 
in  the  same  way  as  that  allowed  under  the  contract  which  should  be 
accepted  as  evidence  of  what  is  reasonable  compensation  imder  the 
circumstances,  namely,  claimant  should  be  allowed  a  fee  of  not  over 
10  per  cent  upon  the  pay  roll  applicable  to  this  extra  work.  But 
claimant's  estimate  of  the  pay  roll  covering  the  work  actually  done 
under  the  contract  is  not  to  be  accepted  as  the  correct  basis  on  which 
to  calculate  the  percentage  of  fee  to  be  allowed  on  the  extra  work. 
This  percentage  should  be  ascertained  as  follows : 

The  entire  pay  roll  applicable  to  all  the  work  supervised  by  claim- 
ant should  be  taken  less  the  pay  roll  applicable  to  the  three  items  of 
extra  work  above  stated,  viz,  corrugated  black  ironwork,  asbestos- 
covered  metal  work,  and  glazing  fenestra  sash.  This  will  give  the 
pay  roll  covering  the  work  actually  supervised  under  the  contract. 
The  percentage  which  $10,000  bears  to  this  figure  so  ascertained  will 
be  the  percentage  contemplated  by  the  contract  terms,  and  therefore 
the  proper  percentage  to  be  applied  to  the  said  three  items  of  extra 
work  to  determine  a  reasonable  fee  to  be  allowed  thereon. 

DISPOSITION. 

1.  The  claim  should  be  denied  as  to  all  of  the  items  thereof  except 
the  following  three  items :  Corrugated  black  ironwork,  asbestos-pro- 
tected metal  work,  and  glazing  fenestra  sash. 

2.  This  Board  will  make  its  Certificate  C  and  document  setting 
forth  the  nature,  terms,  and  conditions  of  the  agreement  covering  the 
said  three  items — corrugated  black  ironwork,  asbestos-protected 
metal  work,  and  glazing  fenestra  sash — and  will  transmit  the  same  to 
the  Ordnance  Claims  Board  for  ascertainment  of  the  amount  of  pay 
roll  applicable  to  said  three  items  of  work  and  the  percentage  allow- 
able thereon  as  above  set  forth,  and  appropriate  disposition  in  accord- 
ance with  this  opinion. 

Col.  Delafield  and  Mr.  Hope  concurring. 


April  9,  1920. 
Case  No.  698. 

/H  re  CLAIM  OF  tHE  8AWTSB  TAmmrO  00. 

1.  CONTROLLED  INDTTSTRY. — Where  the  TTnited  States  OoYemment  requested 
and  induced  claimant  to  manufacture  cowhide  into  oliTC-drah  leather^ 
with  the  assurance  that  the  Oofemment  would  take  claimant's  entire 
product,  there  arose  under  the  act  of  Xarch  9,  1919,  an  implied  oblic^- 
tion  on  the  part  of  the  United  States  OoYemment  to  reimburse  the 
claimant  for  its  loss  sustained  by  dCYoting  the  energies  of  its  plant  to 
the  manufacture  of  such  leather. 

8.  CLADC  AKD  DECISIOH.— This  claim  for  $19,616.67  arises  under  the  act  of 
Xarch  8,  1919,  and  is  presented  upon  the  theory  that  the  TTnited  States 
OoYcmment  is  obligated  to  reimburse  claimant  for  loss  sustained  in. 
manufacturing  cowhide  into  glove  leather  as  requested  by  the  Oovem- 
ment.    Held,  claimant  is  entitled  to  the  relief  sought. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim,  Class  B,  for  $19,616.67,  the  net  loss  of  claimant 
on  the  sale  of  225,998^  square  feet  of  olive-drab  glove  leather,  manu- 
factured for  the  use  of  the  Quartermaster's  Department  at  the  re- 
quest of  the  Hide  and  I-«eather  Control  Branch  and  remaining  on 
hand  at  the  time  of  the  armistice.  A  hearing  has  been  had  on  this 
claim. 

This  decision,  originally  dated  November  24,  1919,  is  now  revised 
to  correct  a  clerical  inadvertence. 

This  Board  finds  and  decides  as  follows : 

FINDINGS   OF   FACT. 

1.  About  March  or  April,  1918,  claimant,  who  had  not  been  in  the 
tanning  business  for  several  years,  was  requested  by  Mr.  Edward  C. 
Shotwell,  who  was  in  charge  of  sheepskins,  horsehide,  and  glove 
leather,  attached  to  the  Hide  and  Leather  Control  Board  in  the 
Quartermaster's  Department  and  remained  so  connected  with  the 
department  until  December  18,  1918,  to  manufacture  cowhides  into 
glove  leather  and  to  devote  its  entire  output  to  this  class  of  leather. 
Mr.  Shotwell's  reason  for  making  this  request  was  that  there  were 
no  other  tanners  who  could  make  a  satisfactory  glove  leather  out  of 
cowhide,  and  there  did  not  seem  to  be  sufficient  horsehide  in  the 
country  for  the  amount  of  glove  leather  required  by  the  Army. 
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2.  Claimant  complied  with  the  request  of  Mr.  Shotwell  and  de- 
voted practically  its  entire  capacity  from  the  spring  of  1918  until 
the  armistice  to  glove  leather  and  suspended  all  other  business. 

3.  On  May  31, 1918,  Mr.  Shotwell  wrote  claimant  that  the  Govern- 
ment intended  to  use  the  output  of  its  factory  of  cowhide  glove  leather 
adding: 

"  If  you  have  the  opportunity  of  buying  hides  and  can  furnish  a 
larger  quantity  of  stock,  would  suggest  that^ou  make  further  pur- 
chases and  turn  out  a  larger  quantity,  and  we  will  be  able  to  use  all 
you  can  possibly  make." 

4.  On  June  26,  1918,  the  Hide  and  Leather  Control  Board  of  the 
Quartermaster's  Department  telegraphed  claimant: 

"  You||entire  output  cowhide  glove  leather  will  be  taken  for  Gov- 
ernment requirements,  and  you  are  urged  to  continue  to  turn  out 
largest  quantity  possible." 

5.  On  June  28, 1918,  Mr.  Shotwell  wrote  the  Eussell  Moccasin  Co., 
of  Berlin,  Wis. : 

"  The  entire  output  of  the  Sawyer  Tanning  Company,  Napa,  Cali- 
fornia, is  now  being  used  for  Army  mittens.  It  is  impossible  to  re- 
lease any  leather  from  Sawyer  Company  at  the  present  time,  as  wc 
require  their  output  to  keep  the  factories  running  on  the  Pacific 
coast." 

6.  On  August  3,  1918,  the  Hide  and  Leather  Control  Branch  tele- 
graphed claimant: 

"  Government  shortage  of  horsehides  makes  it  necessary  to  secure 
as  large  a  quantity  as  possible  of  cowhide  glove  leather  from  you." 

7.  On  August  27,  1918,  the  same  branch  telegraphed  claimant: 

"  You  are  at  liberty  to  take  a  limited  amount  of  your  regular  shoe 
leather  and  other  business  until  further  instructions,  without  it  being 
possible  to  give  you  definite  information  at  this  time.  Suggest  that 
for  four  months  you  devote  two-thirds  of  your  output  to  Government 
requirement." 

8.  On  November  1, 1918,  the  same  branch  telegraphed  claimant  that 
on  November  15  proposals  for  Army  mittens  1319  will  be  opened; 
that  claimant  would  be  telegraphed  who  the  successful  bidders  were; 
that  leather  in  sufficient  quantity  for  their  requirements  should  be 
made  readv  for  deliverv  December  1 ;  and  that  it  was  estimated  that 
40  per  cent  of  claimant's  output  would  be  sufficient  for  (lovemment 
requirements. 

9.  On  November  12,  1918,  Mr.  Shotwell  telegraphed  claimant  that 
a  release  was  granted  on  its  entire  output  and  that  the  Government 
did  not  expect  to  require  further  supply. 

10.  At  the  time  of  the  armistice  claimant  had  on  hand  571,333 
square  feet  of  this  cowhide  glove  leather.  Of  this  amount  it  dis- 
posed of  345,334^  square  feet  at  a  slight  loss,  on  which,  however, 
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claimant  makes  no  claim.  This  left  225,998^  square  feet,  which  claim- 
ant, after  inspection  and  release  by  the  Government  and  after  con- 
siderable effort  to  sell  in  other  places  and  on  a  market  steadily  de- 
clining, was  able  to  sell  in  Boston  in  February,  1919,  for  the  purpose 
of  being  converted  into  cheap  shoe  leather. 

11.  The  net  loss  to  claimant  on  such  sales  was  8.68  cents  per  square 
foot,  making  a  total  net  loss  of  $19,616.67,  as  alleged  by  claimant, 
which  represents  the  actual  difference  between  the  net  cost  of  making 
the  leather  and  the  price  received  therefor.  There  was  little  or  no 
commercial  demand  for  leather  of  this  olive-drab  color. 

DECISION. 

1.  The  Government  having  requested  claimant  to  take  up  the 
manufacture  of  this  kind  of  leather,  which  claimant  had  not  manu- 
factured for  some  years  previously,  upon  the  assurance  that  the 
Government  would  take  the  entire  output  of  claimant's  factory,  and 
claimant  having  in  good  faith  given  up  its  usual  business  and  com- 
plied with  said  request  and  manufactured  this  kind  of  leather,  the 
Government  thereby  made  an  implied  agreement  with  claimant  to 
pay  claimant  for  such  leather  as  was  left  on  hand  at  the  armistice, 
awaiting  disposition  by  the  Government,  but  not  disposed  of  by  it. 

2.  The  Government  should  reimburse  claimant  for  the  loss  neces- 
sarily and  reasonably  sustained  by  it  on  selling,  at  the  best  prices  it 
could  obtain,  the  leather  which  the  Government  failed  to  take. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  hereby  trans- 
mits this  decision  to  the  Claims  Board,  Office  of  Director  of  Pur- 
chase, the  appropriate  bureau  claims  board,  for  action  and  for  recom- 
mendation of  a  fair  and  equitable  basis  upon  which  the  agreement 
should  be  adjusted,  paid,  or  discharged,  and  tor  further  procedure 
as  provided  in  Supply  Circular  No.  17,  revised. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Bryant  concurring. 


April  9,  1920. 
Case  No.  1866. 

In  re  CLAXK  OV  PEHN  GABKBHT  CO. 

1.  JTTEISDICTIOH. — The  Board  of  Contraot  Adjustment  has  no  Jurisdiction  of  a 
olaim  under  the  act  of  Xarch  2,  1919,  that  was  not  presented  until 
Jnly  17,  1919. 

9.  CLAHC  and  DECISIOH.— Claim  under  the  act  of  Xarch  9,  1919,  for  $7,350.54 
alleged  damages  because  of  delay  of  Oofemment  in  delivering  mate- 
rial.   Held,  Board  without  Jurisdiction. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  as  a  Class  B  claim,  but  no  formal  state- 
ment has  been  filed  in  accordance  with  Purchase,  Storage  and  Traific 
Division  Supply  Circular  No.  17, 1919. 

2.  The  claim  is  apparently  for  damages  in  the  sum  of  $7,350.54, 
growing  out  of  an  alleged  breach  of  contract  by  the  Government  in 
failing  to  supply  promptly  the  materials  for  an  informal .  contract 
for  the  manufacture  of  12,000  woolen  service  coats  at  $1.69  each. 
The  contract  has  been  fully  performed  by  the  claimant  and  the  Gov- 
ernment has  paid  the  contract  price. 

3.  The  proof  developed  that  the  first  effort  made  by  claimant  to 
present  its  claim  was  on  July  17,  1919,  when  it  wrote  a  letter  to  the 
depot  quartermaster  at  Philadelphia.  On  July  18, 1919,  the  claimant 
forwarded  its  claim  to  the  Bureau  of  Review  at  Washington  in  the 
form  of  a  letter  and  sworn  statement.  The  claim  was  filed  with  this 
board  on  August  24, 1919. 

DECISION. 

1.  The  claimant  has  failed  to  comply  with  the  provisions  of  the 
act  of  March  2, 1919,  relative  to  time  of  presentation  of  claims.  This 
Board  has,  therefore,  no  jurisdiction  in  the  matter. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Bowen  concurring. 
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AiBiL  0, 1920. 
Case  No.  1882. 

Jn  re  CLAUC  OV  TH]EB  J.  G.  WHITS  XVGIVSBXZVft  COEPOmAXZOV. 

1.  COHTRACT  SETTLEMEHT. — The  claimant,  in  tettlement  of  a  written  eom- 

tract  to  do  construction  work  on  the  cost-plus  plan,  is  not  entitled  te 
reimbursement  for  expenditures  made  where  it  is  shown  by  the  otI- 
dence  that  such  expenditures  were  not  made  in  complianoe  with  the 
terms  of  such  contract. 

2.  CLADC  AKD  DECISIOH.-— This  claim  for  $10,461.68  arises  under  Qenenl 

Order  103  and  comes  to  this  Board  on  an  appeal  from  the  Air  Senrlee 
Claims  Board.  The  claim  is  presented  upon  the  theory  that  claimant 
is  entitled  to  items  aggregating  the  amount  of  the  claim  on  settlement 
of  a  written  contract.  Held,  that  the'  claimant  is  not  entitled  to  the 
relief  sought. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

This  case  arises  under  General  Order  103,  War  Department,  1918, 
and  comes  to  this  Board  as  an  appeal  from  the  Air  Service  Claims 
Board  disallowing  items  aggregating  the  sum  of  $10,461.68  alleged 
to  have  been  expenditures  made  by  the  petitioner  in  performing 
work  under  a  cost-plus  contract  in  the  construction  of  two  2-squad- 
ron  aviation  training  camps  at  what  are  known  as  Dorr  Field  and 
Carlstrom  Field,  in  the  vicinity  of  Arcadia,  Fla.,  for  which  dis- 
bursements, it  is  alleged,  reimbursement  should  be  made  by  the 
Government  under  the  terms  of  the  contract  for  the  work.  The 
facts  and  circumstances  of  the  case  are  as  follows : 

1.  Under  date  of  December  3,  1917,  the  J.  G.  White  Engineering 
Corporation  entered  into  a  validly  executed  contract  with  the  United 
States  (by  Lieut.  Col.  C.  G.  Edgar,  contracting  officer)  by  which 
the  petitioner  undertook  to  do  all  things  necessary  for — 

"  the  construction  of  cantonment  buildings,  roadways,  draina^, 
water  systems,  etc.,  in  connection  with  two  2-squadron  aviation  train- 
ing camps  in  the  vicinity  of  Arcadia,  Florida." 

One  of  these  fields  was  called  Dorr  Field  and  the  other  was  called 
Carlstrom  Field.  This  construction  work  was  to  be  done  upon 
what  is  commonly  called  a  cost-plus  basis,  with  the  following  stipu- 
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lations  with  respect  to  the  reunbursement  to  the  petitioner  for  ex- 
penditures made  upon  the  work : 

"Article  II.  Cost  of  the  work. — The  contractor  shall  be  reijin- 
bursed  in  the  manner  hereinafter  described  for  such  of  its  actual 
net  expenditures  in  the  performance  of  said  work  as  may  be  approved 
or  ratified  by  the  contracting  officer  and  as  are  included  in  the  fol- 
lowing items: 

"(a)  All  labor,  material,  machinery,  hand  tools  not  owned  by  the 
workmen,  supplies  and  equipment  necessary  for  either  temporary 
or  permanent  use  for  the  benefit  of  said  work;  but  this  shall  not 
be  construed  to  cover  machinery  or  eauipment  mentioned  in  section 
(c)  of  this  article.  The  contractor  shall  make  no  departure  from 
ihe  standard  rate  of  wages  being  paid  in  the  locality  where  said  work 
is  being  donfi  without  the  prior  consent  and  approval  of  the  con- 
tracting officer. 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement. 

"(c)  Bental  actually  paid  by  the  contractor,  at  rates  not  to  exceed 
those  mentioned  in  the  schedule  of  rental  rates  hereto  attached,  for 
construction  plant  in  sound  and  workable  condition,  such  as  pumps, 
derricks,  concrete  mixers,  boilers,  clam-shell  or  other  buckets,  electric 
motors,  electric  drills,  electric  hammers,  electric  hoists,  steam  shovels, 
locomotive  cranes,  power  saws,  engineers'  levels  and  transits,  and 
such  other  equipment  as  may  be  necessary  for  the  proper  and  eco- 
nomical prosecution  of  the  work. 

"  Bental  to  the  contractor  for  such  construction  plant  or  parts 
thereof  as  it  may  own  and  furnish,  at  the  rates  mentioned  in  the 
schedule  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
forth.  When  such  construction  plant  or  any  part  thereof  shall 
arrive  at  the  site  of  the  work,  the  contractor  shall  file  with  the  con- 
tracting officer  a  schedule  setting  forth  the  fair  valuation  at  that  time 
of  each  part  of  such  construction  plant.  Such  valuation  shall  be 
deemed  final,  unless  the  contracting  officer  shall,  within  five  days 
after  the  machinery  has  been  set  up  and  is  working,  modify  or  change 
such  valuation,  in  which  event  the  valuation  so  made  by  the  contract- 
ing officer  shall  be  deemed  final.  When  and  if  the  total  rental  paid 
to  the  contractor  for  any  such  part  shall  equal  the  valuation  thereof, 
no  further  rental  therefor  shall  be  paid  to  the  contractor  and  title 
thereto  shall  vest  in  the  United  States.  At  the  completion  of  tho 
work,  the  contracting  officer  may  at  his  option  purchase  for  the 
United  States  any  part  of  such  construction  plant  then  owned  by  the 
contractor  by  paymg  to  the  contractor  the  difference  between  the 
valuation  of  such  part  or  parts  and  the  total  rentals  theretofore  paid 
therefor. 

"  Eates  of  rental  as  substitutes  for  such  scheduled  rental  rates 
may  be  agreed  upon  in  writing  between  the  contractor  and  the  con- 
tracting officer,  such  rates  to  be  in  conformity  with  rates  of  rentals 
charged  in  the  particular  territory  in  which  the  work  covered  by 
this  contract  is  to  be  performed.  If  the  contracting  officer  shall 
furnish  or  supply  any  such  equipment,  the  contractor  shall  not  b(j 
allowed  any  rental  therefor  and  shall  receive  no  fee  for  the  use  of 
such  equipment. 
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'*(rf)  Loading:  and  unloading  such  construction  plant,  the  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work  subject  to  the  provisions  herein- 
after set  forth,  the  installation  and  dismantling  thereof,  and  ordinary 
I'epairs  and  replacements  during  its  use  in  the  said  work. 

"(€)  Transportation  and  expenses  to  and  from  the  work  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor  and  expediting  the  production  and 
transportation  of  material  and  equipment. 

"(/)  Salaries  of  resident  engineers,  superintendents,  timekeepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor  in 
connection  with  said  work.  In  case  the  full  time  of  any  field  em- 
ployee of  the  contractor  is  not  applied  to  said  work  but  is  divided 
between  said  work  and  other  work,  nis  salary  shall  be  included  in  this 
item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

"(^)  Buildings  and  equipment  required  for  necessary  field  offices, 
conunissary,  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary,  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  postage,  etc. 

"(A)  Such  bonds,  fire  liability  and  other  insurance  as  the  con- 
tracting officer  may  approve  or  require;  and  such  losses  and  ex- 
penses, not  compensated  by  insurance  or  otherwise,  as  are  found  and 
certified  by  the  contracting  officer  to  have  been  actually  sustained 
(including  settlements  macfe  with  the  written  consent  and  approval 
of  the  contracting  officer)  by  the  contractor  in  connection  with  said 
work,  and  to  have  clearly  resulted  from  causes  other  than  the  fault 
or  neglect  of  the  contractor.  Such  losses  and  expenses  shall  not 
be  included  in  the  cost  of  the  work  for  the  purpose  of  determining 
the  contractor's  fee.  The  cost  of  reconstructing  and  replacing  any 
of  the  work  destroyed  or  damaged  shall  be  induded  in  the  cost  of 
the  work  for  the  purpose  of  reimbursement  to  the  contractor,  but  not 
for  the  purpose  of  determining  the  contractor's  fee  except  as  herein- 
after provided. 

"(i)  Permit  fees,  deposits,  royalties,  and  other  similar  items  of 
expenses  incidental  to  the  execution  of  this  contract,  and  necessarily 
incurred.  Expenditures  under  this  item  must  be  approved  in  ad- 
vance by  the  contracting  officer. 

"(;)  Such  proportion  of  the  transportation,  traveling,  and  hotel 
expenses  of  officers,  engineers,  and  other  employees  of  the  contractor 
as  is  actually  incurred  in  connection  with  this  work. 

"(A^)  Such  other  items  as  should  in  the  opinion  of  the  contracting 
officer  be  included  in  the  cost  of  the  work.  When  such  an  item  is 
allowed  by  the  contracting  officer  it  shall  be  specifically  certified  as 
being  allowed  under  this  paragraph. 

"  The  United  States  reserves  the  right  to  pay  directly  to  common 
carriers  any  or  all  freight  charges  on  material  of  all  kinds  and 
machinery  furnished  under  this  contract  and  certified  by  the  con- 
tracting officer  as  being  for  installation  or  for  consumption  in  the 
course  of  the  work  hereunder ;  the  contractor  shall  beJ  reimbursed  for 
such  freight  charges  of  this  character  as  it  shall  pay  and  as  shall  be 
specifically  certified  by  the  contracting  officer;  but  the  contractor 
shall  have  no  fee  based  on  such  expenditures.  Freight  charges  paid 
by   the   contractor    for  transportation   of   construction   equipment, 
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constraction  plants  tools,  and  supplies  of  every  character  shall  be 
treated  as  part  of  the  cost  of  the  work  upon  which  the  contractor's 
fee  shall  be  based :  provided  that  charges  for  transportation  of  such 
construction  equipment,  construction  plant,  and  tools  over  distances 
in  excess  of  five  hunded  miles  shall  require  the  special  approval  of 
the  contracting  officer. 

"  No- salaries  of  the  contractor's  executive  officers,  no  part  of  the 
expense  incurred  in  conducting  the  contractor's  main  office,  or  regu- 
larly established  branch  office,  and  no  overhead  expenses  of  any  kind, 
except  as  specifically  listed  above,  shall  be  included  in  the  cost  ot 
the  work;  nor  shall  any  interest  on  capital  employed  or  on  borrowed 
money  be  included  in  the  cost  of  the  work. 

'*The  contractor  shall  take  advantage  to  the  exjent  of  his  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor. 

"All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities  or  from  rebates,  refunds,  etc.,  shall  be  accounted 
for  by  the  contractor  and  applied  in  reduction  of  the  cost  of  the 
work. 

''Article  IV.  Payments. — On  or  about  the  seventh  day  of  each 
month  the  contracting  officer  and  the  contractor  shall  prepare  a 
statement  showing  as  completely  as  possible  (1)  the  cost  of  the  work 
up  to  and  including  the  last  day  of  the  previous  month,  (2)  the 
cost  of  the  materials  furnished  by  the  contracting  officer  up  to  and 
including  such  last  day,  and  (3)  an  amount  equal  to  three  and  one- 
half  per  cent  (3^%),  except  as  herein  otherwise  provided,  of  the 
sum  of  (1)  and  (2)  on  account  of  the  contractor's  fee;  and  the  con- 
tractor at  such  time  shall  deliver  to  the  contracting  officer  original 
signed  pay  rolls  for  labor,  original  invoices  for  materials  purchased, 
and  all  other  original  papers  not  theretofore  delivered  supporting 
expenditures  claimed  by  the  contractor  to  be  included  in  the  cost 
of  the  work.  If  there  be  any  item  or  items  entering  into  such  state- 
ment upon  which  the  contractor  and  the  contracting  officer  can  not 
agree,  the  decision  of  the  contracting  officer  as  to  such  disputed 
item  or  items  shall  govern.  The  contracting  officer  shall  then  trans- 
mit to  a  Signal  Corps  disbursing  officer  a  copy  of  said  statement, 
together  with  original  pay  rolls,  invoices,  and  other  necessary  papers 
relating  thereto,  and  saici  disbursing  officer  shall,  as  soon  as  may  be 
practicable,  pay  to  the  contractor  the  cost  of  the  work  mentioned  in 
(1)  and  the  fee  mentioned  in  (3)  of  such  statement,  less  all  pre- 
vious payments.  When  the  statement  above  mentioned  includes  any 
work  of  reconstructing  and  replacing  work  destroyed  or  damagea, 
the  payment  on  account  of  the  fee  in  (3)  for  such  reconstruction 
and  replacement  work  shall  be  computed  at  such  rate,  not  exceeding 
three  and  one-half  per  cent  (3^%),  as  the  contracting  officer  may 
determine.  The  statement  so  made  and  all  payments  made  thereon 
shall  be  final  and  binding  upon  both  parties  hereto,  except  as  pro- 
vided in  Article  XIV  hereof.  The  contracting  officer  may  also  make 
payments  at  more  frequent  intervals  for  the  purpose  of  enabling 
the  contractor  to  take  advantage  of  discounts  at  intervals  between 
the  dates  above  mentioned  or  for  other  lawful  purposes.  Upon  final 
completion  of  said  work  and  the  execution  by  the  contractor  of  a 
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release  forever  discharging  the  United  States  of  and  from  all  manner 
of  debts,  claims,  and  demands  whatsoever  arising  under  or  by  virtue 
of  this  contract,  the  contracting  officer  shall  pay  to  the  contractor  the 
unpaid  balance  of  the  cost  of  the  work  and  of  the  fee  as  determined 
under  Articles  II  and  III  hereof. 

"Article  XIV.  Settlevient  of  disputes. — ^This  contract  shall  be 
'interpreted  as  a  whole,  and  the  intent  of  the  whole  instrument, 
rather  than  the  interpretation  of  any  special  clause,  shall  govern. 
If  any  doubts  or  disputes  shall  arise  as  to  the  meaning  or  interpreta- 
tion of  anything  in  this  contract,  or  if  the  contractor  shall  consider 
himself  prejudiced  by  anv  decision  of  the  contracting  officer  made 
under  the  provisions  of  Article  IV  hereof,  the  matter  shall  be  in- 
ferred to  the  Chief  Signal  Officer  for  determination.  If,  however, 
the  contractor  shall  feel  aggrieved  by  the  decision  of  the  Chief  Signal 
Officer,  he  shall  have  the  right  to  submit  the  same  to  the  Secretary 
of  War,  whose  decision  shall  be  final  and  binding  upon  both  parties 
hereto." 

2.  From  an  examination  of  the  above-quoted  terms  of  the  contract, 
it  will  be  observed  that  the  Government  was  standing  the  entire 
e.xpense  of  the  work,  but  that  the  petitioner  was  required  to  make 
payments  for  labor  and  material,  etc.,  and  where  such  expenditures 
were  properly  made,  and  evidence  thereof  in  the  way  required  was 
submitted,  it  was  the  duty  of  the  Government  to  make  reimburse- 
ment to  the  petitioner.  The  work  at  these  two  fields  was  begun  in 
due  time  and  carried  on  simultaneously  by  the  petitioner,  and  dis- 
bursements made  by  the  petitioner  for  all  labor  and  materials  and 
other  costs  were  properly  reimbursed  to  the  petitioner  by  the  Gov- 
ernment, except  the  items  making  up  this  claim  which  were  dis- 
allowed by  the  Government  auditors  on  the  job,  the  action  of  the 
auditors  being  approved  by  the  Claims  Board  of  the  Air  Ser\"ice- 
The  facts  in  connection  with  each  one  of  the  items  or  group  of  items 
will  be  discussed  in  connection  therewith  in  the  decision. 

DECISION. 

1.  Group  No.  1.  Discount  deductions^  $l^!fi8$9. — ^A  clause  in 
Article  II  of  the  contract  under  which  this  work  was  being  done 
provided  as  follows : 

"  The  contractor  shall  take  advantage  to  the  extent  of  its  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor." 

Under  this  clause  of  the  contract  it  was  clearly  the  duty  of  the 
petitioner  to  use  every  reasonable  and  ordinary  means  to  secure  all 
available  discounts  upon  bills  for  material,  whether  those  discounts 
appeared  upon  the  face  of  the  bill  or  not.  In  cases  where  the  dis- 
count did  not  appear  upon  the  face  of  the  bill,  whether  the  discount 
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'was  available  or  not  depended  upon  whether  or  not  it  might  have 
been  secured  if  it  had  been  seasonably  asked  for.  The  items  under 
this  group  are  clearly  showii  by  the  evidence  to  have  been  either 
discounts  which  could  have  been  secured  by  the  asking  or  allowable 
discounts  upon  bills  which  were  lost  or  upon  which  no  discount 
was  secured  by  the  petitioner  because  of  delay  in  paying  the  bills. 
It  is  very  clear  that  if  petitioner  did  not  pay  its  bills  promptly  and 
thereby  secure  an  available  discount  there  followed  a  loss  directly 
traceable  to  the  failure  of  the  petitioner  to  live  up  to  its  obligation. 
In  respect  to  the  items  of  discount  which  were  lost  other  than  those 
occasioned  by  delay  in  paying  bills,  it  is  shown  in  the  evidence  that 
the  Government  officer  in  charge  of  the  work  and  the  (jovernment 
auditor  wrote  to  these  parties  upon  whose  bills  no  discounts  had  been 
allowed  and  in  each  case  received  a  statement  that  if  a  discount  had 
been  asked  for  in  the  discount  period  it  would  have  l>een  granted; 
and  after  that,  as  a  matter  of  fact,  from  these  same  persons,  dis- 
counts were  secured  by  the  mere  asking.  One  of  the  defenses  of  the 
petitioner  as  to  certain  of  the  items  going  to  make  up  this  group 
was  that  delay  occurred  in  the  payment  of  some  of  the  bills,  and 
the  discounts  were  thereby  lost,  because  the  petitioner  waited  until 
the  goods  came  in  and  were  inspected  and  accepted  by  the  petitioner 
and  by  the  Government  simultaneously  before  bills  were  paid.  This 
arrangement,  while  operating  to  the  great  advantage  of  the  peti- 
tioner in  making  the  interval  between  the  time  of  payment  and  the 
time  of  reimbursement  from  the  Government  shorter,  operated  to 
the  distinct  disadvantage  of  the  Government  in  the  loss  of  dis- 
counts, and  such  arrangement  was  contrary  to  the  duty  of  the  peti- 
tioner under  the  contract.  The  petitioner  was  always  instructed  to 
pay  bills  in  time  to  take  advantage  of  the  discounts.  All  of  the 
items  here  claimed  for  were  paid  out  as  a  result  of  the  failure  of 
the  petiti()ner  to  live  up  to  its  agreement  with  the  Government  to 
take  advantage  of  all  discounts  available  and.  in  the  opinion  of  this 
Board,  there  is  no  liability  on  the  part  of  the  Government  to  make 
paymenttrf  any  of  these  items. 

2.  Grotkp  No,  2,  Pay-roll  deductions^  $2^40,4-^. — ^The  items  mak- 
ing up  this  group  relate  to  board  and  other  deductions  from  the  pay- 
roll.   Among  the  various  reasons  assigned  for  such  deductions  on  the 
tabulated  sheets  submitted  bv  claimant  with  its  statement  of  claim 
are — 

"employees  were  discharged  before  last  meal  report";  "did  not 
earn  enough  " :  "  meals  not  reported  before  closing  P/R  " ;  "  error  in 
posting  " ;  "  guards'  meals  allowed  " ;  "  discharged  before  meals  were 
reported  " ;  "  these  men  were  reported  but  did  not  work  " ;  "  foreman 
meals  allowed";  "error  in  extension";  "employed  but  did  not 
work":  ''meals  included  as  part  of  salary  of  foreman";  "error  in 
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time  of  overpayment " ;  "  weekly  rate  not  allowed  by  auditor  '^ ;  "  dil- 
ference  betw^een  pay  roll  and  time  records";  "traveling  time  re- 
ported for  work  " ;  "  overpayment " ;  "  time  not  allowed  " ;  etc. 

The  pay-roll  deductions  here  in  question  were  occasioned  by  the 
failure  of  the  petitioner  to  collect  from  the  men  the  price  of  meal 
books  and  meal  tickets  that  had  been  advanced  to  them  where  thev 
had  earned  enough  money  to  make  reimbursements,  and  by  errors 
made  by  the  petitioner  in  keeping  its  time  books,  pay  rolls,  etc. 
It  is  very  clear  to  this  Board  that  the  Government  of  the  United 
Stajtes  can  not  be  held  liable  under  any  provision  in  the  contract 
under  which  this  work  was  being  done  for  advancements  made  by 
the  contractor  to  the  men  employed  by  it,  without  any  authority 
from  any  Government  agent,  where  the  sole  cause  of  loss,  as  in  this 
case,  was  the  failure  of  the  petitioner  to  deduct  the  amounts  of  these 
advances  from  the  pay  as  earned  by  the  men.  The  (lovernment 
auditors  were  very  liberal  with  the  petitioner  wuth  respect  to  this 
matter  of  meal  tickets,  and  went  a  good  way  in  allowing  reimburse- 
ment in-all  cases  where  meal  tickets  or  books  were  advanced  and  the 
men  did  not  earn  sufficient  money  to  pay  for  the  tickets  or  books, 
and  in  many  cases  where  men  did  not  work  at  all.  In  respect  to 
other  items,  such  as  errors  in  extensions  and  in  keeping  the  pay 
rolls,  it  is  very  clear  that  such  negligence  and  carelessness  can  not  be 
visited  upon  the  United  States  under  any  terms  of  the  contract. 
Liberality  was  shown  in  this  matter  to  the  petitioner  by  the  auditors. 
There  is  no  ground  upon  which  this  Board  can  hold  that  the  peti- 
tioner is  entitled  to  any  of  the  item  claimed  for,  and  the  items  in 
this  group  must  be  disallowed. 

3.  Group  No,  3,  Demurrage^  $GS9, — The  items  here  claimed  for 
were  payments  which  tlie  petitioner  was  required  to  make  to  the  rail- 
road company  on  account  of  leaving  cars  loaded  on  the  tracks  beyond 
the  prescribed  time  allowed.  The  Government  auditors  were  ex- 
tremely liberal  in  the  allowance  to  the  petitioner  of  demurrage 
charges,  and  wherever  it  occurred  that  cars  were  kept  loaded  on  the 
track  as  a  result  of  any  fault  of  the  Government  or  becapM  of  any 
circumstances  beyond  the  power  of  the  petitioner,  demurrage  charges 
.expended  by  the  petitioner  were  reimbursed  for.  This  applies  espe- 
cially to  all  cars  of  material  held  on  the  tracks  at  Arcadia  before  the 
railroad  to  the  fields  had  been  completed.  In  none  of  the  cases  where 
demurrage  charges,  here  claimed  for,  were  incurred  does  it  appear 
that  by  the  exercise  of  ordinary  care  the  petitioner  could  not  have 
avoided  the  same.  In  only  one  instance  does  it  appear  that  specific 
authority  was  asked  that  cars  might  be  kept  loaded  and  demurrage 
incurred  as  preferable  to  unloading  them,  and  that  was  in  the  case  of 
refrigerator  cars  bringing  in  meats  and  other  stuff  that  required  ice. 
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There  does  not  appear  to  have  been  any  ice  house  at  these  camps, 
but  the  mess  halls  were  equipped  with  ordinary-sized  refrigerators. 
This  is  the  only  item  about  which  there  might  be  said  to  be  any  doubt. 
It  is  shown  in  the  evidence,  however,  that  petitioner  was  negligent  in 
respect  to  this  matter  in  that,  instead  of  unloading  the  cars  so  as  to 
prevent  the  accumulation  of  demurrage,  petitioner  permitted  several 
cars  to  remain  partially  empty,  and  it  is  the  opinion  of  this  Board 
that  all  such  demurrage  might  have  been  prevented  by  the  proper 
handling  of  these  foodstuffs  on  these  cars.  The  matter  of  demur- 
rage upon  the  clay  cars  is  without  justification,  as  well  as  the  demur- 
rage upon  the  other  cars  of  material  coming  into  the  fields.  The  items 
for  demurrage  should  be  disallowed. 

4.  Group  No,  4-  Expense  accounts^  $2^351,23, — The  amounts  em- 
braced under  this  item  are  classified  by  the  Government  auditor  un- 
der various  heads  such  as : 

"  tips  " ;  "  Pullman  " ;  "  error  " ;  "  soliciting  labor  " ;  "  board  " ;  "  gaso- 
line " ;  "  car  fare  " ;  "  time  in  transit  not  allowed  " ;  "  no  receipts  " ; 
"  trip  to  Ft.  Meyer  " ;  "  employees  discharged  for  unsatisfactory  serv- 
ice " ;  "  telegram  " ;  "  insufficient  information  " ;  "  expense  account  not 
signed  " ;  "  tax  in  caf 6  charge  " ;  "  breakfast  duplicated  " ;  "  over- 
charge railroad  fare  " ;  "  error  in  addition  " ;  "  hotel  board  dupli- 
cated " ;  etc. 

The  amounts  here  claimed  for  were  disallowed  as  coming  under 
either  one  of  three  heads — either  that  they  were  improper  charges,  or 
not  supported  by  proper  vouchers  and  receipts,  or  errors.  The  testi- 
mony in  respect  to  the  amounts  making  up  this  item  was  very  general, 
but  very  conclusive  of  the  fact  that  there  was  nothing  introduced  or 
submitted  to  the  Board  in  the  hearing  of  this  case  that  would  justify 
the  allowance  of  any  portion  of  this  item  against  the  Government 
over  the  finding  of  the  auditors  on  the  job  and  familiar  with  the 
facts.  With  respect  to  those  items  which  are  based  upon  errors  made 
by  the  petitioner,  it  is  very  plain  that  there  is  no  liability  upon  the 
Government  in  respect  to  those  items  which  were  improper  charges. 
It  is  equally  clear  that  no  liability  against  the  Government  can  be 
predicated  upon  those  items  for  which  proper  vouchers  have  not  been 
submitted.  The  most  that  this  Board  can  sav  is  that  they  can  not  be 
allowed  unless  they  are  supported  by  proper  vouchers  or  unless  sat- 
isfactory and  explicit  evidence  aliunde  is  submitted  to  this  Board  to 
show  to  its  satisfaction  that  such  items  were  proper  expenditures  and 
were  expended.  All  items  which  were  disallowed  because  proper 
vouchers  were  not  submitted  were  passed  upon  and  disallowed  by  the 
auditor  on  the  job,  who  had  given  to  the  petitioner,  as  shown  by  the 
evidence,  the  reasonable  means  of  submitting  evidence  of  expendi- 
tures made  that  were  proper  to  be  charged  against  the  Government, 
and  so  far  as  these  items  are  concerned  the  petitioner  wholly  failed 
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to  produce  the  required  evidence,  and  the  auditor  was  justified  in 
disallowing  them,  and  no  evidence  has  been  submitted  here  that 
would  justify  their  allow^ance.  One  of  the  reasons,  theoretically  and 
legally  at  least,  upon  which  the  petitioner  received  a  contract  for  this 
work  was  that  the  petitioner  had,  or  could  secure,  a  competent  and 
efficient  force  with  which  to  do  the  work,  and  this  embraced  competent 
and  efficient  force  to  keep  and  properly  check  the  expenditures  made 
that  were  to  be  i-eimbui^sed  by  the  Government  and  under  such  rea- 
sonable rules  and  regulations  as  the  Government  might  see  fit  to  lay 
down  for  its  own  protection.  Where  such  rules  are  laid  down  as 
were  laid  down  in  this  case,  affecting  the  method  of  proof  of  dis- 
bursement, it  is  a  matter  of  vital  necessitv  to  the  (Tovemment  that 
it  be  insisted  that  the  petitioner  live  up  to  this  method  of  proving 
expenditures  in  securing  reimbursement  from  the  Government. 
Otherwise  the  Government  would  be  at  a  contractor's  mercy.  It  was 
a  risk  which  he  assumed  based  upon  the  efficiency  of  his  force,  and 
which,  by  failure  to  submit  proper  vouchers,  he  is  not  able  to  recover 
a  proper  expenditure.  It  is  a  circumstance  for  which  the  (iovern- 
ment  of  the  United  States  is  not  to  blame. 

5.  Group  No.  S.  Miscellaneous^  $2^^37.93. — ^This  Board  has  given 
careful  consideration  to  the  items  in  this  group.  They  involve,  for 
the  most  part,  amounts  paid  by  the  petitioner  to  persons  and  firms 
whicli  were  not  proper  charges  against  the  work  under  the  contract. 
This  Board  is  of  the  opinion  that  none  of  them  were  proper  charges 
for  which  the  (jovernment  of  the  United  States  should  make  reim- 
bursement under  the  terms  of  the  contract.  There  are  onlv  a  few  of 
the  items  about  which  any  special  claim  was  made  b}'^  the  petitioner 
at  the  hearing.  Petitioner  claimed  $185  disbursement  to  the  Simmons 
Sanitarium  for  medical  treatment  for  a  colored  laborer.  There  were 
no  hospital  facilities  at  the  site  of  the  work  for  colored  people,  and 
at  the  suggestion  of  the  post  surgeon  the  petitioner  sent  this  colored 
man  to  the  Simmons  Sanitarium.  There  is  no  liability  upon  the 
Government  for  this;  no  officer  who  had  any  responsibility  for  the 
work  authorized  this  man  to  be  sent  to  a  private  sanitarium,  and  ther*» 
is  no  clause  under  the  contract  by  which  reimbursement  for  such 
expenses  may  be  made.  It  is  conceivable  and  reasonable  that  the 
Government  would  go  to  reasonable  expense,  at  the  site  of  the  work, 
to  take  care  of  minor  ailments,  at  its  own  expense,  for  the  purpose 
of  keeping  the  laborers  on  the  job;  but  it  is  out  of  the  question  that 
the  Government  can  be  in  any  way  legally  held  for  the  private  sani- 
tarium bill  of  tliis  colored  man,  suffering  from  a  serious  malady,  who 
was  sent  away  from  the  site  of  the  work.  The  same  reasoning  applies 
to  the  hospital  charges  of  $190  which  is  claimed  for.  The  petitioner 
claims  also  $486  for  disbursement  to  X.  Snellenburg  &  Co.  This  was 
for  a  second,  or  duplicate,  lot  of  waiters'  coats.    The  first  lot  was 
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ordered  and  they  were  slow  in  coming  and  petitioner  orderecl  another 
lot,  and  both  lots  arrived.  The  petitioner  ought  to  have  sent  back 
one  of  the  lots  or  declined  to  pay  for  it,  but  failed  to  do  so.  It  was 
clearly  the  duty  of  the  petitioner  to  accept,  receive,  and  pay  for  only 
one  lot  of  the  coats,  and  the  Government  is  not  liable  for  its  negli- 
gence in  this  matter.  Petitioner  asks  to  be  reimbursed  for  a  pay- 
ment of  $250  attorney's  fees  made  to  Treadwell  &  Treadwell.  It 
appears  that  Mr.  Kennedy^  the  petitioner's  general  superintendent, 
on  his  way  to  Arcadia  purchased,  in  his  own  name,  an  automobile 
for  $3ii50.  After  he  reached  the  site  of  the  work  he  leased  this  car 
to  the  Government,  and  after  awhile  he  sold  it  to  the  Government  at 
the  price  he  i:)aid  for  it  less  the  amount  that  had  been  paid  to  him 
in  rent.  After  he  had  sold  the  car  to  the  Government,  a  bank  that 
had  a  lien  on  the  car  w- hile  it  was  in  the  hands  of  Mr.  Kennedy's  ven- 
dor brought  suit  against  the  car  to  enforce  the  lien,  and  attorney's 
fees  were  paid  counsel  for  representing  Mr.  Kennedy  in  this  suit. 
It  is  out  of  the  question  that  the  (loverimient  should  be  held  liable 
for  the  attorney's  fees  incurred  in  establishing  title  for  this  car  Mr. 
Kennedy  had  sold  to  the  Government.  When  he  sold  the  car  to  the 
Government  he  impliedly  warranted  the  title,  and  it  was  his  duty  to 
see  that  the  Government  should  get  title  to  it.  All  that  he  did  in 
respect  to  employing  counsel  in  this  case  was  in  line  with  his  plain 
duty,  and  it  is  clear  that  the  Government  is  not  liable  for  these  attor- 
ney's fees  or  any  damages ;  otherwise  it  would  be  requiring  the  Gov- 
ernment to  pay  more  for  the  car  than  was  originally  paid  for  it,  and 
it  can  not  be  allowed.  None  of  the  items  embraced  in  the  group  here 
claimed  have  been  shown  to  be  proper  charges  against  the  Govern- 
ment under  the  terms  of  the  contract  between  the  petitioner  and  the 
Government,  and  all  of  them  must  be  disallowed, 

6.  The  Government  was  foilunate  in  this  case  in  having  at  the  site 
of  the  work  a  competent  and  efficient  officer  in  charge  of  construc- 
tions and  an  efficient  auditor.  These  Government  officers  were  fa- 
miliar with  every  detail  of  the  work  as  it  progressed  and  were  in  a 
position,  in  resi)ect  to  any  disputed  or  doubtful  item,  to  secure  on 
the  ground  at  the  time  the  facts  essential  to  an  equitable  and  fair 
determination  of  the  matter.  The  evidence  shows  that  thev  were  not 
only  just  but  liberal  in  their  treatment  and  handling  of  the  items  of 
doubtful  nature  that  were  presented,  and  erred  always  on  the  side  of 
the  petitioner.  Their  finding  in  respect  to  any  items  in  these  circum- 
stances is  entitled  to  great  weight:  and  this  Board  feels  inclined  to 
hold  tliat  where  the  petitioner  seeks  to  override  the  decision  reached 
by  the  auditor  and  the  superintendent  on  the  job  it  should  be  required 
to  furnish  strict  and  full  proof  of  the  items  claimed.  In  eveiy 
instance  in  this  case  the  petitioner  has  failed  to  do  that.     In  some 
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« 

of  the  instances  disallowance  was  made  because  proof  of  the  charac- 
ter required  was  not  submitted.  The  petitioner  was  put  on  notice 
in  ample  time  that  reasonable  regulations  respecting  the  proof  of 
allowable  items  would  be  demanded,  and  nothing  but  the  petitioner's 
own  carelessness  and  negligence  in  respect  to  such  items  is  responsible 
for  the  disallowance  of  these  items,  if  they  were  proper  charges  under 
the  terms  of  the  contract.  A  large  number  of  the  items  claimed  are 
due  to  expenditures  made  by  the  petitioner  as  a  result  of  its  own 
errors  in  keeping  its  books;  others  as  a  result  of  its  negligence  in 
collecting  advances  made  to  men  either  in  money  or  in  meal  books  or 
tickets ;  a  large  number  of  the  items  are  manifestly  improper  charges 
to  be  made  against  the  Government  of  the  United  States  in  any 
circumstances.  The  Government  auditors  in  this  case  demonstrated 
very  clearly  before  this  Board  that  they  went  very  carefully  into 
the  items  here  involved  and  into  many  others  which  were  allowed, 
and  that  no  pains  were  spared  in  an  effort  to  deal  justly  and  fairly 
with  the  petitioner  and  to  make  allowance  wherever  allowances  were 
legally  justifiable  under  the  terms  of  the  contract.  There  was  no 
proof  by  the  petitioner  of  the  justice  or  allowability  of  any  item 
here  disallowed. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Air  Service  Claims 
Board  for  its  information  and  guidance. 
Col.  Dela  field  and  Maj.  Farr  concurring. 


April  9,  1920. 
Case  No.  2609. 

In  re  CLAIM  OF  TATLOB  IVSTBtrKEHT  COXPAHISS. 

1.  FACILITIES    PBOVIDBD    BEFOBE   SIONINO    OF    FOBKAL    CONTBACT— 

XEBOEB. — Where  as  the  reiult  of  an  oral  agreement  between  a  con- 
tractor and  the  Oovemment  the  former  procures  facilities,  snch  facili- 
ties are  procured  for  the  performance  of  the  contract,  even  though  at  a 
date  subsequent  to  the  acquisition  of  the  facilities  such  contract  is  re- 
duced to  written  form  and  executed  in  accordance  with  the  statutes. 

2.  CLAIM  AND  DECISION.— Claim  under  General  Order  103  for  $57,691.99  for 

loss  on  plant  and  equipment  erected  for  the  manufacture  of  altimeters. 
Held,  claimant  Is  entitled  to  an  adjustment  under  the  terms  of  its  con- 
tract. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS   OP   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
Wai*  Department,  1918,  and  is  for  $57,691.99,  under  the  following 
circumstances : 

2.  The  Taylor  Instrument  Companies,  the  claimant,  entered  into 
a  formally  executed  contract  with  the  Bureau  of  Aircraft  of  the 
United  States  Government,  said  contract  being  No.  4932,  order  No. 
750084,  bearing  date  October  10, 1918,  for  the  manufacture  of  15,000 
altimeters  at  a  total  consideration  of  $836,250. 

3.  Article  XII  of  the  contract,  among  other  things,  provides  for 
a  termination  of  the  contract  prior  to  completion,  and  in  event  of 
such  termination,  without  default  of  the  contractor,  provides  that 
the  United  States  shall  make  payments  to  and  protect  the  contractor 
as  follows : 

"(rf)  The  United  States  shall  also  pay  to  the  contractor  on  account 
of  aepreciation  or  amortization  of  plant,  facilities,  and  equipment, 
soleljr  provided  by  the  contractor  at  its  expense  for  the  performance 
of  this  contract,  an  amount  to  be  determined  as  follows :  As  soon  as 
conveniently  may  be  done  after  such  termination  of  this  contract, 
the  fair  market  value  of  such  plant,  facilities,  and  equipment  at  the 
time  of  such  termination  shall  be  determined  by  an  appraisement 
to  be  made  by  three  appraisers,  one  to  be  appointed  by  the  contractor, 
one  by  the  contracting  officer,  and  the  third  by  these  two.   The  United 
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States  shall  then  pay  to  the  contractor  such  part  of  the  amount  by 
which  the  cost  to  the  contractor  of  such  plant,  facilities,  and  equip- 
ment shall  exceed  such  appraised  fair  market  value  thereof  as  shall 
be  fairly  and  properly  apportionable  to  the  articles  or  work  the 
delivery  or  performance  of  which  is  so  terminated." 

4.  All  operations  under  this  contract  were  suspended  at  the  re- 
quest of  the  Government  on  November  16, 1918. 

5.  Subsequent  to  this  suspension,  an  appraisement  as  provided  in 
subdivision  (d)  to  section  6,  Article  XII  (quoted  above)  was  duly 
made,  and  it  was  ascertained  that  the  claimant  company  had  then 
in  course  of  erection  and  nearly  completed  a  building  at  its  plant  in 
Bochester,  N.  Y.,  upon  which  the  said  claimant  had  expended  the 
sum  of  $120,383.98.  The  appraisers  determined  upon  and  recom- 
mended the  sum  of  $57,691.99  as  being  the  amoimt  fairly  and  justly 
apportionable  to  the  contractor. 

6.  The  Claims  Board,  Air  Service,  refused  to  allow  this  item  on 
the  theory  that  the  contract  was  dated  October  10,  1918,  while  the 
construction  of  the  building  had  been  entered  upon  and  was  carried 
on  during  July,  August,  September,  and  October  and  a  part  of 
November,  1918,  and  that  if  any  claim  existed  on  account  of  the 
l)uilding  it  was  under  the  act  of  March  2,  1919.  Therefore,  no  com- 
pensation should  be  allowed  for  said  plant  under  the  provisions  of 
the  contract,  as  such  building,  in  the  view  held,  was  not  provided 
solely  for  the  performance  of  said  contract. 

7.  There  being  other  items  to  be  adjusted  under  said  contract,  the 
claimant  company  and  the  Air  Service  Claims  Board  proceeded  to 
an  adjustment  of  all  other  items  and  entered  into  a  supplementary 
settlement  agreement  upon  all  other  items,  inserting  in  said  supple- 
mentary agreement  a  provision  reading : 

"  That  the  right  is  reserved  to  the  contractor  to  present  his  claim 
for  the  depreciation  and  amortization  of  the  building,  represented 
by  the  item  of  $57,691.99,  which  the  Claims  Board  of  the  Air  Service 
disallowed  on  September  22nd,  1919,  and  the  said  contractor  may 
present  his  claim  under  the  so-called  Dent  law,  or  appeal  from  the 
decision  of  the  Claims  Board  of  the  Air  Service,  as  it  may  see  fit." 

8.  Theren})on  the  contractor  ai)pealed  to  the  Board  of  Contract 
Adjustment  and  upon  ssaid  appeal  a  hearing  has  been  had. 

9.  The  evidence  establishes  the  fact  that  in  June,  1918,  the  Taylor 
Instrument  Companies  were  engaged  in  the  production  of  altimeters 
for  the  Government  with  very  inadequate  facilities  and  inadequate 
space:  that  Maj.  Edwin  E.  Payne,  in  charge  of  Purchase  Recjuisi- 
tions.  Production  Division  of  the  Air  Service,  found,  and  so  testi- 
fied, that  the  schedule  for  airplane  production  would  require  more 
than  6,000  altimeters  per  montli  and  found  that  a  new  factory  would 
have  to  be  built  by  the  Taylor  Instrument  (^ompanies  to  take  care  of 
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any  increased  production,  and  he  testified  (Tr.  p.  110)  that  the  build- 
ing, the  construction  of  which  forms  the  basis  of  this  claim,  was  an 
absolute  necessity  in  order  to  meet  and  carry  out  his  requirements 
and  program.  He  thereupon  called  upon  the  Taylor  Instrument 
Companies  and  opened  negotiations  with  them  for  tlie  manufacture 
of  15,000  to  25,000  altimeters,  and  after  going  thoroughly  into  the 
question  of  the  plant  and  facilities  necessary  for  said  increased  pro- 
duction, entered  into  an  oral  agreement  on  behalf  of  the  (Jovernment 
with  the  said  Taylor  Instrument  Companies  by  the  terms  of  which 
said  agreement  the  Taylor  Instrument  Companies  were  to  erect  a 
suitable  building  and  install  the  necessary  equipment  and  the  Govern- 
ment was  to  place  with  said  Taylor  Instrument  Companies  a  contract 
for  15,000  to  25,000  altimeters/ 

10.  The  Taylor  Instrument  Companies  immediately  began  the  ccm- 
struction  of  a  plant  for  the  specific  purpose  of  manufacturing  the 
said  15,000  to  25,000  altimeters  and  pushed  forward  the  erection  of 
said  building,  and  a  contract  bearing  No.  4932,  order  No.  750084, 
was  drawn  up  by  the  Government  and  was  executed  on  or  about 
October  10, 1918,  by  the  Government,  acting  through  F.  D.  Schancke, 
captain,  Air  Service,  Aircraft  Production,  and  claimant.  The  build- 
ing has  never  been  fully  completed. 

11.  The  contract,  as  drawn,  specifically  provided  that  in  the  event 
that  the  same  should  be  terminated  by  the  Government,  without  de- 
fault upon  the  part  of  the  contractor,  that  the  contractor  was  to  be 
reimbursed  for  outlays  made  upon  plant  facilities,  etc.,  solely  pro- 
vided for  the  performance  of  said  contract. 

12.  The  question  at  issue  is  whether  the  building  in  question  was 
or  was  not  solely  provided  for  the  performance  of  the  contract. 

DECISION. 

1.  In  ascertaining  the  intention  of  the  parties  to  a  contract,  it  has 
often  been  held  that  parol  evidence  and  other  extrinsic  evidence  is 
admissible  to  arrive  at  a  proper  construction  of  a  contract  and  in 
ascertaining  the  intention  of  the  parties  the  courts  will,  if  necessary, 
consider  the  relation  and  situation  of  the  parties,  the  character  of  the 
transaction  and  all  of  the  surroundings,  circumstances,  and  condi- 
tions attending  the  execution  of  the  contract. 

2.  The  evidence  is  clear  that  the  contract  in  question,  while  bearing: 
date  of  October  10,  1918,  was  in  fact  actually  made  in  June  or  July^ 
1918,  and  that  in  accordance  with  said  contract  the  contractor  pro- 
ceeded to  lay  out  the  money  necessary  in  the  construction  of  a  new 
building  solely  for  the  performance  of  said  contract,  and  the  factt 
that  the  contract  was  not  actually  signed  until  October,  1918,  does 
not  lessen  its  validity  as  a  legally  binding  obligation.    The  conrtact 
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is  in  fact  the  embodiment  and  conclusion  of  all  prior  negotiations 
and  acts  of  the  parties  concerning  its  subject  matter  in  the  absence  of 
fraud  or  mistake  of  facts. 

3.  The  evidence  is  clear  that  the  building  in  question  was  erected 
solely  for  the  purformance  of  the  contract  for  the  15,000  altimeters. 

4.  It  is,  therefore,  the  opinion  of  the  Board  that  the  claimant  is 
entitled  to  reimbursement  for  expenses  actually  made  as  provided  in 
Article  XII  of  said  contract. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Hopkins  concurring. 


April  9,  1920. 
Case  No.  2067. 

In  re  CLAIIC  OF  A.  W.  HOPEXAN  A  SONS  CO. 

1.  EXTBA   WOBX — COMPENSATION. — Where   the   claimant   entered   into   a 

«  written  contract  to  do  certain  construction  work  and  was  called  upon 
by  the  contracting  officer  to  do  extra  work  not  contemplated  by  the 
parties  at  the  time  of  entering  into  the  original  contract  nor  included 
within  the  specifications  and  general  plan  or  scope  of  the  contract, 
there  arose  an  obligation  under  the  act  of  March  2,  1919,  to  compen- 
sate the  claimant  for  such  additional  work. 

2.  CONT&AGTUAX  BIGHTS—NOT  AFFECTED  BY  PBOXISE  OF  CONTBACT- 

ING  OFFICEB. — Where  such  contract  specifically  limited  claimant's 
compensation  to  5  per  cent  on  all  work  done  by  subcontractors,  the 
claimant's  rights  are  limited  to  the  terms  of  the  contract  in  this  re- 
spect, regardless  of  the  promise  of  the  contracting  officer  in  charge  to 
pay  a  larger  fee  on  such  work. 

3.  CLAIM  AND  DECISION. — This  claim  arises  under  the  act  of  March  2,  1919, 

and  under  General  Order  103.  Claimant  contends  that  it  is  entitled  to 
extra  compensation  for  work  required  that  was  not  contemplated  by 
the  original  contract.  It  also  contends  that  it  is  entitled  to  10  per  cent 
on  all  work  done  by  subcontractors,  contrary  to  terms  of  the  written 
contract,  by  reason  of  an  agreement  with  the  contracting  officer.  Held, 
that  claimant  is  entitled  to  extra  compensation  for  extra  work,  but  is 
not  entitled  to  more  than  5  per  cent  on  work  done  by  subcontractor. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FAC?r. 

The  Board  finds  the  following  to  be  the  facts : 
1.  This  case  involves  two  separate  matters  for  determination: 
(a)  A  claim  for  $1,401.60  additional  fee  alleged  to  have  been 
earned  in  the  performance  of  additional  work  under  a  cost-plus 
contract. 

■  (b)  Whether  or  not  the  electrical  and  plumbing  work  done  by  the 
petitioner  upon  the  same  job,  imder  the  same  contract,  must  be  re- 
garded as  work  done  by  subcontractors,  with  a  fixed  commission  of 
5  per  cent  to  the  petitioner,  or  whether  the  contractor's  fee  for  such 
work  should  be  determined  by  the  schedule. 

CLAIM  NO.  1. 

1.  This  Board  finds  in  respect  to  the  claim  for  additional  fees,  in 
line  with  principles  heretofore  laid  down  by  this  Board  in  the  case 
of  the  Selden-Breck  Construction  Co.  (No.  1984),  decided  February 
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9,  1920,  that  the  petitioner  is  entitled  to  additional  fees  for  all  addi- 
tional work  done  upon  or  in  connection  with  building  No.  50  of  the 
Eastman  Kodak  Co.  at  Kodak  Park,  Rochester,  N.  Y.,  which  was 
not  merely  necessary  and  incidental  to  the  completion  of  the  work 
called  for  under  the  terms  of  the  written  contract  of  January  31, 
1918,  as  shown  on  the  plans  and  specifications,  in  accordance  with 
the  general  plan. 

DISPOSITION  OF  CLAIM  NO.    1. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
suhdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

CLAIM   NUMBER   2. 

1.  This  matter  arises  under  General  Order  103,  and  involves  a  de- 
termination as  to  whether,  under  the  terms  of  the  contract  of  Jan- 
uary 31,  1918,  the  electrical  work  and  the  plumbing  work  upon 
building  No.  50  of  the  Eastman  Kodak  Co.  at  Kodak  Park, 
Rochester,  N.  Y.,  was  done  by  subcontractors,  in  which  event,  under 
the  terms  of  the  contract  of  January  31,  1918,  the  petitioner  is  en- 
titled to  a  fee  of  5  per  cent,  or  whether  the  electrical  and  plumbing 
work  must  be  considered  as  having  been  done  by  the  petitioner  under 
such  circumstances  as  to  entitle  the  petitioner  to  a  fee  to  be  deter- 
mined by  the  schedule.  The  facts  in  connection  with  this  matter  are 
as  follows: 

2.  Article  3  of  the  contract  of  January  31,  1918,  provides  that  the 
l)etitioner  is  to  be  paid  a  fee  for  the  work  done  under  that  contract 
depending  upon  the  cost  of  the  same  as  set  out  in  the  appended 
scale  of  percentages.  It  is,  however,  specifically  provided  that  in 
respect  to  all  work  done  upon  the  job  by  subcontractors  that  the 
petitioner  is  entitled  in  no  event  to  more  than  5  per  cent  of  the  cost 
of  such  work  as  a  fee. 

3.  The  matter  of  the  electrical  work  and  the  plumbing  work  was 
taken  up  by  the  petitioner  with  Capt.  E.  L.  Deacon,  Signal  Corps, 
the  Government  officer  in  charge  of  the  work,  and  Capt.  Deacon  ap- 
proved arrangements  made  by  the  petitioner  with  certain  firms  for 
this  particular  work;  and  these  agreements  approved  by  Capt. 
Deacon  are  set  out  as  follows  in  letters  from  Capt.  Deacon  of  Feb- 
ruary 1,  1918,  to  the  Supplies  Division  at  AVashington: 

(a)  As  to  plumbing  work : 

'"'2,  We  wish  to  call  to  your  attention  at  this  time  the  arrange- 
ments which  we  have  agreed  to  between  A.  W.  Hopeman  &  Sons 
Company  and  Wright  &  Alexander,  who  will  do  the  plumbing  work 
for  A.  W.  Hopeman  &  Sons  Company,  as  follows: 
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"All  material  will  be  sold  to  A.  W.  Hopeman  &  Sons  Company 
by  Wright  &  Alexander  at  the  actual  first  cost  to  the  latter,  plus 
10%  profit.  Wright  &  Alexander  will  secure  all  plumbers  and 
helpers  for  the  work  and  give  the  use  of  their  tools  and  equipment 
on  the  following  basis : 

"Actual  cost  per  hour  for  plumbers'  time,  which  will  be  paid 
direct  to  the  plumbers  by  A.  W.  Hopeman  &  Sons  Company  plus 
an  additional  amount  to  equal  90^  per  hour.  The  actual  cost 
per  hour  for  helpers'  time  to  be  paid  by  A.  W.  Hopeman  &  Sons 
direct  to  the  helper  plus  an  amoimt  which  will  equal  45^  per  hour. 
The  difference  between  the  sum  of  the  two  rates  per  hour  and 
$1.35  is  the  compensation  which  covers  the  service  rendered  by 
Wright  &  Alexander  referred  to  above.  It  is  also  understood  that 
A.  W.  Hopeman  &  Sons  Co.  will  not  pay  Wright  &  Alexander  any 
salaries  or  any  men  employed. in  their  shop  except  men  sent  from 
the  building  to  the  shop  to  cut  pipe  in  their  electric  pipe-cutting 
machine." 

(6)  As  to  electrical  work: 

"  1.  Have  made  the  following  agreement  with  Mr.  A.  W.  Hope- 
man,  of  A.  W.  Hopeman  &  Sons  Company,  in  reference  to  the 
electrical  work  in  connection  with  the  aerial  photographic  school  at 
Kodak  Park. 

"2.  A.  W.  Hopeman  &  Sons  Company  will  purchase  materials 
for  all  electrical  work  in  the  same  manner  as  they  will  purchase 
nails  or  lumber,  and  receive  their  regular  commission  on  same. 

"  3.  The  Wheeler-Green  Electric  Company  have  a  wholesale  house 
here  in  town,  and  in  all  probability  the  bulk  of  the  material  will  be 
purchased  from  them. 

"4.  In  reference  to  the  labor  on  electrical  work,  the  Wheeler- 
(ireen  P^lectric  Company  will  supply  all  the  labor  which  will  be 
carried  on  the  A.  W.  Hopeman  &  Sons  Company's  pay  roll  and 
for  which  the  Wheeler-Green  Electric  Company  at  the  completion 
of  same  shall  receive  10  per  cent.  This  10  per  cent  profit  shall  rep- 
resent the  payment  for  their  services  and  for  the  use  of  their  equip- 
ment. Copies  of  the  agreement  between  A.  W.  Hopeman  &  Sons 
Company  and  the  Wheeler-Green  Electric  Company,  also  the  Wright 
&  Alexander  Company,  plumbers,  will  be  sent  you  as  soon  as  Mr. 
Nason  can  obtain  same." 

It  appears  from  the  evidence  that  each  one  of  the  subcontractors 
furnished  along  with  their  men  a  foreman  or  superintendent  who 
were  carried  on  the  rolls  of  the  contractor  and  paid  out  of  Govern- 
ment funds. 

DECISION    ON    CLAIM    NO.    2. 

1.  The  letters  from  Capt.  Deacon  of  February  1,  1918,  as  well  as 
the  evidence  in  the  case,  show  that  Capt.  Deacon  merely  assented  to 
certain  contracts  which  the  petitioner  had  made  with  Wriglit  & 
Alexander  for  the  plumbing  work  and  with  the  Wheeler-Green 
Electric  Co.  for  the  electrical  work.  There  was  nothing  in  Capt. 
Deacon's  assent  to  these  arrangements,  nor  was  there  anything  other- 
wise shown,  to  indicate  that  these  arrangements  with  these  sub- 


1102  DECISIOKS  BOARD  OF  CONTRACT  ADJUSTBiElffT. 

contractors  for  the  method  of  payment  was  in  anyway  to  modify  the 
obligation  of  the  Government  to  the  petitioner  for  the  stipulated 
percentage  of  fees  to  be  allowed  for  this  character  of  work.  The 
contract  of  January  31,  1918,  created  a  binding  obligation  between 
the  parties  with  respect  to  the  amount  of  fee  to  be  paid  for  all  sub- 
contract work.  Xo  Government  officer  had  the  right  or  the  power 
to  relieve  the  contractor  from  this  obligation  either  by  changing  the 
name  of  the  work  without  changing  its  character,  or  by  increasing 
the  amount  of  the  fee,  unless  the  same  was  in  the  interests  of  the 
Government.  It  is  manifest  that  where  work  is  done  by  a  sub- 
contractor, the  cost  of  assembling  and  maintaining  the  subcontract 
organization,  including  the  cost  of  superintendence,  makes  the  work 
more  expensive  to  the  Government,  and  correspondingly  relieves 
the  general  contractor  of  considerable  responsibility  and  effort.  In 
such  a  case  where  the  cost  to  the  Government  has  been  increased,  and 
the  responsibility  and  labor  of  the  primary  contractor  has  been  cor- 
respondingly decreased,  the  contract  of  January  31,  1918,  provided, 
and  justly  so,  that  a  fee  to  the  contractor  should  be  limited  to  5  per 
cent  only.  So  that  where  the  work  in  its  nature  is  the  work  of  a 
subcontractor  the  liability  of  the  Government  is  fixed  at  5  per  cent 
of  the  cost  of  same.  There  was  nothing  in  this  case  to  remove  the 
electrical  and  the  plumbing  work  from  the  category  of  subcontract 
work.  The  subcontractors  secured  and  maintained  the  subcontract 
organizations  including  superintendence,  all  at  the  expense  of  the 
Government,  and  furnished  the  tools  and  other  utensils  with  which 
the  work  was  to  be  done  and  assumed  responsibility  for  it  to  the 
prime  contractor,  and  for  all  of  this  received  from  the  Government, 
through  the  primary  contractor,  compensation.  It  is  true  that  their 
laborers  were  carried  on  the  Government  pay  roll.  The  mere  fact 
that  the  men  who  did  the  plumbing  and  the  electrical  work  wert* 
carried  on  the  Government  pay  roll  did  not  change  the  nature  and 
character  of  the  work.  This  handling  of  the  pay  was  simply  a  mat- 
ter of  convenience  either  for  the  Government  or  for  the  subcon- 
tractors, but  at  the  Government's  expense.  The  fact  is  that  Wright 
&  Alexander  were  subcontractors  for  the  plumbing  work  and  the 
Wheeler-Green  Electric  Co.  were  subcontractors  for  the  electrical 
work,  and  the  work  was  treated  in  all  respects  as  subcontract  work. 
with  the  additional  cost  and  expense  to  the  Government  of  carrying 
the  men  on  the  petitioner's  pay  roll,  and  the  fee  to  be  paid  upon  such 
work  is  limited  by  the  plain  terms  of  the  contract  to  5  per  cent. 

DISPOSITION  or  CLAIM  NO.   2. 

A  copy  of  this  decision  will  be  furnished  the  Air  Service  Claims 
Board  for  its  information  and  guidance. 
Col.  Delafield  concurring. 


April  13,  1920. 
Case  No.  2280. 

In  re  CLAIM  OF  BECOBDINO  DEVICES  CO. 

1.  BE- FORMATION — MUTTTAL    MISTAKE. — A    settlement    contract    between 

claimant  and  the  Government  may  be  re-formed,  where  the  instrnment 
does  not  express  the  true  intent  and  agreement  of  the  parties,  and 
where  such  error  resulted  from  mutual  mistake  of  the  parties. 

2.  EBBOB  AS  TO  BASIS  OF  SETTLEMENT. — Claimant  and  Government  rep- 

resentatives agreed  that  claimant  should  be  reimbursed  for  costs  of  in- 
ventory for  settlement  and  agreed  on  the  amount,  but  failed  to  include 
same  in  the  settlement  agreements.  The  agreements  may  now  be  re- 
formed so  as  to  express  the  true  intention  of  the  parties. 
8.  CLAIM  I  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  ^2,552.80 
cost  of  inventory.    Held,  claimant  entitled  to  recover. 

Mr.  Hunt  writing  the  opinion  of  tlie  Board. 

ORIGIN  AND  NATURE  OF  THE  CLAIM. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air 
Service,  under  General  Order  103  of  1918.  The  claimant  seeks  to  re- 
form, settlement  contracts  determining  the  obligations  of  the  parties 
under  contracts  suspended  at  the  request  of  the  United  States  at  the 
time  of  the  armistice.  It  alleges  that  these  settlement  contracts  did 
not  truly  express  the  intention  of  the  parties  with  regard  to  the 
expense  of  taking  inventories  of  materials  on  hand  at  the  time  of 
suspension. 

FINDINGS   OF  PACT. 

1.  Prior  to  November  11,  1918,  Air  Service  contracts  numbered  as 
follows  were  under  performance  by  the  ^laimant:  3824-A,  3863-A, 
3825-A,  5.576-A,  5575-A,  ooT^^A,  and  3862-'A.  Performance  was 
suspended  at  the  request  of  the  United  States  on  or  about  November 
16, 1918,  and  settlement  proceedings  undertaken  puifeuant  to  the  pro- 
visions of  Supply  Circular  No.  111.  Settlement  contracts  were  en- 
tered into  providing  for  the  payment  to  the  contractor  of  the  amount 
found  to  be  due  him  pursuant  to  the  provisions  of  Supply  Circular 
No.  Ill  with  regard  to  each  of  the  said  numbered  contracts.  In  con- 
sideration of  the  payment  of  the  sum  thus  ascertained  to  be  due, 
the  contractor  "  relinquished,  released,  and  forever  discharged  the 
Government  of  and  from  all  manner  of  debts,  dues,  sums  of  money, 
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accounts,  reckonings,  claims,  and  demands  whatsoever,  due  or  to 
become  due  in  law  or  equity  under  or  by  reason  of  or  arising  out  of 
said  original  contract,  except  the  sum  therein  agreed  to  be  paid." 

2.  It  appears  from  the  testimony  of  the  claimant's  officer  who  had 
charge  of  the  negotiations  and  of  the  officer  of  the  United  States  who 
was  familiar  with*  such  negotiations  and  with  the  circumstances  at- 
tending execution  of  these  settlement  contracts  that  the  sums  agreed 
to  be  paid  under  said  settlement  contracts  to  the  claimant  did  not 
include  any  item  to  cover  the  expense  of  taking  inventories  of  mate- 
rials on  hand,  articles  in  process,  etc.,  at  the  time  of  suspension,  and 
that  it  was  the  intention  of  the  parties  that  proper  allowance  should 
be  made  the  contractor  for  said  expenses;  that  Lieut.  Preston,  a 
duly  authorized  officer  of  the  Secretary  of  War,  expressly  agreed 
that  the  United  States  would  compensate  the  contractor  for  said  ex- 
pense (Becord,  p.  14) ;  that  these  items  were  omitted  from  the  sev- 
eral settlement  contracts  because  of  the  difficulty  in  apportioning  and 
allocating  them  to  the  seven  different  contracts,  and  that  it  was  in- 
tended to  overcome  this  difficulty  by  including  them  all  under  one 
separate  settlement  agreement,  and  that  it  was  the  intention  of  the 
parties  at  the  time  the  settlement  agreements  were  executed  that  the 
article  purporting  to  release  the  United  States  from  all  claims  what- 
soever arising  out  of  the  contract  being  settled  by  the  said  invStrument 
should  not  operate  to  discharge  or  release  the  United  States  from 
this  obligation  to  compensate  the  contractor  for  the  expense  of  tak- 
ing such  inventories. 

DECISION. 

1.  This  Board  finds  that  the  sums  agreed  to  be  paid  by  the  settle- 
ment contracts  purporting  to  settle  the  above-numbered  contracts 
of  the  Aircraft  Production  Bureau  did  not  contain  any  allowance  for 
the  expense  of  taking  inventories  of  materials  on  hand,  in  process, 
etc.,  at  the  time  of  the  suspension  of  said  contracts;  that  such  ex- 
pense is  properly  allowable  under  Supply  Circular  No.  Ill  and  reso- 
lutions of  the  War  Department  interpreting  said  circular ;  that  it  has 
been  and  is  now  the  practice  in  bureaus  of  the  War  Department  to 
allow  contractors  such  expense,  which  practice  has  been  confirmed 
by  the  Secretary  of  War.  It  is  further  found  that  it  was  not  the 
intention  of  the  officers  of  the  Secretary  of  War  by  whom  the  settle- 
ment contracts  herein  were  executed  and  negotiated  to  deny  this, 
claimant  reimbursement  for  such  expense,  and  that  it  was  their 
intention  to  allow  it  such  reimbursement,  and  that  it  was  expressly 
agreed  by  an  officer  of  the  United  States  that  if  the  contractor  would 
take  such  inventories  the  United  States  would  compensate  him  there- 
for, and  the  contractor  did  take  such  inventories  on  the  faith  of  and 
in  performance  of  this  agreement.    It  is  further  found  that  the  words 
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employed  in  the  settlement  contracts  herein  referred  to  do  not  truly 
express  the  intention  of  the  parties  thereto  with  reference  to  the  scope 
of  the  articles  of  said  settlement  contracts  purporting  to  discharge 
the  United  States  from  all  claims  of  the  contractor  arising  out  of  the 
contracts  under  settlement. 

2.  The  Secretary  of  War  has  power  to  re-form  written  instruments 
of  a  contractual  nature  executed  by  his  officers  which  instruments 
do  not  truly  express  his  intention  and  that  of  the  other  party  to  the 
contract  in  such  manner  as  to  make  these  instruments  a  true  record 
of  their  intention. 

DISPOSITION. 

This  claim  will  be  transmitted  to  the  Claims  Board,  Air  Service, 
with  instructions  to  ascertain  the  amounts  due  the  contractor  for 
taking  inventories  of  materials  on  hand,  etc.,  pursuant  to  its  usual 
practice  in  like  cases,  to  enter  into  supplementary  settlement  con- 
tracts reciting  the  fact  of  mistake  in  the  original  settlement  agree- 
ments with  reference  to  inventory  expense,  the  fact  that  the  United 
States  agreed  to  compensate  the  contractor  therefor  and  that  the 
contractor  incurred  such  expense  on  the  faith  of  the  agreement  and 
providing  for  the  payment  to  the  claimant  of  such  inventory  ex- 
pense so  found  to  be  due. "  This  decision  should  be  referred  to  in  said 
supplementary  settlement  contracts. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


Apkil  12,  1»2(). 
Case  No.  2430. 

In  re  CLAIM  OF  SWIPT  A  CO. 

1.  INDEPENDENT   CONTRACTOR. — Where    the    Government  had   a   contract 

with  a  cold-storage  company  to  load,  unload,  store,  and  ship  Govern- 
ment meat  with  no  control  by  the  Government  except  that  of  inspection, 
said  storage  company  was  an  independent  contractor  and  the  Govern- 
ment is  not  responsible  for  its  acts. 

2.  IDEH. — Where   the   storage   company  nsed  provision   racks  belonging   to 

claimant  in  the  shipment  of  Government  meat,  the  Government  is  not 
liable. 
8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  ^1,480 
for  use  of  provision  racks.    Held,  claimant  not  entitled  to  recover. 

Maj.  Blackburn  writing  the  oi:)inion  of  the  Board. 

FINDINGS  OF  FACT. 

The  l^oard  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  forwarded  to  this  Board  by  the  Classi- 
fication Claims  Board,  Settlements  Division,  Office  of  Director  of 
Finance.  The  claim  is  not  presented  in  accordance  with  Purchase, 
Storage  and  Supply  Circular  17,  1919.  The  claim  is  for  $1,480  and 
recovery  is  sought  on  the  theory  of  an  implied  agreement  by  the 
(xovernment  to  pay  for  certain  provision  racks,  the  property  of  the 
claimant,  w^hich  are  alleged  to  have  been  used  by  the  Government  but 
never  returned  to  the  claimant. 

2.  On  July  24,  1918,  claimant  was  given  a  purchase  order,  No. 
292-M,  for  7,000,000  pounds  of  fresh  frozen  beef  for  delivery  by 
August  31, 1918,  to  certain  Chicago  freezer  plants  to  be  designated  by 
the  (xovernment. 

3.  Claimant  shipped  said  beef,  or  a  part  thereof,  to  Chicago,  con- 
signed by  direction  of  the  (xovernment  for  delivery  to  the  Western 
Cold  Storage  Co.  The  Western  Cold  Storage  (Ho.  was  at  that  time 
under  contract  with  the  United  States  Government  to  store  fresh 
and  frozen  Government  beef.  It  was  the  duty  of  the  Western  Cold 
Storage  Co.  to  load  and  unload  Government  beef  upon  its  entering 
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and  leaving  Chicago,  subject  to  no  control  on  the  part  of  the  Govern- 
ment officials  other  than  the  proper  inspection  of  the  beef  as  to  its  un- 
loading, loading,  and  storage. 

4.  The  beef  shipped  under  said  purchase  order  No.  292-M,  upon 
its  arrival  in  Chicago,  was  unloaded  and  stored  by  the  Western  Cold 
Storage  Co.  Afterwards  it  was  loaded  and  reshipped  by  the  West- 
em  Cold  Storage  Co.  to  New  York. 

5.  The  claimant  contends  that  its  provision  racks  which  accom- 
panied this  shipment  of  beef  into  Chicago  were  received  by  the 
Western  Cold  Storage  Co.  as  the  agent  of  the  Government  and  used 
for  reshipping  said  beef  from  Chicago  to  New  York,  and  that  said 
provision  racks  were  never  returned  to  the  claimant  by  the  Govern- 
ment. 

6.  The  proof  developed  that  it  was  the  custom  and  practice  of  the 
Wes-tem  Cold  Storage  Co.  of  over  20  years'  standing  to  unload  from 
foreign  cars — that  is,  cars  not  belonging  to  the  packer  making  the 
shipment — the  provision  racks  belonging  to  the  shipping  packer 
accompanying  said  shipment,  and  to  load  and  reship  same  back  to 
the  packer  on  the  first  outgoing  car  belonging  to  the  particular 
packing  company  owning  said  provision  racks.  That  portion  of 
the  beef  shipped  under  purchase  order  292~M  loaded  in  foreign  cars 
was,  upon  its  arrival  in  Chicago,  unloaded  by  the  employees  of  the 
Western  Cold  Storage  Co.,  and  according  to  the  custom  and  prac- 
tice the  provision  racks  of  the  claimant  company  found  in  said 
foreign  cars  were  unloaded  and  stacked  on  a  loading  platform  for 
reshipment  back  to  the  claimant. 

7.  The  claimant  attempts  by  indirect  proof  to  show  that  because 
it  has  no  record  of  the  return  of  these  provision  racks  that  they  were 
used  by  the  Government  in  shipping  the  beef  from  Chicago  to  New 
York.  The  only  direct  proof  that  any  of  these  provision  racks 
were  used  by  the  Government  was  that  of  one  witness,  who  testified 
that  he  saw  three  or  four  racks  placed  in  a  car  in  which  a  part  of 
said  beef  was  shipped  from  Chicago  to  ^ew  York. 

8.  The  Government,  at  and  during  the  time  of  the  shipn^ent  of 
said  beef  from  Chicago  to  New  York,  had,  and,  as  was  shown,  kept 
constantly  on  hand  a  supply  of  these  provision  racks  for  use  of  the 
Western  Cold  Storage  Co.  at  its  plant  in  Chicago,  and  the  employees 
of  the  Western  Cold  Storage  Co.  had  been  advised  by  the  Govern- 
ment officials  to  use  these  provision  racks  exclusively.  The  supply 
of  Government-owned  provision  racks  at  the  plant  of  the  Western 
Cold  Storage  Co.  was  at  no  time  exhausted  during  the  period  claim- 
ant asserts  its  provision  racks  were  used  by  the  Government  in  ship- 
ping frozen  beef  out  of  Chicago,  and  there  was  no  necessity  for 
using  claimant's  racks.     (Tr.,  pp.  83, 87, 107.) 
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DECISION. 

1.  It  is  shown  tliat  the  Western  Cold  Storage  Co.,  of  Chicago, 
was  under  contract  with  the  Government  to  receive  and  store  Gov- 
ernment beef  upon  its  arrival  at  its  plant,  and  that  its  duty  under 
its  contract  with  tlie  Government  was  to  load,  unload,  and  store  beef 
consigned  to  the  (Tovernment.  The  Government  exercised  no  con- 
trol over  the  employees  of  the  Western  Cold  Storage  Co.  in  unload- 
ing, loading,  or  storing  its  beef,  except  in  so  far  as  to  inspect  and 
see  that  sanitary  methods  of  loading,  unloading,  and  storing  were 
employed.  It  is  true  that  the  Government  advised  and  assisted  the 
Western  Cold  Storage  Co.  to  ship  its  beef  in  a  sanitary  manner  by 
furnishing  it  with  provision  racks  for  loading  said  beef  for  ship- 
ment, but  it  inspected  the  beef  only  after  it  was  loaded  and  either 
rejected  or  accepted  it  without  exercising  control  or  direction  in  its 
loading. 

2.  Therefore,  the  relation  between  the  Government  and  the  ^Vest- 
orn  Cold  Storage  Co.  was  that  of  an  independent  contractor  and  the 
Government  is  not  liable  for  the  negligent  use  or  handling,  if  there 
was  any  such  negligence,  of  the  claimant's  racks  by  the  servants, 
agents,  or  employees  of  the  Western  Cold  Storage  Co.  in  unloading 
beef  upon  its  arrival  in  Cliicago  or  in  loading  said  beef  for  shipment 
out  of  Chicago. 

3.  Furthermore,  the  claimant  has  failed  to  satisfactorily  show  that 
the  Government  received  or  used  any  of  the  provision  racks  which 
form  the  basis  of  this  claim. 

DISPOSITION. 

A  final  order  will  be  entered  denying  relief, 
(^ol.  Delafield  and  Mr.  Bowen  concurring. 


Aprii.  12,  1920. 
Case  No.  2122. 

In  re  CLAIM  OF  COLtTKBIA  BATHINa  STTIT  CO. 

1.  BECOMHEKDATION  OF  AWABD. — Where  claimant  had  been  reoommended 
for  an  award  of  a  contract,  but  incurred  no  expense  by  reason  thereof, 
there  is  no  agreement  within  the  act  of  March  2,  1919. 

8.  CLAHC  AKD  decision.— Claim  for  $4,568.79  under  the  act  of  Xarch  8, 
1919,  for  special  machinery  and  loss  on  lease  in  preparing  to  manu- 
facture wool  trousers.  Held,  no  agreement  within  the  meaning  of  said 
act. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACn\ 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  on  a  claim  for  $4,563.79  by  the  Colum- 
bia Bathing  Suit  Co.,  and  grows  out  of  an  alleged  informally  exe- 
cuted contract  under  the  following  circumstances : 

2.  Between  June,  1917,  and  August  19,  1918,  the  claimant  had 
eight  contracts  with  the  Government  for  the  manufacture  of  woolen 
and  cotton  breeches,  aggregating  308,000  pairs.  The  last  of  this 
series  of  contracts  required  deliveries  to  be  com])lete  on  December 
7, 1918. 

The  claimant  relies  on  alleged  promises  of  future  contracts  made 
to  its  president,  Mr.  Patrick  H.  Crowley,  by  Lieut.  William  J. 
O'Callaghan,  assistant  to  the  Chief  of  the  Clothing  and  Equipage 
Division,  Quartermaster  General's  Office,  New  York,  as  an  induce- 
ment whereby  it  purchased  machinery,  incurred  expenses  for  labor, 
and  for  continuing  the  lease  of  its  buildings,  aggregating  $4,563.79, 
for  which  it  now  seeks  reimbursement. 

3.  It  appears  from  the  evidence  that  Mr.  Crowley  asked  Lieut. 
O'Callaghan  in  June,  1918  what  the  claimant's  standing  was  with 
the  Government  with  regard  to  its  getting  future  contracts  and  Lieut. 
O'Callaghan  answered : 

"I  understand  you  stand  very  Avell  with  the  department  in  re- 
gard to  rejections,  and  so  forth ;  if  there  are  any  contracts  to  be  given 
out  you  will  be  given  j'our  share  of  them." 

Mr.  Crowley  testified  that  he  had  a  conversation  with  Mr.  TuUy 
of  the  Quartermaster  General's  Office,  New  York,  along  the  same 
lines,  and  that  "  he  had  every  assurance  from  these  parties  that  when 
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the  present  contracts  were  finished,  as  soon  as  contracts  were  to  be 
awarded,  that  I  would  have  some." 

Mr.  Crowley  admitted,  however,  that  he  did  not  have  an  agree- 
ment with  the  agents  of  the  Government  in  June  or  August,  or  any 
promise  that  he  would  be  awarded  a  contract,  but  that  they  merely 
promised  him  that  he  would  be  given  every  consideration  if  further 
contracts  were  awarded. 

4.  Early  in  September,  1918,  the  claimant  put  in  a  bid  for  a  new 
contract,  but  all  the  bids  were  rejected  and  Mr.  Crowley  was  in- 
formed that  other  bids  would  be  requested  and  he  would  be  given 
every  consideration.  He  testified  that  Lieut.  O'Callaghan  then  told 
him: 

"Of  course,  we  will  have  to  have  more  of  those  trousers  and  you 
certainly  will  have  a  contract  the  same  as  the  others.  *  *  •  You 
need  not  worry  about  that.  You  may  rest  assured  you  will  get  an- 
other contract." 

On  September  26,  1918,  the  claimant  submitted  another  bid  for 

30,000  wool  trousers,  at  $0.75  each,  but  never  received  the  contract, 

owing  to  the  signing  of  the  armistice.     The  claimant,  however, 

relies  upon  a  letter  to  it,  dated  November  2,  1918,  from  the  depot 

quartermaster  at  Boston,  which  states  in  part  as  follows : 

"  1.  This  depot  has  just  received  advice  from  the  office  of  the 
Quartermaster  General,  New  York  City,  that  you  have  been  recom- 
mended for  an  award  on  woolen  trousers,  delivery  to  commence  Janu- 
ary 4th. 

"  2.  According  to  the  records  of  this  branch  it  is  to  be  noted  that 
you  are  greatly  delinquent  on  your  present  contract  and  unless  you 
make  every  erfort  to  overcome  this  delinquency  it  will  be  impossible 
for  you  to  make  your  first  delivery  by  that  date.    *  •  *    * 

"  3.  In  the  next  issuance  of  awards  contractors  who  have  delivered 
exactly  in  accordance  with  the  terms  of  their  contracts  will  only  be 
considered. 

"4.  It  is  requested  that  you  advise  this  branch  immediately  just 
when  you  contemplate  you  will  complete  your  present  contract. 

Mr.  Crowley  testified  he  was  sure  he  was  going  to  have  a  new  con- 
tract on  account  of  the  good  work  he  had  previously  turned  out  to  the 
satisfaction  of  the  Government,  and  he  relies  on  the  statements  made 
to  him  by  Lieut.  O'Callaghan,  plus  his  bid  and  the  receipt  of  the 
letter  of  November  2  above  quoted,  as  evidence  that  the  claimant 
actually  had  a  contract. 

5.  Mr.  Crowley  further  testified  that  the  claimant  had  been  delayed 
in  production  on  previous  contracts  on  account  of  influenza  and  lack 
of  special  machines,  and  that  the  purchase  of  additional  machinery 
was  solely  his  own  idea,  so  that  he  could  increase  production  and  keep 
up  with  the  output  demanded.  Mr.  Crowley  frankly  admitted  that 
Lieut.  O'Callaghan  did  not  suggest  that  the  claimant  put  in  the  new 
machinery. 
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6.  Lieut.  William  J.  O'Callaghan,  in  an  affidavit  which  was  ad- 
mitted in  evidence  on  objection  being  waived  by  the  claimant,  stated : 

"At  no  time  during  my  connection  with  the  Uniform  Section  of 
the  Clothing  and  Equipage  Division  of  the  Quartermaster  Corps  did 
I  make  a  promise  to  any  manufacturer  that  they  would  receive  a  con- 
tract." 

It  further  appears  from  the  testimony  of  Mr.  Crowley  that  a  baling 
machine,  for  which  the  claimant  seeks  reimbursement,  was  purchased 
on  August  2,  1918,  and  was  not  secured  for  the  performance  of  the 
contract  under  which  the  present  claim  js  made;  also  that  two  sewing 
machines  were  purchased  on  September  16, 1918. 

It  further  appears  that  under  the  terms  of  the  claimant's  existing 
lease  it  had  the  right  to  give  notice  of  termination  by  September  1, 
1918,  and  that  it  failed  to  do  so  on  said  date,  whereby  the  lease  was 
continued  until  December  1,  1919. 

DECISION. 

1.  It  is  clear  from  the  evidence  that  the  claimant  never  obtained 
the  contract  which  it  sought  through  its  bid  of  September  26,  1918. 
Although  the  claimant  was  recommended  for  an  award  of  a  contract 
and  was  so  notified,  it  did  not  incur  any  expense  subsequent  to  the 
receipt  of  that  notification,  and  the  recommendation  was  never  ap- 
proved by  the  Board  of  Keview.  Under  the  circumstances  no  con- 
tractual relations  existed  with  the  Government  on  account  of  claim- 
ant's bid  of  September  26,  1918. 

2.  Upon  the  testimony  of  the  claimant's  president  it  is  clear  that 
no  agreement  was  entered  into  with  the  agents  of  the  Government 
which  comes  within  the  act  of  March  2, 1919.  The  only  promise  that 
appears  ever  to  have  been  made  to  the  claimant  was  that  it  would 
receive  every  consideration  if  further  contracts  were  awarded.  This 
falls  far  short  of  a  promise  to  award  a  future  contract.  In  addition 
to  this,  we  have  the  statement,  under  oath,  of  Lieut.  O'Callaghan 
that  he  did  not  make  any  promise  of  award  of  a  future  contract.  That 
the  claimant  may  have  believed  that  its  performance  would  entitle 
it  to  favorable  consideration  is  not  evidence  of  an  agreement  binding 
on  the  Government  which  can  be  made  the  basis  for  the  allowance 
of  the  claim  here  presented. 

3.  In  addition  to  the  foregoing,  it  appears  that  the  obligations  for 
which  the  claimant  now  seeks  reimbursement  were  incurred  so  that  it 
could  meet  the  requirements  of  existing  contracts  and  not  in  any  sense 
upon  faith  of  any  alleged  agreement  for  future  contracts.  We  there- 
fore find  from  every  angle  of  the  case  the  claimant  has  failed  to  prove 
its  right  to  reimbursement  under  the  act  of  March  2,  1919. 

4.  For  the  reasons  stated,  the  relief  prayed  for  is  hereby  denied. 
Col.  Delafield  and  Mr.  Hendon  concurring. 


Ai>KiL  12,  11)20. 
Case  No.  2328. 

Jn  re  CLAnC  OF  JAHES  ALEZANDEB  CONST&tTCTlOH  CO. 

1.  OBAL  AOEEEHENT  EOE  ADDITIONAL  WOEK. — Where  a  contractor  has 

a  formal  contract  for  certain  work  according  to  the  plans  and  specifi- 
cations forming  a  part  of  said  contract  on  a  cost-plus  percentage  basis^ 
and  the  contracting  officer  requires  claimant  to  perform  additional 
work,  for  which  the  contracting  officer  had  no  right  to  call  under  the 
original  contract,  and  a  method  of  computing  the  contractor's  fee  for 
such  additional  work  is  agreed  upon  between  the  contractor  and  the 
contracting  officer,  the  contractor  is  entitled  to  be  compensated  for 
such  additional  work  as  provided  in  such  oral  agreement. 

2.  VOID  SXTPPLEHENTAL  CONTEACT.— Where  after  the  completion  of  the 

work  called  for  in  an  original  cost-plus  percentage  construction  contract 
a  supplemental  contract  is  entered  into  which  increases  the  maximum 
fee  provided  in  the  orig^inal  contract,  in  order  to  provide  additional 
compensation  to  the  contractor  for  work  done  by  it  in  addition  to  that 
called  for  in  the  orig^inal  contract,  such  supplemental  contract  is  void 
because  such  additional  work  was  not  within  the  purview  of  the  orig- 
inal contract. 

3.  CLAUC  AND  DECISION.— Claim  for  |13,180.84  under  the  act  of  March  8, 

1919,  for  additional  compensation  for  construction  work.  Held,  an 
agreement  within  the  meaning  of  said  act. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FIXDIXGS  OF  FACrr. 

This  case  involves  two  separate  claims,  growing  out  of  different 
facts  and  circumstances,  which  necessitate  separate  consideration. 
Claim  Xo.  1  is  for  $5,800  for  additional  fee  for  construction  work 
done  at  Taylor  Field,  Pike  Road,  near  Montgomery,  Ala. ;  Claim  Xo. 
2  is  for  $7,380.34,  which  are  alleged  to  have  been  proper  expenditures 
under  the  contract  for  the  construction  work  at  Taylor  Field,  which 
expenditures  are  alleged  to  have  been  made  by  the  petitioner,  and 
reimbursement  therefor  is  asked  from  the  Government. 

CLAIM  NO.  1. 

This  case  arises  under  the  act  of  March  2, 1919.  Statement  of  claim. 
Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic  Division 
Supply  Circular  Xo.  17,  1919,  for  $5,800,  by  reason  of  an  agreement 
alleged  to  have  been  entered   into  between  the  claimant  and   the 
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United  States.    This  claim  grows  out  of  the  following  facts  and  cir- 
cumstances : 

1.  Under  date  of  December  3,  1917,  the  petitioner,  the  James 
Alexander  Construction  Co.  (a  copartnership  consisting  of  James 
Alexander  and  W.  W.  Wessell)  entered  into  a  formal  contract  (order 
No.  50206)  with  the  United  States  (by  Lieut.  Col.  C.  G.  Edgar,  Sig- 
nal Corps,  contracting  oflScer)  by  which,  among  other  things,  it  was 
provided  as  follows  (the  typewritten  portions  of  the  printed  contract 
appearing  in  italics) : 

"Article  I.  Extent  of  tlie  work, — The  contractor  shall,  in  the 
shortest  possible  time,  furnish  the  labor,  material^  tools,  machinery, 
equipment,  facilities,  and  supplies,  and  do  all  things  necessary  for 
the  construction  and  completion  of  the  following  work : 

"  The  construction  of  cantonment  buildings^  roadways^  drainage^ 
water  system,  etc.^  in  connection  with  one  ^-squadron  aviation  train- 
ing  cavvp  to  he  erected  near  Montgomery.  Ala,,  in  accordance  with 
the  drawings  and  specifications  to  be  furnished  by  the  contracting 
officer,  and  subject  in  every  detail  to  his  supervision,  direction,  and 
instruction. 

"The  contracting  officer  may  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in  said 
drawings  and  specifications,  issue  additional  instructions,  require 
additional  work,  or  direct  the  omission  of  work  previously  ordered, 
and  the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications,  and  additions  with  the  same  effect  as  if  they  were 
embodied  in  the  original  drawings  and  specifications.  The  con- 
tractor shall  comply  with  all  such  written  instructions  or  drawings. 
•  ***«** 

•*AjiTicaLE  III.  Determination  of  fee, — As  full  compensation  for 
the  services  of  the  contractor,  including  profit  and  all  general  over- 
head expense,  except  as  herein  specifically  provided,  the  contracting 
officer  shall  pay  to  the  contractor  in  the  manner  hereinafter  pre- 
scribed a  fee  to  be  determined  at  the  time  of  completion  of  the  work 
from  the  following  schedule,  except  as  hereinafter  otherwise  pro- 
vided : 

"  If  the  cost  of  the  work  is  under  $100,000.00,  a  fee  of  ten  per  cent 
(10%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $100,000.00  and  under  $125,000.00, 
a  fee  of  $10,000.00. 

"  If  the  cost  of  the  work  is  over  $125,000.00  and  under  $250,000.00, 
a  fee  of  eight  per  cent  (8%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $250,000.00  and  under  $266,666.67^ 
a  fee  of  $20,000.00. 

"  If  the  cost  of  the  work  is  over  $266,666.67  and  under  $500,000.00, 
a  fee  of  seven  and  one-half  per  cent  (7^%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $500,000.00  and  under  $535,714.29, 
a  fee  of  $87,500.00. 

"  If  the  cost  of  the  work  is  over  $535,714.29  and  under  $3,000,- 
000.00,  a  fee  of  seven  per  cent  (7%)  of  such  cost. 

"  If  the  cofi*  of  the  work  is  over  $8,000,000.00  and  under  $3,500,- 
000.00,  a  fee  of  $210,000.00. 

8038—20 71 


1114  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

"  If  the  cost  of  the  work  is  over  $3,500,000.00,  a  fee  of  six  per  cent 
(6%)  of  such  cost. 

"  Provided,  however,  that  the  fee  upon  such  part  of  the  cost  of  the 
work  as  is  represented  by  payments  to  subcontractors,  under  sub- 
division (b)  above,  shall  in  each  of  the  above  contingencies  be  five 
per  cent  (5%)  and  no  more  of  the  amount  of  such  part  of  the  cost. 

"  The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  work,  exclusive  of  all  freight  charges  thereon,  shall 
be  included  in  the  cost  of  the  work  for  the  purpose  of  reckoning  such 
fee  to  the  contractor,  but  for  no  other  purpose. 

"The  fee  for  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof — not 
exceeding  seven  per  cent  {7%  ) — as  the  contracting  officer  may  de- 
termine. 

"  The  total  fee  to  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $67^00.00^  anything  in  this  agreement  to  the  contrary 
notwithstanding." 

2.  In  addition  to  the  above-quoted  provisions,  the  written  contract 
also  contains  detailed  provisions  in  respect  to  "  The  cost  of  the 
work,"  "  Payments,"  "  Inspection  and  audit,"  and  "  Special  require- 
ments," and  other  detailed  provisions  which,  if  not  absolutely  essen- 
tial, were  reasonably  necessary,  provisions  to  govern  the  rights  and 
conduct  of  the  parties  in  the  performance  of  work  of  the  nature 
and  character  of  that  contemplated  under  the  cost-plus  system  of 
construction  adopted  by  the  Goverimient  in  respect  to  work  of  the 
sort  contemplated  and  carried  on. 

3.  In  due  time  the  petitioner  began  upon  the  work  under  the 
written  contract,  and  when  this  got  on  the  way,  the  enlargement  of 
the  aviation  program,  founded  upon  experience  acquired  in  the  con- 
struction of  the  aviation  fields,  much  larger  facilities  were  necessary 
at  the  site  of  this  work  than  those  embraced  in,  or  contemplated 
under,  the  written  contract  of  December  3,  1917;  so  that  while  pe- 
titioner was  doing  the  work  contemplated  and  embraced  under  the 
written  contract  the  following  work  is  alleged  to  have  been  done  by 
the  petitioner  with  the  same  force  and  oi'ganization  performing  the 
work  under  the  written  contract,  which  work,  it  is  alleged,  was  done 
under  orders  received  from  the  Construction  Division  of  the  Signal 
Corps,  and  which  it  is  also  alleged  was  new  and  additional  work 
not  contemplated  or  embraced  under  the  terms  of  the  written  con- 
tract of  December  3,  1917: 

Photo  laboratory $2,700.00 

OU-reclaiming  house  5,000.00 

Steel  aero  repair,  labor,  lumber,  concrete 6, 000. 00 

4  steel  hangars,  $5,000.00  each 20, 000. 00 

2  Ice  houses 9,000.00 

Mnchine-gun  range 5,000.00 

Hospital  personnel  building 4,290.00 

Ueclamation  warehouse 1,973.50 
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Koad  around  field,  4  mi.,  at  $250.00  ml 1 $1, 000. 00 

Road  around  new  hangars 12,278.00 

91  vestibules,  at  $42.85  each 3, 899.  00 

20  screen  doors,  at  $5.00  each 100. 00 

12  window  screens,  at  $2.50  each 30.00 

6  ventilatoxs,  mess  hall,  at  $43.20  each 259. 20 

Unloading  aeroplanes 2,504.00 

Morgue,  $400.00;  road  to  morgue,  $200.00 600.00 

Water  main.  1,000  ft.,  new  hangars,  at  $2.14  ft 2, 140. 00 

Contact  beds  and  ditch 6,000.00 

82, 773.  70 

4.  There  was  no  express  agreement  or  understanding  between  tlie 
officers  of  the  Construction  Division  of  the  Signal  Corps  and  the 
petitioner  with  respect  to  the  method  of  the  execution  of  this  new  and 
additional  work,  but  the  work  was  done  under  the  direction  an<l 
supervision  of  the  Government  construction  officer  on  the  job  and 
was  handled  i|i  all  respects  by  the  Construction  Division  and  by  the 
contractor  in  the  same  manner  as  work  done  under  all  the  terms, 
conditions,  and  restrictions  mentioned  in  the  written  contract  of 
December  3, 1917 ;  nor  was  there  any  express  understanding  or  agree- 
ment between  officers  of  the  Construction  Division  of  the  Signal 
Corps  and  the  petitioner  as  to  the  amount  of  the  fee  to  be  charged 
for  the  alleged  new  and  additional  work,  but  the  conduct,  both  of  the 
petitioner  and  of  the  Government  officers  ordering  the  new  and  addi- 
tional work,  very  clearly  indicates  that  with  respect  to  the  matter  of 
fee  also  the  new  and  additional  work  was  regarded  as  a  part  and 
parcel  of  the  total  work  to  be  done  at  Taylor  Field,  Pike  Road,  noar 
Montgomery,  Ala.,  the  fee  for  all  of  which  was  to  be  determined  and 
fixed  according  to  the  sliding  scale  of  amounts  and  percentages  for 
the  determination  of  fee  and  other  provisions  with  respect  to  the 
determination  of  fee  mentioned  and  embraced  in  the  written  contract 
of  December  3,  1917. 

5.  Under  date  of  December  19,  1918,  petitioner  and  the  United 
States  (by  Clinton  G.  Brown,  captain,  A.  S.  A.,  contracting  officer) 
entered  into  a  so-called  "  Supplemental  contract "  which  undertook 
to  pay  to  the  petitioner  an  additional  fee  over  and  above  that  con- 
tained in  the  contract  of  December  3,  1917,  with  recitations  that  the 
work  for  which  the  additional  fee  was  to  be  paid  was  work  which 
the  contracting  officer  had  a  right  to  call  for  under  the  contract  of 
December  3,  1917. 

DECISION  ON   CIiAIM   NO.    1. 

1.  This  claim  does  not  involve  any  rights  under  the  contract  of 
December  3,  1917,  but  that  contract  is  herein  set  out  for  the  purpose 
of  determining  whether  or  not  the  alleged  additional  work  done  by 
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the  contractor  at  Taylor  Field  was  such  work  as  the  contractinp 
officer  had  a  right  to  require  under  the  terms  of  the  written  contract. 
The  contract  of  December  3,  1917,  calls  for  the  following  layout  of 
buildings  and  work : 

"  The  construction  of  cantonment  buildings,  roadways,  drainage, 
water  system,  etc.,  in  connection  with  one  2'-squadron  aviation 
training  camp  to  be  erected  near  Montgomery,  Ala. 

This  contract  also  contains  the  provision  that — 

"The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in  said 
drawings  and  specifications^  issue  additional  instructions,  require  ad- 
ditional work^  or  direct  the  omission  of  work  previously  ordered,  and 
the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications,  and  additions  with  the  same  effect  as  if  they  were 
embodied  in  the  original  driiwings  and  specifications." 

The  question  then  presented  is :  To  what  extent  could  the  contract- 
ing officer,  under  the  terms  of  the  written  contract,  vfiaJce  changes  in 
the  drawings  and  specif! catix)n8^  or  require  additional  work? 

2.  In  line  with  the  reasons  set  forth  in  a  decision  rendered  by 
the  War  Department  Board  of  Contract  Adjustment  in  the  case  of 
the  Selden-Breck  Construction  Co.  (Case  No.  1984),  this  Board  holds 
that  the  contracting  officer,  under  the  contract  of  December  3,  1917, 
had  the  right  to  call  only  for  such  changes  in  the  plans  and  speci- 
fications and  for  such  additional  work  as  was  necessary  and  inci- 
dental to  the  completion  of  the  work  in  accordance  with  the  general 
plan. 

3.  In  applying  the  principle  above  announced  this  Board  is  of 
opinion  that  the  contracting  officer,  under  the  contract  of  December 
3,  1917,  had  no  right  to  call  for  additional  buildings ;  or  substantial 
additions  to  buildings  already  completed  or  partially  completed  by 
the  petitioner  in  accordance  with  the  original  plans  and  specifica- 
tions; or  the  conversion  or  rebuilding  of  any  buildings  which  wens 
completed  or  partially  completed  according  to  the  plans  and  specifica- 
tions where  such  rebuilding  or  conversion  was  not  occasioned  by  the 
fault  of  the  contractor;  or  the  building,  erection,  or  construction 
of  necessary  electrical  equipment,  railroads,  roads,  waterways,  sewers, 
or  fencing  occasioned  by  the  erection  of  such  additional  buildings  not 
embraced  in  the  plans  and  specifications  under  the  original  contract, 
or  the  rebuilding  or  conversion  of  buildings  completed  or  partially 
completed  according  to  the  plans  and  specifications  where  such  re- 
building or  conversion  was  not  occasioned  by  the  fault  of  the  con- 
tractor; nor  for  the  maintenance  of  buildings  already  constructed 
undet  the  terms  of  the  written  contract  or  under  any  agreement 
independent  of  the  written  contract,  where  such  additional  work 
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embraces  additional  cost  not  to  be  compensated  for  under  any  pro- 
vision of  the  written  contract. 

4.  This  Board  is  of  opinion,  and  so  holds  also,  that  with  respect  to 
all  additional  work  which  the  contracting  officer  had  no  right  to 
call  for  under  the  terms  of  the  written  contract  of  December  3,  1917, 
as  hereinbefore  limited  and  defined,  which  was  done  by  the  peti- 
tioner at  Taylor  Field  upon  orders  received  from  the  Construction 
Division  of  the  Signal  Corps,  or  which  was  accepted  on  behalf  of 
the  United  States,  there  was  a  contract  entered  into  and  impliecj., 
from  the  facts  and  circumstances  of  the  case,  between  the  petitioner 
and  the  Government  of  the  United  States,  which  contract  comes 
within  the  purview  of  the  act  of  March  2,  1919;  and  that  it  was 
understood  between  the  parties  that,  in  the  execution  of  such  addi- 
tional work,  the  rights  of  the  petitioner  and  the  (jovernment  were 
to  be  determined  by  provisions  identical  with  those  contained  in  the 
written  contract  of  December  3,  1917 ;  and  that  it  was  understood  by 
the  parties  that  the  fee  to  be  allowed  for  the  additional  work  was 
to  be  ascertained  by  applying  the  total  cost  of  all  work  done  by  the 
petitioner  at  Taylor  Field,  whether  under  the  contract  of  December 
3,  1917,  or  under  the  informal  agreement  herein  found  to  exist,  or 
under  any  other  agreement  for  work  at  that  field,  to  a  scale  of  fees 
and  percentages  identical  with  that  set  out  in  the  contract  of  Decem- 
ber 3,  1917,  subject  to  any  other  provisions  identical  with  those  in 
the  said  contract  of  December  3,  1917,  with  respect  to  the  modifica- 
tion of  such  fees  and  percentages. 

5.  The  so-called  supplemental  contract,  looking  toward  the  pay- 
ment to  the  petitioner  by  the  Government  of  a  fee  for  the  additional 
work  done  at  Taylor  Field,  or  any  portion  thereof,  entered  into  on 
the  19th  day  of  December,  1918,  is  not  binding  upon  the  parties,  for 
reasons  set  out  in  the  case  of  the  Selden-Breck  Construction  Co. 
(No.  1984)  heretofore  decided  by  this  Board. 

CLAIM  NO.  2. 

1.  This  claim  is  for  $7,380.34  for  disbursements  alleged  to  have 
been  made  by  the  petitionei*  under  the  contract  of  December  3,  1917, 
for  the  prosecution  of  the  work  at  Taylor  Field  upon  a  cost-plus 
basis  for  which  reimbursement  is  claimed  against  the  Government. 
The  items  aggregating  this  claim  have  been  passed  upon  by  the 
Claims  Board,  Air  Service,  and  disallowed,  and  the  action  here  is 
appealed  from  the  findings  of  the  Air  Service  Claims  Board.  This 
claim  grows  out  of  the  following  facts  and  circumstances : 

2.  The  contract  of  December  3,  1917,  contains  the  following  pro- 
visions with  respect  to. the  reimbursement  of  the  petitioner  for 
expenditures  made  in  the  prosecution  of  the  work  at  Taylor  Field : 
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"Article  II.  Cost  of  the  work. — ^The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved 
or  ratified  by  the  contracting  officer  and  as  are  included  in  the  fol- 
lowing items : 

"(a)  All  labor,  material,  machinery,  hand  tools  not  owned  by  the 
workmen,  supplies,  and  equipment  necessary  for  either  temporary  or 
permanent  use  for  the  benefit  of  said  work,  but  this  shall  not  be  con- 
strued to  cover  machinery  or  equipment  mentioned  in  section  {c)  of 
this  article.  The  contractor  shall  make  no  departure  from  the  stand- 
ard rate  of  wages  being  paid  in  the  locality  where  said  work  is  being 
done  without  the  prior  consent  and  approval  of  the  contracting 
officer. 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions 
of  this  agreement. 

"(c)  Kental  actually  paid  by  the  contractor  at  rates  not  to  exceed 
those  mentioned  in  the  schedule  of  rental  rates  hereto  attached  for 
coastruction  plant  in  sound  and  workable  condition,  such  as  pumps^ 
derricks,  concrete  mixers,  boilers,  clamshell  or  other  buckets,  electric 
motors,  electric  drills,  electric  hammers,  electric  hoists,  steam  shovels, 
locomotive  cranes,  power  saws,  engineers'  levels  and  transits,  and 
such  other  equipment  as  may  be  necessary  for  the  proper  and  eco- 
•nomical  prosecution  of  the  work. 

"Rental  to  the  contractor  for  such  construction  plant  or  parts 
thereof  as  it  may  own  and  furnish  at  the  rates  mentioned  in  the 
schedule  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
forth.  When  such  construction  plant  or  any  part  thereof  shall  ar- 
rive at  the  site  of  the  work,  the  contractor  shall  file  with  the  con- 
tracting officer  a  schedule  settingforth  the  fair  valuation  at  that  time 
of  each  part  of  such  construction  plant.  Such  valuation  shall  be 
deemed  final,  unless  the  contracting  officer  shall,  within  five  days  after 
the  machinery  has  been  set  up  and  is  working,  modify  or  change 
such  valuation,  in  which  event  the  valuation  so  made  by  the  con- 
tracting officer  shall  be  deemed  final.  When  and  if  the  total  rental 
paid  to  the  contractor  for  any  such  part  shall  equal  the  valuation 
thereof,  no  further  rental  therefor  shall  be  paid  to  the  contractor 
and  title  thereto  shall  vest  in  the  United  States.  At  the  completion 
of  the  work  the  contracting  officer  may  at  his  option  purchase  for 
the  United  States  any  part  of  such  construction  plant  then  owned  by 
the  contractor  by  paying  to  the  contractor  the  difference  between  the 
valuation  of  such  part  or  parts  and  the  total  rentals  theretofore  paid 
therefor. 

"  Rates  of  rental  as  substitutes  for  such  scheduled  rental  rates 
may  be  agreed  upon  in  writing  between  the  contractor  and  the  con- 
tracting officer,  such  rates  to  &  in  conformity  with  rates  "of  rentals 
charged  in  the  particular  territory  in  which  the  work  covered  by 
this  contract  is  to  be  performed.  If  the  contracting  officer  shaU 
furnish  or  supply  any  such  equipment,  the  contractor  shall  not  be 
allowed  any  rental  therefor  and  shall  receive  no  fee  for  the  use  of 
such  equipment. 

"(rf)  Loading  and  unloading  such  construction  plant,  the  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work  subject  to  the  provisions  herein- 
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after  set  forth,  the  installation  and  dismantling  thereof,  and  ordi- 
nary repairs  and  replacements  during  its  use  in  the  said  work. 

"(e)  Transportation  and  expenses  to  and  from  the  work  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor  and  expediting  the  production  and 
transportation  of  material  and  equipment. 

"(/)  Salaries  of  resident  engineers,  superintendents,  timekeepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor 
in  connection  with  said  work.    In  case  the  full  time  of  any  field  em- 

Eloyee  of  the  contractor  is  not  applied  to  said  work  but  is  divided 
etween  said  work  and  other  work,  his  salary  shall  be  included  in 
this  item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

"(^)  Buildings  and  equipment  required  for  necessary  field  offices, 
commissary  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  po^age,  etc. 

"(A)  Such  bonds,  fire  liability,  and  other  insurance  as  the  con- 
tracting officer  may  approve  or  require;  and  such  losses  and  ex- 
penses, not  compensated  by  insurance  or  otherwise,  as  are  found  and 
certified  by  the  contracting  officer  to  have  been  actually  sustained 
(including  settlements  made  with  the  written  consent  and  approval 
of  the  contracting  officer)  by  the  contractor  in  connection  with 
said  work,  and  to  have  clearly  resulted  from  causes  other  than  the 
fault  or  neglect  of  the  contractor.  Such  losses  and  expenses  shall 
not  be  included  in  the  cost  of  the  work  for  the  purpose  of  deter- 
mining the  contractor's  fee.  The  cost  of  reconstructing  and  replac- 
ing any  of  the  work  destroyed  or  damaged  shall  be  included  in  the 
cost  of  the  work  for  the  purpose  of  reimbursement  to  the  contractor, 
but  not  for  the  purpose  of  determining  the  contractor's  fee,  except 
as  hereinafter  provided. 

"(i)  Permit  fees,  deposits,  ro^yalties,  and  other  similar  items  of 
expense  incidental  to  the  execution  of  this  contract  and  necessarily 
incurred.  Expenditures  under  this  item  must  be  approved  in  advance 
by  the  contracting  officer. 

"(j)  Such  proportion  of  the  transportation,  traveling,  and  hotel 
expenses  of  officers,  enffineers,  and  other  employees  of  the  contractor 
as  is  actually  concurrea  in  connection  with  tnis  work. 

"(A)  Such  other  items  as  should,  in  the  opinion  of  the  contracting 
officer,  be  included  in  the  cost  of  the  w^ork.  When  such  an  item  is 
allowed  by  the  contracting  officer,  it  shall  be  specifically  certified 
as  being  allowed  under  this  paragraph. 

"  The  United  States  reserves  tne  right  to  pay  directly  to  common 
carriers  any  or  all  freight  charges  on  material  of  all  kinds  and  ma- 
chinery furnished  under  this  contract  and  certified  by  the  con- 
tracting officer  as  being  for  installation  or  for  consumption  in  the 
course  of  the  work  hereunder;  the  contractor  shall  be  reimbursed 
for  such  freight  charges  of  this  character  as  it  shall  pay  and  as 
shall  be  specifically  certified  by  the  contracting  officer,  but  the  con- 
tractor shal  have  no  fee  based  on  such  expenditures.  Freight  charges 
paid  by  the  contractor  for  transportation  of  construction  equip- 
ment, construction  plant,  tools,  and  supplies  of  every  character,  shall 
be  treated  as  part  of  the  cost  of  the  work  upon  which  the  contractor's 
fee  shall  be  based,  provided  that  charges  for  transportation  of  such 
construction  equipment,  construction  plant  and  tools  over  distances 
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in  excess  of  five  hundred  miles  shall  require  the  special  approval  of 
the  contracting  officer. 

'^  No  salaries  of  the  contractor's  executive  officers,  no  part  of  the 
expense  incurred  in  conducting  the  contractor's  main  office  or  regu- 
larly established  branch  office,  and  no  overhead  expenses  of  any  kind, 
except  as  specifically  listed  above,  shall  be  included  in  the  cost  of  the 
work;  nor  shall  any  interest  on  capital  employed  or  on  borrowed 
money  be  included  in  the  cost  of  the  work. 

"  The  contractor  shall  take  advantage  to  the  extent  of  its  ability 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptly  notify  the  contracting  officer  of  its  inability  and  its 
reasons  therefor. 

"All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities,  or  from  rebates,  refunds,  etc.,  shall  be  accounted 
for  by  the  contractor  and  applied  in  reduction  of  the  cost  of  the 
work. 

"ARTicui:  IV.  Payments. — On  or  about  the  seventh  day  of  each 
month  the  contracting  officer  and  the  contractor  shall  prepare  a 
statement  showing  as  completely  as  possible:  (1)  the  cost  of  the 
work  up  to  and  including  the  last  day  of  the  previous  month,  (2) 
the  cost  of  the  materials  "furnished  by  the  contracting  officer  up 
to  and  including  such  last  day,  and  (3)  an  amount  equal  to  three 
and  one-half  per  cenl  (3^%),  except  as  herein  otherwise  provided, 
of  the  sum  of  (1)  and  (2)  on  account  of  the  contractor's  fee:  and 
the  contractor  at  such  time  shall  deliver  to  the  contracting  officer 
original  signed  pay  rolls  for  labor,  original  invoices  for  materials 
purchased,  and  all  other  original  papers  not  theretofore  delivered 
supporting  expenditures  claimed  by  the  contractor  to  be  included 
in  the  cost  of  the  work.  If  there  be  any  item  or  items  entering  into 
such  statement  upon  which  the  contractor  and  the  contracting 
officer  cannot  agree,  the  decision  of  the  contracting  officer  as  to 
such  disputed  item  or  items  shall  govern.  The  contracting  officer 
shall  then  transmit  to  a  Signal  Corps  disbursing  officer  a  copy  of 
said  statement,  together  with  original  pay  rolls,  invoices,  and  other 
necessary  papers  relating  thereto,  and  said  disbursing  officer  shall, 
as  soon  as  may  be  practicable,  pay  to  the  contractor  tne  cost  of  the 
work  mentioned  in  (1)  and  the  fee  mentioned  in  (3)  of  such  state- 
ment, less  all  previous  payments.  When  the  statement  above  men- 
tioned includes  any  work  of  reconstructing  and  replacing  work 
destroyed  or  damaged,  the  payment  on  account  of  the  fee  in  (3) 
for  such  reconstruction  and  replacement  work  shall  be  computed  at 
such  rate,  not  exceeding  three  and  one-half  per  cent  (3J%),  as  the 
contracting  officer  may  determine.  The  statement  so  made  and  all 
payments  made  thereon  shall  be  final  and  binding  upon  both  parties 
lereto,  except  as  provided  in  Article  XIV  hereoi.  The  contracting 
officer  may  also  make  payments  at  more  frequent  intervals  for  the 
purpose  of  enabling  the  contractor  to  take  advantage  of  discounts 
at  intervals  between  the  dates  above  mentioned  or  for  other  lawful 
purposes.  Upon  final  completion  of  said  work  and  the  execution 
by  the  contractor  of  a  release  forever  discharging  the  United  States 
of  and  from  all  manner  of  debts,  claims,  and  demands  whatsoever 
arising  under  or  by  virtue  of  this  contract,  the  contracting  officer 
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shall  pay  to  the  contractor  the  unpaid  balance  of  the  cost  of  the 
work  and  of  the  fee  as  determined  under  Articles  II  and  III  hereof. 


"Article  XIV.  Settlement  of  disputes. — This  contract  shall  be 
interpreted  as  a  whole,  and  the  intent  of  the  whole  instrument  rather 
than  the  interpretation  of  any  special  clause  shall  govern.  If  any 
doubts  or  disputes  shall  arise  as  to  the  meaning  or  interpretation  of 
anj^thing  in  this  contract,  or  if  the  contractor  shall  consider  himself 
prejudiced  by  any  decision  of  the  contracting  officer  made  under 
the  provisions  of  Article  IV  hereof,  the  matter  shall  be  referred  to 
the  Chief  Signal  Officer  for  determination.  If,  however,  the  con- 
tractor shall  feel  aggrieved  by  the  decision  bf  the  Chief  Signal 
Officer  he  shall  have  the  right  to  submit  the  same  to  the  Secretary 
of  War,  whose  decision  shall  be  final  and  binding  upon  both  parties 
hereto." 

DECISION  ON  CLAIM  NO.  2. 

1.  Item  A. — This  item  is  for  $454.34  for  money  advanced  for  trans- 
portation of  laborers  to  the  field. 

A  considerable  sum  of  money  was  advanced  by  the  petitioner  in 
January,  1918,  for  the  transportation  of  laborers  from  New  Orleans 
to  Taylor  Field.  Upon  the  presentation  by  the  petitioner  to  the  Gov- 
ernment auditor  of  a  claim  for  this  disbursement,  a  large  portion  of 
the  amount  was  reimbursed  to  the  petitioner,  but  the  sum  of  $454.34 
was  disallowed  because  this  sum  had  been  earned  by  the  men  who 
reported  to  the  work  and  petitioner  had  failed  to  deduct  the  same. 
It  is*  very  clearly  shown  in  the  correspondence  and  in  the  evidence 
that  there  was  an  understanding  between  Lieut.  Mclnerney,  the  Gov- 
ernment representative  on  the  job,  and  the  petitioner,  that  the  fares 
paid  on  these  men  should  be  handled  merely  as  an  advance,  and  that 
the  amount  so  advanced  should  be  collected,  as  the  men  earned  a  suffi- 
cient amount  of  money  to  make  reimbursement,  and  that  the  only 
loss  which  should  have  been  incurred  under  that  agreement  involved 
sums  of  money  so  advanced  to  men  who  did  not  show  up  for  work. 
(Tr.  p.  43.)  It  is  clear  that  under  the  contract  the  petitioner  could 
only  make  advancements  for  the  transportation  of  laborers  to  the 
job  upon  such  terms  and  conditions  as  were  prescribed  by  the  Gov- 
ernment superintendent  of  construction,  and  the  petitioner  was 
bound  to  use  ordinary  care  in  protecting  the  Government's  interest 
in  pursuance  of  any  reasonable  direction  given  in  this  respect  by  the 
Government  officer.  There  was  no  evidence  adduced  before  this 
Board  to  show  that  any  amount  involved  in  the  item  here  under  con- 
sideration was  lost  except  through  the  negligent  handling  by  the 
petitioner  of  its  pay  rolls.  Any  amount  here  lost  could,  and  should, 
have  been  deducted  from  the  pay  earned  by  the  men,  and  the  loss 
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suffered  is  the  result  of  petitioner's  own  fault.  The  Government 
auditors  were  liberal  in  their  allowance  under  this  agreement,  and 
this  Board  finds  no  evidence  to  support  a  reversal  of  the  finding  of 
the  Air  Service  Claims  Board. 

Item  B, — This  item  is  for  $98.13,  representing  the  ainouiit  of  meal 
tickets  which  were  advanced  by  petitioner  to  the  men  who  did  not 
earn  sufficient  monev  to  make  reimbursement.  The  (Tovernment  was 
running  a  commissary  at  the  field  and  issued  meal  books  to  petitioner 
and  charged  the  petitioner  for  these  meal  books.  These  meal  books 
or  tickets  were  then  advanced  by  petitioner  to  the  men  upon  the 
understanding  that  the  i)rice  therefor  would  l)e  deducted  from  their 
wages  on  the  pay  roll.  It  is  clear  that  the  Government  is  not  re- 
sponsible for  this  item.  It  was  a  mere  advance  by  the  petitioner  to 
the  men  at  petitioner's  own  risk.  Petitioner's  auditor  very  frankly 
said  that  petitioner  had  no  means  of  i)roving  this  item.  The  Govern- 
ment auditors  were  also  very  liberal  in  allowances  made  for  meai 
tickets  issued  by  the  petitioner  to  its  employees,  but  there  could  be 
found  no  justification  for  the  allowiiiice  of  the  item  here  under  con- 
sideration which  was  lost  by  the  petitioner  as  a  result  of  its  own 
fault,  and  this  Board  finds  no  justification  either  in  law  or  equity  for 
reversing  the  finding  of  the  Air  Service  Claims  Board. 

Item  C  is  for  $132.34,  which,  it  is  stated,  has  been  paid. 

Item,  D  is  for  $35.59  involved  in  the  adjustment  of  errors  and 
duplications  occurring  in  the  pay  roll,  for  which  the  auditor  could 
find  no  justification.  Petitioner's  auditor  frankly  said  that  no  proof 
could  be  produced  for  this  item.  Xo  evidence  has  been  produced  to 
support  its  allowance,  and  this  Board  is  compelled  to  deny  it.  The 
auditors  went  quite  far,  and  were  very  liberal,  in  their  adjustment  of 
the  faulty  and  poorly  kept  pay  rolls  of  the  petitioner. 

Item  E  is  for  $14.10,  a  discount  which  should  have  been  secured  by 
the  petitioner  upon  the  bill  of  the  Mercantile  Paper  Co.  and  which 
was  not  secured.  This  paper  company  informed  the  Government 
auditor  that  if  the  discount  had  been  asked  for  by  the  petitioner  it 
would,  have  been  allowed.  Under  the  last  but  one  clause  of  Article 
II  of  the  contract,  it  was  the  plain  duty  of  the  petitioner  to  secure 
this  discount,  and  its  failure  to  do  so  was  a  result  of  its  own  negli- 
gence, and  there  can  be  no  allowance  for  it. 

Item  F  is  for  $298.05  for  money  paid  by  the  petitioner  to  Mr.  C.  R. 
Story,  petitioner's  superintendent  of  construction,  either  over  and 
above  the  amount  of  salary  allowed  by  the  Government  officer  or 
after  the  time  that  petitioner  was  instructed  to  discharge  him.  Mr. 
Story,  who  was  a  brother-in-law  of  Mr.  Wessell  (one  of  the  part- 
ners of  the  petitioner),  was  not,  in  the  judgment  of  the  Government 
superintendent,  efficient,  and  Mr.  Wessell  was  instructed  to  reduce 
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his  salary  for  a  time  and  then  discharge  him.  He  paid  no  atten- 
tion to  this  instruction,  but  continued  to  pay  him  the  salary.  This 
was  an  expenditure  which  petitioner  made  at  its  own  risk  and  as  a 
result  of  its  own  fault,  and  there  is  no  justification  in  the  evidence 
adduced  for  its  allowance.    It  must  therefore  be  denied. 

Ite'fji  G  is  for  additional  fee  for  additional  work,  which  has  been 
treated  of  in  claim  No.  1  of  this  decision. 

Item  H  was  originally  filed  by  petitioner  on  behalf  of  the  Finley 
Method  Co.  for  $5,545.94,  but  subsequently  filed  in  the  case  by  the 
Finley  Method  Co.  itself  for  the  sum  of  $1,740.21,  growing  out  of 
the  same  situation.  This  company  was,  therefore,  a  subcontractor 
under  the  petitioner,  and  any  claim  upon  its  behalf  must  be  consid- 
ered under  the  claim  of  the  James  Alexander  Construction  Co.  It 
appears  that  the  Alabama  Finley  Method  Co.  entered  into  a  contract 
with  the  James  Alexander  Construction  Co.  on  January  25,  1918, 
for  the  resurfacing  of  certain  roads  at  Taylor  Field,  and  the  claim 
presented  on  behalf  of  the  Alabama  Finley  Method  Co.  embraces 
expenditures  and  obligations  alleged  to  have  been  made  upon  the 
faith  of  the  agreement  made  with  the  James  Alexander  Construc- 
tion Co.  Mr.  Parham,  who  is  auditor  for  the  James  Alexander 
Construction  Co.,  says  that  no  money  has  ever  been  paid  to  the 
Alabama  Finley  Method  Co.,  and  that  any  amount  that  is  allowed 
will  be  paid  directly  to  that  subcontractor.  The  clause  of  the  written 
contract  between  the  Government  of  the  United  States  and  the 
James  Alexander  Construction  Co.  under  which  the  item  claimed 
may  be  allowed  to  the  petitioner,  if  at  all,  is  clause  (A),  Article  II, 
which,  among  other  things,  provides  that  the  contractor  may  be 
reimbursed  for— 

"such  losses  and  expenses,  not  compensated  by  insurance  or  other- 
wise, as  are  found  and  certified  by  the  contracting  officer  to  have 
been  actually  sustained  (including  settlements  made  with  the  written 
consent  and  approval  of  the  contracting  officer)  by  the  contractor  in 
connection  with  said  work,  and  to  have  clearly  resulted  from  causes 
other  than  the  fault  or  neglect  of  the  contractor." 

It  is  not  shown  in  evidence  in  this  case  why  the  Alabama  Finley 
Method  Co.  was  not  permitted  to  continue  and  complete  its  contract^ 
or  whether  this  was  due  to  its  own  fault  or  to  the  fault  of  the  peti- 
tioner, or  at  the  request  of  any  Government  officer.  In  these  circum- 
stances, this  Board  is  unable  to  determine  whether  or  not  any  amount 
claimed  to  have  been  expended  by  the  Alabama  Finley  Method  Co. 
is  a  proper  charge  to  be  made  under  the  terms  of  the  contract  be- 
tween the  United  States  and  the  James  Alexander  Construction  Co., 
but  it  is  the  opinion  of  this  Board  that  the  matter  should  be  resub- 
mitted to  the  Air  Service  Claims  Board  and  an  opportunity  given  to 
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the  petitioner  to  furnish  such  evidence  as  it  may  be  able  to  secure 
and  which  may  enable  the  Air  Service  Claims  Board  to  determine 
whether  or  not  such  items  may  be  allowed.  This  matter  does  not 
appear  to  have  received  any  consideration  by  the  Air  Service  Claims 
Board  as  an  item  in  the  claim  of  the  James  Alexander  Construction 
Co,,  and  it  is  not  contemplated  that  these  matters  will  be  considered 
by  this  Board  until,  after  full  hearing,  the  bureau  board  has  failed  to 
reach  an  agreement  with  the  contractor. 

Item  I. — Item  I  is  for  $300  for  extra  pay  for  services  as  auditor 
of  Mr.  Robert  W.  Parham.    This  item  has  been  paid. 

Items  J  and  L. — Item  J  is  for  $291.85  for  H.  N.  Hughes,  clerk, 
-compromise  Nixon-Smith  claim,  and  item  L  is  for  $100  for  attorney's 
fee  for  James  I.  Parish  in  the  same  matter.  The  Nixon-Smith  Co. 
had  rented  to  the  petitioner  certain  tractors  which  were  not  satisfac- 
tory, and  they  were  ordered  oflf  the  job.  Thereupon  the  Nixon- 
Smith  Co.  brought  suit  against  the  petitioner,  and  this  matter  was 
taken  up  by  Lieut.  Knight,  the  Government  oflScer  on  the  job,  with 
the  officer  in  charge  of  construction.  Director  of  Military  Aeronau- 
tics, Washington,  requesting  instructions  as  to  whether  or  not  the 
suit  should  be  defended;  and  Maj.  T.  G.  Gallagher,  Signal  Corps, 
notified  the  officer  in  charge  of  construction,  Taylor  Field,  that, 
upon  advice  from  the  local  district  attorney  of  the  United  States, 
the  suit  should  be  defended,  and  said: 

"  You  are  therefore  directed  to  instruct  the  contractor  to  hire 
•counsel  to  defend  the  case.  The  contractor  may  be  reimbursed  for 
attorney's  fee  under  Article  2-H  of  the  contract,  but  it  must  be 
plainly  understood  that  the  fees  must  be  reasonable  in  amount  or 
they  will  not  be  passed." 

Under  these  circumstances  this  Board  is  of  opinion  that  the  amount 
of  the  claim,  having  been  reduced  to  judgment  in  a  bona  fide  action 
■of  law,  the  expenditure  for  the  judgment  rendered,  together  with 
costs  and  attorney's  fee  of  $100,  are  items  which  should  be  allowed 
to  the  petitioner  under  the  contract  of  December  3,  1917,  upon  the 
presentation  of  proper  vouchers. 

Item  K. — This  item  is  for  $110  paid  to  Lewelling  &  Price  Wil- 
liams, and  is  made  up  of  $30  for  one  day  during  which  a  certain 
trench-digging  machine  rented  from  Lewelling  &  Price  Williams 
was  not  in  working  order  as  a  result  of  the  fault  of  the  owner  of  the 
machine,  and  $80  on  account  of  certain  other  machines  rented  from 
Lewelling  &  Price  Williams  which  were  not  in  condition  to  operate 
due  to  the  fault  of  the  owner.  No  service  whatever  was  rendered  by 
this  equipment  during  the  time  for  which  disallowance  was  properly 
made,  and  there  is  no  evidence  whatever  to  justify  this  Board  in 
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allowing  this  item.  A  considerable  amount  of  equipment  was  rented 
from  Lewelling  &  Price  Williams  for  use  both  at  the  Taylor  Field 
and  at  another  place  where  this  petitioner  was  doing  work,  which 
is  involved  in  another  claim  before  this  Board,  and  this  machinery 
was  totally  unfitted  for  the  purpose  for  which  it  was  rented,  and  it 
was  not  used.  The  property  was  tied  up  with  a  number  of  attach- 
ments while  on  the  premises,  and  Lewelling  &  Price  Williams  threat- 
ened the  petitioner  with  a  suit  for  damages  for  breach  of  contract 
with  respect  to  the  use  of  this  machinery.  The  petitioner  com- 
promised the  claim  for  damages  by  paying  to  Lewelling  &  Price 
Williams  something  over  $1,000,  a  portion  of  which  payment  is 
reflected  iii  the  claim  set  out  in  this  item.  From  the  evidence  ad- 
duced, it  seems  that  this  claim  of  Lewelling  &  Price  Williams  was 
absolutely  without  foundation,  and  the  compromise  was  made  with- 
out the  consent  or  advice  of  any  Government  agent,  and  under  circum- 
stances which  would  not  justify  this  Board  in  finding  that  petitioner 
is  entitled  to  any  allowance  for  expenditures  made  in  the  settlement 
of  that  claim,  and  the  item  of  $110  here  set  out  must  be  disallowed. 

2.  The  determination  of  the  items  of  allowance  to  the  petitioner 
under  the  contract  of  December  3, 1917,  involving  the  employment  of 
a  considerable  number  of  men,  was  not  an  easy  matter.  The  Govern- 
ment had  a  superintendent  of  construction  and  an  auditor  on  the  job 
to  check  and  pass  upon  all  these  allowances,  and  these  Government 
officers  were  familiar  with  the  circumstances.  In  this  case  the  Gov- 
ernment was  fortunate  in  having  alert  and  intelligent  officers  looking 
out  for  the  Government's  interests.  The  whole  case  shows  that  these 
Government  officers  made  all  reasonable  concessions,  and,  in  some 
instances,  made  allowances  upon  equitable  considerations  which 
might  not  strictly  have  been  required  according  to  the  terms  of  the 
agreement.  These  officers  were  familiar  with  each  one  of  the  items  that 
has  been  presented  in  this  case  and  have  passed  upon  these  items  in 
the  light  of  the  existing  situation  and  with  fairness  and  impartiality. 
On  the  other  hand,  while  the  difficulty  of  the  situation  is  not  lost 
sight  of,  it  is  apparent  that  the  petitioner  did  not  show  that  jealous 
regard  for  the  rights  of  the  Government  that  one  is  accustomed 
to  use  in  dealings  respecting  his  own  interest.  In  these  circum- 
stances this  Board  feels  compelled  to  say  that  items  which  have  been 
passed  upon  and  disallowed  by  the  officers  on  the  job,  familiar  with 
all  the  circumstances  in  connection  with  it,  can  not  be  allowed  by  this 
Board  unless  strict  proof  is  furnished  that  the  expenditure  was  made, 
and  that  it  was  a  proper  one  to  have  been  charged  to  the  Government 
in  the  prosecution  of  the  work.  In  this  regard  as  respects  most  of 
the  items  claimed  by  the  petitioner,  the  petitioner  has  utterly  failed. 
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DISFOSmON. 

Claim  No.  1. — This  Board  will  make  and  transmit  a  statement  of 
the  nature,  terms,  and  conditions  of  the  agreement  and  Certificate  C 
to  the  Claims  Board,  Air  Service,  for  action  in  the  manner  provided 
in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Sto- 
rage and  Traffic  Division. 

Claim  No,  2. — A  copy  of  this  decision  will  be  furnished  the  Claims 
Board,  Air  Service,  for  its  information  and  guidance. 

Col.  Delafield  and  Maj.  Farr  concurring. 


April  12,  1920. 
Case  No.  2359. 

In  IV  CLAIM  OF  MABC  STEBNBEBG. 

1.  INTEBEST. — Claimant  is  entitled  to  interest  upon  his  capital  invested  in 

raw  materials  from  the  time  of  suspension  to  the  time  of  pajrment  under 
section  C  of  Supply  Circular  19,  March  6,  1919,  as  a  c^njing  charge, 
unless  it  appears  that  the  contract  is  a  losing  one. 

2.  BENT — STOBAGE. — Where  by  the  terms  of  an  adjustment  agreement  the 

Government  was  to  take  over  certain  material  and  delayed  taking  pos- 
session of  same  for  several  months,  and  in  order  to  protect  and  pre- 
s^,rve  same  claimant  rented  a  building  and  hired  a  watchman,  he  is 
entitled  to  be  reimbursed  for  such  expense. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  lor  |6,938.62 

for  rent,  interest,  and  other  expenses.  Held,  claimant  entitled  to  re- 
cover in  part. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  with  Claims  Board,  Director  of  Pur- 
chase, which  board  found  that  an  informal  agreement  had  been  en- 
tered into  between  the  claimant  and  the  United  States  of  America 
as  of  on  or  about  September  5, 1918,  for  25,618  pairs  of  woblen  spiral 
puttees  at  $2.25  per  pair.  Said  board  offered  claimant  an  allowance 
in  settlement  of  $53,231.52,  which  was  afterwards  reduced  by  $2,- 
330.67,  the  revised  allowance  being  $50,900.85,  from  which  claimant 
a4>pealed  to  this  Board. 

A  hearing  was  held  before  this  Board  Mh^rch  12, 1920. 

DECISION. 

1.  The  correspondence  and  papers  upon  which  the  claim  is  based 
are  voluminous,  and  inasmuch  as  it  is  thought  that  the  agreement 
was  correctly  found  by  the  bureau  board  the  evidence  need  not  be 
discussed  at  length  in  this  decision.  The  only  questions,  therefore, 
that  require  consideration  here  are  those  relating  to  the  items  dis- 
allowed by  the  bureau  board. 

2.  These  are  as  follows : 

Carrying  charges  (Interest  on  money  borrowed) $2,927.70 

Rent ^ 375.  00 

Special    facilities 69.  77 

Overcharge,  examining,  and  measuring ^     1,885.90 
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The  last  three  items  make  up  the  total  of  $2,330.67  deducted  from 
the  settlement  allowance  as  originally  computed,  as  stated  above. 
Since  the  offer  of  the  reduced  allowance  by  the  bureau  board,  claim- 
ant has  increased  the  item  for  interest  in  carrying  charges  to  $4,258.52. 
He  has  also  added  an  item  of  $350  for  salary  of  a  watchman  at  the 
premises  where  certain  of  the  finished  articles  were  stored  under  cir- 
cumstances presently  to  be  referred  to. 

3.  It  appears  that  by  the  terms  of  the  agreement  of  adjustment 
tendered  claimant,  the  Government  was  to  take  over  certain  ma- 
terials consisting  of  152,872  yards  of  cloth,  538  yards  of  olive-drab 
tape,  2  rolls  of  burlap,  one  roll  of  tar  paper,  4,000  Signod  seals,  and 
350  pounds  of  strapping  iron.  These  quantities  are  those  reported  as 
in  claimant's  possession  by  a  Lieut.  Jones,  assistant  to  Capt.  W.  D. 
Wilkinson,  in  charge  of  the  Knit  Goods  Section  at  the  Philadelphia 
depot,  who  made  an  inventory  of  them  by  the  latter's  direction  at 
some  date  shortly  after  the  armistice. 

The  Government  failed  to  take  possession  of  this  material.  Claim- 
ant's lease  at  1226  Race  Street  expired  May  1,  1919,  and  he  was 
notified  that  the  rent  would  be  raised  from  $900  to  $1,200  a  year.  He 
accordingly  leased  certain  pr^nises  at  227  North  Thirteenth  Street, 
at  $H.5  a  month  rent,  and  used  them  exclusively  for  the  storage  of 
the  materials  in  question,  which  he  caused  to  be  moved  tiiere.  It  wh^ 
not  until  November,  1919,  that  the  zone  supply  officer  sent  for  diss 
material  and  removed  it.  Claimant  thereupon  made  effoils  to  dis- 
pose of  this  lease  and  succeeded  in  doing  ao,  thus  tenninnting  his 
liability  thereon  November  20, 1919. 

Claims  Board,  Director  of  Purchase,  refused  to  make  any  allow- 
ance for  rent  subsequent  to  September  28, 1918.  Fnom  a  letter  dated 
September  9,  1919,  from  Claims  Board,  Office  Director  of  Purchase^ 
to  zone  supply  officer,  Philadelphia,  an  attested  copy  of  which  is  in 
this  file,  this  attitude  appears  to  have  been  based  on  the  theory  that 
the  contract  by  its  terms  expired  September  28,  1918,  and  that  no 
allowance  for  rent  subsequent  to  that  date  was  permissible.  This 
position  is  manifestly  erroneous,  since  the  supposed  date  of  expiration 
referred  to  was  that  fixed  by  a  formal  contract  tendered  claimant  in 
July,  1918,  which  was  never  executed.  Claimant  was  under  the 
duty  of  taking  care  of  the  material  which  the  Government  was  to 
take  over,  and  has  done  so  in  an  effici^it  and  economical  manner, 
as  evidenced  by  his  obtaining  a  place  of  storage  at  less  ttian  half 
the  rent  which  he  had  been  paying  for  the  premises  where  the  mate- 
rials were  at  the  date  of  suspension  of  work.  He  should  be  allowed 
the  rent  he  was  compelled  to  pay  until  such  time  as  the  Government 
saw  fit  to  take  charge  of  its  property  itself  and  for  such  further  rea- 
sonable time  as  was  necessary  for  him  to  dispose  of  the  lease  entered 
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into  by  him  for  the  sole  purpose  of  protecting  this  Government  prop  • 
erty — ^which  in  this  case  was  only  a  few  days.  He  should  also  be 
allowed  the  expense  of  moving  from  the  Bace  Street  premises  to 
North  Thirteenth  Street  and  the  reasonable  amount  paid  for  the 
services  of  a  watchman. 

4.  Claimant  is  clearly  entitled  under  Article  IV,  section  C,  of  Sup- 
ply Circular  19,  March  6, 1919,  to  interest  upon  his  capital  invested 
in  raw  materials,  by  way  of  carrying  charge,  unless  it  appears  that 
the  contract  was  a  losing  one.  This  Board  has  recently  held  in  the 
matter  of  Belmont  Iron  Works,  No.  2168,  that  where  the  record  shows 
that  it  is  doubtful  whether  or  not  the  contract  was  a  profitable  one, 
it  will  be  assumed  that  it  was  and  the  contractor  will  be  allowed  in- 
terest by  way  of  carrying  charge  accordingly.  A  witness  on  behalf  of 
the  Government  on  the  hearing  undertook  to  testify  that  this  claim- 
ant would  have  lost  money  if  he  had  completed  his  contract,  basing 
his  statements  upon  figures  deduced  by  himself  from  the  manufac- 
ture of  lOb  pairs  of  puttees  by  another  concern  at  another  place,  to 
which  he  added  a  percentage  of  overhead  which  he  admitted  was 
entirely  arbitrary  and  not  based  in  any  way  upon  the  experience 
of  claimant's  business  or  upon  conditions  in  Philadelphia. 

Upon  this  theory,  a  Government  accountant  might  demonstrate  to 
his  own  satisfaction  that  any  contract  was  a  losing  one  for  the  con- 
tractor by  assuming  a  sufficiently  large  overhead.  Claimant  is  an 
experienced  manufacturer  and  it  is  inconceivable  that  he  should  have 
shown  the  persistency  which  the  record  shows  he  did  in  keeping  after 
this  contract  if  he  had  believed  he  was  going  to  lose  money  on  it.  No 
reason  whatever  appears  for  excluding  him  from  the  benefits  of  the 
provision  of  the  supply  circular  referred  to  above,  and  he  should  be 
allowed  interest. 

5.  The  necessity  for  the  expenditure  of  the  other  two  items  disal- 
lowed was  not  sustained  by  the  claimant,  and,  in  the  opinion  of  this 
Board,  Claims  Board,  Office  of  Director  of  Purchase,  was  correct  in 
its  disallowance  of  them. 

6.  It  should  be  noted  that  there  is  a  discrepancy  of  approximately 
10,000  yards,  according  to  the  papers  in  the  file,  between  the  number 
of  yards  of  puttee  cloth  as  shown  by  Lieut.  Jones's  inventory  and  the 
amount  reported  as  actually  taken  over  by  the  Government  in  Novem- 

.  ber,  1919.    This  matter  should  be  carefully  investigated  by  Claims 
Board,  Director  of  Purchase,  and  the  discrepancy  rectified  if  possible. 

DISPOSITION. 

This  Board  herewith  transmits  its  decision  to  Claims  Board,  Direc- 
tor of  Purchase,  for  appropriate  action  in  accordance  therewi 
Col.  Delafield  and  Capt.  Morgan  concurring. 
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April  13,  1920. 
Case  No.  2173. 

In  re  CLAIM  OF  THE  PABXEB-YOVHO  CO. 

1.  JUBI8DICTI0H. — When  the  olaiinaiit  did  not  perform  the  alleged  oral 
asrreement  in  whole  or  in  part,  and  did  not  make  expenditnres  or  in« 
cur  obligations  upon  the  faith  of  the  same  prior  to  Hoyember  IS,  1918» 
it  is  not  entitled  to  relief  under  the  aot  of  ICarch  %,  1919. 

S.  ORAL  AGBEEMENT. — Where  the  claimant  made  an  oral  agreement  with  a 
procurement  officer  which  was  not  approved  by  the  Board  of  BcTiew, 
which  the  claimant  knew  was  necessary  for  its  yalidity,  no  bindings 
agreement  was  entered  into. 

Z.  CLAIM  AHD  DECI8I0H.— Claim  under  act  of  Mareh  S,  1919,  for  $10,968.10 
for  material  commitments.    Held,  claimant  not  entitled  to  fecoyer. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  Class  B  claim  for  $10,968.10,  under  an  oral  agreement 
to  make  290,000  six-inch  packing  boxes  for  Stokes  mortar  trench 
shells  at  a  price  of  95  cents  each. 

A  hearing  has  been  had  on  this  claim. 

This  Board  finds  and  decided  as  follows : 

FINDINGS   OF   FACT. 

1.  On  or  about  the  13th  day  of  February,  1918,  the  claimant  wrote 
to  Capt.  Goodwillie,  of  the  Ordnance  Department,  Washington,  D. 
C,  stating  that  it  had  two  factories  and  the  facilities  for  making 
boxes;  that  one  of  the  factories  was  situated  at  Orleans,  Vt.,  and 
the  other  at  Lisbon,  N.  H. ;  that  claimant  owned  about  140  acres  of 
timber  land  in  New  Hampshire  and  Vermont ;  and  that  its  principal 
subsidiary  companies  were  the  Woodstock  Lumber  Co.,  of  Boston, 
Mass.,  and  the  Posey  Manufacturing  Co.,  of  Hoquiam,  Wash.,  and 
that  one  of  the  mills  had  a  sawing  capacity  of  125,000  feet  of  dimen- 
sion lumber  every  10  hours;  that  the  Woodstock  Lumber  Co.  and 
its  subsidiary  companies  probably  had  no  less  than  40,000,000  feet 
of  manufactured  lumber  on  hand,  of  which  probably  60  per  cent 
was  softwood  and  the  balance  hardwood.  This  letter  concludes  with 
the  following  paragraph : 

"  We  would  like  to  have  s[)ecificati(ms  for  any  kind  of  boxes,  tent 
stakes,  poles,  etc.,  and  as  we  own  the  lumber  ana  have  the  equipment 
we  will  be  able  to  furnish  the  Government  with  the  finished  product 
at  the  minimum  cost." 
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2.  Between  February  13,  1918,  and  October  25,  1918,  there  were 
awarded  to  claimant  five  contracts  for  different  sized  boxes,  which 
contracts,  together  with  the  one  here  in  question,  would  require  ap- 
proximately 5,500,000  feet  of  lumber  to  complete,  and  prior  to 
October  15,  1918,  claimant  had  ordered  the  said  5,500,000  feet  of 
lumber. 

3.  On  October  28,  1918,  claimant  received  from  the  Ordnance 
Department  an  invitation  to  bid  on  6-inch  packing  boxes,  and  on 
October  30,  1918,  claimant  answered,  stating  that  they  were  figuring 
on  the  cost  of  these  boxes  and  expected  to  have  their  price  ready 
to  submit  to  the  department  on  November  4  or  5.  This  letter  con- 
cluded with  the  following  paragraph : 

"It  is  our  belief  that  these  boxes  will  work  to  great  advantage 
at  this  time  in  taking  up  some  of  the  smaller  pieces  that  we  accumu- 
late in  making  the  propellant  charge  boxes.  We  trust  you  will  bear 
this  in  mind  when  making  awards  for  the  6''  boxes." 

4.  Claimant  went  ovet*  its  figures  and  ascertained  the  cost  of 
making  said  boxes  was  the  sum  of  85  cents  each  and  sent  its  sales- 
man, G.  C.  Nickerson,  to  Washington  to  submit  a  bid  for  said  boxes 
at  a  figure  of  not  less  than  $1.05  and  not  more  than  $1.15. 

5.  On  November  8,  1918,  Nickerson  ascertained  some  box  con- 
tracts had  been  let  at  various  prices,  and  he  did  not  believe  he  would 
get  any  order  at  $1.05.  He  thereupon  telephoned  Brown,  the  gen- 
eral manager  of  claimant  at  Boston,  who  directed  him  to  submit  a 
bid  of  95  cents;  thereupon,  on  November  8,  1918,  Nickerson  pre- 
pared a  letter,  dated  November  8, 1918,  signed  in  the  name  of  claim- 
ant and  addressed  to  Packing  Container  Section,  Procurement  Divi- 
sion, Ordnance  Department,  attention  of  Capt.  W.  S.  Goodwillie, 
submitting  a  price  of  95  cents  each  for  said  boxes  f.  o.  b.  cars  at 
claimant's  factories.    This  letter  further  stated : 

"  In  making  the  propellant  charge  box  shook,  there  is  an  accumu- 
lation of  lumber  sizes  that  will  work  into  this  six-inch  box  with 
great  advantage,  and  it  is  reauested  that  you  take  this  into  consid- 
eration in  making  your  awards." 

6.  Nickerson,  on  November  8,  1918,  called  at  the  office  of  the  Pro- 
curement Division  and  submitted  the  offer  to  Lieut.  J.  H,  Webb. 
Lieut.  Webb,  after  examining  the  bid,  consulted  with  Maj.  H.  J. 
Welch,  of  the  Ordnance  Department,  his  superior  officer,  and  then 
stated  to  Nickerson  that  he  awarded  claimant  a  contract  for  290,000 
boxes.  On  November  ^,  1918,  Nickerson  called  at  the  office  of  the 
Procurement  .  Division  and  obtained  the  procurement  number, 
P.  W.  O.  8119-12852-0,  of  said  contract,  which  information  he  tele- 
graphed to  claimant's  general  manager  at  Boston.  On  the  same  day 
Nickerson  also  telegraphed  to  claimant  that — 
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"  the  Production  Division  insists  upon  a  weekly  production  of  2,000 
boxes,  and  that  the  Government  will  protect  you  on  two  months^ 
supplies  only.'' 

7.  On  November  16, 1918,  claimant  wrote  Lieut.  Webb  acknowledg- 
ing the  receipt  of  ^^  the  verbal  instruction  of  last  Friday,  the  8th 
instant,  to  proceed  with  the  manufacture  of  290,000  of  six-inch  Stokes 
shell  boxes,"  and  requested  Lieut.  Webb  to  confirm  the  same. 

8.  On  November  19,  1918,  the  Procurement  Division  telegraphed 
claimant  to  "  incur  no  expense  in  connection  with  six-inch  Stokes 
boxes^  award  of  which  was  promised  your  representative  verbally  by 
lieut.  Webb." 

On  or  about  November  23,  1918,  Lieut.  Webb  wrote  claimant  slat- 
ing that  the  verbal  award  made  the  claimant  was  not  passed  by  the 
Board  of  Review,  and  therefore  all  negotiations  for  6-inch  Stokes 
trehch-mortar  riiell  boxes  were  at  an  end. 

9.  On  October  25,  1918,  Capt.  Goodw^illie  had  written  claimant 
confirming  a  verbal  award  which  he  had  made  claimant  of  25,000 
shooks  ^^A"  for  carrying  propelling  charges  for  155-millime(er 
howitssers,  which  award  had  been  subject  to  the  approval  of  the 
Beviewing  Board.  On  the  same  date  Lieut.  Webb  wrote  claimant 
confirming  a  verbal  award  which  he  had  made  claimant  of  25,000 
packing  boxes  for  4-inch  Stokes  trench-mortar  shells  marked  ^1," 
subject  to  the  approval  of  the  Reviewing  Board.  On  October  39, 
1918,  daimant  replied  to  the  letter  of  Capt.  Goodwillie  and  made 
inquiries  as  to  what  was  meant  by  the  verbal  award  being  subject  to 
the  approval  of  th«  Reviewing  Board.  And  also  on  the  same  day 
claimant  wrote  Lieut.  Webb  regarding  the  4-inch  Stokes  trench- 
mortar  shells  and  also  asked  to  be  informed  what  was  meant  by  this 
purchase  being  subject  to  the  Reviewing  Board.  So  that  claimant 
was  apprized  of  the  rule  that  verbal  awards  of  Lieut.  Webb  were 
subject  to  the  approval  of  the  Reviewing  Board.  In  this  case  claim- 
ant was  informed  by  letter  dated  November  23,  1918,  that  the  Board 
of  Review  refused  to  approve  the  verbal  award  made  to  it  by  Lieut. 
Webb  for  the  6-inch  Stokes  trench-mortar  i^ells. 

10.  On  November  11,  1918,  and  after  claimant  had  received  the 
procurement  number,  it  made  inquiries  as  to  where  it  could  obtain 
hardware  and  rope  to  be  used  in  connection  with  the  making  of  the 
6-inch  boxes,  and  on  that  day  claimant  wrote  an  order  to  John  B. 
Varick  Co.,  of  Manchester,  N.  H.,  for  wood  screws,  roofing  nails, 
and  steel  strappings  for  the  6-inch  Stokes  boxes.  This  order,  dated 
November  11,  1918,  was  mailed  on.  that  day  to  the  Varick  Co.  On 
November  11,  1918,  claimant  also  wrote  and  mailed'  an  order  to 
Albert  Winslow  Co.,  of  Boston,  for  special  manila  rope  for  the  6-inch 
Stokes  boxes. 


V 
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11.  The  evidence  does  not  disclose  when  the  John  Varick  Co,  or 
the  Albert  Winslow  Co.  accepted  such  orders,  although  it  appears 
from  the  testimony  of  the  claimant  that  the  materials  called  for  by 
the  said  orders  were  received  by  claimant.  It  is  conclusive,  how- 
ever, that  the  orderees  could  not  have  received  said  orders  before 
November  12,  1918,  and  that  the  acceptance  of  the  orders  could  not 
have  been  made  before  Xovembgr  12,  1918.  So  that  contracts 
thereon  between  claimant  and  the  orderees  were  not  made  prior  to 

November  13, 1918. 

12.  On  November  12, 1918,  claimant  telegraphed  for  the  Winslow 

Co.  to  enter  its  order  for  61,000  feet  of  manila  rope.  On  November 
13,  1918,  Winslow  Co.  replied  by  telegram,  stating  the  rope  was 
"  being  shipped  to-day  from  the  factory." 

In  either  event  a  commitment  was  not  made  prior  to  November  12, 
1918. 

13.  Claimant  alleges  as  another  item  of  damage  that  it  made 
commitments  for  lumber  necessary  to  make  160,000  boxes,  which  rep- 
resents two  months'  supplies  in  accordance  with  the  telegram  of  No- 
vember 9,  1918.  Mr.  Brown,  claimant's  general  manager,  testified 
that  this  lumber  was  all  purchased  prior  to  October  15,  1918,  by  the 
Woodstock  Lumber  Co.,  which  was  a  subsidiary  company  of  the 
claimant. 

It  appears  from  the  testimony  that  the  capital  stock  of  the  Wood- 
stock Lumber  Co.  was  all  owned  by  the  claimant  and  that  the  officers 
of  the  claimant  were. also  officers  of  the  Woodstock  Lumber  Co. 

14.  It  appears  from  the  testimony  that  claimant  had  purchased 
this  lumber  for  the  purpose  of  making  large  propellant  charge  boxes, 
and  that  in  making  these  boxes  the  large  size  of  lumber  was  used. 

In  purchasing  the  lumber  claimant  bought  what  is  known  as  the 
"  run  of  the  mill,"  which  included  the  small  as  well  as  the  large 
size  lumber,  and  claimant  was  therefore  desirous  of  obtaining  con- 
tracts for  the  small-size  boxes  to  use  the  small-size  lumber.  No  part 
of  this  lumber  was  purchased  upon  the  faith  of  the  contract  of  No- 
vember 8,  1919,  for  the  6-inch  Stokes  trench-mortar  shells,  as  it 
had  all  been  acquired  nearly  a  month  prior  to  the  time  when  claim- 
ant alleges  it  had  been  awarded  a  contract. 

DECISION. 

1.  Lieut.  J.  H.  Webb's  authority  to  make  the  agreement  of  Novem- 
ber 8,  1918,  for  the  Government  was  subject  to  the  approval  of  the 
Board  of  Eeview,  which  fact  was  presumptively  known  to  claimant, 
and  the  Board  of  Review  having  failed  to  approve  of  the  verbal 
award  no  agreement  was  actually  made. 
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2.  AsBumingj  howerer,  that  an  agreement  was  made,  claimant  had 
not  performed  said  agreement  in  whole  or  in  part,  or  made  expendi- 
tures or  incurred  obligations  upon  the  faith  of  the  same  prior  to 
November  12,  1918. 

3.  The  claim  of  the  claimant  should  be  dismissed. 

DISPqpiTION. 

An  order  should  be  made  denying  the  relief  prayed  for  by  claim- 
ant in  its  statement  of  claim  and  dismissing  the  claim. 
Col.  Delafield  and  Mr.  McCandless  concurring. 


April  13,  1920. 
Case  No,  2424. 

In  re  CLAIM  OF  CANADIAK  EXPLOSIVES  (LTD.). 

1.  SALES — WHEH  TITXE  PASSES. — Where  claimant's  contract  proTides  for 
deliyery  of  material  f.  o.  b.  at  a  certain  point  and  claimant  deliyers 
the  materials  there,  the  title  to  snch  materials  thereupon  passes  to  the 
Government,  and  eUilmant  is  not  responsible  for  any  subsequent  loss  or 
damage  thereto,  and  the  Ooyemment  is  liable  to  claimant  for  the  con- 
tract price  of  the  article  so  deliyered. 

S.  GLAHC  AND  DSGISIOH.— Claim  for  |506.76  under  General  Order  103  for 
trinitrotoluol.    Held,  claimant  entitled  to  recoyer. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 

103,  War  Department,  1918,  and  is  for  $505.75,  under  the  following 
circumstances : 

2.  The  claimant  and  the  United  States  entered  into  a  formal  con- 
tract dated  December  1,  1917,  wherein  the  claimant  agreed  to  make 
and  deliver  to  the  United  States  11,800,000  pounds  of  refined  trinitro- 
toluol.   The  contract  contains  the  following  material  provisions : 


« 


Dkf^ivkkiks. 


"  Article  II.  The  contractor  agrees  to  deliver  the  explosives  f .  o.  b. 
cars  at  point  of  manufacture  at  Beloeil,  Province  of  Quebec,  (^anada, 

or  James  Island,  British  Columbia,  Canada,  as  follows: 

*  i»  i»  i»  *  *  * 

"  The  contractor  shall  safely  and  adequately  store  the  accepted 
explosive  at  the  risk  of  the  United  States  lor  a  reasonable  time  with- 
out charge.  Should  the  contracting  officer  direct  storage  for  a  pro- 
longed period,  the  contractor  shall  safely  and  adequately  store  the 
acceptea  explosive  at  the  cost  and  risk  of  the  United  States  for  as 
long  a  period  as  the  contracting  officer  shall  deem  necessary. 

"  If  land  and  buildings  then  belonging  to  the  contractor  are  used 
for  storage,  the  United  States  will  pay  the  contractor  a  reasonable 
rental  therefor  as  may  be  mutually  agreed  upon;  or  if  agreement  is 
impossible,  as  may  be  fixed  by  the  Chief  of  Ordnance,  in  no  event, 
however,  to  exceed  ten  (10)  per  cent  per  annum  of  the  cost  of  sucli 

1135 


1136  DECISIONS  BOASD  OF   CONTRACT  ADJUSTMENT. 

lands  and  buildings  to  the  contractor  or  the  proportion  of  such  cost 
according  to  the  proportion  of  the  land  and  buildings  so  used. 

"  Any  lot  or  accepted  explosive  which  the  contractor  may  be  di- 
rected to  put  into  storage  pursuant  to  the  provisions  hereof  shall  be 
deemed  to  be  delivered,  and  the  contractor  shall  be  entitled  to  be  paid 
therefor  as  if  delivered  f .  o.  b.  cars  at  point  of  manufacture. 


(4 


CONTBACTOR    SHALL    l*Av'K.    BoX,    MaBK,    AND    ShIP    THE    EXPLOSIVE. 


"  The  contractor  at  its  own  expense  shall  suitably  pack,  box,  and 
mark  the  explosive  in  containers  meeting  the  requirements  of  the 
United  States  Interstate  Commerce  Commission  regulations  for  the 
transportation  of  explosives.  The  contractor,  at  its  own  expense 
shall  load  the  explosives  on  cars  l)efore  or  after  storage,  and  at  the 
cost  of  the  United  States  shall  ship  the  explosives  to  any  point 
designated,  making  all  arrangements  for  transportation,  all  accord- 
ing to  the  instructions  of  the  contracting  officer. 

"  Purchase  Price.. 

"  Article  III.  The  sum  of  $0.51  per  pound  is  hereby  fixed  as  the 
purchase  price  of  each  pound  of  3,300,000  pounds  of  the  explosive, 
and  the  sum  of  $0.50  per  pound  is  hereby  fixed  as  the  purchase  price 
of  each  pound  of  8,5()0,000  pounds  of  the  explosive  delivered  to  and 
accepted  by  the  United  States  f.  o.  b.  contractor's  plants  of  Beloeil, 
P.  Q.,  Canada,  or  James  Island,  British  Columbia,  Canada,  subject, 
however,  to  adjustment  covering  variations  of  price  of  materials,  as 
hereinafter  provided." 

3.  The  dispute  here  arises  over  the  mysterious  disappearance  of 
10  cases  of  trinitrotoluol  shipped  by  the  claimant  but  apparently  not 
received  by  the  United  States. 

4.  The  facts  in  this  regard  are  as  follows:  It  appears  by  the 
affidavit  of  Norman  L.  Tewksbiiry,  United  States  chief  inspector  at 
the  claimant's  plant  at  James  Island,  British  Columbia,  that  on 
November  18, 1918,  the  claimant  shipped  at  James  Island  the  follow- 
ing trinitrotoluol  in  New  York  Central  car  No.  238440 : 

352   case«   of   lot   No.    1255 
296   ca.*<es    of   lot   No.    1256 

648 

Mr.  Tewksbury  says  that  the  material  placed  in  this  car  was  care- 
fully counted  and  checked  up  both  by  him  and  by  Mr.  Halliday,  of 
the  claimant  company.    Mr.  Halliday  has  made  a  similar  affidavit. 

The  Government  bill  of  lading  issued  by  the  Canadian  Pacific  Rail- 
way Co.  corresponds  with  their  statements. 

5.  It  further  appears  from  the  affidavit  of  W.  H.  Snitzer,  yard 
clerk  at  the  Rock  Island  Arsenal,  111.,  that  on  December  16,  1918, 
New  York  Central  car  No.  238440  was  received  at  Rock  Island 
Arsenal  under  car  seals  No.  1117,  Canadian  Explosives  (Ltd.),  and 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  1137 

No.  A-98929  C.  P*  R. ;  that  when  received  the  shipment  appeared  to 
be  in  good  order  and  showed  no  signs  of  tamperage;  that  the  car 
was  not  unloaded  or  checked  at  Rock  Island  Arsenal ;  that  no  part 
of  the  shipment  was  removed  from  the  car;  and  that  on  December 
27,  1918,  the  car  was  reconsigned  and  billed,  without  unloading, 
under  car  seals  No.  10287  and  No.  10527,  Rock  Island  Arsenal  to 
Sparta,  Wis. 

6.  The  receiving  report  of  the  Sparta  General  Ordnance  Depot 
shows : 

328^  cases  of  lot  No.  1255 
310  cases  of  lot  No.  1256 

688 

which  is  24  cases  of  lot  No.  1255  less  than  shipped  and  14  cases  of 
lot  No.  1256  more  than  shipped,  making  a  net  decrease  of  10  cases, 
about  which  the  dispute  here  arises.  This  receiving  report  is  the 
only  evidence  that  the  shipment  was  short.  The  private  who  checked 
the  car  at  Sparta  has  been  discharged  and  his  testimony  is  not 
available. 

7.  The  Ordnance  Department  deducted  $505.75  because  of  this 
shortage,  and  the  Ordnance  Claims  Board  has  transmitted  the  matter 
to  this  Board  under  General  Order  103  for  determination. 

DECISION. 

1.  The  question  of  fact  arises  whether  the  claimant  delivered  648 
cases  f .  o.  b.  James  Island.  The  discrepancy  in  the  number  of  cases 
may  be  accounted  for  in  numerous  wuys.  The  check  at  Sparta  by 
Private  Meixell  may  have  been  inaccurate.  The  10  cases  may  have 
been  removed  at  Rock  Island,  where  the  seal  was  broken,  but  the  con- 
tents of  the  car  were  not  cliecked.  The  cases  conceivably  might  have 
been  removed  en  route.  Or  only  638  cases  may  have  been  shipped, 
originally  at  James  Island.  In  view  of  the  unsatisfactory  evidence 
as  to  Rock  Island  and  Spaila  and  the  almost  conclusive  evidence 
as  to  shipping  at  James  Island,  we  are  constrained  to  find  the  fact 
to  be  that  the  claimant  did  deliver  648  cases  f .  o.  b.  James  Island  on 
November  18, 1918.     . 

2.  Under  the  terms  of  its  contract  the  claimant  was  required  only 
to  deliver  f.  o.  b.  James  Island.  Upon  such  delivery  the  claimant 
did  all  that  it  was  called  upon  to  do,  and  title  to  the  articles  there- 
upon passed  to  the  United  States.  Any  subsequent  theft  or  loss  of 
or  damage  to  the  articles  is  at  the  risk  of  the  United  States.  It  is 
therefore  our  opinion  that  the  claimant  is  entitled  to  be  paid  the 
contract  price  for  the  10  cases  for  which  deduction  has  been  made. 
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The  Ordnance  Department  should  certify  and  approve  a  proper 
voucher  in  the  premises  and  present  the  same  to  the  proper  dis- 
bursing officer  for  payment. 

DISPOSITION. 

The  papers  are  returned  to  the  Claims  Board,  Ordnance  Depart- 
ment, for  appropriate  action  as  indicated. 
Col.  Delafield  and  Ldeut.  Lent  concurring. 


April  '13,  1920. 
Case  No.  1619. 

In  re  CLAHC  OV  THE  KICKEI  ALLOTS  CO. 

1.  KEGOTIATIOKS   FOE   COKTEACTS. — Wliere   a   letter   to   a   mauufacturer 

states  that  the  OoYernment  proposes  to  place  with  it  orders  for  cer- 
tain articles  provided  an  agreement  can  be  reached  as  to  the  terms  and 
conditions  upon  which  such  articles  will  be  furnished,  such  letter  is  not 
an  order  from  the  Oovemment  and  it  is  under  no  obligation  to  reim<^ 
burse  claimant  for  expense  incurred  in  preparing  to  manufacture  such 
articles. 

2.  CLAHC  A9D  DECISION.— Claim  for  |80,18S.66  under  the  act  of  Xarch  S^ 

1919,  for  expense  in  preparing  to  manufacture  brass  rods.  Held,  no 
agreement  within  the  meaning  of  said  act. 

FINDINGS  OF  FACT. 

1.  This  is  a  Class  B  claim  for  $80,182.66  and  comes  before  this 
Board  by  reason  of  its  original  jurisdiction  in  such  cases.  A  hearing^ 
of  this  case  was  had  before  this  Board  March  8,  1920. 

2.  The  claimant,  through  its  representatives,  Mr.  Bassett  and  Dr. 
Hennig,  was  given  a  letter  of  introduction,  dated  September  11, 1918, 
and  written  by  E.  G.  Worthheimer,  of  the  Philadelphia  Ordnance 
Board,  addressed  to  Maj.  A.  E.  White,  Washington,  D.  C,  which 
contained  in  substance  information  that  the  claimant  was  in  position 
to  put  on  the  market  a  number  of  metal  alloys  made  by  the  well- 
known  process  by  which  one  metal  is  clad  to  the  other,  also  that  they 
were  in  a  position  to  put  out  nickel-covered  iron  and  the  product 
known  as  Naco  bronze.  The  letter  requested  Maj.  White  to  give  as 
much  time  as  possible  to  consideration  of  the  proposition  offered  by 
the  claimant,  and  to  introduce  its  representatives  to  some  one  who 
had  authority  to  issue  a  Government  order  for  their  metal. 

3.  A  letter  dated  October  7,  1918,  was  received  by  claimant  from 
the  Procurement  Division,  Office  of  the  Chief  of  Ordnance,  which 
reads  as  follows : 

War  Department, 
Office  of  Chief  of  Ordnance, 

Procurement  Division, 
Washington,  D.  C,  October  7,  1918. 
Nickel  Alloys  Co., 

Clear-field^  Pa. 

Subject :  Brass — Use  of  capacity. 

Gentlemen  :  1.  I  am  directed  by  the  Chief  of  Ordnance  to  advise 
the  Nickel  Alloys  Co.  that  this  division  has  received  a  report  from 
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the  Production  Division  recommendiqg  the  use  of  3'our  facilities 
for  the  manufacture  of  brass  rods  and  brass  sheets  to  the  maximum 
•of  their  capacity. 

2.  In  view  or  this  recommendation,  the  Nickel  Alloys  Co.  is  ad- 
vised that  this  division  proposes  to  place  with  it  orders  for  brass 
rods  as  follows : 

Amount :  4,500,000  Ibe. 

Deliveries:  Dec.  1,  1918,  to  March  1,  1919,  inclusive, 
provided  agreement  can  be  reache<l  as  to  the  terms  and  conditions 
which  these  orders  will  cany. 

3.  It  is  understood  that  the  above  is  not  an  order,  but  will  be  fol- 
lowed by  contracts  for  rods  aggregating  up  to  the  above  amount  on 
or  around  November  15th» 

4.  It  is  understood  that  such  contracts  are  to  carry  the  proviso  that 
the  Nickel  Alloys  Co.  shall  receive  immediately  on  execution  a  money 
advance  up  to  S0%  of  the  money  to  be  paid  by  the  Government  to 
the  contractor  on  these  contracts,  provided  the  War  Credits  Board 
shall  approve  such  advance. 

5.  It  is  the  understanding  of  the  Army  Ordnance  that  the  placing 
of  the  above  order  will  not  fill  the  capacitjr  of  the  Nickel  Alloys  Co. 
for  the  manufacture  of  brass;  that  there  will  be  capacity  left  for  the 
manufacture  of  brass  rods.  In  regard  to  this  the  Nickel  Alloys  Co. 
is  advised  that  the  demand  for  brass,  so  far,  exceeds  the  supply; 
that  the  J^^rmy  Ordnance  anticipates  that  the  facilities  of  the  Nickel 
Alloys  Co.  will  be  used  to  their  maximum  capacity  in  connection 
with  further  orders  from  the  Army  Ordnance,  foreign  Governments, 
or  other  Government  purchasing  agencies. 

Respectfully, 

Projectile  Section. 
Mbrril  G.  Bak£R^ 
Major ^  Ord.  Dept.^  TL  S,  .1., 

By  L.  S.  Gordon, 
Capf,^  Ord,  Depf.,  U.  S.  A, 

4.  The  claimant  received  a  letter  from  the  Procurement  Division, 
dated  November  12,  1918,  which  contained  the  following  language: 

War  Department, 
Office  of  Chief  of  Ordnance, 

Procurement  DnrisioK, 
Wmkinffton,  D.  C,  November  12, 1918. 
Nickel  Alloys  Co., 

7U  Oliver  Bldg,,  PittsUmjh,  Pa, 

Subject:  Brass  rods. 

Gentlemen  :  1.  I  am  directed  by  the  Chief  of  Ordnance  to  refer 
the  Nickel  Alloys  Co.  to  a  letter  from  the  Army  Ordnance,  dated 
October  7,  advising  that  it  was  proposed  to  place  an  order  with  you 
for  brass  rods  as  follows : 

Amount :  4,5(X),000  lbs. 

Deliveries:  Mar.  1,  1918,  to  Dec.  1,  1918,  inclusive. 
2.  The  Nickel  Alloys  Co.  is  advised  that,  as  the  result  of  recent 
conferences  between  Sir.  Bassett  and  Dr.  Hennig,  of  your  company, 
and  Captain  Gordon,  of  the  Army  Ordnance,  it  was  decided  that 


your,  capacity  for  the  manufacture  of  brass  rods  should  be  turned 
over  in  toto  to  the  French  Government,  and  that,  therefore,  purchase 
order  for  rods  from  the  Army  Ordnance  was  withdrawn. 

3.  In  view  of  the  present  peace  situation,  it  has  been  decided  by 
Army  Ordnance  executive  officers  that  in  the  event  of  your  capacity 
for  the  manufacture  of  brass  rods  was  not  used  by  the  French  Gov- 
ernment, the  Army  Ordnance  would  not  be  justified  in  putting  the 
mill  into  production  at  this  time. 

The  above  indicated  purchase  order  of  October  7  is,  therefore^ 
hereby  unqualifiedly  withdrawn. 


Respectfully, 


PxojxomA  Section, 
R.  D.  DaTj 
Major,  Ord.  Dtpt.^  U.  S.  A. 


5.  Claimant  received  an  order,  together  with  specifications,  from 
the  French  High  Commission  in  New  York  for  the  manufacture  of 
the  following  material : 

"  Brass  rods  p.  1  m/m  in  diameter,  quantity  1,706.590  pounds  (more 
or  less),  to  be  delivered  on  or  before  Dec.  31, 1918.'^ 

The  said  ortler  also  specifies  the  following: 

^^A  formal  contract  embodying  all  the  above-mentioned  conditions 
and  others  between  your  company  and  the  French  Government  i& 
being  drafted  and  will  be  submitted  for  your  approval  in  the  next 
few  days. 

^^The  present  agreement,  to  be  final,  must  be  submitted  for  ap- 
proval or  the  United  States  Government." 

On  November  21,  1918,  the  above  order  was  withdrawn  by  the 
French  High  Commission,  before  approval  of  the  United  States 
Government  and  before  any  apparent  acceptance  had  been  made  by 
the  claimant. 

6.  lister  S.  Gordon,  captain,  Procurement  Division,  Ordnance  De- 
partment, testified  as  follows  (pp.  72,  73,  74,  76,  and  76,  Transcript 
of  Testimony)  : 

"  I  was  captain  in  the  Ordnance  Department,  Procurement  Divi- 
sion, during  the  period  covered  by  the  discussion,  and  as  such  had  the 
placing  of  contracts  for  brass  and  other  artillery  components. 

"  Question.  That  period.  Captain,  would  extend  from  June  until 
after  November,  1918  ? 

"  Mr.  GoRDox.  I  had  better  put  that  in  from  March  18  to  the  sign- 
ing of  the  armistice.  Mr.  Bassett  and  Dr.  Hennig  came  to  see  me  in 
October — the  exact  date  I  am  not  sure — but  I  find  that  under  date  of 
October  23  I  wrote  to  Major  E.  S.  Perot,  who  was  in  the  Office  of  the 
Director  of  Small  Arms,  Chief  of  Ammunition,  relative  to  facilities 
at  this  plant,  and  their  possibilities  of  turning  out  the  kind  of  work  . 
we  wanted,  with  the  idea  of  using  them  either  for  sheet  brass  or  for 
rods,  whatever  their  facilities  showed  them  best  adapted  for.  That 
was  about  my  first  recollection  practically  of  any  interview  with 
these  gentlemen.    We  were,  as  has  been  brought  out  in  the  testimony, 
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very  anxious  to  secure  additional  sources  of  supply  of  all  kinds  of 
brass  sheets,  rods,  and  disks.  It  appeared  from  the  reports  we  had 
that  this  company,  both  from  their  personnel  and  from  their  plant, 
might  be  able  to  take  care  of  some  of  our  requirements.  We  encour- 
aged Mr.  Bassett  and  Dr.  Hennig  to  present  to  us  all  their  facts  and 
figures  as  to  their  equipment,  what  they  could  do,  and  what  they  were 
•doing  at  that  time.  It  developed  in  tneir  talk  that  at  the  time  they 
were  doing  practically  nothing  in  their  plant.  Their  plant,  I  think, 
was  next  door  to  being  shut  down.  As  Dr.  Hennig  brought  out,  they 
were  doing  25  to  30  tons  a  day,  when  their  capacity  was  250  to  30O 
tons  per  day.  We  told  them,  in  certain  cases  as  I  recall  it — in  certain 
cases  we  were  anxious  to  help  people  out.  I  wrote  various  officers  for 
a  report  on  this  supply.  The  report  came  back.  My  next  letter  on  it 
shows  that  the  report  was  held  up  awaiting  a  mercantile  report  on 
the  company  before  we  took  any  further  action  on  it.  That  finallj' 
was  submitted,  and  they  said  they  could  produce  the  work.  We  in- 
structed Lt.  Weaver  to  write  them  that  we  would  take  a  certain 
amount  of  their  capacity.  We  called  attention,  however,  as  far  aa 
the  financial  end  of  it  was  concerned — Lt.  Weaver  did  in  his  letter — 
to  the  fact  that  30%  advance  (reading) :  '  It  is  understood  that 
such  contracts  are  to  carry  the  proviso  that  the  Nickel  Alloys  Com- 
pany shall  receive  immeaiately  on  execution  a  money  advance  up 
to  30%  of  the  money  to  be  paid  by  the  Government  to  the  con- 
tractor on  these  contracts,  provided  the  War  Credits  Board  shall 
approve  such  advance.'  *  *  *  So  we  felt  we  were  only  promising 
them  what  we  could  actually  verify.  We  did  not  go  outside  of  our 
jurisdiction  in  promising  them  money.  We  said  we  would  give  them 
money  if  the  War  Credits  Board  approved.  We  had  authority  to 
place' orders.  We  did  not  have  authority  to  give  them  money.  My 
own  idea  was  that  they  would  undoubtedly  proceed  with  this  work 
and  get  ready  for  the  rolling,  and  that  expense  which  they  were  put 
to  by  virtue  of  this  change  would  l)e  amortized  in  this  order  we  were 
giving  them.  When  we  turned  them  over  to  the  French  it  was  alai 
clear  m  our  minds  that  all  of  our  responsibility,  as  far  as  the  initial 
cost,  was  wiped  out,  and  Lt.  Weaver  so  wrote. them  in  a  subsequent 
communication  that  in  turning  them  over  to  the  French  we  considered 
oui'selves  absolved  and  our  previous  order  canceled  unreservedly. 

"  Question.  Did  they  ever  assent  to  that? 

"  Mr.  GoRiioN.  They  never  dissented. 

"  Question.  You  regarded  the  previous  negotiations  as  an  order? 

"Mr.  Gordon.  No. 

"  Question.  Why  did  you  need  to  be  absolved  ? 

"  Mr.  Gordon.  Well,  we  wrote  them  the  previous  letter— yes — as 
an  order  subject  to  the  contingency  which  we  outlined  in  it  as  to 
the  price  and  other  things  agreeable,  and  as  to  the  credit  advanced 
by  the  War  Credits  Board.  We  felt  we  were  obligated  to  that 
extent,  as  far  as  the  actual  order  was  concerned.  We  did  not  feel 
we  were  obligated  as  far  as  their  expenses  were  concerned  if  they 
turned  their  facilities  to  other  work. 

"  Question.  Did  they  turn  the  facilities  to  other  work  ? 

"  Mr.  (ioRDON.  They  were  ready  to  do  so  when  they  got  the  French 
order. 

"Question.  But  did  they? 

"  Mr.  Gordon.  No  ;  I  don't  think  so — ^ncver  executed." 
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7.  The  claim  is  made  up  of  items  which  include  the  cost  of  erection 
of  mill,  dismantling  and  reinstallation  of  facilities,  salaries  of  offi- 
cers, etc.  A  large  portion  of  this  work  was  begim  prior  to  October 
7,  the  date  of  the  letter  by  which  Capt.  Gordon  was  of  the  opinion 
the  Government  assumed  some  obligation.  The  exact  proportion  of 
the  expenses  incurred  after  October  7,  1918,  is  not  shown. 

DECISION. 

1.  The  facts  set  forth  indicate  that  it  was  the  intention  of  the 
Government  officials  to  make  use  of  such  capacity  as  the  claimant 
had  for  taking  care  of  orders,  or  such  capacity  as  the  claimant  saw 
fit  to  provide.  The  language  of  the  Government's  letter  of  October 
7,  1918,  shows  that  the  Government  did  not  regard  the  letter  as 
an  order  and  took  care  that  claimant  might  not  misconstrue  it  as 
such.  This  is  shown  in  paragraphs  2  and  3  of  the  letter,  which  are 
as  follows: 

"  2.  In  view  of  this  recommendation,  the  Nickel  Alloys  Company 
is  advised  that  this  division  proposes  to  place  with  it  orders  for  brass 
rods  as  follows: 

"Amoimt :  4,500,000  lbs. 

"Deliveries:  Dec.  1,  1918,  to  Mar.  1,  1919,  inclusive,  provided 
agreement  can  be  reached  as  to  the  terms  and  conditions  which  these 
orders  will  carry. 

"  3.  It  is  understood  that  the  above  is  not  an  order  but  will  be  fol- 
lowed by  contracts  for  rods  aggregating  up  to  the  above  amount  on 
or  around  November  15th." 

That  the  letter  in  question  was  not  regarded  by  Government 
officials  as  an  order  or  contract  is  shown  by  the  testimony  of  Capt. 
Gordon  on  page  76  (Transcript  of  Evidence),  as  follows: 

"  Question.  You  regarded  the  previous  negotiations  as  an  order? 
"Mr.  Gordon.  No." 

2.  There  is  nothing  in  the  evidence  before  tliis  Board  to  indicate 
that  it  was  the  intent  of  either  the  Government  officials  or  the  claim- 
ant at  the  time  of  the  negotiations  in  question  to  obligate  the  United 
States  Government  for  any  erections,  dismantling,  or  reinstallation 
of  facilities  by  the  claimant.  Therefore  this  Board  is  of  the  opinion 
that  no  agreement  exists  whereby  the  Government  is  obligated  to  re- 
imburse the  claimant  for  the  expenses  incurred,  and  the  relief  sought 
bv  the  claimant  must  be  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  ac- 
cordingly. 

Col.  Delafield  and  Mr.  Shaw  concurring. 


April  13,  1920. 
Case  No.  791. 

In  re  CLAIM,  OV  GBANBIFET  COTTON  OIL  00. 

1.  TIME  or  BEUyERY— GONSTRirCTIOK  OF  CONTRACT.— Where  a  contract 
for  fumishliLg  cotton  linters  provides  for  their  delivery  during  the 
month  of  January,  1818,  and  provides  that  if  the  contractor  is  prevented 
from  making  delivery  because  of  certain  contingencies  the  time  for 
making  such  delivery  will  be  extended  for  a  period  of  80  days  after 
the  cause  which  has  prevented  delivery  shall  have  ceased  to  exist,  and 
the  contractor  does  not  begin  to  make 'delivery  of  the  linters  until,  after 
the  time  fixed  for  delivery,  though  none  of  the  contingencies  provided 
for  in  the  contract  are  shown  to  exist,  the  €l>ovemment  is  under  no 
obligation  to  accept  linters  tendered  after  the  month  of  January,  1818. 

8.  CLAHC  and  decision.-— Claim  for  |8,017.46  under  Oenerml  0i4ar  103  for 
cotton  linters.    Held,  claimant  not  entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACT. 

This  claim  was  originally  filed  before  this  Board,  along  with  a 
great  many  other  cotton  linter  claims,  under  the  act  of  March  S^ 
1919,  upon  the  theory  that  the  petitioner  was  entitled  to  certain 
rights  growing  out  of  an  informal  agreement  with  respect  to  the 
production  of  cotton  linters.  Subsequently,  however,  it  was  de- 
termined that  the  claim  involved  a  consideration  only  of  a  formally 
executed  agreement,  and  therefore  this  claisl  comes  before  this 
Board  under  General  Order  103.  It  involves  $2,017.46  and  grow& 
out  of  the  following  circumstances: 

1.  Under  date  of  September  12,  1918,  the  petitioner  entered  into 
a  validly  executed  agreement  (purchase  contract  No.  3803)  with 
the  United  States  (acting  by  Du  Pont  American  Industries  (Inc.), 
its  duly  appointed  agent)  by  which  the  petitioner  undertook  and 
agreed  to  sell  to  the  United  States  90  bales  (approximately  45,000 
pounds)  of  average  clean  mill-run  linters  to  be  delivered  in  Janu- 
ary, 1919,  at  the  price  of  $4.67  per  hundredweight  f.  o.  b.  point  of 
production,  with  the  imderstanding  and  intention  on  the  part  of 
both  parties  that  in  the  production  of  such  linters  at  least  145 
pounds  of  linters  should  be  cut  off  of  each  ton  of  cotton  seed.     Tlie^ 
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agreement  contained  the  following  pertinent  provisions  with  refer- 
ence to  inspection  and  delivery  of  the  linters  : 

"  Delivery, — F.  o.  b.  cars  point  of  production,  Granbury,  Texas. 

"  Tivie  of  ship'tnent, — January. 

'^*  hispection. — Buyer  shall  be  notified  at  least  ten  days  before  each 
shipment  is  ready  to  move  to  allow  for  prompt  examination.  Bales 
shall  be  so  tendered  that  each  and  every  bale  can  be  examined  by 
buyer  thoroughly  without  labor  or  expense  to  buyer.  The  mimimum 
quantity  for  inspection  at  any  one  time  shall  be  two  hundred  (200) 
bales. 

"  Shipping, — Shipping  instructions  will  be  mailed  immediately  to 
seller  by  buyer  after  notification  from  the  inspector  that  a  lot  has 
been  inspected  and  accepted. 

^^Contingencies. — In  case  the  seller  is  prevented  from  delivering 
any  or  all  of  the  materials  as  herein  provided  by  reason  of  strikes, 
fires,  accidents,  embargoes  of  railroads,  or  other  causes  beyond 
seller's  reasonable  control,  the  seller  shall  be  excused  from  making 
delivery  of  linters  while  prevented  from  so  doing  by  any  one  or 
more  of  the  causes  aforesaid,  and  this  contract  shall  as  to  the  ma- 
terial so  affected  (but  not  otherwise)  be  suspended  during  the  time 
such  cause  for  delay  exists,  but  all  such  linters  shall  be  delivered  as 
soon  as  practicable  after  such  disability  has  been  I'emoved :  Provided, 
That  as  to  any  linters  not  delivered  within  sixty  (60)  days  after  the 
time  they  should  have  been  delivered  as  herein  provided  the  buyer 
shall  have  the  right  to  cancel  all  such  deliveries." 

2.  On  or  about  November  22,  1918,  the  Ordnance  Department  of 
the  United  States  requested  petitioner  to  change  the  cut  from  the 
munitions  type  of  linters  (that  is,  146  pounds  to  the  ton  of  seed) 
to  the  mattress  grade  of  linters  (that  is,  75  pounds  to  the  ton  of 
seed). 

8.  The  petitioner  was  the  operator  of  a  small  mill  at  Granbury, 
Tex.,  and  the  crop  in  that  vicinity  for  the  season  of  1918-19  was 
small ;  and  as  the  season  progressed  the  petitioner  bought  such  stocks 
of  seeds  as  were  tendered,  but  did  not  begin  the  operation  of  cutting 
the  linters  off  these  seeds  until  some  time  in  February,  1919.  Ac- 
cording to  Mr.  D.  C.  Cogdell,  the  president  of  the  company,  the  sole 
reason  for  the  delay  in  cutting  the  linters  was  occasioned  by  the 
fact  that  the  seeds  were  slow  coming  into  the  mill.  Mr.  Cogdell 
(Transcript,  p.  4)  says: 

"Mr.  Benet.  When  did  you  start  running  your  mill? 

"Mr.  Cogdell.  The  1st  of  February. 

"  Mr.  Benet.  You  did  not  operate  your  mill,  then,  during  the  fall 
months,  but  began  in  February,  1918. 

"  Mr.  Cogdell.  We  had  a  very  short  crop  and  waited  until  we  got 
the  seed  all  in ;  never  shipped  any." 

4.  It  does  not  appear  that  the  petitioner  ever  notified  the  Du  Pont 
American  Industries  (Inc.),  in  the  time  prescribed  in  the  agreement, 
to  inspect  and  accept  any  linters  in  pursuance  of  the  agreement. 
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DBC18ION. 

1.  There  is  no  liability  upon  the  part  of  the  United  States  to  take 
any  linters  from  the  petitioner,  or  to  make  any  reimbursement  for 
failure  to  do  so.  It  was  the  duty  of  petitioner  to  have  the  90  bales 
of  linters  ready  to  be  delivered  in  January,  1919,  and  to  notify  the 
Du  Pont  American  Industries  (Inc.)  10  days  before  shipment  was 
to  be  made  in  accordance  with  the  terms  of  the  agreement ;  the  peti* 
tioner  failed  to  do  that.  Even  if  such  notice  had  been  given,  it 
would  have  been  impossible  for  petitioner  to  have  delivered  the 
linters  in  accrordance  with  the  terms  of  the  agreement,  as  linters  cut 
in  February  could  not  possibly  be  delivered  in  January.  Nor  is  it 
shown  that  the  delay  in  cutting  of  these  linters  was  occasioned  by 
any  act  upon  the  part  of  the  United  States,  nor  did  there  occur  any 
of  the  incidents  mentioned  under  the  head  of  "Contingencies"  in 
the  contract  which  justified  a  delay,  under  the  terms  of  the  agree- 
ment, in  the  delivery  of  the  linters. 

2.  It  is  the  opinion  of  this  Board,  therefore,  that,  under  the  facts 
of  this  case,  there  is  no  liability  whatever  resting  upon  the  United 
States  by  virtue  of  the  agreement  entered  into  between  the  United 
States  and  the  petitioner  (purchase  contract  No.  3308)  under  date 
of  September  12,  1918. 

Col.  Delafield  and  Maj.  Farr  concurring. 


Afsil  13, 1920. 
Case  No.  1918. 

ifi  re  CLAHC  OF  THE  LAMSON  CO. 

1.  MXASTTRX  OF  BXCOVXKT. — The  Board  of  Contract  Adjastment  it  not  a 

court,  and  in  granting  relief ,  approving  or  recommending  a  settlement, 
it  is  not  bound  by  the  ordinary  measure  of  damages  at  applied  by  the 
courts;  but  is  guided  by  the  rules  and  regulations  prescribed  by  the 
War  Department. 

2.  SECBETABY'S  POWEB. — The  power  of  the  Secretary  of  War  to  adjust  a 

formal  contract  is  exercised  by  an  amendatory  or  supplemental  contract 
only,  and  as  there  is  no  law  requiring  him  to  adjust  a  contract,  he  may 
do  so  or  not  in  his  discretion,  the  sole  requirement  being  that  it  must 
be  in  the  interest  of  the  United  States.  Any  settlement  offered  by  this 
Board  may  be  declined  by  claimant  and  he  may  resort  to  the  courts. 

3.  CLAHC  and  decision. — Claim  under  paragraph  9,  Supply  Circular  111,  for 

151,202,36  for  labor  and  overhead  on  suspended  contracts.  Held,  claim- 
-ant  entitled  to  recorer  In  part. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  is  an  appeal  from  Claims  Board,  Ordnance  Depart- 
ment, and  comes  before  this  Board  imder  the  provisions  of  para- 
graph 9,  Supply  Circular  No.  Ill  of  1918.  On  August  1,  1919,  the 
New  YoA  District  Claims  Board,  Ordnance  Department,  awarded 
claimant  upon  the  three  items  of  its  claim — ^$498.92,  $14,793.73,  and 
$689.90,  respectively,  a  total  of  $15,982.55.  Claims  Board,  Ordnance 
Department,  having  adopted  the  findings  of  the  District  Board, 
claimant  appeals  to  this  Board  upon  a  new  petition  verified  October 
9,  1919. 

FINDINGS   OF   FACT. 

The  Boarrf  finds  the  following  to  be  the  facts : 

1.  On  or  about  December  20,  1917,  the  United  States  of  America, 
by  J.  E.  Hoffer,  colonel.  Ordnance  Department,  entered  into  a  writ- 
ten contract,  dated  on  that  day,  with  T.  A.  Gillespie  Loading  Co.,  a 
corporation  organized  and  existing  under  the  laws,  of  the  State  of 
Delaware,  and  numbered  War-Ord.  G1020-542A,  whereby  the  said 
T.  A.  Gillespie  Loading  Co.  (hereinafter  referred  to  as  the  Gillespie 
Co.)  agreed  to  construct  and  maintain  a  shell-loading  plant  at  South 
Amboy,  N.  J.,  upon  terms  and  conditions  not  necessary  to  be  referred 
to  in  this  decision  except  as  hereinafter  specified.  In  said  contract 
the  Gillespie  Co.  was  referred  to  throughout  as  the  "Agent."  Said 
contract  contained  the  following  clause: 
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"Article  V.  The  agent  is  authorized  to  do  all  acts  necessary  or 
convenient  in  and  about  the  construction  and  operation  of  the  plant, 
to  make  contracts  and  incur  obligations  in  the  name  of  the  Govern- 
ment, and  to  employ  such  persons  as  it  may  deem  essential  and  neces- 
sary for  the  local  construction  and  operative  organizations,  including 
the  auditing  of  accounts.'' 

2.  Claimant  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  Jersey,  having  a  plant  or  manufactory  at  Lowell, 
Mass.,  its  principal  place  of  business  in  Boston,  Mass.,  and  other 
offices  at  New  York  City  and  elsewhere. 

3.  On  or  about  October  24, 1918,  the  United  States  of  America,  by 
said  Gillespie  Co.  as  its  agent,  issued  to  claimant  purchase  order  No. 
14567  for  10,000  linear  feet  10-inch  roller  conveyors  at  $2.75  per  linear 
foot,  without  guard  rail;  10,000  linear  feet,  same  as  foregoing,  ex- 
cept with  guard  rails,  spaced  lOf  inches  clear ;  5,000  linear  feet,  same 
as  foregoing,  except  with  guard  rails  12  inches  clear,  the  price  for  the 
latter  two  items  being  $2.75  per  linear  foot  and  25  cents  per  linear 
foot  for  the  guard  rails  and  50  differential  curves,  90°,  at  $42  each, 
a  total  price  of  $74,600,  f.  o.  b.  Lowell,  Mass.,  shipment  to  be  started 
in  5  days  and  completed  in  40  days  thereafter.  This  order  was  re- 
ferred to  throughout  the  hearing  as  the  first,  or  "  large,"  contract. 

4.  On  or  about  November  2, 1918,  the  said  Gillespie  Co.,  as  agent  as 
aforesaid,  issued  to  claimant  purchase  order  No.  14930  for  the  follow- 
ing articles : 

1  portable  box  pilar  at  the  price  of $1,317.00 

3  portable  horizontal  conveyors  for  the  bandUng  of  boxes,'  comiAete 

with  motor,  at  $838  each 2, 514. 00 

5  portable  horizontal  conveyors  for  handling  shells,  complete  with 
motor,  at  $838 4,100.00 

A  total  of 8, 02L  00 

f.  o.  b.  Lowell,  Mass.,  shipment  in  35  days  from  receipt  of  order  with 

priority  indorsement. 

5.  On  or  about  October  29,  1918,  the  said  Gillespie  Co.,  as  agent 

as  aforesaid,  issued  to  claimant  purchase  order  No.  14119  for  the 
following  articles : 

2  convertible  conveyors  to  hnudle  T.  N.  T.  and  nitrate  of  ammonia, 

at  $1,784.00  each,  a  total  of $3,568.00 

f .o.  b.  Lowell,  Mass. ;  immediate  delivery. 

6.  On  November  12,  1918,  claimant  received  the  following  tele- 
gram at  its  New  York  office : 

Lamson  Company, 

16  West  ji4th  Street^  New  York  City. 

Held  in  abeyance  and  advise  Captain  H.  L.  Cox,  care  T.  A.  Gilles- 
pie Loading  Company,  agent,  South  Amboy,  New  Jersey,  status  of 
all  the  orders  you  have  received  from  them. 

Cox,  Army  Ordnance. 
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7.  Claimant,  in  compliance  with  the  telegram  set  forth  in  finding 
6,  suspended  work  upon  the  three  purchase  orders  above  mentioned. 
It  had  completed  and  shipped  7,500  linear  feet  of  the  first  item  of 
purchase  order  No.  14567  and  2,500  feet  were  completed  and  not  yet 
shipped.  Of  the  second  item  of  10,000  feet  of  conveyor,  110  feet 
were  completed  but  not  shipped,  and  the  remaining  9,890  feet  were 
uncompleted.  The  entire  5,000  feet  of  the  third  item  of  conveyor 
was  uncompleted ;  20  of  the  50  curves  were  completed,  the  remaining 
30  uncompleted. 

Of  the  material  covered  by  purchase  order  No.  14930,  the  portable 
box  piler  was  completed  but  not  shipped ;  the  horizontal  conveyors 
partially  completed;  the  elevators  covered  by  purchase  order  No. 
10119  were  uncompleted. 

8.  Negotiations  were  thereafter  had  with  the  Boston  District 
Claims  Board,  Ordnance  Department,  resulting  in  said  board  under 
date  of  August  1,  1918,  awarding  the  following  sum  to  claimant  in 
full  settlement  of  the  three  orders  above  mentioned,  respectively : 

14567 $14,  793.  73 

14930 689.  90 

14119 498.  92 

A  total  of 15,982.55 

Claimant  refused  to  accept  these  awards  and  appeals  to  this  Board. 

DECISION. 

The  purchase  orders  above  referred  to  having  been  issued  by  the 
Ordnance  Department,  and  the  time  specified  for  performance  in 
each  case  being  less  than  60  days,  are  subject  to  the  principles  apply- 
ing to  the  settlement  of  formal  contracts. 

It  is  claimant's  contention  that  the  measure  of  relief  to  which  it 
is  entitled  is  the  contract  price  less  whatever  it  would  have  cost  it  to 
complete  the  articles  in  the  condition  in  which  they  were  when  it 
suspended  work,  and  less  the  reasonable  salvage  value  of  property 
retained  by  it  in  any  settlement  or  adjustment  made.  Authority  is 
cited  in  support  of  this  contention,  notably  V.  S.  v.  Behan^  110  U.  S. 
338.  It  is  thought  that  the  authority  cited  goes  far  to  sustain  the 
claimant's  theory  and  might  be  controlling  upon  this  Board  if  it  were 
a  court  of  the  United  States.  Such,  however,  is  not  the  case.  This 
Board  is  merely  an  instrumentality  established  by  the  Secretary  of 
War  for  his  assistance  in  negotiating  settlements  of  contracts,  mainly, 
it  is  true,  those  agreements  to  which  the  act  of  March  2,  1919,  gave 
standing  in  law,  but  which  instrumentality  is  also  made  use  of  by 
him  in  negotiating  settlements  of  contracts  executed  according  to 
law  (commonly  called  formal  contracts)  which  he  had  jurisdiction  . 
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to  adjust  prior  to  the  enactment  last  mentioned.    The  purchase  orders 
which  are  the  subject  of  this  claim  belong  to  the  latter  class. 

It  ill  abundantly  established  as  to  formal  contracts  of  the  War  De- 
partment that  the  Secretary's  jurisdiction  to  adjust  them  is  by  sup- 
plemental contract  only,  which  supplement  contract  must  be  in  the 
interest  of  the  United  States.  There  is  no  law  compelling  or  requir- 
ing the  Secretary  to  adjust  any  contract,  and  it  is  therefore  discre- 
tionary with  him  upon  what  terms  he  will  make  adjustments,  the  sole 
restriction  upon  his  discretion  being  that  the  Government  must  obtain 
some  advantage  from  it.  He  has  published  the  terms  upon  which  he 
will  negotiate  adjustments  of  contracts  terminated  or  to  be  termi- 
nated in  the  public  interest  in  Supply  Circulars  Nos.  Ill,  of  Novem- 
ber 9,  1918;  126,  of  December  7,  1918;  and  19,  of  March  6,  1919, 
and  this  Board  has  no  authority  to  recommend  the  adjustment  of  a 
contract  upon  any  terms  more  favorable  to  the  contractor  or  less 
favorable  to  the  Government.  Any  settlement  approved  by  this 
Board  is,  of  course,  not  binding  upon  a  claimant  unless  he  accepts  it, 
and  if  he  believes  that  he  can  obtain  relief  of  a  broader  nature  and 
more  in  accordance  with  his  ideas  of  justice  in  another  forum  he  is 
at  liberty  to  resort  to  it. 

In  the  case  now  before  this  Board,  however,  the  record  discloses 
that  this  particular  claimant  was  not  accorded  the  full  benefit  of  the 
terms  of  the  Secretary's  offer,  as  presented  by  the  supply  circulars 
referred  to,  to  all  contractors  with  the  War  Department  whose  con- 
tracts he  considers  it  desirable  to  terminate  in  the  interest  of  the  tax* 
payers.  It  is  admitted  that  the  Government's  accountant  upon  whose 
report  the  awards  of  the  District  Board  were  based  reached  his  re- 
sults from  erroneous  data,  and  he  admitted  upon  his  examination  be- 
fore this  Board  that  he  was  not  familiar  with  the  supply  circulars 
above  referred  to.  In  view  of  the  very  efficient  and  clear  system  of 
accounting  employed  by  claimant  as  testified  to  by  the  Government 
accountant  referred  to,  it  should  be  a  comparatively  simple  matter 
for  the  latter  to  obtain  the  correct  figures  necessary  and  from  them 
to  compute  the  sum  which  claimant  is  entitled  to  have  offered  it  upon 
the  basis  upon  which  the  Secretary  of  War  has  adopted  as  that  upon 
which  he  will  adjust  these  contracts. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  Claims  Board,  Ordnance  Department,  for  appropriate  action  in 
accordance  therewith. 

Col.  Delafield  and  Capt.  Morgan  concurring. 


April  13,  1920. 
Case  No.  1667. 

In  re  CLAW  OF  SXCBX8X0B  XOTOB  XAHTnPACTUBINO  ft  SUPPLY  CO. 

1.  CLAUC  AND  BSCmOH. — Appeal  from  order  of  Claims  Board,  Air  Serrioe, 
disallowing  in  part  claim  for  |20,685.35  for  airplane  parts.     Held, 

'  claimant  entitled  to  settlement  on  a  basis  of  the  orders  of  Kay  16  and 

October  7,  1918,  and  otber  written  order  received  after  May  7,  1918. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  an  order  of  the  Claims  Board,  Air  Serv- 
ice, disallowing,  in  part,  to  wit,  to  the  extent  of  $20,635.35,  a  claim 
of  the  above-named  company  for  reimbursement  in  the  settlement  of 
its  contracts  hereinafter  referred  to. 

2.  The  notice  sent  to  the  claimant  by  said  board  stated  the  ground 
for  disallowance  as  follows: 

"  The  board  carefully  considered  all  evidence  submitted,  and  after 
a  complete  analysis  of  the  claim  was  unable  to  reach  the  conclusion 
contended  for,  as  it  appeared  to  the  entire  board  that  the  increase  in 
the  price  of  parts  allowed  you  at  the  meeting  of  March  27,  1918,  was 
intended  to  take  care  of  these  items  and  to  entirely  cover  the  increase 
by  the  contract  for  500  sets." 

3.  On  October  15,  1917,  the  claimant  submitted  to  George  O. 
Squier,  major  general,  Signal  Corps,  a  written  bid  for  the  manufac- 
ture of  certain  specified  parts  for  1,000  Handley-Page  airplanes,  in 
accordance  with  drawings  which  had  been  sent  the  claimant  by  the 
Signal  Corps.  The  bid  was  based  on  a  unit  price  for  each  part.  The 
number  to  be  furnished  of  each  part  was  not  specified. 

4.  In  oral  conversations  the  bid  was  later  increased  so  as  to  cover 
the  same  parts  for  1,250  planes  instead  of  1,000. 

5.  On  October  30,  1917,  Thomas  J.  Kehoe,  captain.  Signal  Corps, 
wrote  to  the  claimant  as  follows : 

"  Referring  to  your  letter  and  quotation  of  October  15th,  this  will 
authorize  you  to  proceed  with  the  dies  for  the  parts  as  per  numbers 
given  in  your  letter  and  also  the  set  of  handmade  parts.  The  order 
for  the  quantity  of  parts  will  be  sent  to  you  as  soon  as  our  order  de- 
partment can  make  out  the  order,  which  will  require  considerable 
index  cards,  etc.,  for  the  various  parts." 
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6.  There  followed  correspondence  between  the  claimant  and  the 
Signal  Corps,  in  which  the  original  drawings  and  specifications  re- 
lating to  the  parts  were  several  times  altered. 

7.  The  claimant  alleged  that  it  was  also  given  an  oral  order  for 
spare  parts.  This  was  denied  by  the  Government  officials  having  to 
do  with  the  negotiations.  The  testimony  of  F.  B.  Mathis,  general 
manager  of  the  claimant,  was  to  the  effect  that  he  was  told  that  when 
the  officials  of  the  Signal  Corps  should  be  informed  by  the  English 
authorities  as  to  what  spare  parts  were  needed  his  company  would  be 
given  a  further  order. 

8.  On  December  5, 1917,  Capt.  Kehoe  wrote  the  claimant  as  follows  :^ 

"  Your  telegram  asking  for  formal  order  and  quantity  of  parts, 
will  say  that  the  quantity  is  1,250  sets,  but  you  must  not  proceed 
with  quantity  production  until  we  give  you  the  O.  K.  on  the  hand- 
made samples.     *     *     * 

"  However,  it  is  very  important  that  you  have  all  the  dies  and  tools 
ready  to  produce  the  parts  on  very  short  notice.  When  we  get  the 
O.  K.  on  these  parts,  we  will  require  a  quantity  at  once." 

9.  On  account  of  numerous  changes  above  referred  to,  the  claim- 
ant wrote  the  Signal  Corps,  under  date  of  December  6,  1917,  as  fol- 
lows: 

"  Please  correct  our  quotation  October  15th  to  read  as  follows." 

Then  followed  a  new  quotation  for  parts  for  1,250  Handley-Page 
airplanes.  This  bid  was  at  a  unit  price  per  part  and  did  not  specify 
the  number  of  parts  expected  to  be  manufactured.  The  claimant's 
letter  ended  with  the  following  paragraph : 

"  Hope  that  you  will  consider  our  proposal  and  favor  us  with  your 
contract  by  return  mail." 

10.  On  December  12,  1917,  the  claimant  submitted  another  bid 
for  some  of  the  parts  for  the  1,250  Handley-Page  airplanes. 

11.  On  December  19,  1917,  the  claimant  submitted  another  bid  for 
"  1,250  sets  or  more  of  parts  for  Handley-Page  airplanes,  as  per 
drawings  now  in  our  possession."  This  bid  likewise  quoted  a  unit 
price  per  part  without  specifying  the  number  of  parts  required. 

12.  On  December  22,  1917,  A.  C.  Downey,  major.  Signal  Corps, 
wrote  to  the  claimant : 

"  I  am  directed  by  the  Chief  Signal  Officer  of  the  Army  to  place 
order  with  you  for  tlie  articles  listed  below." 

There  followed  a  list  of  handmade  samples  for  Hadley-Page 
airplanes.  The  handmade  samples,  it  appeared,  had  first  to  be  made 
and  approved  before  quantity  production  could  be  started. 

13.  On  January  25,  1918,  J.  M.  Eckels,  lieutenant.  Signal  Reserve 
Corps,  Air  Service,  wrote  to  the  claimant  stating  that  it  had  been 
decided  to  give  the  claimant  an  order  for  parts  in  addition  to  those 
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it  already  had,  and  requesting  quotations  on  the  basis  of  1,250 
planes  for  parts  specified  in  the  letter.  The  claimant  replied  with  a 
quotation  under  date  of  February  14,  1918. 

14.  Some  time  in  the  fall  of  1917  the  claimant  had  started  prepara- 
tions for  the  manufacture  of  paits  for  the  planes  in  (luestion. 

15.  In  February  the  claimant  notified  the  Signal  Corps  office  that, 
on  account  of  very  unsettled  conditions,  it  had  decided  to  stop  work 
until  it  received  a  formal  contract  and  definite  specifications. 

16.  On  March  27,  1918,  the  claimant  was  called  to  Washington 
for  a  conference  with  the  officers  of  the  Signal  Corps.  Its  repre- 
sentative, F.  B.  Mathis,  was  informed  that,  instead  of  the  order  for 
1,250  sets  of  parts  for  Handley-Page  airplanes,  it  was  to  receive  an 
order  for  parts  and  spare  parts  for  500  planes.  He  protested  that 
•claimant  had  had  an  order  for  1,250  sets  and  was  told  that  the 
parts  plus  spare  parts  for  500  planes  ^ would  amount  to  substantially 
the  same  thing  as  the  original  paits  for  1,250  planes.  He  was 
also  informed  of  certain  changes,  notably  a  change  from  "  mild  " 
:steel  to  nickel  steel,  the  latter  being  a  harder  type  of  steel. 

17.  On  March  27, 1918,  Lieut.  Eckels  wrote  the  claimant  as  follows  : 

"  Pending  receipt  of  a  formal  order  for  producing  500  sets  of 
Handley-Page  parts,  consider  this  letter  your  authority  to  proreed 
with  the  production  as  per  the  enclosed  list  of  the  parts  your  com- 
pany are  to  produce. 

"It  will  be  absolutelv  necessary  that  this  office  be  furnished  with 
revised  prices  on  the  basis  of  500  planes,  furnishing  us  also  the 
•quantities  of  dies,  tools,  and  labor  and  material  for  the  same,  sep- 
arately." 

18.  In  April,  1918,  the  production  of  Handley-Page  airplanes  was 

turned  over  by  the  Government  to  the  Standard  Aircraft  Corpo- 
ration, of  Elizabeth,  N.  J. 

19.  On  April  17,  1918,  the  claimant  was  advised  by  telegram  as 
follows : 

"  Entire  responsibility  for  Handley-Page  contract  has  been  placed 
upon  the  Standard  Aircraft  Corporation,  Elizabeth,  New  Jersey. 
Recognize  all  their  instructions  exactly  the  same  as  if  received  from 
the  Signal  Corps  on  this  particular  work.  This  is  done  to  expedite 
matters." 

20.  Under  date  of  April  25, 1918,  the  claimant  wrote  H.  B.  Mingle, 
president  of  the  Standard  Aircraft  (Corporation,  its  letter  being,  in 
part,  as  follows: 

"  Change  in  specifications :  This  is  a  subject  that  is  causing  us  more 
worry  than  anything  else  just  now.  Original  prints  specified  mild 
steel,  and  our  quotation  was  submitted  accordingly.  *  ♦  *  Signal 
Corps  has  canceled  the  mild  steel  specifications  and  expect  us  to  sub- 
stitute nickel  steel  and  vanadium  steel  instead  of  mild  steel.     *     *     * 

"  You  undoubtedly  appreciate  the  difference  in  cost  between  mild 
steel     *     ♦     *     and  nickel  steel  and  vanadium  steels.     *     *     * 
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^'  These  special  nickel  and  vanadium  steels  also  greatly  retard  the- 
production,   and    therefore   greatly    increase    manufacturing   cost^ 

"  In  taking  these  changes  in  specification  and  reduction  in  quanti- 
ties from  1,260  sets  to  500  sets  into  consideration,  you  can  readily 
realize  that  we  should  not — in  fact,  can  not — agree  to  furnish  parts 
named  in  the  new  specifications  at  the  price  originally  quoted.  We 
feel  that  we  should  have  an  increase  of  at  least  33^%  in  the  price  of 
the  total  order." 

21.  On  May  7,  1918,  Mr.  Mathis  was  again  called  to  Washington 
for  conference  with  the  officers  of  the  Signal  Corps  and  Mr.  Mingle. 
It  appears  that  there  was  some  disagreement  at  the  hearing  -as  to 
whether  the  claimant  had  made  proper  progress  in  respect  to  the 
various  parts  which  it  was  to  manufacture.  Government  officers  tes- 
tified that  the  various  tools  and  appliances  necessary  had  progressed 
only  25  per  cent.  Mr.  Mathis  claimed  that  very  much  greater  prog- 
ress had  been  made,  ix)ssibly  80  per  cent. 

22.  Mr.  Mathis  testified  that  he  told  Maj.  MacKenzie,  who  was 
the  ranking  officer  at  the  meeting  in  charge  of  the  production  of 
airplanes,  that  the  claimant  would  have  to  have  '^an  increase  in 
price  of  33^  per  cent,  as  requested  in  that  letter.''  Maj.  MacKenzie 
replied  that  it  was  impossible  to  give  an  increase  of  33J  per  cent^ 
but  that  he  would  grant  an  increase  of  15  per  cent. 

23.  Mr.  Mathis  testified  at  the  hearing  that  the  increase  of  15 
per  cent  was  agreed  to  be  simply  to  cover  the  clianges  in  specifica- 
tions, heat  treating,  and  nickel  plating  or  copper  plating,  special 
tapping,  and  various  items  of  that  kind.  The  Government  officers, 
on  the  other  hand,  testified  that  the  15  per  cent  increase  was  to 
cover  the  entire  change  of  plan  of  the  Government;  that  is,  the 
change  from  parts  for  1,250  airplanes  to  parts  plus  spare  parts  for 
500  airplanes,  as  well  as  changes  in  specifications  as  to  material  and 
other  things. 

24.  Under  date  of  May  7,  1918,  Mr.  Mingle  wrote  to  the  claimant 
a  letter,  which  was  entitled  "  Statement  by  Mr.  Mingle  to  Mr. 
Mathis,"  and  was,  in  part,  as  follows : 

"We  have  decided,  Mr.  Mathis,  that  you  can  say  to  your  Mr. 
Schwinn,  president  of  your  company,  that  the  Standard  Company 
will  guarantee  an  equitable  adjustment  of  all  the  matters  set  rortn 
in  the  communication  of  yours  of  April  25,  1918,  it  being  up  to  the 
Excelsior  Company  to  present  to  Mr.  Derbyshire  all  of  the  data 
which  he  may  require  to  ascertain  a  definite  adjustment  of  the  entire 
situation  so  ^ar  as  finances  are  concerned. 

"  You  are  to  proceed  with  the  work  on  a  basis  of  parts  for  500 
machines.  Our  Mr.  Taylor  will  go  with  Mr.  Mathis  at  once  to 
Chicago  and  remain  there  until  Wednesday,  May  15th,  making 
telegraphic  daily  reports  to  this  office  of  not  only  the  progress  but 
the  spirit  of  tlie  organization  in  completing  the  dies  and  forgings. 
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etc.^  necessary  to  carry  through  this  contract,  and  upon  his  report 
will  depend  wholly  the  continuation  of  the  contract  after  that  date. 

^^  If  at  that  time  we  are  not  satisfied  that  the  work  is  progressing 
100%  in  good  faith,  we  will  take  over  such  dies,  tools,  and  materials 
as  is  then  available  and  applicable  to  the  completion  of  the  work 
at  a  fair  figure.    ♦    *    * 

^  If  the  work,  on  May  16th,  is  satisfactory,  the  order  will  be  con- 
tinued.   *    ♦    * 

"  If  Mr.  Schwinn  does  not  want  to  carry  out  the  proposition  on 
the  above  pro-am  he  is  at  liberty  to  wire  us  accordingly. 

^^The  Standard  Company  further  undertakes  to  supply  for  the 
parts  for  the  first  40  sets,  the  vanadium  steel,  or  any  raw  stock  neces- 
sary   ♦    ♦    ♦." 

25.  Mr.  Mathis  testified  that  only  about  $7,000  worth  of  vanadium 
steel  was  furnished  by  the  Government. 

26.  On  May  10,  1918,  the  claimant  submitted  a  bid  in  response  to 
the  request  of  May  7,  1918. 

27.  On  May  15, 1918,  the  claimant  received  an  order  for  parts  for 
500  Handley-Page  planes.  This  order  specified  parts  and  number 
of  parts  which  the  claimant  was  to  produce.  Under  date  of  July 
26,  1918,  it  was  amended  to  include  other  parts.  The  amount  of  the 
order  as  amended  was  $282,509.17. 

28.  On  October  7,  1918,  the  claimant  received  an  order  for  spare 
parts  for  500  Handley-Page  airplanes,  which  also  specified  parts 
and  number  of  parts  which  the  claimant  was  to  produce.  It  was 
amended  October  18,  1918.  The  amount  of  the  order  as  amended 
was  $241,018.07. 

29.  On  October  25,  1918,  the  claimant  also  received  a  small  con- 
tract for  hinge  f orgings. 

30.  It  appeared  by  a  letter  of  Mr.  Mathis,  dated  June  2,  1919^ 
addressed  to  the  Director  of  Aircraft  Production,  that  the  original 
order,  based  on  the  manufacture  of  parts  for  1,250  planes,  ap- 
proximated in  value  $477,000.75,  and  that  the  orders  for  parts  and 
spare  parts  for  500  airplanes  would  approximate  $561^22.13. 

31.  Mr.  Mathis  outlined  the  claim  in  the  letter  of  June  2,  1919, 
as  follows : 

"It  is  our  claim  that  our  original  quotation  was  based  on  1,250 
sets  of  parts,  which  amount  to  approximately  $1,391,932.22.  A  con- 
siderable portion  of  the  difference  between  this  amount  and  your 
office  record  price  of  $477,000.75  is  due  to  the  fact  that  in  no  case 
have  you  made  any  allowance  for  spare  parts. 

"  It  is  our  claim  that  we  only  received  orders  for  500  sets  of  parts, 
whereas  you  claim  orders  were  given  for  1,000  sets  of  parts.  The 
difference  between  our  contention  is  that  you  figure  the  original  and 
spare  parts  as  separate  sets,  whereas  we  contend  that  a  set  of  parts 
equals  the  number  of  parts  specified  on  each  blue  print  plus  the 
necessary  spare  parts  for  replacement." 
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32.  The  claim,  therefore,  as  outlined  at  that  time,  would  turn  on 
che  question  whether  the  original  orders  to  the  claimant  were  for 
parts  necessary  for  1,250  planes  or  were  parts  necessary  for  1,250 
planes  plus  spare  parts  for  the  same  number  of  planes.  At  the 
hearing  the  claimant  further  contended  that  if  the  original  orders 
were  for  only  parts  for  1,250  planes,  that  it  was  entitled  to  receive, 
in  one  way  or  another,  orders  for  an  equivalent  number  of  parts,  and 
that  the  orders  which  it  received  for  parts  for  500  planes  plus  spare- 
parts  for  500  planes  would  not  equal  its  original  orders  for  parts  for 
1,250  planes. 

DECISION. 

1.  The  record  in  this  case  is  intricate,  as  it  includes  a  fairly  volumi- 
nous correspondence,  covering  large  numbers  of  different  airplane 
parts  and  numerous  changes  in  specifications  and  designs. 

2.  The  points  at  issue,  however,  are  fairly  simple.  We  do  not  find 
from  the  correspondence  or  any  testimony  in  the  case  that  the  original 
orders  given  by  Government  officials  in  the  fall  of  1917  were  for 
parts  for  more  than  1,250  airplanes,  exclusive  of  spare  parts. 

3.  Assuming  that  the  claimant  had  orders  for  parts  for  1,250 
airplanes,  it  becomes  important  to  determine  the  real  understanding 
of  the  parties  arrived  at  at  the  meeting  of  May  7, 1918. 

4.  The  claimant  was  first  notified  of  the  contemplated  change  in 
its  order,  so  far  as  number  of  planes  is  concerned,  in  March,  1918.  It 
was  requested,  on  March  27,  1918,  to  submit  new  figures  on  the  basis 
of  500  planes.    It  wrote  on  April  25,  1918 : 

"  In  taking  these  changes  in  specification  and  reduction  in  quanti- 
ties from  1,250  sets  to  500  sets  into  consideration,  you  can  readily 
realize  that  we  should  not,  in  fact,  can  not,  agree  to  furnish  parte 
named  in  the  new  specifications  at  the  price  originally  quoted.  We 
feel  that  we  should  have  an  increase  of  at  least  33J  per  cent  in  the 
price  of  the  total  order." 

5.  The  testimony  is  conflicting  as  to  the  conversation  between  Mr. 
Mathis  and  Maj.  MacKenzie  on  May  7,  1918.  Mr.  Mathis  testified 
that  he  presented  a  demand  for  an  increase  of  33  J  per  cent  "  as  re- 
quested in  that  letter,"  meaning  the  letter  of  April  25,  1818.  The 
increase  described  in  its  letter  expressly  included  the  cost  to  the  claim- 
ant of  reduction  in  number  of  planes.  Maj.  MacKenzie  made  a 
counter  offer  of  15  jjer  cent,  which  claimant  alleges  was  only  to  cover 
part  of  the  loss  described  in  his  letter.  We  are  unable  to  agree  with 
the  claimant  on  this  contention. 

6.  The  meeting  was  evidently  called  to  crystallize  what  was  at 
that  time  a  very  uncertain  and  unsatisfactory  situation.  It  was 
followed  bv  a  letter  in  which  the  claimant  was  advised  that  it  was 
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to  present  to  Mr.  Derbyshire  "  all  of  the  data  which  he  mt 
to  ascertain  a  definite  adjustment  of  the  entire  situation 
finances  are  concerned,"  and  was  further  advised  that  : 
proceed  on  the  basis  of  parts  for  500  planes.  Three  days  a 
the  claimant  put  in' a  new  bid  increasing  its  prices  referrii 
based  on  the  letter  of  May  7, 1918. 

7.  The  facts  not  in  controversy  in  the  case  substantiate 
mony  of  the  Government  officers  that  the  increase  in  pri( 
cover  the  fact  of  reduction  in  number  as  well  as  changes  i 
cations.  Whatever  the  relations  of  the  Government  and  t 
ant  had  been  prior  to  May  7,  1918,  they  were  then  merged 
nite  understanding  with  the  claimant  which  was  subseque 
ried  out  by  the  giving  of  the  orders  hereinbefore  referre 

8.  The  claim  that  the  claimant  had  not  received  orders  e* 
to  orders  for  parts  for  1,250  planes  (exclusive  of  spare  pa 
apparently  not  made  until  the  hearing  before  this  Board, 
not  find  it  substantiated  by  the  facts.*  It  appears  from  tl 
ant's  statement  of  June  2,  1919,  that  its  original  orders 
mated  a  cost  of  $477,000.75.  Its  orders  received  subsequeni 
7,  1918,  were  in  greater  amount,  approximating  $561,222.13 
values  are  not  necessarily  an  exact  test,  they  are  the  only  t 
tical  upon  the  evidence  in  the  case,  and  we  believe  they  subs 
i-eflect  the  situation. 

9.  We  understand  that  the  Claims  Board,  Air  Service,  ha 
or  is  ready  to  settle,  with  the  claimant  on  the  basis  of  the  c 
May  15,  1918,  and  October  7, 1918,  and  other  written  orders 
after  May  7, 1918,  and  we  believe  this  is  the  correct  course  tc 

DISPOSITION. 

Claimant's  appeal  is  dismissed  and  a  copy  of  this  opinion 
sent  to  the  Claims  Board,  Air  Service. 
Col.  Delafield  concurring. 


April  13, 1920. 
Case  No.  2440. 

In  re  CLAHC  OF  CITBTIS  A  CO.  UASTrBACTVBXSa  CO. 

1.  IVTEBEST— CONSTBirCTION  OF  CONTBACTS.— Where  there  is  no  provi- 
sion  In  the  contract  for  the  allowance  of  interest  and  no  statute  author- 
ising the  payment  of  Interest  under  the  eiroumstanees  of  this  oate, 
claimant  is  not  entitled  to  recover. 

S.  CONTBACT,  CONSTBITCTION  OF. — ^Where  reference  is  made  in  a  contraet  to 
another  writing  for  a  specllled  purpose,  the  writing  referred  to  becomes 
a  part  of  the  contract  for  such  specified  purpose  only. 

3.  SAKE. — Where  in  a  contract  the  only  proyision  relative  to  the  payment 

of  interest  is  in  the  cancelation  clause,  which  refers  to  a  schedule  in 
turn  referring  to  a  pamphlet,  and  where  there  is  no  cancellation  of  the 
contract,  but  it  is  fully  performed,  the  cancellation  clause  has  no  ap- 
plication. 

4.  DTTEBEST — CONSTBITCTION  OF  CONTBACTS. — ^Where  a  contract  for  spe- 

cial facilities  limits  the  amount  that  the  Ooyemment  shall  pay  therefor, 
claimant  is  not  entitled  to  recover  interest  where  to  allow  such  interest 
would  make  the  cost  to  the  €N>vemment  in  excess  of  the  maximum 
amount  specified  in  the  contract. 
9.  CLAIK  AND  DECISION.— Claim  for  $6,103.86  under  the  act  of  March  S,  1919, 
for  interest  on  amount  paid  out  for  plant  improvements.  Held,  no 
agreement  within  the  meaning  of  said  act. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

riNDINOS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts-: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $6,103.86,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  In  September,  1917,  negotiations  were  had  with  the  claimant 
company,  as  a  result  of  which  the  claimant  was  instructed  to  remodel 
its  plant  for  the  purpose  of  manufacturing  shells  for  the  Ordnance 
Department  and  was  directed  to  purchase  special  facilties  and  equip- 
ment without  waiting  for  a  formal  contract.  The  claimant  pro- 
ceeded as  directed,  and  subsequently  received  the  contracts  which 

had  been  promised,  viz,  formal  contract  dated  December  1,  1917^ 
m158 
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War — ^Ord.  G77^-428A,  and  proxy-signed  contract  dated  January 
1, 1918,  War— Ord.  G1129-615A. 

3.  The  above-mentioned  contract  of  December  1,  1917,  i^as  for  in- 
•creased  facilities  and  for  the  manufacture  of  600,000  155-millimeter 
common  steel  shell  forgings.  It  provided  "that  the  United  States 
-would  promptly  reimburse  the  contractor  for  all  proper  items  of 
•cost "  for  services  and  labor  performed  in  connection  with  the  instal- 
lation of  increased  facilities,  thereki  referred  to,  at  an  estimated  cost 
of  $174,544.53,  with  the  proviso  that  the  "estimate  is  not  to  be  ex- 
ceeded unless  additional  cost  is  authorized  by  the  contracting  officer." 

4.  The  contract  above  referred  to,  dated  January  1,  1918,  was  a 
proxy-signed  fixed-price  contract  for  increased  facilities  and  for  the 
manufacture  of  100,000  9.5-inch  common  steel  forgings.  This  con- 
tract contains  the  same  provisions  as  the  contract  of  December  1, 1917, 
•excepting  that  the  estimated  cost  of  increased  facilities  is  stated  as 
approximately  $166,555,  of  which  estimated  cost  $114,555  is  for 
tangible  equipment  and  $52,000  for  intangible  expense  items. 

5.  Neither  of  the  above-mentioned  contracts  contains  any  specific 
or  direct  provision  for  the  payment  of  interest  on  money  borrowed. 
The  cancellation  clause  of  the  said  contracts  provides : 

"  In  event  of  the  cancellation  of  this  contract  *  *  ♦  the  United 
States  will  pay  *  *  *  all  costs  theretofore  expended  and  for 
which  payment  has  not  previously  been  made,  and  all  obligations  in- 
-curred  solely  for  the  performance  of  -this  contract  of  which  the  con- 
tractor can  not  otherwise  be  relieved.    ♦    *     * 

"  The  decision  of  the  contracting  officer  as  to  payments  and  allow- 
ances to  the  contractor  under  this  article,  made  in  accordance  with 
the  terms  of  the  contract  and  with  '  Schedule  4 '  (Schedule  3  in  con- 
tract of  January  1, 1918),  made  part  hereof,  will  oe  final. 

Schedule  4,  attached  to  the  contract  dated  December  1,  1917,  and 
Schedule  3,  attached  to  contract  dated  January  1,  1918,  above  re- 
ferred to,  are  as  follows : 

"  The  term  '  cost '  as  applied  to  this  contract  consists  of  four  ele- 
ments which  are  concretely  defined  in  the  following : 

"(1)  The  cost  of  all  direct  labor  paid  for  by  the  contractor  and 
used  in  the  production  of  the  articles  contracted  for  herein. 

"(2)  Th6  cost  of  all  direct  materials  contained  in  or  forming  part 
of  the  articles  contracted  for  herein. 

"(3)  Pro  rata  share  of  factory  overhead  expense  applicable  to  and 
necessary  in  connection  with  the  manufacture  of  the  articles  con- 
tracted lor  herein. 

"(4)  Pro  rata  share  of  administrative  and  general  expense  appli- 
cable to  and  necessary  in  connection  with  the  manufacture  of  the  ar- 
ticles contracted  for  herein. 

"  The  foregoing  paragraphs  Nos.  1,  2,  3,  and  4  are  subject  to  fur- 
ther amplification  as  contained  in  the  '  Definition  of  cost  pertaining 
to  contracts'  to  be  supplied  by  the  Finance  Division  (Accounting 
Section)  of  the  Ordnance  Department.  As  conditions  arise  neces- 
sitating changes  or  modifications  in  the  de^nitions  referred  to,  the 
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contracting  officer  will  furnish  the  contractor  with  information  in 
regard  thereto." 

The  pamphlet  entitled  "Definition  of  *cost'  pertaining  to  con- 
tracts," issued  by  the  Ordnance  Department,  which  is  referred  to  in 
Schedule  3  of  the  contracts  of  December  1,  1917,  and  of  January  1^ 
1918,  contains  the  following  provision: 

"  47.  Interest  on  investment  or  on  bonded  debt  shall  not  be  con- 
sidered as  an  expense  entering  into  the  cost  of  contracts  for  the 
United  States,  but  the  contracting  officer  will  reimburse  the  contrac- 
tor for  interest  paid  by  it  on  money  borrowed  to  finance  the  pur- 
chase of  materials  necessary  to  complete  contracts  for  the  United 
States.  Interest  cost  will  not  be  considered  as  a  cost  to  the  con- 
tractor upon  which  profit  is  to  be  calculated." 

6.  In  addition  to  the  two  contracts  above  mentioned,  the  claimant 
entered  into  a  formal  ccmtract  dated  May  *24,  1918,  for  increased 
facilities,  War — Ord.  P8595-2466A,  by  which  the  (xovernment  agreed 
to  reimburse  the  contractor  for  all  proper  items  of  cost  for  increased 
facilities  to  carry  out  the  contracts  of  December  1,  1917,  and  of  Jan- 
uary 1,  1918,  which  costs  were  estimated  in  the  contract  to  be 
$238,176.53.  This  contract,  however,  does  not  contain  any  limita- 
tion on  said  estimated  cost,  nor  any  definition  of  cost  nor  reference 
to  "  Definition  of  '  cost '  pertaining  to  contracts "  as  the  two  pre- 
vious contracts  had  done.  It  also  does  not  contain,  either  directly  or 
indirectly,  any  provision  for  the  payment  of  interest. 

7.  At  the  hearing  the  following  facts  were  developed :  Negotiations, 
were  had  in  September,  1917,  between  the  Procurement  Division^ 
Ordnance  Department,  and  the  claimant,  which  were  reaffirmed  by 
the  above  contracts  of  December  1,  1917,  and  of  January  1,  1918, 
and  the  claimant  was  directed  to  increase  its  facilities  without  wait- 
ing for  formal  contracts.  It  did  so,  and  in  the  act  of  transforming 
its  plant  had  to  pay  out  large  sums  of  monej'.  It  repeatedly  re- 
quested the  Government  to  send  an  auditor  to  rheck  its  disburse- 
ments so  that  it  could  receive  payments,  but  the  Government  failed 
to  respond  to  its  requests  and  disputed  some  of  the  items  of  pay- 
ment, whereby  the  claimant  was  forced  to  borrow  money  from  banks^ 
in  St.  Louis  in  order  to  cany  on  the  work  of  equipping  its  plant 
with  increased  facilities.  On  December  20,  1917,  it  borrowed  at  5| 
per  cent  $300,000  on  two  notes,  which  it  paid  off,  one  for  $150,000  on 
April  29, 1918,  and  (me  for  $150,000  on  March  20, 1918.  On  January 
24,  1918,  it  borrowed  at  5^  per  cent  $100,000,  which  was  paid  off  on 
April  17,  1918.  On  February  12,  1918,  it  borrowed  at  5J  per  cent 
$100,000,  which  was  paid  off  April  22,  1918. 

8.  The  claimant  now  claims  reimbursement  for  the  interest  paid 
on  moneys  borrowed  from  banks  during  the  performance  of  the  con- 
tracts because  it  was  compelled  to  borrow  owing  to  the  failure  of  the 
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Government  to  promptly  pay  the  amounts  it  then  owed  it  for  in- 
creased facilities  under  its  existing  contracts.  It  appears  from  the 
evidence  that  the  claimant  has  been  reimbursed  for  money  expended 
by  it  for  the  purchase  and  installation  of  increased  facilities  called 
for  by  its  contracts  of  December  1,  1917,  and  of  January  1,  1918, 
but  not  for  the  interest  paid  on  money  borrowed,  for  which  it  now 
makes  claim. 

DECISION. 

1.  The  claimant's  right  to  reimbursement  of  interest  paid  on 
money  loaned  to  it  by  banks  must  be  determined  by  the  provisions 
of  its  contracts  with  the  Government.  By  section  1091  of  the  Revised 
Statutes  of  the  United  States  the  allowance  of  interest  by  the  Secre- 
tary of  War  is,  in  effect,  prohibited.  In  National  Home  v.  Parrish^ 
229  U.  S.  494,  the  Supreme  Court  held : 

"  Generally,  interest  is  not  allowable  on  claims  againsC  the  United 
States,  unless  it  has  stipulated  to  pay  it  or  is  given  by  statute." 

In  Scully  V.  United  States^  197  Fed.  327,  it  was  held : 

^^  Interest  can  not  be  allowed  on  a  claim  against  the  United  States 
arising  under  a  contract  unless  provided  for  by  contract  or  by 
statute." 

In  17  Ops.  Atty.  Gen.  316,  it  is  said : 

''  It  is  a  general  rule  that  interest  is  not  allowable  on  claims 
against  the  (government.  The  exceptions  to  this  rule  are  found  only 
in  cases  where  the  demands  are  made  under  special  contracts,  or  spe- 
cial laws,  expressly  or  by  very  clear  implication  providing  for  the 
payment  of  interest." 

See  also  Myerlev.  United  States^  31  Ct.  Cls.  106 ;  Axman  v.  United 
States^  47  Ct.  Cls.  663 ;  McLachZan  <&  Co,  v.  United  States^  36  Ct.  Cls. 
186 ;  Myerle  v.  United  States^  31  Ct.  Cls.  137. 

2.  From  the  foregoing  authorities  and  in  accordance  with  repeated 
decisions  by  this  Board  it  is  clear  that  an  allowance  of  the  claim  for 
interest  here  presented  can  not  be  made  under  the  claimant's  contract 
of  May  24,  1918,  because  that  contract  does  not,  either  directly  or 
indirectly,  provide  for  the  payment  of  interest.  Therefore,  the  con- 
tract of  May  24,  1918,  will  be  dismissed  from  further  consideration 
and  the  claim  will  now  be  considered  as  depending  solely  upon  the 
two  previous  contracts. 

3.  There  is  no  specific  provision  in  either  the  contract  of  December 
1, 1917,  or  in  the  contract  of  January  1, 1918,  providing  for  the  allow- 
ance of  interest  on  money  borrowed  by  the  contractor.  It  is  only  by 
reference  to  the  schedule  annexed  to  the  contract  which  contains  a 
further  reference  to  the  pamphlet  entitled  "Definition  of  'Costs' 
Pertaining  to  Contracts"  that  we  find,  even  indirectly,  any  pro- 
vision that  might  be  construed  to  take  this  claim  out  of  the  general 
rule  which  prohibits  the  payment  of  interest  by  the  Government. 
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The  schedule  is  only  referred  to  in  Article  IX  of  each  of  the  con- 
tracts, which  relates  solely  to  the  amounts  which  shall  be  paid  by 
the  United  States  in  event  of  cancellation  of  the  contract.  The  con- 
tract was  not  canceled  or  suspended  on  account  of  the  signing  of  the 
armistice.  No  reference  is  made  to  the  said  schedule  in  any  other 
part  of  either  of  said  contracts.  It  is  a  well-recognized  principle  of 
construction  that  where  a  reference  is  made  in  a  contract  to  another 
writing  for  a  particular  and  specified  purpose,  such  other  writing 
becomes  a  part  of  the  contract  for  such  specified  purpose  only.  The 
Supreme  Court  recognized  this  doctrine  in  the  case  of  Guerini  Stone 
Company  v.  Carlin  Construction  Company^  240  U.  S.  264,  where  Mr. 
Justice  Pitney  said : 

"A  reference  by  the  contracting  parties  to  an  extraneous  writing 
for  a  particular  purpose  makes  it  a  part  of  their  agreement  only  for 
the  purpose  specified."    [Citing  authorities.] 

It  follows  from  the  rule  of  law  which  is  mentioned  that  the  refer- 
ence contained  in  the  cancellation  clause  of  the  contract  to  the  sched- 
ule and  from  it  the  reference  to  the  allowance  of  interest  as  con- 
tained in  the  pamphlet  entitled  ^^  Definition  of  ^  Costs '  Pertaining  to 
Contracts  "  made  the  latter  a  part  of  the  contract  only  for  the  pur- 
pose of  ascertaining  what  payments  the  Government  should  make  in 
event  of  terminated  or  canceled  contract.  But  the  contract  was  not 
canceled,  and  there  is  no  other  reference  contained  in  the  contract 
which  authorizes  the  payment  of  interest.  As  the  contract  went  to 
completion  and  was  not  terminated  by  tHe  Government,  it  follows 
that  interest  can  not  be  paid  under  the  terms  of  the  contract  or  in- 
directly by  referring  to  other  writings  contained  in  the  cancellation 
clause. 

4.  A  further  objection  to  the  allowance  of  the  payment  of  interest 
under  the  contracts  of  December  1, 1917,  and  January  1, 1918,  is  that 
each  of  said  contracts  set  forth  an  amount  as  the  estimated  cost  of 
the  increased  facilities  and  provides  that  the  United  States  agrees 
to  pay  said  amount  of  the  estimated  cost,  but  "not  exceeding  the 
said  estimated  cost  thereof."  These  contracts,  therefore,  expressly 
limit  the  amounts  which  the  Government  obligated  itself  to  pay  and 
by  the  terms  of  the  contract  these  amounts  may  not  be  exceeded.  It 
appears  from  the  evidence  that  the  Government  has  already  paid  the 
claimant  the  total  amount  of  the  estimated  cost  as  provided  in  these 
two  contracts.  Under  the  contracts  the  claimant  is  precluded  from 
receiving  any  greater  amount  than  that  fixed  by  the  contract.  (See 
decision  of  this  Board  in  the  case  of  Edward  G.  Budd  Manufacturing 
Co.,  No.  2143,  decided  March  2,  1920.)  The  allowance  of  the  claim 
for  interest  here  presented  is,  therefore,  unauthorized. 

5.  For  the  reasons  stated,  the  relief  prayed  for  is  denied. 
Col.  Delafield  and  Mr.  Hendon  concurring. 


April  13,  1920. 
Case  No.  2462. 

In  re  CLADC  OV  G.  X.  8ELV. 

1.  JinUSDICTIOV. — The  power  of  the  Secretary  of  War  to  settle  formal  oon- 
traots  by  agreement  with  the  contractor  can  not  he  exercised  where 
the  contract  has  been  fully  executed  by  performance  by  the  contractor 
or  terminated  by  breach  and  by  expiration  of  the  time  for  performance. 

S.  CLAHC  and  decision. — This  claim  for  $3,179.68,  presented  in  accordance 
with  General  Order  103,  is  based  upon  contracts  for  hay  which  were 
executed  as  required  by  statute.  Held,  the  Board  is  without  jurisdic- 
tion. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. . 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103. 
War  Department,  1918,  and  is  for  $2,172.68,  under  the  following  cir- 
cumstances : 

2.  Two  formal  purchase  orders.  No.  3121  and  No.  3122,  under 
date  of  August  21,  1918,  were  issued  by  John  Roberts,  major.  Quar- 
termaster Corps,  to  G.  M.  Self,  the  claimant,  for  180  tons  No.  2  or 
better  upland  prairie  hay  at  a  price  of  $22  per  ton,'  a  total  of  $3,960, 
and  200  tons  standard  or  better  alfalfa  hay  at  $26  per  ton,  a  total 
of  $5,200,  furnished  and  delivered  f.  o.  b.  cars  Grenola,  Kans.., 
subject  to  destination  weights  and  inspection. 

3.  The  contracts  to  expire  September  21,  1918,  unless  extended  by 
the  Government. 

4.  To  apply  on  purchase  order  No.  3121,  184.31  tons  of  hay  were 
shipped;  for  purchase  order  No.  3122,  211.38  tons  of  hay. 

5.  It  appears  that  of  the  hay  so  shipped  nine  care  were  rejected 
at  destination  by  the  Government  inspector. 

6.  The  hay  so  rejected  was  sold  by  the  contractor  tlirough  it^ 
agent,  the  Carlisle  Commission  Co.,  at  prices  either  equal  to  or  in 
excess  of  the  price  fixed  by  the  Government  in  the  said  purchase 
orders;  but  the  Government  price  was  f.  o.  b.  cars  shipping  point, 
and  the  hay  having  been  rejected,  the  contractor  had  to  pay  the 
freight,  a  commission  for  selling,  and  storage. 
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7.  The  contracts  provide: 

"  Beplacement  of  rejections  is  permissible,  providing  delivery  is 
made  within  the  life  oi  the  contracts,  thereafter  at  the  option  of  the 
Government." 

8.  Section  3  of  the  contracts  provide : 

"  Draft  not  to  exceed  80%  of  the  invoice  value  will  be  paid 
promptly,  if  properly  supported." 

Under  this  provision,  it  would  appear  from  the  record,  contractor 
was  paid  the  sum  of  $2,163.46  by  the  Government  for  the  hay  sub- 
sequently rejected  and  that  this  amount  has  not  been  refunded.  It 
also  appears  that  the  disbursing  officer  has  withheld  the  sum  of 
$1,032.07  from  the  contractor,  the  same  being  due  on  hay  actually 
accepted,  and  that  there  is  also  an  additional  sum  of  $764.45  due  to 
the  Government,  by  contractor  on  some  other  account. 

9.  It  further  appears  that  if  the  instant  claim  for  the  difference 
between  the  amount  received  by  the  contractor  from  the  sale  of  the 
hay  on  the  market  and  the  cost  to  contractor  of  the  hay,  namely, 
$2,172.68,  was  allowed  and  the  indebtedness  of  the  contractor  to  the 
Government  was  deducted  therefrom,  there  would  be  due  the  con- 
tractor $276.84. 

DECISION. 

1.  In  the  opinion  of  the  Board  the  two  purchase  orders  were 
formal  contracts  under  the  provisions  of  section  6853b,  United  States 
Compiled.  Statutes. 

2.  The  entire. amount  of  hay  called  for  by  the  two  contracts  ap- 
pears to  have  been  shipped  and  a  portion  of  said  hay  so  shipped 
appears  to  have  been  rejected. 

3.  The  record  is  silent  as  to  the  dates  upon  which  the  hay  which 
was  rejected  was  shipped;  is  silent  as  to  the  dates  upon  which  the 
same  was  rejected. 

4.  If  rejected  prior  to  September  21, 1918  (the  express  date  of  ex- 
piration of  the  contracts) ,  then  such  rejection  appears  to  have  been 
acquiesced  in  by  the  contractor,  for  on  October  19,  1918,  the  Quar- 
termaster wired  contractor : 

"  Contracts  three  bne  two  one  and  three  one  two  two  delinquent. 
You  must  complete  immediately.    Answer." 

to  which  the  contractor  replied  on  the  same  date : 

"  Will  complete  contract  three  one  two  one  and  three  one  two  two 
immediately." 

4.  If  shipped  and  rejected  after  October  19,  1918,  then  such  ship- 
ments were  clearly  after  the  expiration  of  the  contracts  and  by  the 
express  terms  thereof  could  not  be  applied  on  such  contracts  except 
at  the  option  of  the  Government 


contractor  was  still  in  default ;  and  that  on  November  22,  1918,  con- 
tractor was  advised  that  no  more  shipments  would  be  accepted.  Thus, 
the  default  of  the  contractor  was  accepted  by  the  Government  as  a 
termination  of  the  contracts,  and  the  said  contracts  ceased  to  exist, 
as  far  as  the  jurisdiction  of  the  Secretary  of  War  is  concerned;  and 
any  question  of  unliquidated  damages  which  may  have  arisen  during 
the  performance  of  same,  as  well  as  any  question  as  to  overpayment 
on  the  part  of  the  Government,  became  questions  for  settlement  either 
by  the  Secretary  of  the  Treasury  or  in  the  courts. 

6.  "  The  power  of  the  Secretary  of  War  to  settle  formal  contracts 
by  agreement  with  the  contractor  rests  wholly  upon  the  existence  of 
the  contract  itself  and  can  not  be  exercised  where  the  contract  has 
been  fully  executed  by  performance  by  the  contractor,  or  terminated 
by  breach,  or  expiration  of  the  time  for  performance." 

7.  In  the  instant  case  imder  one  view  the  contracts  were  fully 
executed  by  performance  by  the  contractor;  under  another  view  were 
terminated  by  the  breach  of  the  contractor  and  its  acceptance  as  a 
termination  by  the  Government;  under  a  third  view  by  the  expiration 
of  the  time  for  performance. 

8.  For  the  reasons  supra  it  is  the  opinion  of  the  Board  that  the 
Secretary  of  War  has  no  jurisdiction  in  the  instant  case. 

9.  Eelief  must  therefore  be  denied. 

DISPOSITION. 

A  final  order  denying  reUef  will  issue. 
Col.  Delafield  and  Mr.  Aveiill  concurring. 


April  14, 1920, 
Case  No.  1196. 

In  re  CLADC  OV  VAEXEB8  A  0IHNEB8  COTTOH  OH.  CO. 

1.  PLANT  AND  EQUIPKENT. — Where  claimant's  plant  for  the  manufacture  of 
cottonseed  hull  fiber  is  destroyed  by  fire,  and  claimant  in  the  exercise 
of  business  judgment  rebuilds  the  plant  for  the  purpose  of  cleanini^ 
motes,  flues,  and  sweepings  with  the  expectation  of  selling  its  produet 
to  the  OoYemment,  there  is  no  obligation  on  the  Oovemment  to  re- 
imburse claimant  its  loss  on  the  reconstructed  plant. 

3.  CLAIK  AND  DECISION.— Claim  for  $39,993.99  under  the  act  of  Karch  S, 
1919,  for  loss  on  reconstructed  plant  for  the  cleaning  of  cotton  motes, 
flues,  and  sweepings.  Held,  no  agreement  within  the  meaning  of  said 
act. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $29,952.95,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  This  case  grows  out  of  the  following  circumstances : 

3.  Sometime  in  July,  1918,  the  plant  which  was  being  operated 
by  petitioner  at  Birmingham,  Ala.,  in  the  manufacture  of  what  is 
called  cottonseed  hull  fiber,  a  supplementl  product,  at  that  time 
being  used  in  the  manufacture  of  explosives,  was  burned.  There- 
upon, about  the  5th  of  September,  Mr.  R.  G.  Riley,  petitioner's  vice 
president,  came  to  Washington  and  consulted  with  Mr.  George  R. 
James,  Chief  of  the  Cotton  and  Cotton  Linters  Section  of  the  War 
Industries  Board,  with  reference  to  the  reconstruction  of  petitioner's 
plant  at  Birmingham,  Ala.  The  claim  here  presented  is  based  upon 
the  conversation  that  took  place  between  Mr.  Riley  and  Mr.  James, 
and  is  prese^^ted  upon  the  theory  that  petitioner's  plant  was  recon- 
structed either  upon  the  direction  of  Mr.  James  or  as  a  result  of  such 
promises  made  by  him  as  would  raise  an  implied  agreement  on  the 
part  of  the  Government  to  reimburse  the  petitioner  for  the  diflference 
between  the  cost  of  the  reconstruction  of  the  plant  and  the  price  at 
which  it  was  sold  to  the  Sunny  South  Grain  Co.  after  the  armistioei 
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this  difference  amounting  to  $29,952.95.  It  is  therefore  deemed  im- 
portant that  the  nature  of  that  conference  be  set  out,  and  some  of  the 
facts  leading  up  to  the  situation  that  then  existed. 

4.  At  the  time  that  Mr.  Riley  had  the  conference  with  Mr.  James, 
notwithstanding  petitioner's  plant  had  burned,  it  was  plain  to  Mr. 
Riley  that  there  were  ample  facilities  in  this  country  for  the  manu- 
facture of  cottonseed  hull  fiber.  It  was  Mr.  James's  belief,  however, 
that  there  would  be  an  increasing  demand  for  cleaned  motes,  flues, 
and  sweepings  (which  is  the  waste  matter  created  in  the  process 
of  manufacturing  cotton  linters) ;  and  Mr  Riley  was  confronted  with 
the  situation  of  determining  whether  or  not  he  would  reconstruct 
his  plant  for  the  manufacture  of  hull  fiber  or  whether  he  would  go 
into  the  business  of  cleaning  motes,  flues,  and  sweepings.  Mr.  Riley 
says  that  Mr.  James  expressed  the  desire  that  the  Government  have 
all  of  the  cellulose  material  that  petitioner  could  produce,  and  ex- 
pressed a  willingness  to  help,  and  did  help,  petitioner  in  securing 
priority  orders  for  machinery  and  materials  needed  for  the  recon- 
struction of  its  plant.  Mr.  Riley,  however,  made  a  frank  statement 
of  the  motives  that  actuated  petitioner  in  the  reconstruction  of  its 
plant  (Transcript,  p.  74) : 

'^  Question.  Well,  then,  tell  us  frankly,  did  you  rebuild  this  plant 
for  the  purpose  of  cleaning  motes,  flues,  and  sweepings  merely  be- 
cause you  expected  that  there  would  be  business  and  you  could  sell 
these  cleaned  motes,  flues,  and  sweepings  ?  Did  you  do  it  upon  your 
own  business  judgment? 

"  Mr.  Riley.  Yes,  sir." 

Upon  this  point  Mr.  James  testified  (Transcript,  p.  88) : 

"  Question .  What  was  your  best  recollection  as  to  what  was  said 
by  you  to  Mr.  Riley  in  regard  to  rebuilding  his  plant  for  cleaning 
motes^  flues,  and  sweepings? 

"  Mr.  James.  I  do  not  recall  that  there  was  anything  said  about 
that ;  that  there  would  be  a  need  for  hull  fiber,  but  it  was  a  question 
of  who  could  make  it  and  who  could  sell  it  at  the  cheapest  price  to 
the  people  who  were  going  to  buy  it. 

"Question.  Did  you  instruct  him  or  advise  him  to  rebuild  his 
plant? 

"Mr.  Jamks.  No;  I  told  him,  though,  that  his  plant,  taking  the 
product  from  these  other  mills,  was  what  I  would  regard  as  an  essen- 
tial industry  and  that  I  would  assist  him  in  any  way  I  could  in  get- 
ting the  necessary  priorities  to  go  ahead. 

Transcript,  page  93 : 

"  Mr.  Benet.  Then  you  discussed  cleaned  motes,  flues,  and  sweep- 
ings? 

"Mr.  James.  Yes;  I  am  (juite  sure  we  discussed  that. 

"  Mr.  Benet.  And  you  told  him  the  Government  would  need  all 
the  cleaned  motes,  flues,  and  sweepings  in  the  explosive  program  for 
1918-19? 
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"Mr.  James.  Yes. 

"  Mr.  Benet.  And  did  you  advise  him  as  to  whether  or  not  it  would 
be  wise  to  rebuild  his  plant  ? 
"  Mr.  James.  I  did  not." 

5.  From  this  evidence,  and  from  a  careful  survey  of  all  the  evi- 
dence and  facts  in  connection  with  this  case,  this  Board  concludes 
that  at  the  conference  held  between  Mr.  Riley  and  Mr.  James  on  or 
about  the  5th  of  September,  1918,  there  were  no  instructions  or  direc- 
tions given  by  Mr.  James  to  petitioner  to  rebuild  its  plant  for  the 
cleaning  of  motes,  flues,  and  sweepings ;  that  Mr.  James  informed  the 
petitioner  that  the  Government  program  would  need  all  the  cleaned 
motes,  flues,  and  sweepings  that  he  could  produce ;  that  at  that  time 
Mr.  James  knew  that  there  existed  in  this  country  other  plants  that 
had  been  cleaning,  and  could  clean,  motes,  flues,  and  sweepings,  but 
that  petitioner  thought  that  there  were  no  other  plants  capable  of 
cleaning  motes,  flues,  and  sweepings;  and  that  Mr.  James  gave  no 
instructions  to  petitioner  to  reconstruct  its  plant  for  the  purpose  of 
cleaning  motes,  flues,  and  sweepings,  but  rendered  to  petitioner  such 
assistance  as  he  could  give  in  the  securing  of  priority  orders,  upon 
the  basis  that  a  plant  for  the  cleaning  of  motes,  flues,  and  sweepings 
was  an  essential  industry. 

6.  The  War  Industries  Board  did  not  attempt  to  exercise  any  con- 
trol over  the  production  or  handling  of  motes,  flues,  and  sweepings 
in  the  United  States  until  October  23,  1918,  upon  which  date  the 
War  Industries  Board  sent  out  the  bulletin  from  which  the  following 
quotation  is  made : 

"  To  Cotton  Seed  Oil  Mills: 

"  MOTES,   FLUES,   AND   SWEEPINGS. 

^^  The  Du  Pont  American  Industries.  Inc.,  as  the  agents  for  buying 
cellulose  material  for  the  Government,  has  been  authorized  to  buy 
cleaned  cotton  seed  oil  mill  motes,  flues  and  sweepings  at  $4.67  per 
hundred  pounds  f .  o.  b.  points  of  production,  when  the  material  is 
equal  in  quality  to  the  selected  sample  with  which  each  inspector 
shall  be  provided,  and  types  of  which  can  be  obtained  from  the 
oiRce  of  the  Du  Pont  American  Industries,  Inc.,  Memphis,  Tenn. 

"  When  the  quality  of  the  material  is  below  the  standard,  the 
matter  of  price  will  be  one  of  negotiation  between  the  seller  and  the 
purchasing  agent,  with  the  privilege  of  referring  any  and  all  dis- 

eutes  as  to  quality  or  price  to  the  Procurement  Division  of  the 
United  States  Ordnance  for  adjudication. 

"  Uncleaned  motes,  flues  and  sweepings  may  be  sold  to  other  oil 
mills  or  plants  that  are  equipped  for  cleaning  the  stock  and  plants 
so  equipped  are  privileged  to  buy  such  material,  the  prices  to  be 
determined  by  agreement  between  the  buyer  and  seller. 

"  Sales  of  uncleaned  materials  shall  be  made  only  to  those  who  are 
to  clean  same,  and  all  sales  of  the  cleaned  stocks  shall  be  confined 
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to  the  Government  buying  agency.  However,  any  owner  of  these 
materials  shall  have  the  right  to  keep  his  stock  if  he  should  prefer 
to  do  so." 

DECISION. 

1.  The  theories  upon  which  this  claim  is  presented  against  the 
Government  have  nowhere  been  stated  very  definitely,  either  in  the 
pleadings  or  by  counsel.  From  a  careful  consideration,  however,  of 
all  matters  in  connection  with  this  case  we  think  it  fair  to  say  that 
there  are  no  matters  of  consideration  which  may  not  be  properly  em- 
braced under  the  two  following  theories : 

(a)  That  the  conference  between  Mr.  Riley  and  Mr.  James  con- 
stituted an  express  agreement  on  the  part  of  the  Government  with 
respect  to  the  purchase  of  all  cleaned  motes,  flues,  and  sweepings 
that  petitioner  could  produce,  from  which  may  be  implied  an  obliga- 
tion to  reimburse  petitioner  for  losses  occasioned  in  the  construction 
of  its  plant  for  that  purpose. 

(i)  That,  as  claimed  by  petitioner,  the  control  exercised  by  the 
Government  over  the  production  and  cleaning  of  motesy  flues,  and 
sweepings,  coupled  with  the  statement  by  Mr.  James  that  the  Gov- 
ernment would  take  and  use  all  such  products  produced,  created  an 
obligation  to  reimburse  petitioner  for  expenses  occasioned  in  the 
construction  of  the  plant. 

2.  We  will,  therefore,  proceed  to  consider  these  theories  separately. 

3.  It  is  very  clear  from  the  evidence  that  Mr.  Riley,  at  the  confer- 
ence with  Mr.  James,  made  up  his  mind  to  reconstruct  his  plant  at 
Birmingham,  Ala.,  for  the  cleaning  of  motes,  flues,  and  sweepings, 
after  considering  and  weighing  the  probabilities  of  the  greatest  net 
return  from  its  investment,  in  the  light  of  the  then  existing  needs  for 
hull  fiber  and  for  cleaned  motes,  flues,  and  sweepings,  and  that  he 
was  actuated  in  the  determination  to  reconstruct  his  plant  solely  by 
his  best  business  judgment  as  to  the  action  to  be  taken,  thinking  that 
his  plant  would  be  the  only  one  in  this  country  that  could  clean 
motes,  flues,  and  sweepings. 

4.  As  to  the  second  theorv.  it  mav  be  admitted  that  Mr.  James  told 
Mr.  Riley  that  the  (lovernment  would  take  all  the  cleaned  motes, 
flues,  and  sweepings  that  could  be  produced  in  this  country.  But 
this  statement,  even  if  relied  upon  by  the  petitioner,  fell  very  far 
short  of  creating  a  liability  on  the  part  of  the  (jovernment  to  reim- 
burse petitioner  for  the  construction  of  a  plant  to  clean  these  motes, 
flues,  and  sweepings.  There  were  in  this  country  other  means  of 
cleaning  these  motes,  flues,  and  sweepings,  and  while  the  (rovernment 
may  have  made  a  statement  as  to  its  needs  and  as  to  its  intentions  in 
respect  to  the  purchase  in  the  future  of  cleaned  motes,  flues  and 
sweepings,  this  carried  with  it  no  obligation  on  the  part  of  the  Gov- 
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ernment  to  secure  the  services  of  this  petitioner  in  cleaning  those 
motes,  flues,  and  sweepings,  in  such  a  way  as  to  obligate  the  Govern- 
ment for  facilities  purchased  for  that  purpose.  A  mere  expression 
of  intention  upon  the  part  of  the  Government  to  buy  all  cleaned 
motes,  flues,  and  sweepings,  if  there  should  be  need  for  them,  carried 
with  it  absolutely  no  obligation  on  the  part  of  the  Government.  Nor 
can  it  be  said  that  any  control*  exercised  by  the  War  Industries  Board 
over  the  production  and  cleaning  of  these  products  created  any  obli- 
gation. The  War  Industries  Board  did  not  attempt  to  exercise  any 
control  whatever  over  the  production  or  cleaning  of  motes,  flues,  and 
sweepings  until  the  bulletin  of  October  23,  and  this  bulletin,  instead 
of  creating  any  liability  on  the  part  of  the  Government,  was  an  in- 
strument which  permitted  and  facilitated  the  securing  by  the  peti- 
tioner of  uncleaned  motes,  flues,  and  sweepings  to  be  cleaned  by  its 
plant  in  the  furtherance  of  its  own  project. 

5.  Looked  at  from  any  point  of  view,  there  is  no  liability  whatever 
resting  upon  the  Government  as  a  result  of  any  facts  that  enter  into 
this  case,  and  the  relief  prayed  for  must  be  denied. 

Col.  Delafield  and  Maj.  Farr  concurring. 


April  14,  1920. 
Case  No.  2515. 

In  re  CLAIM  OF  E.  I.  DV  POHT  DE  HEXOiniS  CO. 

1.  JITHISBICTION. — The  Board  of  Contract  Adjuitment  can  not  award  olalin- 
ant  relief  for  lost  suitained  by  purchaiiiig  a  quantity  of  material -for 
the  performance  of  another  written  contract  fully  performed  and  settled 
for  and  which  contractor  Intended  to  apply  in  performance  of  the  con- 
tract in  question. 

S.  CLAIM  AND  BECXSIOH.— This  claim  for  |1,370.10  arises  under  the  act  of 
March  8,  1919,  and  is  filed  upon  the  theory  that  the  United  States  Oov- 
emment  is  obligated  to  reimburse  claimant  for  loss  sustained  in  pro- 
curing material  for  the  performance  of  an  informal  contract.  Held,  that- 
the  material  in  question  was  purchased  for  the  purpose  of  performing  a 
written  contract  which  was  fully  performed  and  .settled  for. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

» 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of -claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  TrafSe 
Division  Supply  Circular  No.  17,  1919,  for  $1,355.16  for  unworked 
direct  materials  and  for  $14.94  for  direct  labor  and  overhead  ex- 
penses, making  a  total  claim  of  $1,370.10,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  United 
States. 

2.  On  March  1, 1920,  this  claim  was  approved  by  the  Philadelphia 
Ordnance  District  Claims  Board  and  on  March  4,  1920,  was  for- 
warded through  the  Ordnance  Claims  Board  in  Washington  to  this 
Board*  for  consideration. 

3.  The  statement  of  claim  alleges  an  agreement  made  on  or  about 
October  1,  1918,  "  for  the  loading  of  350,240  powder  rings  for  trench 
mortar  shells  at  a  price  of  2^  cents  each,  total  $8,756.00." 

"  This  order  was  arranged  verbally  between  Lieut.  E.  D.  Smith  of 
the  Explosives  Section,  Procurement  Division,  Ordnance  Depart- 
ment, and  Major  K.  K.  V.  Casey,  of  E.  I.  du  Pont  de  Nemours  & 
Company,  between  October  1st  and  5th,  1918,  but  not  confirmed  ta 
the  company*  in  writing.  A  contract  was  drawn  up  and  passed 
by  the  company  but  not  signed  because  of  cancellation.  Contract 
was  retained  by  Procurement  Division." 
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4.  Attached  to  the  claim  is  the  best  written  evidence  of  the  claim 
in  the  possession  of  the  claimant  and  it  is  a  copy  of  requisition  for 
Ordnance  Department  contract,  War — Ord.  P16251-2662TW,  Army 
No.  A-7365  (cleared  October  7,  1918),  for  "loading  powder  rings 
for  V  Stokes  trench  mortar  and  packing  same  in  tin  containers. 
Quantity  350,240.    Price,  $8,766.00.    Price  basis  2^^  per  ring." 

5.  The  claimant  states  that  it  drew  a  contract  pursuant  to  this 
requisition,  signed  it,  and  delivered  it  to  the  Ordnance  Department 
about  November  25, 1918,  but  that  the  contract  thereafter  was  never 
returned  .or  delivered  to  it  by  the  Government,  presumably  because 
the  armistice  intervened. 

6.  On  November  29, 1918,  the  claimant  wrote  as  follows : 

November  29, 1918. 
Procurement  Division,  Explosives  Section, 

6th  &  B  Streets^  Washington^  D,  C, 

Subject:  War— Ord.  P16251-2652TW— Loading  350,240  3"  Stokes 
propellant  bags. 

Gentlemen  :  We  acknowledge  receipt  of  your  letter  of  November 
26th,  file  P164/378. 

We  note  that  the  above  order  has  been  canceled  and  we  confirm 
advices  given  to  you  by  our  Mr.  Gregg  that  this  company  has  in- 
curred no  obligations  in  anticipation  of  the  order.    We  are  there- 
fore agreeable  to  cancellation  without  expense  to  the  Government. 
Yours,  very  truly,  « 

(Signed)  Wm.  Coyne,  Vice  President. 

7.  On  November  22,  1919,  the  claimant  wrote  to  the  Philadelphia 
District  Claims  Board: 

"'  Subject :  War  Order  P-6864r-831-E,  powder  rings— Docket  235— 
and  War  Order  P-16251-2652-TW,  powder  rings. 

We  have  your  letter  of  November  19th  telling  us  to  make  claim 
on  Forms  A  and  C  to  cover  the  item  of  $1,368.03,  shown  in  section 
seven  of  report  from  the  Claims  Staff  Branch  on  contract  P-6864- 
831-E,  Docket  #235,  the  object  being  to  change  our  claim  covering 
this  material  from  contract  P-6864:-831-E  to  contract  P-16241- 
2652TW,  it  being  understood  by  the  Board  that  this  material  was 
properly  chargeable  to  the  latter  contract.  We  have  no  objections 
to  complying  with  your  request,  but  when  we  look  into  the  matter 
we  find  that  a  release  settlement  contract  on  War  Order  P-16261- 
2652TW.  dated  July  15th,  1919,  has  been  executed  by  the  contract- 
ing parties.    In  this  contract  the  following  article  appears: 

^' '  1.  This  contract  supersedes  and  takes  the  place  of  said  original 
contract,  which  is  hereby  terminated,  and  the  contractor  hereby  re- 
leases the  United  States  from  any  and  all  claims  whatsoever  arising 
out  of  said  original  contract  and  accepts  the  consideration  herein 
named  in  full  satisfaction  of  any  and  all  claims  and  demands  in  law 
or  in  equity  for  itself,  its  successors,  representatives,  agents,  and 
assigns  growing  out  of  or  incident  to  said  original  contract,  and  it  is 
heteby  expressly  agreed  that  this  settlement  constitutes  a  complete 
termination  of  every  question  or  claim,  legal  or  equitable,  liquiaated 
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or  unliquidated,  by  or  on  behalf  of  the  contractor  pertaining  to  or 
growing  out  of  said  original  contract.' 

"  From  the  above  it  looks  to  us  as  though  there  is  some  doubt  about 
our  ability  to  make  claim  against  contract  P-16251-2652-TW  at  this 
time  unless,  by  a  mutual  agreement,  it  could  be  reopened.  The  mate- 
rials covering  this  item  oi  $1,368.03,  while  in  excess  of  the  require- 
ments for  contract  P-6864r-831-E,  were  applied  against  that  con- 
tract in  good  faith  on  our  part  because  this  being  one  of  the  first  or- 
ders of  its  kind,  we  could  hardly  be  expected  to  order  with  exactness 
the  quantity  of  materials  required.  This  was  true  even  though  we 
had  virtually  been  assured  that  th^  Ordnance  Department  contem- 
plated giving  us  future  orders  for  such  work.  The  point  is  this  item 
of  $1,368.03  IS  a  proper  one  to  be  paid  by  the  United  States,  and  we 
must  insist  upon  our  being  reimbursed  for  it.  Our  position  being  one 
of  good  faith  in  applying  it  against  contract  !P-6864r-831-E,  we 
are  going  to  consider  that  contract  the  logical  one  if  it  is  finally 
asceH;ained  that  contract  P-16251-2652-TW  can  not  be  reopened. 
However,  decision  along  the  lines  on  which  the  Government  can  pay 
us  this  money  lies  with  you.  We  therefore  request  to  be  promptly  ad- 
vised if  you  still  consider  Forms  A  and  C  should  be  made  against 
contract  F-16251-2662-TW." 

8.  We  think  that  that  amount  to  a  mutual  cancellation  and  release 
and  that  the  Government  is  not  liable  for  any  settlement  on  the  order 
alleged  herein. 

9.  It  does  not  clearly  appear  from  the  record  that  the  claimant 
presented  this  claim  prior  to  June  30,  1919,  as  required  by  the  act 
of  March  2, 1919.  The  claimant  now  states  that  it  did  so  present  its 
claim.  We  do  not  pass  on  that  question  because  it  is  unnecessary  to 
decide  it. 

10.  It  appears  not  only  from  the  letters  above  quoted,  but  also  from 

the  following  quotation  from  claimant's  letter  of  January  2, 1920,  to 

the  Philadelphia  Ordnance  District  Claims  Board  that  the  items  now 

claimed  for  were  not  incurred  on  the  order  in  question  here,  but  were 

incurred  on  a  prior  contract.  No.  P-6864r-831-E : 

''  Subiect :  Claim  on  contract  P16251-2652TW— 3"  powder  rings  for 
Stokes  trench  mortar — du  Pont  No.  669. 

"In  accordance  with  the  arrangement  conveyed  by  your  letter 
of  December  27,  1919,  we  have  prepared  Forms  A  and  C  on  con- 
tract P16251-2652TW;  also  Finance  Forms  1  to  10,  inclusive,  cov- 
ering the  item  of  $1,368.03,  which  item  was  originally  listed  in  claim 
filed  against  contract  P6864r-83lE  Docket  No.  235.  It  will  be  re- 
called that  this  item  appeared  on  Finance  Form  No.  8,  line  one,  of 
the  claim  against  the  latter  contract,  but  was  decided  by  the  Claims 
Staff  Branch  to  be  a  proper  item  to  charge  against  the  former  con- 
tract. You  will  note  that  the  Finance  forms  attached  show  this  item 
now  to  be  $1,370.10,  an  increase  of  $2.07,  which  is  due  to  the  read- 
justment of  the  prices  by  the  Government  accountants  who  are  now 
auditing  our  claims. 

"  In  making  this  additional  claim,  we  do  so  only  on  your  request, 
but  we  are  not  going  to  consider  the  item  in  question  separated  from 
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the  claim  against  contract  P6864r-881E  until  it  has  been  finally 
passed  as  a  proper  claim  against  contract  P16251-2662TW ;  this  for 
the  reason  that  the  materials  covering  this  item  of  $1^70.10,  while 
in  excess  of  the  requirements  for  contract  P6864r-831E,  were  applied 
against  that  contract  in  ffood  faith  on  our  part  because  this  being 
one  of  the  first  orders  of  its  kind  we  could  hardly  be  expected  to 
order  with  exactness  the  quantity  of  materials  required.  This  was 
true  even  though  we  had  virtually  been  assured  at  the  time  that  the 
Ordnance  Department  contemplated  giving  us  future  orders  for 
such  work,  as  a  result  of  wnich  contract  P16251-2652TW  was 
initiated,  and  against  which  you  now  think  the  item  of  claim  in 
<]uestion  should  be  applied. 

"  We  will  await  your  action  on  this  claim  before  accepting  the 
'Claims  Staff  Branch  report  on  P68Wr-83lE,  so  in  the  meantime  the 
latter  report  will  be  held  up." 

11.  The  fact  that  this  charge  was  not  incurred  under  this  contract 
is  another  reason  why  it  can  not  be  settled  for  under  the  order  in 
question  here. 

12.  We  do  not  decide  whether  it  can  be  settled  for  under  contract 
No.  P6864-831E  because  we  have  not  sufficient  facts  before  us. 

DECISION. 

1.  For  the  reasons  stated  the  claim  under  the  alleged  order  placed 
on  or  about  October  1, 1918,  is  denied. 

DISPOSmON. 

Final  order  will  be  entered  accordingly. 
CoL  Delafield  and  Lieut.  Lent  concurring. 


April  14, 1920. 
Case  No.  2227. 

In  re  CLADI  OF  ABMITAGE  TAILOEINO  CO. 

1.  AHTICIPATEO  COHTEACT  —  EaiTIPlCEHT  —  FACILITIES.— The  United 
Btatei  Oovemment  is  not  obligated  under  the  aot  of  Xaroh  8,  1919,  to 
reimbnne  olaimant  for  expenditures  made  preparatory  to  the  perform- 
anoe  of  an  antioipated  contract. 

S.  CLAIM  AND  DECISION.— This  claim  for  $8,834.50  arises  under  the  aot  of 
Xareh  8,  1918,  and  is  presented  upon  the  theory  that  the  United  States 
OoTemment  is  obligated  to  reimburse  claimant  for  expenditures  made 
preparatory  to  the  performance  of  a  contract  to  manufacture  woolen 
coats.    Held,  claimant  is  not  entitled  to  the  relief  iouflit, 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim^  Form  A,  has  been  filed  by  reason  of  a  contract  alleged  to 
have  been  entered  into  between  claimant  and  the  Clothing  and 
Equipage  Division,  Quartermaster  Corps,  United  States  Army,  and 
claim  comes  to  this  Board  on  appeal  from  decision  of  the  Claims 
Board,  Director  of  Purchase. 

A  hearing  was  held  March  5,  1920. 

At  the  hearing  It  developed  that  the  claim  is  really  based  on  oral 
evidence  and  should  have  been  treated  as  a  Class  B  claim. 

STATEMENT  OF  FACTS. 

1.  Claimant  is  a  clothing  manufacturer  in  Chicago,  111. 

2.  During  the  summer  of  1918  claimant  had  been  working  on  con- 
tracts for  cotton  uniforms  for  the  Quartermaster  Department  and 
on  or  about  the  7th  or  8th  of  November,  1918,  Mr.  C.  B.  Shaffner 
and  Mr.  Charles  Levy,  oiBcers  of  the  claimant  company,  had  tele- 
phone and  other  conversations  with  some  officers  or  employees  in  the 
depot  quartermaster's  office  at  Chicago  relative  to  an  award  to  claim- 
ant of  30,000  woolen  service  coats.  Claimant  contends  that  in  these 
conversations  it  was  told  that  it  had  been  awarded  such  a  contract 
and  instructed  to  prepare  for  its  performance. 

Ji.  Claimant's  factory  was  not  equipped  at  this  time  to  manufacture 
woolen  coats,  which  required  a  different  type  of  machinery  from  that 
already  installed,  and  to  make  these  woolen  coats  claimant  would  be 
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obliged  to  refit  its  factory  to  some  extent.  It  appears  that  during 
October  and  early  November  the  claimant  on  several  occasions  was 
told  by  representatives  of  the  Chicago  depot  that  contracts  were 
about  to  be  let  for  woolen  service  coats,  and  that  upon  the  strength  of 
these  statements  and  the  telephone  conversation  of  November  7  or 
8,  the  claimant  purchased  machines  and  special  equipment  necessary 
to  enable  it  to  change  from  the  manufacture  of  cotton  to  woolen  serv- 
ice coats.  It  also  purchased  some  sewing  silks,  tape,  and  tickings  U> 
be  used  in  the  making  of  woolen  service  coats,  and  held  its  organi- 
zation together  at  some  expense  for  this  purpose,  until  the  latter 
part  of  December,  when  it  was  advised  by  the  depot  quartermaster 
that  no  further  clothing  was  needed. 

4.  The  claim  is  brought  for  foregoing  expenditures  and  obligations 
thus  incurred  and  is  based  upon  the  alleged  representations  made 
to  Mr.  ShaflFner  and  to  Mr.  Levy  by  officers  in  the  depot  quarter- 
master's office  in  Chicago,  together  with  an  award  of  the  contract 
which  claimant  alleges  was  issued,  and  the  publication  on  November 
7, 1918,  in  a  trade  journal  published  in  New  York,  Chicago,  and  else- 
where, known  as  the  Daily  Record,  of  an  article  to  the  effect  that  the 
newspaper  had  information  from  the  Quartermaster  Department  that 
such  an  award  had  been  made. 

5.  Claimant's  only  witness  at  the  hearing  was  Mr.  Levy,  who  testi- 
fied to  the  foregoing  effect  and  presented  an  affidavit  of  Mr.  Shaffner 
to  the  same  effect.  He  named  as  the  officers  with  whom  these  trans- 
actions were  had  Lieut.  A.  C.  Dewey,  Capt.  A.  D.  Brookfield,  Maj. 
C.  D.  Meyer,  Capt.  Good,  and  Corpl.  Reed  and  Pvt.  Zipperer,  all  of 
the  Material  Disposal  Branch  of  the  Clothing  and  Equipage  Division. 

6.  Lieut.  Dewey  appeared  as  a  witness  for  the  Gk)vernment,  and 
affidavits  were  admitted  from  all  of  the  other  officers  above  named. 
All  the  above  officers  deny  that  they  told  claimant  that  it  had  been 
awarded  a  contract  or  instructed  it  to  make  preparations  or  incur 
obligations. 

DECISION. 

1.  The  evidence  in  this  case  does  not  show  an  agreement  within 
the  act  of  March  2, 1919. 

2.  As  far  as  the  evidence  goes,  it  shows  that  claimant  was  recom- 
mended for  a  contract  by  the  Clothing  Branch  of  the  division  in 
New  York  and  that  notice  of  this  recommendation  was  sent  to  the 
depot  quartermaster  in  Chicago ;  that  on  November  7  or  8  some  one  in 
the  quartermaster's  office  had  a  telephone  conversation  with  Mr. 
Shaffner  on  this  subject,  but  claimant  is  not  able  to  state  who  this  was. 
All  that  the  evidence  shows  is  that  some  of  the  officers  named  by 
claimant  informed  it  that  they  had  heard  that  a  contract  had  been 
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awarded  claimant,  but  that  they  had  no  definite  information  and  that 
no  material  could  be  issued  to  claimant  by  the  Material  Disposal 
Branch,  because  the  office  had  not  yet  received  the  number  and  de- 
tails of  the  contract.  With  the  exception  of  Capt.  Brookfield  and 
Maj.  Meyer,  none  of  these  officers  had  anything  to  do  with  the  Con- 
tract Branch,  or  were  in  a  position  to  have  official  information  as  to 
the  issuance  of  an  award.  Capt.  Brookfield  and  Maj.  Meyer,  who 
are  the  only  officers  of  the  Contract  Branch  involved  in  the  alleged 
agreement,  state  that  no  instructions  were  given  to  claimant  to  incur 
expenses. 

3.  There  was  no  evidence  introduced  to  show  the  existence  of  the 
award  other  than  Mr.  Levy's  testimony  that  the  above  officers  had 
told  him  an  award  had  been  made.  The  Government  records  have 
been  searched  for  an  award,  but  none  has  been  found. 

4.  As  to  the  statement  in  the  Daily  Record,  that  publication  has 
no  official  status,  and  the  article  published  in  it  does  not  purport  to 
be  anything  more  than  hearsay. 

5.  As  to  claimant's  outlay  for  special  facilities,  it  was  admitted 
that  none  of  the  officers  above  stated  gave  claimant  any  authorization 
to  buy  machinery  and  claimant's  justification  for  so  doing  rests  en- 
tirely on  claimant's  supposition  that  these  officers  must  have  known 
that  special  machinery  would  be  necessary  for  a  woolen-coat  contract. 

6.  In  proceeding,  therefore,  to  prepare  itself  for  this  contract  in 
advance  of  its  receipt  and  in  the  face  of  the  Material  Disposal 
Branch's  refusal  to  give  it  material  before  the  receipt  of  the  contract 
number  and  Schedule  A  from  New  York,  claimant  must  be  held  to 
have  proceeded  at  its  own  risk. 

7.  There  is  nothing  to  show  any  custom  outside  the  regular  routine 
of  the  quartermaster's  office  that  would  affect  this  conclusion. 

DisposrrioN. 

The  claim  should  be  denied. 

Col.  Delafield  and  Mr.  Hope  concurring. 
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Afril  14,  1920. 
Case  No.  2384. 

In  re  CLAIM  OF  THE  BOTANY  WOESTEB  MILLS. 

1.  SETTLEMENT  AGREEMENT  VOID. — ^Where  a  formal  settlement  agreement 

is  entered  into  for  the  purpose  of  settlement  of  an  Informal  oontraet, 
snch  setlement  is  void  because  against  the  Interest  of  the  Government. 

2.  SUPPLEMENTAL  AWARD. — Where  freight,  storage,  and  Inward  handling 

charges  in  connection  with  wool  returned  to  the  Government  by  a  con- 
tractor are  expressly  omitted  from  an  award,  a  supplemental  award  may 
^be  made  to  cover  charges  and  also  for  expenses  and  servioes  not  ex- 
ceeding interest  at  6  per  cent  per  annum  on  the  capital  invested  In  the 
returned  wool  from  the  date  of  the  suspension  of  the  contract  to  the 
time  the  wool  was  returned  to  the  Government  and  settlement  made 
therefor. 

3.  CLAIM  AND  DECISION.— Claim  for  |15,831.62  under  the  act  of  March  9, 

1919,  for  handling  charges,  freight,  expenses,  and  services  in  connection 
with  wool  returned  to  the  Government.  Held,  claimant  entitled  t« 
recover. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  presented  by  the  Botany  Worsted  Mills, 
of  Passaic,  N.  J.,  to  recover  the  sum  of  $15,831.62  for  handling 
charges  and  freight  on  wool ;  also  for  interest  upon  the  amount  ex- 
pended by  the  claimant  in  purchase  of  wool,  which  items  grow  out 
of  a  proxy-signed  contract  entered  into  between  the  company  and 
the  United  States  Government  for  the  manufacture  of  olive-drab 
melton  wool. 

2.  The  claimant  company  had  a  contract,  No.  1928-M,  dated  April 
16, 1918,  for  the  manufacture  of  1,400,000  yards  of  olive-drab  melton 
wool  at  $3.80  per  yard.  It  was  proxy  signed.  After  the  armistice 
this  contract  was  suspended,  at  which  time  the  uncompleted  portion 
amounted  to  $2,808,200. 

3.  Negotiations  were  entered  into  for  the  cancellation  of  the  con- 
tract, and  an  agreement  was  signed  by  the  claimant  and  the  Gov- 
ernment, dated  March  6,  1919,  whereby  the  contractor  agreed  to  re- 
lease the  Government  from  all  claims  under  the  contract  in  considera- 
tion of  the  payment  of  $671,360. 
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4.  It  appeared  that  the  contractor  had  on  hand  a  large  quantity  of 
wool  which  had  been  furnished  it  for  the  contract  by  the  Wool  Ad- 
ministrator. The  wool  was  in  unbroken  packages.  On  January  20, 
1919,  claimant  requested  permission  to  return  it,  and  such  permis- 
sion was  granted. 

5.  During  the  negotiations  for  settlement  of  the  original  contract, 
No-  1928-M,  the  contractor  presented  claims  for  freight,  storage,  and 
inward  handling  of  the  wool.  But  as  the  Wool  Administrator  was 
to  take  back  the  wool,  the  negotiating  officer  said  the  handling  charges 
could  not  be  considered  in  the  settlement,  but  that  they  should  be 
taken  care  of  by  the  Wool  Administrator.  It  was  therefore  agreed 
that  the  wool  and  handling  charges  should  not  be  included  in  the 
settlement,  and  they  were  not  figured  in  the  $671,360  which  the  Gov- 
ernment agreed  to  pay. 

DECISION. 

1.  The  settlement  contract  of  March  6,  1919,  was  of  no  effect,  as 
the  prime  contract  was  informal.  It  is  not  in  the  interest  of  the 
United  States  where  the  original  contract  is  unenforceable  against 
it,  because  not  executed  in  the  manner  prescribed  by  law,  to  enter  into 
a  supplemental  agreement  which  would  give  the  contractor  enforce- 
able rights.  That  the  settlement  agreement  was  considered  void  is 
shown  by  the  statutory  awards  which  were  made  subsequently  to 
ratify  the  payment  which  was  made  on  May  6, 1919. 

2.  As  the  carrying  charges  in  connection  with  the  wool  were  ex- 
pressly omitted  from  the  award  approved  on  September  21,  1919,  a 
supplemental  award  will  now  be  made  to  cover  such  charges.  Claim- 
ant is  entitled  to  be  reimbursed  its  expenses  properly  incurred  for 
freight,  storage,  and  inward  handling,  and  also  for  expenses  and 
services  in  connection  with  the  care  of  the  wool  from  the  time  of 
suspension  until  the  wool  was  turned  over  to  the  Wool  Administrator 
and  settlement  made  therefor.  Claim  for  the  last-mentioned  serv- 
ices is  evidently  what  claimant  means  in  its  demand  for  interest  at 
6  per  cent,  though  it  claims  more  interest  than  it  is  entitled  to  by 
asking  interest  from  the  date  the  wool  was  purchased. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Tabb  concurring. 

6.  While  the  cancellation  agreement  bears  a  date,  March  6,  1919, 
subsequent  to  the  offer  of  claimant  to  return  the  unbroken  packages 
of  wool,  which  was  on  January  20, 1919,  yet  it  appears  that  claimant 
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was  not  advised  until  after  it  had  executed  the  cancellation  agree- 
ment ;  that  is,  until  June  3, 1919,  that  the  Wool  Administrator  at  Bos- 
ton would  not  adjust  its  claim  for  freight,  storage,  and  handling 
charges,  nor  the  claim  for  interest.  The  latter  claim  was  not  made 
before  the  officer  negotiating  the  settlement,  but  was  made  to  the 
Wool  ^Administrator  at  Boston.  The  Wool  Administrator  agreed  to 
pay  the  contractor  the  original  price  it  paid  for  the  wool,  which 
amounted  to  $314,633.80,  but  on  June  3,  1919,  wrote  claimant  in 
regard  to  the  other  charges : 

"  These  charges  are  not  payable  by  this  office,  but  should  be  incor- 
porated in  a  claim  by  you  to  the  zone  supply  officer  from  whom  you 
received  your  contract,  who  has  full  authority  to  reimburse  you  for 
such  legitimate  charges." 

7.  On  or  about  May  6,  1919,  claimant  received  payment  of  the 
stipulated  amount  under  the  settlement  agreement;  that  is,  $671,360. 
On  August  11, 1919,  evidently  in  order  to  ratify  the  payment  which 
had  been  made  on  May  6,  1919,  under  the  settlement  agreement  of 
March  6,  1919,  the  zone  supply  officer,  New  York  City,  drew  up  a 
statutory  award  based  on  the  settlement  agreement,  and  this  was 
accepted  by  the  claimant  on  August  12,  1919.  On  September  19, 
1919,  the  Claims  Board,  Office  of  Director  of  Purchase,  approved  the 
award,  and  on  September  21, 1919,  it  was  approved  by  the  War  De- 
partment Claims  Board. 

8,  Claimant,  it  appears,  was  not  able  to  get  rid  of  the  wool  until 
May  24,  1919.  On  June  6,  1919,  the  wool  purchasing  quartermaster 
advised  the  zone  supply  officer.  New  York  City,  that  he  was  repur- 
chasing the  wool  for  $314,633.80,  and  that  amount  was  paid  claimant 
on  June  16, 1919. 


April  14,  1920. 
Case  No.  1540. 

In  re  CLAIM.  OF  OEOROETOWN  OIL  MILLS. 

1.  CONSTBUGTIOH  OF  CONTBAGT. — ^Where  claimant  lias  a  formal  contract  for 
the  sale  to  the  Oovemment  of  200  bales  of  cotton  linters,  there  is  no 
obligation  on  the  part  of  the  Government  to  accept  UAers  in  excess 
of  the  amonnt  specified  in  the  contract,  notwithstanding  the  fact  that 
the  Oovemment  intended  to  purchase  all  of  the  linters  that  claimant 
produced  during  the  season  of  1918-19,  and  that  the  amount  speoifled  in 
the  contract  was  entered  therein  after  procuring  from  claimant  an  esti- 
mate of  its  output  of  linters. 

9.  CLAIK  AND  BECISIOK.— Claim  for  |2,491.36  under  General  Order  103  for 
cotton  linters.    Held,  claimant  not  entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING   OF   FACTTS. 

This  claim  was  originally  filed  before  this  Board,  along  with  a 
great  many  other  cotton  linters  claims*  under  the  act  of  March  2, 
1919,  upon  the  theory  that  petitioner  was  entitled  to  certain  rights 
growing  out  of  an  informal  agreement  with  respect  to  the  produc- 
tion of  cotton  linters.  Subsequently,  however,  it  was  determined  that 
the  claim  involved  the  consideration  only  of  a  formally  executed 
agreement,  and  therefore  this  claim  comes  before  this  Board  under 
General  Order  103.  It  involves  $2,491.36  and  grows  out  of  the 
following  circumstances : 

1.  Under  date  of  August  21,  1918,  the  petitioner  entered  into  a 
validly  executed  agreement  (purchase  contract  No.  3055)  with  the 
United  States  (acting  by  the  Dupont  American  Industries  (Inc.),  its 
duly  appointed  agent)  by  which  the  petitioner  undertook  and  agreed 
to  sell  to  the  United  States,  and  the  United  States  agreed  to  buy, 
200  bales  (approximately  100,000  pounds)  of  average  clean  mill-run 
linters,  to  be  delivered  in  October,  1918,  at  the  price  of  $4.67  per 
hundredweight  f.  o.  b.  points  of  production,  with  the  understanding 
and  intention  on  the  part  of  both  parties  that  in  the  production  of 
such  linters  at  least  145  pounds  of  linters  should  be  cut  off  each  ton 
of  cotton  seed. 

2.  The  Dupont  American  Industries  (Inc.),  acting  for  the  United 
States,  inspected  and  took  from  the  petitioner  266  bales  of  the  char- 
acter of  linters  mentioned  in  the  above  agreement  during  the  months 
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of  October  and  November,  1918,  and  paid  for  the  same  at  the  price 
stipulated  in  the  contract  to  be  paid  per  pound  for  the  said  linters. 

3.  There  is  evidence  to  show  that  before  this  contract  was  entered 
into  between  the  petitioner  and  the  United  States,  the  United  States 
intended  to  purchase  all  of  the  linters  that  could  be  produced  by  all 
of  the  cottonseed  crushers  in  the  United  States  in  the  cottonseed 
crushing  season  of  1918-19,  and  that,  when  the  contract  herein 
mentioned  was  sent  to  the  petitioner  for  signature,  the  Dupont 
American  Industries  (Inc.)  requested  petitioner  to  make  an  estimate 
of  its  production  of  linters  during  the  season  of  1918-19  and  to  in- 
sert that  amount  in  the  contract,  and  the  evidence  is  that  that  was 
done,  and  that  the  200  bales  mentioned  in  the  contract  represented 
the  estimate  that  petitioner  had  placed  upon  the  amount  of  its 
production  of  linters  during  the  crushing  season  of  1918-19. 

4.  The  basis  of  this  claim  is  that  there  was  an  obligation  resting 
upon  the  Government,  which  is  still  outstanding,  to  take  the  entire 
production  of  petitioner's  mill  during  the  season  of  1918-19,  which, 
it  is  alleged,  amounted  to  about  366  bales  of  linters,  and  that,  the 
Government  having  taken  up  and  paid  for  266  bales,  there  is  still 
remaining  outstanding  an  obligation  to  take  up  and  pay  for  the 
remaining  100  bales. 

DECISION. 

1.  The  only  question  for  determination  here  is  whether  the  obli- 
gation of  the  Government  is  limited  to  that  expressed  in  the  agree- 
ment of  August  21,  1918,  or  whether  it  should  also  be  held  liable 
to  take  petitioner's  entire  production  of  linters  during  the  crushing 
season  of  1918-19.  Counsel  for  petitioner  advances  the  argument 
that  the  amount  of  200  bales  inserted  in  the  contract  was  a  mere 
estimate,  and  that  the  obligation  of  the  Government  was  not  limited 
to  that  amount  but  to  the  taking  of  the  entire  production  of  the  season. 
Legally  there  is  no  merit  in  petitioner's  contention.  There  is  no 
principle  of  law  better  settled  than  that,  where  a  contract  has  been 
entered  into,  all  prior  or  contemporaneous  negotiations  or  agree- 
ments with  respect  to  the  same  subject  matter  are  merged  into  the 
agreement,  and  evidence  as  to  these  prior  or  contemporaneous  nego- 
tiations or  agreements  is  not  admissible  to  contradict  or  vary  the 
terms  of  the  written  agreement,  except  in  cases  of  fraud,  duress,  or 
mutual  mistake.  There  was  no  ambiguity  in  the  contract  of  August 
21, 1918;  to  now  permit  petitioner  to  come  in  and  say  that  the  inser- 
tion of  the  200  bales  was  a  mere  estimate  as  to  which  the  parties 
were  not  bound  would  be  a  flagrant  violation  of  the  above-mentioned 
well-established  principle  of  law,  which  this  Board  is  not  justified 
in  permitting.    The  rule  of  law  here  announced  is  so  well  established 
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and  of  such  universal  application  as  to  make  the  citation  of  any 
authorities  unnecessary. 

2.  In  this  case,  as  a  matter  of  fact,  the  Government  took  66  more 
bales  than  it  was  required  to  take  from  this  petitioner.  In  legal 
contemplation  that  was  merely  the  purchase  of  66  bales  of  cotton 
linters  by  the  Government  without  any  prior  existing  obligation  to 
take  them,  and  this  conduct  on  the  part  of  the  Government  has  no 
weight  or  bearing  in  respect  to  changing  the  obligations  of  the  Gov- 
ernment from  those  contained  in  the  written  contract  of  August  21, 
1918. 

3.  For  the  above  reasons  all  relief  asked  for  in  this  case  must  be 
denied. 

Col.  Delafield  and  Maj .  Farr  concurring. 


April  14,  1920- 
Case  No.  1736. 

In  re  CLAIM  OF  O.  AJCSINCK  ft  CO.  (INC.). 

1.  PURCHASE  IN  ANTICIPATION   OF   CONTRACTS.— Where   a   claimant     Ia 

anticipation  of  Oovernment  needs  for  castor  beans  enters  into  corre- 
spondence with  firms  in  Sonth  America  looking  to  the  purchase  of  castor 
beans,  and  thereafter  has  a  conference  with  the  Government  oAeials 
relative  to  the  form  of  contract  to  be  entered  into  between  the  claimant 
and  the  Government  for  the  sale  of  castor  beans,  and  thereafter  claim- 
ant advises  the  Government  that  it  does  not  care  to  enter  into  a  contract 
for  the  sale  of  castor  beans,  there  is  no  obligation  on  the  part  of  tl&e 
Government,  under  the  act  of  March  2,  1919,  or  otherwise,  to  reimburse 
claimant  for  loss  on  beans  purchased  before  but  delivered  after  a  con- 
ference with  Government  olllcials  in  which  the  Government  need  for 
castor  beans  was  discussed. 

2.  CLAIM  AND  DECISION.— Claim  for  |6,196.78  under  the  act  of  March  8, 

1919,  for  loss  on  castor  beans.    Held,  no  agreement  within  the  meaniuir 
of  said  act. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTF. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $6,196.78,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States.  The  facts  and  circumstances  in  relation  to  this 
claim  are  as  follows : 

1.  The  claimant  alleges  that  it  made  a  certain  purchase  of  75  tons 
of  castor-oil  beans  from  Durisch  &  Co.,  Rio  de  Janeiro,  Brazil,  at  the 
price  of  $9.80  per  hundred  pounds,  upon  the  faith  of  an  agreement 
entered  into  between  the  petitioner  and  Maj.  Charles  Mayer,  Jr.,  of 
the  Bureau  of  Aircraft  Production ;  and  that  these  beans,  when  they 
arrived  in  the  United  States,  were  sold  in  the  open  market  and  the 
amount  here  claimed  is  the  difference  between  what  was  paid  for 
them  and  what  they  brought  on  the  open  market.  .In  view  of  this 
allegation  it  is  necessary  to  go  into  some  detail  with  respect  to  the 
circumstances  under  which  petitioner  bought  the  75  tons  of  castor- 
bean  seeds  from  Durisch  &  Co.,  and,  as  the  entire  transaction  was 
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tlirough  correspondence  and  cable  messages,  it  is  deemed  essential 
that  this  correspondence  be  set  out  with  some  particularity,  as  fol- 
lows, some  of  the  correspondence  being  with  Durisch  &  Co.  and  some 
4)f  it  with  Kramer  &  Co.,  petitioner's  correspondents  in  South 
America: 

Cablegram  August  28,  1918,  from  Amsinck  to  Kramer  &  Co. : 

*'  No.  384.  Aug.  28th.  Can  you  offer  castor  seeds?  We  can  sell  at 
$7.31  in  bond  delivered  New  York." 

(Cablegram  August  29,  1918,  from  Amsinck  to  Kramer  &  Co. : 

"No.  385,  August  29th.  Please  refer  to  our  telegram  No.  384, 
-Vugust  28th.    Price  is  (for  castor  beans)  $9.50." 

Ijetter  August  30,  1918,  from  Amsinck  to  Kramer  &  Co. : 

"  Confirming  our  last  respects  of  the  27th  ultimo,  we  have  now  to 
iicknowledge  receipt  of  your  favor  of  23rd  of  July,  contents  of  which 
we  duly  note. 

*'()n  the  28th  instant  we  cabled  you  as  follows: 

38428  No.  384,  Aug.  28th 

OBRARAS  Can  you  offer 

castor 

seeds 

SCHIRM  We  can  sell  at 

ORSENARON 

NOXITUDE       $7.31 

BARBULAM      in  bond 

delivered 

New  York 

which  we  confirm,  but  as  our  Government  agreed  to  fix  the  price  for 
Brazilian  castor  beans  at  9.50^  per  lb.  in  bond  we  cabled  you  yester- 
day again: 

38529  No.  385,  Aug.  29th 

TA(JESHELD  Please  refer  to  our  telegram 

38428  No.  384,  Aug.  28th 

PENANZA  price  is  (for  castor  beans) 

ORDIVANO  9.50 

which  we  also  beg  to  confirm  and  to  which  we  are  now  awaiting 
your  reply.  This  price  is,  of  course,  also  understood  to  be  in  bond 
delivered  here,  and  we  thought  it  might  be  high  enough  to  induce 
3'our  exporters  to  make  offers.  We  hope  that  on  the  above  basis 
we  may  do  some  business." 

Cablegram  September  3,  1918,  from  Kramer  &  Co.  to  Amsinck ; 

"  Castor  seeds.  Impossible  to  offer.  New  price  asked  here  about 
19  cents  per  kilo,  with  small  stock.  New  crop  end  October ;  possibly 
lower  prices." 

Letter  September  3,  1918,  from  Amsinck  to  Kramer  &  Co. : 

"  We  confirm  our  respects  of  30th  ultimo,  and  without  any  of  your 
favors  to  reply  to  since  beg  to  acknowledge  receipt  of  your  cable,  as 
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follows:  'Castor  seeds.  Impossible  to  offer.  New  price  asked  here 
about  19^  per  kilo,  with  small  stock.  New  crop  end  October ;  possibly 
lower  prices,'  of  which  we  have  taken  note  and  regret  that  for  the 
present,  owing  to  small  stocks  on  hand  and  high  prices  in  your 
market,  you  can  not  make  us  any  offers  of  castor  beans." 

Cablegram  September  5,  1918  (from  Kramer  &  Co.  to  Amsinck : 

"Durisch  offers  200  tons  castor  seeds,  September /Octoter  ship- 
ment, $230.00,  New  York." 

Cablegram  September  5,  1918,  from  Amsinck  to  Kramer  &  Co.  : 

"No.  387,  Sept.  5th.  Durisch  &  Co.  We  offer  firm  subject  to 
immediate  reply  castor  beans  $9.15  100  pounds  delivered  weight  free 
of  all  charges  c.  i.  f.  New  York.     September/October  shipment/' 

Ijetter  September  7,  1918,  from  Amsinck  to  Kramer  &  Co.: 

'•  Since  writing  to  you  under  date  of  3d  inst.  we  received  on  the 
5th  your  cable  as  follows  (#407) :  'Durish  offers  two  hundred  tons 
castor  seeds,  September/October  shipment,  two  hundred  thirty  dol- 
lars. New  York,'  from  which  we  note  that  Messrs.  Durisch  &  Co. 
offers  us  '  200  tons  castor  seeds,  September /October  shipment  ^  $2SO 
per  ton  of  2,240  pounds,  delivered  New  York,'  for  which  we  are- 
obliged.    The  price,  however,  is  too  high,  as  it  exceeds  the  figures 
fixed  as  the  maximum  by  our  Government,  as  quoted  in  our  previous 
cables.    We  could,  however,  make  you  an  offer  on  that  basis  for  the 
200  tons,  and  in  order  to  make  the  calculation  simpler  for  you,  we 
gave  you  the  price  as  $9.15  per  100  lbs.  c.  i.  f.  New  York,  delivered 
weight  but  free  of  all  charges,  such  as  our  commission,  brokerage^ 
weighing,  etc.     ♦     ♦    ♦ 

"  This  offer  was  made  by  our  following  cable : 

No.  387,  Sept.  5th  * 

Durisch  &  Co. 

Offer  firm  subject  to  immediate  reply 

Castor  beans 

$9.15 

100  pounds 

delivered  weight 

free  of 

all  charges 

c.  i.  f.  New  York    Sept./October  shipment 
which  we  confirm,  and  to  which  we  are  now  awaiting  an  answer 
either  from  you  or  from  Messrs.  Durisch  &  Co.  direct.    Without 
anything  further  for  to-day,  we  remain,  dear  sirs." 

Letter  September  7,  1918,  from  Amsinck  to  Durish  &  Co. : 

"  Since  writing  to  you  under  date  of  the  4th  inst.,  which  letter  we 
confirm  with  copy  enclosed,  we  have  received  through  Messrs. 
Kramer  &  Co.  ,your  offer  of  '200  tons  castor  seeds,  September 
October  shipment  ((I  $230  per  ton  of  2,240  lbs.,  delivered  N.  Y.,'  for 
which  we  beg  to  thank  vou.  We  find  that  the  price  is  too  high,  being 
above  the  limit  fixed  for  importations  by  our  Government,  but  we 
could  make  you  through  Messrs.  Kramer "&  Co.  an  offer  of  $9.15  per 
IW  pounds,  c.  i.  f.  New  York,  delivered  weight  and  free  of  all  otner 
charges,  such  as  our  commission,  brokerage,  weight,  etc.    ♦    *     • 
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"  This  offer,  which  is  based  on  the  Government  price,  we  cabled  to 
Messrs.  Kramer  &  Co.,  and  we  are  now  awaiting  an  answer  either 
from  you  direct  or  from  them,  and  hope  that  you  may  find  it  accept- 
able. 

"  We  have  nothing  new  to  report  our  market,  and  we  remain,  dear 
Sirs." 

Letter  September  19,  1918,  from  Amsinck  to  Durisch  &  Co. : 

"Castor  seeds.  We  regret  that  we  are  without  reply,  so  far,  to 
our  offer  through  Messrs.  Kramer  &  Co.,  which  was  based  as  we  in- 
formed them,  on  the  price  fixed  by  our  Grovernment  for  all  importa- 
tions." 

Cablegram  September  25, 1918,  from  Kramer  &  Co.  to  Amsinck. 

"  No.  414.  Castor  Seeds.  Durisch  secured  25  tons  based  on  your 
telegram  of  the  5th.  Are  buying  more  in  a  few  days.  Shall  tele- 
graph you  total  quantity  to  be  shipped." 

Cablegram  September  28, 1918,  from  Amsinck  to  Kramer  &  Co. : 

"39828.  We  are  interested  in  large  quantities  castor  seeds  and 
first  quality  castor  oil,  delivery  within  6  months.  Believe  can  ob- 
tain  ftghe/prices  make  firm  o4rs  in  force  here  10  days.  If  impos- 
sible  to  offer  C.  &  F.,  might  consider  f .  o.  b." 

Cablegi'am  September  28,  1918,  from  Amsinck  to  Durisch  &  Co. : 

"  Are  interested  in  large  quantities  castor  beans,  first  class  quality 
castor  oil,  delivery  within  six  months.  We  believe  higher  prices  ob- 
tainable make  firm  offer  in  force  here  10  days.  If  you  can  not  offer 
C.  &  F.,  might  consider  f .  o.  b." 

Cablegram  September  30, 1918,  from  Kramer  &  Co.  to  Amsinck : 

"No.  415.  Castor  seeds.  In  view  of  telegram  for  Durisch,  who 
will  reply  direct,  we  did  not  approach  the  other  suppliers.  Stock 
entries  being  very  small,  asking  for  firm  offers  from  different  firms 
would  raise  the  price  enormously.  Costa  Pereira  &  Co.  have  sold 
out  many  months  ahead." 

'    Cablegram  October  5,  1918,  from  Durisch  to  Amsinck : 

"Castor  Beans.  Difiicult  to  make  firm  offer.  Crops  coming  in 
poorly  at  increased  price.  If  you  have  full  permission  to  cable  con- 
sulate in  about  8  days.  Can  ship  25  tans  9.25 ;  can  continue  buying 
to  be  shipped  at  first  opportunity  $11.00  (?)  maximum.  Castor  oil 
scarce  and  difficult  to  buy  at  fair  prices.     Best  firm  offer  we  can 

make  is  50  tons  $45.50  weight cwt.,  cost  and  freight.    Telegraph 

us  today's  quotations  glycerin." 

Cablegram  October  23,  1918,  from  Durisch  &  Co.  to  Amsinck: 

"  Consulate  has  not  received  license.  Castor  beans  as  per  our  tele- 
gram of  the  2nd.    Will  ship  middle  of  this  week.    Act  promptly." 

Cablegram  October  25, 1918,  from  Amsinck  to  Durisch  &  Co. : 

"  Castor  beans.  Negotiations  are  still  pending.  Will  telegraph 
immediately." 

Cablegram  November  6, 1918,  from  Amsinck  to  Durisch : 

"  Can  probably  sell  good  quality  castor  beans  8|^  cost  &  freight. 
Make  firm  offer." 
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Letter  November  9,  1918,  from  Amsinck  to  Kramer  &  Co. : 

"  Our  last  respects  were  dated  Sept.  7th,  which  we  confirm,  and 
have  since  remained  without  any  of  your  favors  to  reply  to,  but  have 
exchanged  the  following  cables  [here  are  quoted  cablegrams  39828, 
414,  and  415]  all  relating  to  castor  seed  business : 

"  We  note  from  vour  No.  414  that  Messrs.  Durisch  &  Co.  had 
bought  25  tons  based  on  the  price  in  our  cable  of  Sept.  5th,  which 
was  $9.15  per  100  lbs.,  delivered  weight  c.  i.  f.  New  York,  free  of  all 
charges,  and  that  they  were  trying  to  buy  more  against  the  200  tons, 
on  which  we  made  them  a  firm  offer. 

"  Our  further  cable  correspondence  has  been  carried  on  direct  with 
Messrs.  Durisch  &  Co.,  but  has  been  greatly  delayed,  as  negotiations 
were  pending  all  the  time.  Of  this  we  Kept  Slessrs.  Durisch  in- 
formed and  it  is  only  now  that  the  Government  has  definitely  fixed 
the  price  for  the  article  at  9.80^  per  lb.,  delivered  here  duty  paid. 
We  have  therefore  to-day  cabled  them  tnat  we  could  probably  sell 
at  8J0  per  lb.,  cost  and  freight,  and  asking  for  firm  offers  within  that 
price.  We  thought  it  best  to  give  Messrs.  Durisch  a  quotation  on  a 
basis  of  cost  and  freight,  as  that  may  facilitate  their  calculations; 
all  other  charges,  such  as  duty,  insurance,  and  expenses  here,  being 
paid  by  us.    We  hope  that  they  may  be  in  a  position  to  make  offers. 

"  P.  D.  Referring  to  castor  seeds,  we  beg  to  say  that  we  are  not 
interested  in  any  shipments  of  the  article  made  after  March  first." 

Letter  November  11,  1918,  from  Amsinck  to  Durisch  &  Co. : 

"  Since  our  last  respects  of  September  27th,  which  we  confirm,  we 
have  not  had  the  pleasure  of  receiving  any  of  your  esteemed  favors 
to  reply  to. 

"  Sept.  28th  from  here :  Are  interested  in  lar^e  (][uantities  castor 
beans,  first-class  quality  castor  oil,  delivery  within  six  months.  We 
believe  higher  prices  obtainable  make  firm  offer  in  force  here  10 
days.    If  you  can  not  offer  cost  &  freight,  might  consider  f .  o.  b." 

[Here  are  quoted  cablegrams  October  5,  From  Durisch;  October 
5,  from  Durisch;  October  10,  from  Amsinck;  October  23,  from 
Durisch ;  October  25,  from  Amsinck ;  November  6,  from  Amsinck.] 

"  Referring  to  the  first,  dated  September  28th,  we  beg  to  say  that 
there  seemed  to  be  a  chance  of  a  good  business  in  castor  beans  and 
castor  oil,  although  this  depended  on  the  determination  of  our  Gov- 
ernment with  regard  to  fixing  a  price  for  these  articles.  As  we  had 
to  inform  you  in  our  cable  of  the  25th  ultimo,  the  decision  was  de- 
layed, but  was  finally  on  the  6th  instant  settled  in  so  far  as  the  War 
Trade  Board  fixed  the  price  at  9.80^  for  castor  beans,  24.40^  for 
castor  oil,  delivered  here  and  duty  paid.  In  our  last  cable  therefore, 
dated  the  6th  instant,  we  informed  you  that  based  on  that  price,  we 
could  probably  sell  castor  beans  at  8J^  per  lb.,  cost  and  freight,  and 
asked  you  to  make  us  offers.  We  thought  that  quoting  you  a  cost 
and  freight  price,  it  would  facilitate  your  calculations  as  in  that 
way  all  charges,  such  as  duty,  insurance,  and  expenses  here,  would 
l)e  to  our  charge. 

"  In  castor  oil,  we  are  not  longer  interested,  but  we  thank  you  for 
the  offer  made  us  in  your  cables  received  here  the  5th  ultimo.  The 
same  cable  informs  us  that  you  can  ship  25  tons  castor  seed  at  9.25c, 
and  of  this  we  also  had  advice  from  Messrs.  Kramer  &  Co.,  and 
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presume  that  this  shipment  is  against  200  tons,  for  which  quantity 
we  made  Messrs.  Kramer  &  Co.  a  firm  offer  for  you  at  9.15c  per  lb. 
per  100  lbs.  delivered  weight  c.  i.  f.,  duty  paid  and  free  of  New 
Vork  charges.     Your  letters  will  undoubtedly  enlighten  us  on  this.'^ 

Cablegram  November  15,  1918,  from  Amsinck  to  Durisch  &  Co.: 

"  Castor  beans.  Telegraph  immediately  how  many  you  have 
bought  for  our  account.  Send  full  particulars.  Demand  has  fallen 
off.    Are  not  interested  any  more." 

Cablegram  November  15,  1918,  from  Amsinck  to  Durisch  &  Co.: 
"  Castor  beans.    Ship  150,000  lbs.     This  closes  order.^- 

Letter  November  20,  1918,  from  Amsinck  to  Durisch  &  Co. : 

"  We  beg  to  confirm  our  last  letter  of  the  11th  instant,  copy  of 
which  we  inclose,  and  we  have  not  since  been  favored  with  any  of 
your  valued  letter  to  which  we  can  refer. 

"  Castor  seed.  We  regret  to  have  to  inform  you  that  the  chances 
of  doing  a  large  business  in  the  article  have  not  been  realized,  and 
as  the  demand  has  fallen  off  considerably,  we  are  no  longer  inter- 
ested in  shipments  of  the  article.  We  would  under  these  circum- 
stances be  desirous  of  knowing  exactly  what  quantity  you  have 
bought  against  the  200  tons,  about  whicn  we  cabled  through  Messrs. 
Kramer  &  Co.  So  far,  we  have  advice  of  only  25  tons  having  been 
bought  by  you,  but  as  it  is  important  to  know  if  any  further  pur- 
chases have  been  made,  we  cabled  you  on  the  15th  instant  for  the 
information  as  f ollow-s : '  Castor  beans.  Telegraph  immediately  how 
many  you  have  bought  for  our  account.  Send  full  particulars.  De- 
mand has  fallen  off.  Are  not  interested  any  more,'  which  we 
confirm. 

"  We  have  also  received  from  the  War  Trade  Board  the  license  for 
this  shipment  of  castor  beans;  the  number  is  #153344,  and  this  has 
been  cabled  out  by  the  War  Trade  Board  to  the  American  consul  in 
your  city,  who  will  undoubtedly  have  notified  you." 

Letter  Septeml)er  25,  1918,  from  Kramer  &  Co.  to  Amsinck,  re- 
ceived by  Amsinck  November  20,  1918,  from  which  following,  quo- 
tation is  made. 

"  Castor  Beans.  Based  on  your  offer  of  $9.15  per  100  lbs.,  C.  I.  F. 
New  York,  free  of  all  charges,  Messrs.  Durisch  &  Co.  have  begun  to 
make  purchases.  Up  to  the  moment  of  writing  and  as  per  our  cable 
advice,  they  succeeded  in  obtaining  only  about  25  tons,  as  the  entries 
of  this  commodity  are  very  small.  They  are  still  buying,  and  in  a 
few  days  we  will  be  able  to  cable  you  the  total  quantity  which  will 
be  shipped  during  the  first  half  of  October." 

Cablegram  November  28, 1918,  from  Durisch  &  Co.  to  Amsinck: 

"  Consulate  have  permission  500,000  lbs.  Castor  seeds.  To  what 
does  it  refer? " 

Cablegram  December  2,  1918,  from  Amsinck  to  Durisch  &  Co. : 

"License  castor  seed  taken  out  to  facilitate  shipping.  Eefer  to 
our  cable  Nov.  15th.    Cable  quantity  you  have  bought." 
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Letter  December  3, 1918,  from  Amsinck  to  Kramer  &  Co. : 

"  Since  our  last  respects  of  the  9th  ultimo,  which  we  beg  to  con- 
firm with  copy  enclosed,  we  have  received  your  favor  of  Sept.  25th, 
from  which  we  note  what  you  say  with  regard  to  Messrs.  Durisch  & 
Co.'s  purchases  of  castor  beans. 

"  With  regard  to  shipments  of  this  article,  we  regret  to  have  to  in- 
form you  that  our  expectations  of  doing  a  large  business  in  the  ar- 
ticle have  not  been  realized,  as  the  demand  has  declined  consid- 
erably. In  order  therefore  not  to  give  Messrs.  Durisch  &  Co.  any 
unnecessary  trouble  and  to  avoid  any  further  cable  expenses,  we 
cabled  these  gentlemen  that  we  were  no  longer  interested  in  ship- 
ments of  the  article.  We  have  also  asked  them  to  advise  us  definitely 
how  much  they  have  bought  against  the  offer  of  200  totis  made 
through  your  good  selves,  beyond  the  advice  of  25  tons  which  we 
received  some  time  ago,  but  we  have  so  far  not  heard  any  details 
from  them.  We  presume  therefore  that  they  only  bought  the  25  tons 
referred  to." 

Letter  December  3, 1918,  from  Amsinck  to  Durisch  &  Co. : 

"  Our  last  respects  were  dated  25th  ultimo,  which  we  confirm,  and 
we  have  since  remained  without  any  of  your  favors  to  reply  to,  but 
are  in  receipt  of  your  cable  as  follows :  '  Consulate  have  permission 
500,000  lbs.   castor  seed.     To  what   does  it   refer?      Hides    (etc., 

*  *  *),'  of  which  we  have  taken  note.  In  reply  we  beg  to  say  that 
we  took  out  a  license  for  250  tons  of  2,000  lbs.  each  of  castor  seed  at 
the  time  in  order  to  facilitate  shipments,  for  in  case  that  you  had 
bought  a  larger  quantity  against  the  200  tons,  about  which  we  origi- 
nally cabled  you  through  messrs.  Kramer  &  Co.  than  the  25  tons 
which  it  now  seems  is  what  you  could  secure.  The  taking  out  of  the 
license  was  therefore  a  matter  of  convenience  so  as  not  to  have  to 
apply  again,  as  shipments  can  be  made  on  such  license  until  the 
quantity  is  filled  or  the  time  it  is  in  force  has  run  out. 

"  We  therefore  answered  your  cable  yesterday  as  follows :  *  License 
castor  seed  taken  out  to  facilitate  shipping.  Refer  to  our  telegram 
of  November  15th.    Cable  quantity  you  have  bought.    Hides  (et:\ 

*  *    *),'  which  we  confirm." 

Cablegram  December  5, 1918,  from  Durisch  &  Co.  to  Amsinck : 

"  Castor  beans.    Have  bought  for  your  account  150,000  lbs." 
Letter  December  5,  1918,  from  Amsinck  to  Durisch  &  Co. : 

"  Since  our  last  respects  of  3rd  instant,  which  we  confirm,  we  have 
not  received  any  of  your  valued  letters^  but  can  acknowledge  receipt 
of  your  cable  reading  '  Castor  beans.  Have  bought  for  your  account 
150,000  lbs.,'  and  have  taken  note  that  you  have  bought  for  us  150,000 
lbs.  of  castor  beans  against  the  order  for  200  tons  cabled  through 
Messrs.  Kramer  &  Co.  This  quantity  we  take  it  for  granted  repre- 
sents vour  total  purchase  and  included  the  25  tons  previously  advised. 

"We  thank  you  for  this  information,  but  you  will  smce  have 
learned  from  our  cable  sent  on  the  15th  ultimo  that  we  are  not  inter- 
ested in  the  article  any  more  and  that  we  therefore  consider  the  bal- 
ance of  the  order  canceled.  We  thought  it  best  to  advise  you  of 
this  again  and  therefore  cabled  you  yesterday  as  follows :    '  Castor 
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"beans.  Ship  150,000  lbs.  This  closes  order,'  which  we  confirm.  We 
expect  to  receive  from  you  as  soon  as  possible  the  advice  of  the  ship- 
ment, and  remain,  dear  sirs." 

Letter  March  3,  1919,  from  Durisch  &  Co.  to  Amsinck,  received 
by  Amsinck  April  3,  1919,  from  which  the  following  is  quoted : 

"  Castor  seeds.  The  s/s  '  Rio  Negro '  has  finalljr  arrived  and  we 
have  so  been  able  to  load  this  sale,  which  was  awaiting  here  for  such 
n  long  time. 

**  As  we  have  told  you,  it  was  impossible  to  cancel  the  business,  the 
merchandise  having  been  bought  directly  on  your  orders,  and  you 
would  have  seen  that  we  have  not  completed  the  amount  as  soon  as 
you  have  telegraphed  us  your  wish. 

"  Please  find  herewith  an  original  bill  of  lading,  consular  invoice, 
and  our  invoice  amounting  to  $12,867.85  of  which  we  have  debited 
your  account,  val.  Febr.  28th." 

2.  Aside  from  the  correspondence  showing  the  circmnstances  under 
which  the  75  tons  of  castor  beans  were  bought  by  petitioner  from 
Durisch  &  Co.,  it  is  deemed  essential,  in  view  of  the  allegation  made 
by  the  petitioner,  in  respect  to  the  purchase  of  these  castor  beans, 
that  the  facts  in  connection  with  Maj.  Mayer's  conferences  with 
petitioner  and  the  dealings  between  these  parties  should  also  be  set 
out  as  follows: 

3.  Mr.  Tallmadge  P.  Delafield,  a  member  of  petitioner's  firm, 
stated  at  the  hearing  that  certain  cablegrams  that  were  sent  out  on 
or  about  the  28th  of  September  to  various  parties  in  South  America 
with  a  view  to  securing  stocks  of  castor  beans  were  sent  out  upon  the 
faith  of  a  conference  which  Maj.  Mayer  had  had  with  him  in  peti- 
tioner's office  in  New  York.  Maj.  Mayer,  however,  showed  very 
conclusively  that  there  was  no  conference  with  him  and  Mr.  Dela- 
field in  petitioner's  office  in  New  York  until  the  17th  day  of 
October.  This  is  conclusively  shown  by  a  memorandum  in  Maj. 
Mayer's  memorandum  book  made  at  the  time  under  date  of  October 
17,  and  it  is  also  very  conclusively  shown  in  a  letter  signed  by  Capt. 
Mayer  on  October  23,  1918,  to  the  petitioner  in  which,  in  speaking 
of  a  contemplated  contract,  it  is  stated  that  it  "  confirms  conference 
held  in  your  office  on  October  17,  1918." 

4.  The  cablegrams  sent  out  by  petitioner  on  or  about  the  28th  of 
September  were,  therefore,  not  sent  out  as  a  result  of  a  conference 
between  Mr.  Delafield  and  Maj.  Mayer,  but  they  were  sent  out  as  a 
result  of  certain  inside  information  which  Mr.  Delafield  had  before 
that  time  received  in  Washington  as  to  the  probable  needs  of  the 
Government  for  castor  beans.  Mr.  Delafield  himself  (Tr.  p.  15) 
said: 

"  Mr.  Delafield.  We  made  this  inquiry  on  the  basis  of  informa- 
tion that  I  got  here  [meaning  in  Washington]. 

"  Question.  You  did  not  make  it  upon  any  assurance  of  the  Gov- 
ernment to  buy  the  beans? 
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"  Mr.  Dfxafield.  Xo,  T  did  not,  but  I  made  it  to  the  very  best 
of  my  recollection  on,  you  mi<rht  say,  a  tip  that  castor  seed  would  be 
needed." 

5.  At  the  conference  held  in  petitioner's  office  on  the  17th  day  of 
October  a  number  of  importers  were  present  and  it  was  the  purpose 
of  Maj.  Mayer  to  interest  them  in  the  importation  of  castor  beans 
from  South  America.    The  matter  of  the  Government's  needs  -was 
gone   into   very   fulh^,   and  the   importers   present,  including    the 
petitioner,  were  urged  to  open  up  negotiations  with  prospective 
shippers  in  South  America  and  other  places.    The  evidence  is  very 
clear,  however,  that  it  was  impressed  upon  petitioner  that  the  Gov- 
ernment would  be  responsible  in  no  event  for  any  commitments 
made  for  castor  beans  unless  the  party  who  secured  the  beans  had 
a  contract  therefor  with  the  Government  of  the  United  States. 
There  were  \mder  discussion  at  this  conference    also    matters    of 
price,  time  of  delivery,  specifications,  and  method  of  inspection,  but 
no  formal  agreement  as  to  the  form  of  the  contract  was  entered  into. 
nor  was  there  any  agreement  of  any  sort  entered  into  at  that  con- 
ference. 

6.  Following  the  conference  of  October  17,  and  under  date  of 
October  19,  petitioner  addressed  a  letter  to  the  Bureau  of  Aircraft 
Production  inclosing  its  draft  of  a  proposed  contract  for  the  sale 
to  the  Government  of  10,000  tons  of  castor  beans.    This  contract 
as  drafted  by  petitioner  was  entirely  unsatisfactory  to  the  Govern- 
ment,  and  the  Bureau  of  Aircraft  Production,  by   letter  dated 
October  28rd,  declined  to  enter  into  the  contract  in  the  form  as 
prepared  by  the  petitioner  and  suggested  the  usual  form  of  con- 
tract and  inclosed  the  same  for  petitioner's  signature,  calling  for 
5,000  tons  instead  of  10,000  tons  as  proposed  by  petitioner.     Peti- 
tioner declined  to  enter  into  this  contract  and  under  date  of  October 
28,  1918,  wrote  the  Bureau  of  Aircraft  Production  a  letter  declining 
to  sign  the  contract.     There  was  some  further  correspondence  be- 
tween the  petitioner  and  the  Bureau  of  Aircraft  Production,  and 
another  conference  between  Maj.  Mayer  and  petitioner  and  other 
importers  was  held  in  the  office  of  the  Baker  Castor  Oil  Co.  on 
November  8,  1917.    At  this  conference  petitioner  expressed  a  dis- 
inclination to  enter  into  any  contract  with  the  Government  what- 
ever, and  Mr.  Delafield  said  that  the  petitioner  would  prefer  to  act 
at  its  own  risk  in  the  purchase  of  castor  beans  and  take  the  chance 
of  selling  them  to  the  Baker  Castor  Oil  Co.     This  decision  and 
determination  of  the  petitioner  was  confirmed  by  letter  of  the  same 
date,  written  by  the  petitioner  to  Capt.  Charles  Mayer,  Jr.,  from 
which  the  following  quotation  is  made : 

"After  a  conference  held  in  the  office  of  the  Baker  Castor  Oil  Com- 
pany, 120  Broadway,  New  York,  this  morning,  and  upon  consulting 
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the  executive  committee  of  our  board  of  directors,  we  deem  it  ad- 
visable both  from  the  standpoint  of  the  Government  and  ourselves 
as  well,  that  we  do  not  enter  into  a  contract  for  the  sale  of  castor 
seeds  at  the  present  time,  and  that  we  will  avail  ourselves  of  the 
option  which  you  stated  to  us  as  entirely  agreeable,  to  wit :  Do  every- 
thing in  our  power  to  secure  castor  seeds  and  offer  the  individual 
lots  firm  to  the  Baker  Castor  Oil  Company,  who  in  turn  will  take 
the  matter  up  with  you.  Our  action  with  our  client  will  be  governed 
upon  acceptance  or  rejection  of  these  offers  through  the  Baker  Castor 
Oil  Company. 

"  We  sincerely  hope  that  you  will  understand  our  position  in  the 
matter,  as  we  feel  confident  that  war  conditions  will  very  soon  cease 
and  that  we  can  undoubtedly  procure  and  sell  to  the  Baker  Castor 
Oil  Company  for  your  use  approximately  the  same  amount  of  seeds 
under  this  plan  that  we  could  if  we  were  working  under  a  direct 
Government  contract,  and  while  we  appreciate  the  protection  which 
the  contract  offers,  we  feel  that  the  course  as  outlined  above  is  the 
wisest  for  all  interested  parties." 

7.  There  was  no  testimony  submitted  to  support  the  notion  that 
any  castor  beans  that  were  purchased  upon  the  faith  either  of  the 
conference  of  October  17  or  that  of  November  7,  1918. 

DECISION. 

1.  The  only  question  for  decision  in  this  case  is  whether  or  not  G. 
Amsinck  &  Co.  became  bound  for  any  of  the  75  tons  of  castor-bean 
seeds  which  were  bought  from  Durisch  &  Co.  as  a  result  of  peti- 
tioner's reliance  upon  any  agreement  or  assurance  made  by  any  Gov- 
ernment officer.  This  Board  is  of  the  opinion  that  none  of  the  beans 
were  bought  in  reliance  upon  any  agreement  or  assurance  by  any 
Government  officer. 

2.  The  case  is  not  free  from  certain  complications  that  enter  into 
it  and  largely  for  that  reason  the  correspondence  with  respect  to  the 
purchase  of  these  beans  has  been  set  out  at  some  length.  We  have 
examined  this  correspondence,  in  the  light  of  the  evidence  adduced, 
with  great  care,  and  are  able  to  reach  certain  definite  conclusions 
therefrom.  On  September  5, 1918,  the  petitioner,  replying  to  a  cable- 
gram of  Septembe'r  5  from  Kramer  &  Co.,  made  a  firm  offer  to 
Ehirisch  &  Co.  to  purchase  200  tons  of  castor-bean  seeds  at  $9.15 
per  hundred  pounds,  free  of  all  charges  c.  i.  f.  New  York,  Septem- 
ber and  October  shipment.  It  is  true  that  this  offer  stipulated  that  it 
was  subject  to  immediate  reply.  No  immediate  reply  was  made 
by  Durisch  &  Co.,  or  by  Kramer  &  Co.,  but  on  September 
25,  1918,  Kramer  &  Co.  cabled  the  petitioner  that  Durisch 
had  secured  25  tons  based  on  petitioner's  cablegram  of  Septem- 
ber 5,  and  that  Durisch  would  be  buying  more  in  a  few  days.  Peti- 
tioner raised  no  objection  to  this  procedure  by  Durisch  &  Co.,  and 
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by  its  silence  led  Durisch  &  Co.  to  understand  that  their  acoeptan 
of  petitioner's  offer  of  September  5  was  not  open  to  objection  because 
of  delay  or  failiire  to  notify.  This  course  of  conduct  by  petitioner 
is  traceable  through  the  entire  correspondence  with  relation  to  all 
beans  bought  by  Durisch  &  Co.  upon  the  faith  of  petitioner's  cable- 
gram of  September  5.  Just  how  petitioner  regarded  itself  liable  for 
$9.80  per  hundred  pounds  is  not  clearly  shown,  but  its  assumption 
of  such  liability  is  interwoven  with  its  further  negotiations  with 
Durisch  &  Co.  respecting  larger  operations  in  castor  beans,  which 
will  be  set  out  hereafter.  To  show,  however,  that  petitioner  always 
regarded  its  obligation  to  Durisch  &  Co.  solely  by  virtue  of  peti- 
tioner's cablegram  of  September  5,  petitioner  wrote  Kramer  &  Co. 
under  date  of  November  9  as  follows : 

"We  note  from  your  No.  414  (Sept.  25th)  that  Messrs.  Durisch  & 
Co.  had  bought  25  tons  based  on  the  price  in  our  cable  of  September 
6thj  which  was  $9.15  per  hundred  pounds,  delivered  weight  c.  i.  f. 
New  York,  free  of  all  charges,  and  that  they  were  trying  to  buy  more 
against  the  200  tons,  on  which  we  made  them  a  firm  offer^ 

In  a  letter  of  November  11,  to  Durisch  &  Co.,  the  petitioner  said : 

"  We  thank  you  for  the  offer  made  us  in  your  cables  received  here 
the  5th  ultimo.  The  same  cable  informs  us  that  you  can  ship  25  tons 
castor  seed  at  9.250,  and  of  this  we  also  had  advice  from  Messrs. 
Kramer  &  Co.,  and  presume  that  this  shipment  is  against  200  tonSy 
for  to  hie  h  quantity  we  made  Messrs.  Kramer  &  Co,  a  firm  offer  far 
you  at  9.15^  per  lb,  per  100  lbs,  delivered  weight  c.  i.  f.,  duty  paid, 
and  free  of  New  York  charges." 

On  November  15  the  petitioner  then  cabled  Durisch  &  Co.  asking 
how  many  beans  had  been  bought  upon  the  faith  of  petitioner's 
cablegram  of  September  5  and  said  that  petitioner  was  not  inter- 
ested in  any  more  beans;  and,  by  a  cablegram  of  the  same  date, 
petitioner  cabled  Durisch  &  Co.  to  ship  150,000  pounds,  with  a  state- 
ment that  that  closed  the  order.  Petitioner  wrote  Durisch  &  Co. 
on  December  5 : 

"  Have  taken  note  that  you  have  bought  for  us  150,000  lbs.  of 
castor  beans  against  the  order  for  200  tons  cabled  through  Messrs, 
Kramer  c&  Co,  This  quantity,  we  take  it  for  granted,  rej)re9ents 
your  total  purchase  and  included  the  25  tons  previously  advised. 

"  We  thank  you  for  this  information,  but  you  will  since  have 
learned  from  our  cable  sent  On  the  15th  ultimo  that  we  are  not 
interested  in  the  article  any  more  and  that  we  therefore  consider  the 
balance  of  the  order  cancelled?'* 

3.  It  is,  therefore,  very  plain  that  the  sole  legal  obligation  that 
at  any  time  in  these  negotiations  was  outstanding  between  the  peti- 
tioner and  Durisch  &  Co.  was  the  obligation  that  grew  out  of  the 
firm  offer  that  was  made  by  petitioner  on  September  5,  1918.  This 
was  an  obligation  created,  before  there  was  any  conference  with  any 
Government  officer,  with  a  view  to  securing  South  American  castor 
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beans.  It  was  an  enterprise  which  had  been  undertaken  by  peti- 
tioner at  its  own  risk  and  for  its  own  sole  account,  unassociated  with 
any  responsibility  or  liability  upon  the  part  of  the  Government  in 
any  respect  whatsoever. 

4.  There  is  only  one  question  remaining  for  consideration:  Was 
the  increase  in  price  from  $9.15  per  hundred  pounds  to  $9.80  per 
hundred  pounds,  or  the  extension  of  time  for  delivery  from  Sep- 
tember or  October,  1918,  to  March,  1919,  occasioned  by  any  assur- 
ance or  promise  made  by  any  Government  officer.  There  was  no  justi- 
fication for  the  increase  in  price  which  the  petitioner  appears  to  have 
made  to  Dnrisch  &  Co.  The  cablegram  of  September  5  which  con- 
stituted the  agreement  for  the  purchase  of  these  beans  fixed  the  price 
at  $9.15  per  hundred  pounds.  This  was  the  figure  at  which  Durisch 
&  Co.  were  bound  to  furnish  them.  On  November  6  petitioner  cabled 
Durisch  &  Co. : 

"  Can  probably  sell  good  quality  castor  beans  8f ^  cost  and  freight. 
Make  firm  offer." 

This  method  of  purchase  was  calculated  upon  the  basis  of  $9.80 
per  hundred  pounds  selling  price.  But  this  cablegram  furnished 
no  basis  for  a  payment  to  Durisch  &  Co.  of  a  higher  price  than  that 
mentioned  in  the  cablegram  of  September  5.  The  cablegram  of 
November  6  was  not  a  promise  or  an  agreement  of  any  sort,  but  it 
was  simply  a  request  that  Durisch  &  Co.  make  a  firm  offer,  and 
none  was  made.  So  that,  so  far  as  the  facts  in  this  case  go,  there 
seems  to  be  no  justifiable  reason  for  paying  Durisch  &  Co.  a  higher 
price  than  that  contained  in  the  contract  of  September  5.  Finally, 
even  if  we  assume  that  damage  was  occasioned  by  delay  in  the 
time  of  delivery  from  September  and  October  to  March,  was  this 
extension  of  time  of  delivery  occasioned  by  any  promise  or  assur- 
ance by  any  Government  officer.  We  are  clearly  of  the  opinion  that 
it  was  not.  The  petitioner  had  a  right,  under  its  contract  of  Sep- 
tember 5,  to  demand  delivery  in  September  or  October,  as  set  out 
in  the  cablegram  of  September  5.  The  apparent  assumption  by 
petitioner  that  Durisch  might  deliver  in  March  instead  of  Sep- 
tember or  October  was  evidently  occasioned  by  the  fact  that  the 
petitioner  w^ove  into  its  contract  of  September  5  for  200  tons  of 
castor-bean  seeds  the  subsequent  negotiations  with  the  Government 
and  with  castor-bean  producers,  respecting  the  very  much  larger 
enterprise  in  castor-bean  seeds.  There  was  certainly  nothing  in  the 
conduct  or  statement  of  any  Government  officer  at  the  conference 
of  October  17  or  at  the  one  of  November  7  which  justified  the 
petitioner  in  granting  any  extension  to  Durisch  &  Co.  except  at  its 
own  risk,  and  this  voluntary  extension  of  time  by  petitioner  waft 
very  likely  due  to  the  fact  that  it  had  ascertained  that  the  Govern- 
ment  would  take  shipments  for  March  delivery. 
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5.  This  case  has  been  given  careful  consideration  and  there  is  no 
damage  that  has  been  suffered  by  petitioner  which  can,  in  any  way, 
be  traced  to  any  Government  agent.  Petitioner  bought  all  the 
beans  that  were  delivered  in  this  case  upon  its  own  entire  responsi- 
bility long  before  it  is  claimed  that  any  Government  officer  got 
into  negotiations  with  respect  to  the  purchase  of  castor  beans,  and 
there  was  at  no  time,  so  far  as  the  evidence  discloses,  any  liability 
resting  upon  the  petitioner  for  the  purchase  of  any  beans  outside 
of  that  created  by  the  cablegram  of  September  5. 

6.  The  conference  in  petitioner's  office  between  Maj.  Mayer  and 
Mr.  Delafield  and  others  resulted  in  no  agreement  whatever.  That 
conference  embraced  merely  negotiations  for  an  agreement.  This 
was  very  frankly  stated  by  petitioner  in  a  cablegram  of  October 
25  to  Durisch  &  Co.,  in  which  petitioner  said  : 

"  Negotiations  are  still  pending.     Will  telegraph  immediately.'' 

The  result  of  this  conference  was  a  dickering  between  petitioner 
and  the  Government  for  entering  into*  a  contract  for  castor  beans, 
and  petitioner  went  so  far  as  to  make  up  the  kind  of  contract  it  was 
willing  to  sign  and  sent  it  to  the  Bureau  of  Aircraft  Production, 
but  the  Bureau  of  Aircraft  Production  declined  to  enter  into  it  and 
submitted  its  regular  form.  Petitioner  deliberately  chose  not  to 
enter  into  any  contract  with  the  Government  for  the  purchase  of 
castor  beans  and  specifically  stated  in  a  letter  to  the  Bureau  of  Air- 
craft Production  of  November  7  that — 

"We  deem  it  advisable,  both  from  the  standpoint  of  the  Govern- 
ment and  ourselves  as  well,  that  we  do  not  enter  into  a  contract  for 
the  sale  of  castor  seeds  at  the  present  time,  and  that  we  will  avai] 
ourselves  of  the  option  which  you  stated  to  us  as  entirely  agreeable, 
to  wit,  do  everything  in  our  power  to  secure  castor  seeds  and  offer 
the  individual  lots  firm  to  the  Baker  Castor  Oil  Company,  who  in 
turn  will  take  the  matter  up  with  you.  Our  'action  with  our  client 
will  be  governed  upon  acceptance  or  rejection  of  these  offers  through 
the  Baker  Castor  Oil  Company." 

Nothing  could  be  plainer  than  that.  So  that  even  if  it  may  be 
said  by  any  possibility  that  there  was  created  a  new  situation  after 
the  conferences  of  October  17  and  November  7  that  bound  the  peti- 
tioner to  the  taking  of  the  75  tons  of  seeds  from  Durisch  &  Co.,  it 
is  impossible  to  conceive  of  any  way  by  which  losses  occasioned  there- 
from could  be  visited  upon  the  Government  in  the  face  of  the  ex- 
plicit and  deliberate  intention  of  the  petitioner  not  to  enter  into  any 
agreement  with  the  Government,  but  to  buy  the  beans  upon  its 
own  account  and  to  offer  individual  lots  -firm  to  the  Baker  Castor 
Oil  Co.  and  the  action  of  its  client  to  be  governed  upon  acceptance 
or  rejection  of  these  offers  through  the  Baker  Castor  Oil  Co. 

7.  For  the  reasons  above 'stated,  all  relief  asked  for  in  this  case 
must  be  denied. 

Col.  Delafield  and  Maj.  Farr  concurring. 


April  14,  1920. 
Case  No.  535. 

In  re  CLAIM  OV  KESSLEB  MOTOB  CO. 

1.  EXPERIMENTAL  COST. — The  United  States  Ooyemment  ii  not  liable  under 

the  act  of  March  %,  1919,  for  experimental  costs  made  by  claimant  in 
producing  gasoline  engines,  in  the  absence  of  evidence  showing  that 
the  Ooyernment  especially  agreed  to  reimburse  claimant  for  such  costs. 

2.  JTTBISDICTION. — The  Board  of  Contract  Adjustment  has  no  Jurisdiction  to 

adjust  formal  contracts  canceled  by  the  Ooyemment  by  reason  of 
breach  of  contract  by  the  contractor. 

3.  CLAIM  AND  DECISION. — This  claim  for  f 53,454. 86  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Ooyemment  is  obligated  to  reimburse  claimant  for  experimental  costs 
connected  with  the  development  and  manufacture  of  gasoline  engines. 
Held,  that  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN   AND    NATURE  OF   THE    CLAIM. 

This  is  a  statement  of  claim  Class  B  which  sets  out  an  oral  agree- 
ment between  officers  of  the  claimant  and  officers  of  the  United 
States  Signal  Corps  to  the  effect  that  the  claimant  was  to  conduct 
experimentation  with  a  view  to  developing  its  six-cylinder  double- 
volume  supercharged  gasoline  engine  into  a  400-horsepower  aero- 
plane engine  safe  for  flying.  It  is  alleged  that  the  United  States 
was  to  pay  the  expenses  of  such  experimentation.  Claim  is  made 
for  reimbursement  for  expenditures  and  commitments  incurred  on 
the  faith  of  the  agreement  to  the  extent  of  $53,000,  the  unpaid 
balance  alleged  to  be  due  the  claimant. 

FINDINGS   OF   FACT. 

1.  On  December  6,  1919,  a  hearing  was  afforded  the  claimant  and 
further  testimony  was  taken  on  January  12,  1920,  and  on  February 
16,  1920.  From  this  testimony  the  following  appears:  Martin  C. 
Kessler,  president  of  the  claimant,  is  the  inventor  of  a  supercharge 
gasoline  engine.  By  this  supercharge  great  power  was  capable 
of  being  developed  in  a  short  time.  In  May,  1917,  the  Aeronautics 
Division  of  the  Signal  Corps  became  interested  in  this  engine,  as 
did  also  the  Aviation  Section  of  the  Navy  at  about  the  same  time. 
The  Navy  entered  into  several  agreements  with  the  claimant  for 
the  production  of  aeroplane  engines  of  different  types. 
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2.  About  May  11, 1917,  the  Signal  Corps  officere  invited  the  claim- 
ant to  make  a  bid,  and  the  claimant  accepted  the  invitation,  as  ap- 
pears by  the  following  letter : 

War  Department, 
Office  of  Chief  Signal  Officer, 

Washington^  May  11,  1917'. 

"  I  am  directed  by  the  Chief  Signal  Officer  of  the  Army  to  request 
quotation  on  the  supplies  listed  below. 

Please  insert  prices  on  this  sheet  and  return  to  the  undersigned. 

4  6-A  6-cylinder  4J  x  5  Kessler  engines,  rate  2eH)  H.  P.,  at  $6,000 
each,  with  tools  and  equipment  complete.  Unit  $6,000.  Total 
$24,000. 

4  4-A  4-cylinder  4f  x  5  Kessler  engines  rated  135  H.  P.,  at  $4,000 
each,  complete  with  tools  and  equipment.  Unit  $4,000.  Total 
$16,000. 

The  above  supplies  will  be  furnished  by  the  undersigned  within 
six  months  f .  o.  b.  Detroit,  Mich. 

Kessler  Motor  Co., 

Detroit,  Mich. 

3.  On  June  5,  1917,  the  Signal  Corps  entered  into  a  contract,  Xo. 

1417,  for  four  6-cylinder  200-horsepower  4f  by  5  Kessler  engines  at 
$6,000  each  and  for  four  4-cylinder  4J  by  5  135-horsepower  engines 
at  $4,000  each.    The  following  articles  of  this  contract  are  pertinent : 

"Article  I.  That  the  said  contractor  shall  furnish  to  the  United 
States  of  America  the  material  described  in  order  No.  8128,  copy 
herewith,  which  is  hereby  made  a  part  of  this  contract. 

"AkT.  II.  That  the  deliveries  of  the  supplies  and  materials  herein 
contracted  for  shall  be  made  in  the  manner,  numbers,  or  quantities, 
and  for  each  number  or  quantity,  on  or  before  the  date  specified 
therefor,  as  follows,  viz : 

"  That  complete  delivery  shall  be  made  on  or  before  December 
3rd,  1917. 

"Art.  IV.  That  for  and  in  consideration  of  the  faithful  perform- 
ance of  the  stipulations  of  this  contract,  the  contractor  shall  be  paid 
at  the  office  of  the  Chief  Signal  OflScer  of  the  Army  at  Washington, 
D.  C,  for  all  supplies  and  materials  delivered  in  conformity  with  the 
requirements  of  this  contract  on  or  before  the  dates  above  specified, 
the  prices  stipulated  in  aforementioned  order  making  a  total  con- 
sideration of  forty  thousand  dollars  ($40,000.00)." 

4.  On  June  18, 1917,  the  following  letter  was  sent  to  claimant : 

"  From :  Office  Chief  Signal  Officer. 
"  To :  Kessler  Motor  Co. 
"  Subject :  Spare  Parts. 

"  It  is  suggested  that  you  promptly  supply  this  division  with  a 
list  of  recommended  spare  parts  in  order  that  purchase  requisition 
may  be  made  at  that  time." 

5.  On  June  20,  1917,  the  claimant  made  the  following  proposal : 

"  We  propose  to  furnish  five  No.  6B-400  H.  P.  (maximum)  5^  x  6 
special  Kessler  double-volume  engines,  to  weigh,  dry,  less  than  2 
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pounds  per  horsepower  with  two  magnetos  and  two  carburetors, 
but  without  including  propeller  hub  in  weight. 

"We  build  the  five  engines  for  the  sum  of  $125,000  f .  o.  b.  Detroit, 
Mich. 

"  Terms :  One-third  to  be  paid  in  cash  when  order  is  signed,  one- 
third  in  sixty  days  from  date  order  is  signed,  and  balance  net  cash 
on  delivery  of  fifth  engine. 

"We  will  deliver  one  engine  in  ninety  days  from  date  order  is 
signed  and  four  engines  in  120  days  from  date  order  is  signed. 

"  Bonus  and  penalty :  A  bonus  of  $1,000.00  per  day  is  to  be  paid  to 
Kessler  Motor  Co.  for  each  and  every  day  less  than  90  days  consumed 
in  delivering  the  first  engine,  and  we  agree  to  forfeit  $500.00  per  day 
for  each  and  every  day  required  in  excess  of  90  days  to  complete  and 
deliver  the  first  engine.  This  penalty  and  bonus  to  apply  only  to  the 
delivery  or  nondelivery  of  the  first  engine. 

"  At  the  end  of  four  months  we  can  furnish  one  complete  engine 
per  day  for  the  following  two  months.  Beginning  in  six  months 
we  can  furnish  ten  complete  engines  per  day  for  a  period  of  two 
months  and  after  that  give  you  engines  to  meet  your  requirements. 

"Production  order  and  price:  When  this  initial  order  is  com- 
pleted, the  engines  delivered,  and  have  gone  through  the  standard 
test  satisfactorily,  it  is  mutually  agreed  and  understood  that  we  are 
to  be  awarded  a  contract  for  one  thousand  engines  at  a  price  of 
$25.00  per  horsepower,  with  deliveries  according  to  schedule  enumer- 
ated above.    Terms,  cash  on  delivery." 

6.  On  July  20,  1917,  the  United  States  entered  into  an  agreement 
with  the  claimant  expressed  by  order  No.  8783.  of  which  th'e  perti- 
nent parts  follow : 

"  From :  Office  Chief  Signal  Officer. 

«  To :  Kessler  Motor  Co. 

"  Subject :  Order  for  engines. 

"  Under  your  quotation  of  July  20, 1917  (Q.  K.  3775  HSW). 
"  I  am  directed  by  the  Chief  Signal  Officer  of  the  Army  to  place 
order  with  you  for  the  articles  listed  below. 

"  5.  Special  Kessler  double  volume  aviation  engines,  six-cylinder, 
6J/'x6'%  300  to  400  H.  P.,  to  weigh  dry  less  than  2  lbs.  per  H.  P. 
with  two  magnetos  and  two  carburetors,  but  exclusive  of  weight  of 
propeller  hub;  to  meet  tests  to  be  in  accordance  with  specifications 
#  28001  attached,  at  $25,000.00  each  or  $125,000.00. 

"  Note :  One  of  the  above  engines  to  be  furnished  within  approxi- 
mately 90  days  from  date  of  contract,  and  the  other  four  within  120* 
days,  provided  the  Government  secures  precedence  for  your  company 
in  the  supply  of  the  necessary  material  and  parts." 

7.  This  order  was  followed  by  contract  dated  July  23,  1917,  which 
contained  the  usual  provisions  of  contracts  made  by  the  Signal  Corps. 
This  contract  was  numbered  1485.  On  April  1,  1918,  this  contract, 
No.  1485,  was  amended  as  follows : 

"In  consideration  of  the  United  States  having  furnished  the 
Kessler  Motor  Company  with  materials  for  use  in  connection  with 
the  production  of  the  materials  contracted  for  in  said  contract  to 
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the  amount  of  $17,500,  more  or  less,  the  amount  due  under  contract 
1485  as  previously  amended  is  further  reduced  by  this  additional 

amount  of  $17,500." 

• 

8.  Telegrams  were  sent  with  reference  to  the  said  400-horsepower 
engine,  as  follows: 

Telegram  June  23,  1917 : 

"Will  have  assembly  drawing  ready  for  special  four  hundred- 
horsepower  aircraft  engine  and  will  Be  in  Washington  with  same 
Monday  morning.  Wire  if  requisition  for  our  engines  has  gone 
through,  so  we  can  plan  accordingly. 

"(Sgd.)  KiassLER  Motor  Co." 

Telegram  July  7,  1917 : 

"  Have  new  engine  design  finished  and  detail  drawings  well  under 
way,  with  all  necessary  draughtsmen  on  the  work  to  complete 
promptly  and  will  have  same  ready  to  order  all  motor  parts  as  soon 
as  contract  is  signed  and  can  deliver  within  time  specified. 

"(Sgd.)  Kesslkr  Motor  Co." 

Telegram  July  11,  1917,  to  Kessler  Motor  Co.  : 

"  Purchase  request  5J  x  6  engine  development  formally  approved 
formal  order  will  be  rushed.    Proceed  with  work. 

"  Souther/- 

Telegram  July  14,  1917,  to  Chief  Signal  Officer,  attention  Maj. 
Henry  Souther: 

"  Everj  detail  drawing  new  design  engine  will  be  finished  Tuesday. 
Will  be  m  Washington  Wednesday. 

"  Kessler  Motor  Co." 

Telegram  July  21,  1917,  to  Chief  Signal  Officer,  attention  C.  B. 
King  : 

"Owing  to  other  pattern  work  please  wire  Aluminum  Casting 
Company,  Cleveland,  that  our  big-six  patterns  must  have  precedence 
over  all  other  work.  With  this  help  can  have  motor  running  in  less 
than  sixty  days. 

"  Kessler  Motor  Co." 

9.  On  July  13  and  July  20,  1917,  the  following  letters  were  sent  to 

the  claimant : 

"1.  The  Chief  Signal  Officer  of  the  Army  directs  you  to  be 
advised,  in  connection  with  order  8783,  inclosed,  covering  purchase 
of  5  engines,  that  it  will  be  necessary  this  office  be  furnished  a  ouota- 
tion  in  connection  with  the  contract.  It  is,  therefore,  requestea  that 
you  sign  the  inclosed  quotation  form  No.  3775,  and  return  to  this 

office. 

"  2.  The  raw  materials  which  are  to  be  supplied  in  connection  with 
the  order  will  he  purchased  directly  from  you. 

"  A.  G.  tJuTENSOHN, 

"  Captam^  Signal  Corps."'^ 


DECISIONS   BOARD  OF   CONTRACT  ADJUSTMENT.  1201 

"  1.  The  Chief  Signal  Officer  of  the  Army  directs  there  be  inclosed 
order  8783,  and  a  quotation  request  form  drawn  up  to  confirm  oral 
a<rreement. 

"  ±  It  is  requested  that  tlie  quotation  form  he  signed  and  returned 
with  the  least  practicable  delay." 

10.  It  appears  that  on  xVugust  8,  1917,  claimant  made  a  bid  for 
the  delivery  of  spare  parts  which  bid  is  not  in  evidence. 

11.  On  August  16,  1917,  the  claimant  wrote  to  Chief  Signal  Officer 
of  the  Army,  attention  Maj.  Souther,  as  follows: 

*•  1.  All  ])attern  equipment  is  completed. 

«  *!  41  *  4c  *  « 

"  4.  According  to  our  schedule  for  the  finishing  of  all  the  parts  of 
the  engines,  and  to  tlie  best  of  our  knowledge  and  belief,  the  first 
engine  will  be  running  Sept.  15th — well  within  the  60-day  limit  from 
date  contract  was  signed  as  per  your  request. 

"  Kessler  Motor  Co." 

12.  On  August  *23,  1917,  the  United  States  entered  into  an  agree- 
ment with  the  claimant  expressed  by  order  No.  K-9661,  of  which  the 
pertinent  parts  follows: 

^'From:  Office  Chief  Signal  Officer. 

*'To:  Kessler  Motor  Co. 

*'  Subject :  Order  for  engines  and  spare  ])arts. 

''  In  accordance  with  your  quotation  of  August  8,  1917,  I  am 
directed  by  the  Chief  Signal  Officer  of  the  Army  to  place  order  with 
you  for  the  articles  listed  below. 

''Item  1. — 1  complete  4-cvlinder  Kessler  engine,  unassembled, 
$4,0()0.0(). 

"Item  "2. — 1  complete  6-cvlinder  Kessler  engine,  unassembled, 
$6,000.00." 

Then  followed  items  of  valves,  exhaust  valves,  valve  springs,  piston 
rings,  etc.,  tlie  total  aggregating  $12,458.  Delivery  was  to  be  made 
on  or  before  December  5,  1917,  and  shipment  to  be  made  with  the 
engines  on  order  Xo.  8128. 

13.  On  Sei^tember  1,  1917,  the  following  letter  was  written  to  the 
Kessler  Motor  Co.  by  Oflice  of  the  Chief  Signal  Officer: 

"  1.  In  answer  to  your  letter  of  August  29th,  this  division  feels 
that  the  ^)iston  as  shown  on  the  drawings  submitted  to  us  is  too  light 
for  the  high- power  service  which  this  piston  is  called  on  to  take  care 
of.  The  drawing  which  was  sent  from  this  office  carried  with  it  a 
recommendation  that  same  be  used,  and  while  your  engine  may  be 
special  in  many  respects  it  is  called  upon  to  perform  very  high  duty. 

"  2.  This  division  believes  that  you  would  be  safer  in  adopting  the 
piston  as  sent  and  at  least  is  of  the  opinion  that  patterns  and  cast- 
ing should  be  in  readiness  in  the  event  that  your  light  piston  not 
being  sufficiently  strong. 

"  3.  These  recommendations  are  made  for  the  good  of  the  service 
and  it  is  believed  that  you  will  act  wisely  in  providing  these  pistons. 

"  4.  This  is  not  to  be  construed  as  an  order,  but  as  a  suggestion." 
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14.  On  September  14,  1917,  letter  was  written  to  Chief  Signal 
Officer  of  the  Army,  attention  Chas.  B.  King,  as  follows: 

''  1.  Model  6B-4()(),  •  The  first  engine  will  be  running  this  month. 
Will  advise  you  by  wire  when  ready  for  test.  Work  progressing  and 
rapidly  Hearing  completion. 

"  Kessler  Motor  Co." 

15.  On  September  24.  1917,  letter  in  regard  to  order  8783,  contract 
1485,  was  written  to  depot  quartermaster,  Chicago,  III.,  as  follows  r 

''  Please  send  us  (iovernment  bill  of  lading  for  shipment  first  en- 
gine applying  to  above  order  and  contract. 

"  Kessler  Motor  Co/- 

16.  On  October  1,  1917,  the  claimant  asked  for  shipping  instruc- 
tions for  the  first  engine  under  order  No.  8783. 

17.  On  October  25,  1917,  King,  Signal  Equipment,  telegraphed 

Kessler  Co.  that  all  engines  accepted  must  turn  propeller  clockwise- 

when  facing  propeller  stream,  and  note  appears  on  this  telegram  as 

follows : 

"  10/28/17. 
"  McK.  : 

"  This  is  a  most  serious  and  expensive  change  from  approved  de- 
sign and  will  cause  great  delay. 
"  Presume  must  be  made. 

''  J.  A.  B."  [John  A.  Bell,  claimant's  treasurer.] 
"The  (iovernment  will  furnish  contractor  $40,000  worth  of  ma- 
terials, supplies,  and  parts  to  be  used  in  the  production  of  the 
articles  therein  contracted  for.  The  amount  thereof  shall  be  de- 
ducted from  the  price  in  Article  IV  thereof  named  by  deducting 
$20,000  from  the  payments  due  on  each  of  the  last  two  motors  de- 
liverable thereunder." 

19.  On  November  15,  1917,  the  parties  entered  into  the  following 
agreement : 

"  From :  Office  Chief  Signal  Officer. 

"  To :  Kessler  Motor  Company,  Detroit,  Mich. 

"  Subject :  Order  for  spare  parts. 

"  In  accordance  with  agreement  contained  in  contract  222&-HSW, 
I  am  directed  by  the  Chief  Signal  Officer  of  the  Army  to  place 
order  with  you  for  the  articles  listed  below." 

Then  follow  30  items  of  which  17  refer  to  G-B  400-horsepower 
engines,  items  17  to  23  refer  to  G-A  200-horsepower,  items  24  to  30 
refer  to  4^X  135-horsepower.    Total,  $53,000. 

20.  On  November  26,  1917,  contract  No.  1417  was  amended  by 
providing  that  the  United  States  should  furnish  the  contractor 
$10,000  worth  of  materials,  supplies,  and  parts  to  be  used  in  the 
production  of  the  articles  therein  contracted  for.  The  amount  there- 
of shall  be  deducted  from  the  price  in  Article  IV  thereof  named  by 
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deducting  from  the  payments  due  on  each  of  the  last  four  articles 
deliverable  thereunder  $2,500. 

21.  On  March  26,  1918,  letter  was  written  in  regard  to  purchase 
of  materials  from  Kessler  Motor  Co.  to  Second  Lieut.  David  G. 
Page,  as  follows : 

"  Unclosed  find  contract  No.  3505  for  the  purchase  of  materials 
listed  on  inclosed  list  made  out  by  you.  Please  note  that  I  have 
added  to  it  all  materials  and  parts  the  company  has  on  hand  for  use 
in  connection  with  contracts  Nos.  1417,  1485,  and  1589.  Please  cause 
all  property  hereby  purchased  to  be  taken  up  on  the  accounts  of  a 
(xovernment  property  officer. 

******* 

*'  4.  Inclosed  find  check  for  $25,000  which  is  to  be  paid  the  Kessler 
Motor  (^ompany  as  soon  as  the  above  requirements  have  been  com- 
plied with. 

"H.    ROTTSCHAEFER, 

"  Captain^  Signal   Corj)%P 

22.  On  .Vpril  1,  1918,  contract  No.  1485  was  supplemented  as  fol- 
lows : 

•'  1.  In  consideration  of  the  United  States  having  furnished  the 
Kessler  Motor  Company  with  materials  for  use  in  connection  with 
the  production  of  materials  contracted  for  in  said  contract  to  the 
amount  of  $17,500,  more  or  less,  the  amount  due  under  contract  1485 
as  previouslv  amended  is  further  reduced  by  this  additional  amount 
of  $17,500.'''^ 

23.  On  April  1,  1918,  contract  No.  1417  was  amended  as  follows: 

"1.  In  consideration  of  the  United  States  having  furnished  the 
Kessler  Motor  Company  with  materials  for  use  in  connection  with 
the  production  of  the  materials  contracted  for  in  said  contract  to 
the  amount  of  $7,500,  more  or  less,  the  amount  due  under  contract 
1417  as  previously  amended  is  further  reduced  by  this  additional 
amount  of  $7,500.'' 

24.  On  April  4, 1918,  the  following  agreement  was  entered  into,  as 
appears  by  the  order  of  that  date,  as  follows : 

Washington,  A'prii  4, 191S, 

From:  Office  Chief  Signal  Officer. 
To:  Kessler  Motor  Company. 
Subject :  Order  for  spares  for  engines. 

In  accordance  with  verbal  agreement  HSW,  I  am  directed  by  the 
Chief  Signal  Officer  to  place  order  with  you  for  the  articles  listed 
below  for  Kessler  double- volume  aviation  engine  400  H.  P. 

IteTTi  i. — Parts  required  in  connection  with  the  manufacture  of 
Kessler  double  volume  aviation  engine  400  H.  P.  under  order  No. 
8783,  contract  No.  1485.    [Then  follows  a  list  of  parts.] 

Item  Z. — For  Kessler  200  H.  P.  engines  and  parts  rec^uired  in  con- 
nection with  the  manufacture  of  Kessler  200  H.  P.  engine  under  or- 
der 8128,  contract  No.  1417.     [Then  follows  a  list  of  parts.] 
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Item  3. — For  Kessler  135  H.  P.  engines  and  parts  required  in  con- 
nection with  the  maniifacture  of  Kessler  135  H.  P.  engine  under 
order  No.  8128,  contract  No.  1417,  as  follows:  [Then  follows  list 
of  parts.] 

Item  i, — Such  other  materials,  parts,  etc.,  as  may  be  reouired  in 
connection  with  the  manufacture  of  engines  and  parts  under  order 
No.  8783,  contract  No.  1485,  order  No.  8128,  contract  No.  1417,  order 
No.  9661,  contract  No.  1589. 

For  the  lot  $25,000.00. 

F.  D.  SCHNACKE, 

First  Lieut.,  A.  S.  S,  R,  C. 

25.  A  contract  dated  April  1,  1918,  followed,  embodying  the  terms 
of  the  foregoing  order  No.  30657.    Article  I  of  this  contract  provided 
that  the  United  States  agreed  to  buy  from  the  Kessler  Co.  and  the 
said  company  agreed  to  sell  all  the  materials,  etc.,  for  the  production 
of  motors  and  parts  thereof  which  it  agreed  to  deliver  to  the  Govern- 
ment under  Signal  Corps  contracts  Nos.  1417,  1485,  and  1589  as  are 
named  in  order  No.  30657.    Article  III  of  the  contract  provided  that 
the  contractor  would  keep  all  such  property  separate  and  in  such 
a  manner  as  it  could  be  readily  identified  as  the  property  of  the 
Government.    Article  IV  provided  that  the  contractor  should  have 
the  right,  with  the  consent  of  the  Government,  to  use  the  material 
in  the  production  of  articles  under  contracts  Nos.  1417,  1485,  and 
1589.    By  Article  VI  the  contractor  agreed  to  deposit  the  amount  re- 
ceived by  it  as  the  purchase  price  under  this  contract  ($25,000)  in  a 
bank  in  an  account  which  was  to  be  kept  entirely  distinct  and  sepa- 
rated from  his  regular  account.    It  agreed  not  to  draw  checks  against 
such  account  except  with  the  approval  of  a  Signal  Corps  representa- 
tive.   The  fund  of  this  account  was  to  be  used  only  to  pay  expenses 
in  connection  with  contracts  Nos.  1417,  1485,  and  1589.    By  Article 
VII,  contracts  Nos.  1417  and  1485  were  to  be  modified  by  deducting 
the  amount  of  purchase  price  of  the  property  hereby  transferred 
from  the  prices  due  under  the  said  contracts. 

26.  The  claimant  then  proceeded  with  the  attempt  to  perform  the 
said  contract.  No  evidence  has  been  found  in  the  record  of  anv 
claim  on  its  part  that  the  said  written  agreements  did  not  constitute 
the  entire  agreement  between  the  parties  up  to  May  17,  1918.  On 
that  date  the  claimant  first  contended  in  a  letter  to  Lieut.  Col.  J.  (J. 
Vincent  that  the  five  400-horsepower  engines  were  to  be  accepted  and 
paid  for  "  even  if  they  never  turned  over."  Prior  to  this  time  all  the 
communications  of  the  claimant  tend  to  show  that  it  regarded  the 
written  agreements  as  constituting  the  entire  agreement.  No  evidence 
has  been  found  to  substantiate  the  claim  of  the  claimant  as  expressed 
in  this  letter  of  May  17,  1918,  that  the  400-horsepower  engines  were 
to  be  accepted  and  paid  for  even  though  they  never  turned  over. 
How  an  airplane  engine  could  be  an  engine  of  400  horsepower  if  it 
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never  turned  over  is  not  understood.  It  is  clear  that  an  engine  of 
400  horsepower  must  turn  and  in  such  a  manner  as  to  develop  400 
horsepower. 

27.  On  March  17, 1919,  the  claimant  requested  the  Bureau  of  Air- 
craft Production  to  issue  a  suspension  request.  No  suspension  re- 
quest has  been  issued,  but  on  April  3,  1919,  the  following  letter  was 
sent  to  the  claimant  : 

"  From :  Office  Director  of  Air  Service. 

"  To :  Kegsler  Motor  Co. 

"  Subject :  Cancellation  of  orders  8783,  9061,  30657,  30062,  and  8128. 

"  1.  This  letter  confirms  telegram  sent  you  this  date  as  follows : 

'Reply  Air  Service,  Miller,  S.  F.  On  account  of  default  in  de- 
liveries orders  8783,  9661,  30657,  30062,  and  8128  for  engines  and 
spares  are  hereby  cancelled.' " 

28.  On  April  7,  1919,  the  claimant  answered  as  follows : 

Director  of  Aircraft  Production, 

Washinfftoii. 

Subject:  Orders  8783,  9661,  30657,  30062,  and  8128. 

This  will  acknowledge  receipt  of  your  instructions  by  wire,  also 
your  letter  of  April  3  confirming  same,  and  we  immediately  sus- 
pended all  work  on  above  contracts. 

Kessler  "Motor  Co. 

29.  On  April  10, 1919,  the  Director  of  Air  Service  sent  the  follow- 
ing telegram : 

"Reference  telegram  April  third  cancelling  orders  eight  seven 
eight  three,  nine  six  six  one,  thirty  six  five  seven,  thirty  naught  six 
two,  and  eight  one  two  eight.  The  Government  reserves  all  its 
rights  under  aforesaid  contracts  and  orders." 

30.  Thereafter  the  statement  of  claim  was  filed  by  the  claimant 
with  this  Board. 

31.  It  appears  that  none  of  the  engines  ordered  under  these  con- 
tracts have  been  delivered,  nor  have  engines  ordered  by  the  Navy 
Department  been  delivered. 

32.  In  order  that  it  may  be  determined  whether  the  cancellation 
of  the  contracts  with  the  claimant  named  in  the  letter  of  April  10, 
1919,  was  based  upon  adequate  cause  the  conduct  of  the  parties  be- 
tween April  1,  1918,  and  March  17,  1919,  has  been  examined.  If 
there  has  been  a  substantial  breach  by  the  claimant  of  its  obligations 
acted  upon  as  such  by  the  United  States,  the  Secretary  of  War  has 
not  jurisdiction  to  agree  upon  a  basis  of  settlement.  Prior  to  April 
30,  1918,  tests  were  made  from  time  to  time  of  the  types  of  engines 
ordered,  but  none  of  these  were  satisfactory,  even  to  the  claimant. 
On  April  30, 1918,  the  claimant  addressed  a  letter  to  Lieut.  Col.  J.  G. 
Vincent,  replying  to  his  letter  of  April  24  inquiring  as  to  the  progress 
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made  with  the  claimant's  engines.    The  claimant's  letter  of  April 

^0  states : 

******* 

"  Development  work  on  our  supercharge  engines  has  been  pro- 
gressing slowly,  owing  to  lack  of  sufficient  funds  to  carry  it  on  rapidly. 
******* 

"  Concerning  the  engines,  we  have  foimd  numerous  changes  neces- 
sary, many  of  which  have  now  been  successfully  made.  Other 
changes  of  great  importance  may  be  desirable,  but  can  only  l>e 
secured  by  a  redesign  of  the  engines.  We  have  not  dared  to  sugg^est 
this  to  the  Signal  Corps  officers  because  we  thought  there  was  a  plan 
to  take  it  out  of  our  hands.  Owing  to  the  fact  that  C.  B.  King  is 
now  rushing  to  completion  with  all  possible  speed  new  engine  de- 
signs, incorporating  his  own  ideas^  it  could  readily  be  understood 
that  he  might  be  desirous  of  holding  back  and  throttling  our  de- 
veloping work  until  his  own  models  were  completed  and  on  the 
market.  We  therefore  protest  against  C.  B.  King  having  anything 
whatever  to  do  with  our  developing  or  manufacturing  work  and  ask 
to  be  made  absolutelv  free  from  his  direction  or  influence  at  once.'' 

33.  Supplemental  agreement  supplementing  contract  No.  1417  was 
dated  April  1,  1918.    Paragraph  II  thereof  follows: 

"No  further  changes  in  the  design  of  the  materials  in  said  con- 
tract provided  for  shall  be  made  without  the  consent  of  Mr.  Chas.  B. 
King,  Signal  Corps  representative  in  charge  of  the  Engineering 
Department  of  the  New  York  Branch  of  the  Equipment  Division. 
All  drawings  are  to  be  immediately  corrected  ana  blue  prints  of  all 
assemblies  and  parts  are  to  be  sent  at  once  to  the  said  Mr.  King.'^ 

34.  On  April  1,  1918,  contract  No.  1485  was  amended  in  the  same 
manner  and  to  the  same  effect.  Both  these  amendments  were  made 
in  view  of  the  fact  that  the  United  States  had  furnished  the  claimant 
with  materials  for  use  in  connection  with  the  production  of  the  ma- 
terials contracted  for  in  the  amount  of  $7,500  on  contract  No.  1417 
and  $17,500  with  reference  to  contract  No.  1485. 

35.  Col.  Vincent  in  reply  to  this  letter  agreed  to  take  up  the  mat- 
ter of  relieving  the  claimant  of  Mr.  King's  supervision  and  the  mat- 
ter of  further  funds  with  the  Washington  authorities,  as  appears 
from  his  letter  of  May  4,  1918.  On  May  7,  1918,  the  claimant  pro- 
posed to  Col.  Vincent  to  enter  into  new  contracts  for  three  400- 
horsepower  6-cylinder  engines  at  $60,000  each,  75  per  cent  of  the 
price  to  be  paid  prior  to  test,  the  test  requiring  an  endurance  run  of 
50  hours  developing  8/10  of  the  rated  power,  except  the  last  10  hours, 
in  which  period  the  engine  should  develop  the  rated  power. 

36.  On  July  5, 1919,  at  the  suggestion  of  Col.  Vincent,  a  committee 
was  appointed  "  to  investigate  and  render  a  complete  report  cover- 
ing the  engineering  and  cantract  features  of  the  Kessler  supercom- 
pression  engine  with  recommendations  covering  the  salient  features." 
The  claimant  company  was  notified  to  that  effect  on  July  5,  1918. 
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37.  On  October  3,  1918,  the  claimant  in  response  to  a  letter  from 
the  Director  of  Aircraft  Production  inquiring  as  to  the  status  of  its 
Tarious  contracts  stated: 

"  Subject:  Orders  Nos.  8128,  8763,  9661,  30062,  30657. 

''  The  en<rines  applying  to  the  above  orders  were  practically  com- 
pleted within  the  time  hmit  specified  in  the  contracts,  but  we  were 
unable  to  make  them  stand  up  throu«:h  the  severe  endurance  runs 
and  acceptance  test.  After  a  tliorough  try  out  we  decided  a  com- 
plete redesign  of  the  engine  was  necessary  and  acted  accordingly. 
At  the  present  time  w^e  are  devoting  our  entire  time  and  attention  to 
the  new  model  redesigned  supercharge  engine  and  bending  every 
effort  toward  proving  the  type.  Just  how  soon  this  development 
work  will  be  completed  we  are  unable  to  say,  but  the  question  of 
merging  the  old  orders  into  new  ones  for  the  redesigned  engines 
will  be  taken  up  with  the  proper  authority  at  the  eaniest  possible 
moment." 

38.  On  November  20,  1918,  the  claimant  offered  in  a  letter  to  the 
Bureau  of  Aircraft  Production  to  settle  its  contracts  on  the  basis  of 
reimbursement  for  its  costs.  This  letter  was  an  amendment  of  its 
letter  of  November  18,  1918,  in  which  it  recited  the  history  of  its 
•contracts,  and  proceeded  as  follows : 

"  7.  Our  means  have  been  limited,  which  called  for  the  utmost 
economy,  and  prevented  our  carrying  on  the  work  as  rapidly  as  it 
might  have  been  and  caused  us  to  defer  making  expensive  changes 
in  design  or  construction  until  proven  unavoidable.  The  engines 
have  developed  high  power  with  low  fuel  consumption,  but  have 
«hown  weakness  in  various  parts  which  in  no  way  aflected  the  practi- 
cal working  of  the  supercharging  principle,  but  preventing  their 
making  long  endurance  tests.  These  weaknesses  are  now  being  cor- 
rected m  a  redesign  of  the  engines. 

"8.  We  ask  that  these  contracts  be  changed  to  a  cost-plus  basis, 
in  order  that  we  may  be  reimbursed  for  the  expense  of  this  neces- 
sary experimental  work,  much  of  which  was  incurred  at  the  earnest 
request  of  Signal  Corps  representatives,  and  that  the  time  of  delivery 
be  extended  six  months  from  date  hereof." 

39.  Nothing  appears  to  have  been  done  by  the  special  committee 
appointed  at'  the  suggestion  of  Lieut.  Col.  Vincent  prior  to  January 
24,  1919.  On  that  date  the  claimant  addressed  Mr.  Lee  M.  Griffith, 
its  chairman,  calling  his  attention  to  the  fact  that  it  had  been  notified 
of  the  appointment  of  his  committee  and  requesting  a  prompt  in- 
vestigation of  the  claimant's  engines  and  contracts.  Paragraph  5 
of  this  letter  follows : 

"  It  has  now  become  vitally  necessary  to  us  that  authority  be  issued 
for  the  payment  of  a  sufficient  amount  to  complete  the  work  on  a 
cost  basis  or  that  a  suspension  of  work  order  be  issued  or  authority 
be  granted  for  the  settlement  of  contracts  on  the  basis  of  actual 
costs  incurred  to  date  and  we  have  requested  the  latter  action." 
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Paragraph  8  : 

"  We  have  an  engine  assembled  for  the  Navy  ready  for  running  on 
Monday  and  request  that  your  committee  or  yourself  representing 
same  be  present  January  28  or  29  to  observe  the  operation  of  the 
engine." 

Mr.  Griffith  replied  on  January  28  by  wire  that  it  was  impossible 
to  witness  the  Detroit  test  and  directed  that  the  engine  should  be 
shipped  to  Washington  Navy  Yard  for  test.  The  claimant  replied 
on  January  .31  by  wire  that  the  engine  woiUd  he  ready  for  shipment 
to  Washington  on  the  following  Thursday. 

40.  It  appears  from  the  letter  of  February  17,  1919,  to  Mr.  Griffitli 
that  the  engine  was  not  shipped  for  the  reason  that  a  breakage  oc- 
curred in  one  of  the  valves  on  test  and  stating  that  the  engine  would 
be  shipped  as  soon  as  it  was  ready. 

41.  On  February  12,  1919,  the  committee  wrote  the  claimant  as 
follows : 

"It  is  very  much  regretted  that  you  were  unable  to  ship  your 
sample  motor  on  the  date  originally  specified.  I  surely  hope  that 
your  troubles  have  been  overcome  by  this  time  and  that  the  engine 
will  be  received  in  this  city  during  the  present  week.  Continued 
delay  in  obtaining  test  results  from  your  engines  is  causing  delay  in 
securing  technical  opinions  regarding  the  value  of  the  several  fea- 
tures embodied  in  your  engines." 

42.  In  a  letter  dated  February  8,  1919,  signed  by  Mr.  Griffith,  the 
following  appears : 

"I  wish  to  advise  you  that  I  have  been  unable  to  discuss  your 
financial  problems  with  Lieut.  Col.  A.  C.  Downey,  who  represents  the 
Bureau  of  Aircraft  Production  on  this  special  committee,  owing  to 
the  fact  that  Col.  Downey  is  out  of  the  city  and  will  not  return  until 
the  early  part  of  the  coming  week.  As  I  expect  to  be  out  of  the  city 
myself  during  all  of  the  coming  week,  I  have  written  Col.  Downey 
urging  him  to  take  such  action  as  will  answer  your  immediate  re- 
quirements. This,  he  can  do  without  reference  to  final  action  by 
this  committee." 

43.  Nothing  appears  to  have  been  done  by  Col.  Downey,  and  on 
March  17  the  claimant  wired  the  Contract  Department  of  the  Bu- 
reau of  Aircraft  Production  requesting  a  suspension. 

44.  It  also  appears  that  on  January  21,  1919,  the  Bureau  of  Air- 
craft Production,  Contract  Division,  wrot«  the  claimant  as  follows : 

"Subject:  Contracts  Nos.  1417,  1485,  1417~1,  1589. 

"  2.  The  time  for  delivery  of  the  engines  and  spare  parts  covered 
by  these  contracts  has  long  since  past.  Is  there  any  reason  why 
these  contracts  should  not  be  canceled  without  (Jovernment  liability 
owing  to  your  failure  to  perform  the  stipulations  of  said  contracts 
within  the  time  and  manner  specified  therein? 

"  F.  D.  SCHNACKE, 

''Captain,  A,  5.,  A'.  /^." 
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45.  The  claimant  replied  oh  January  24,  1919,  reciting  the  reasons 
why,  in  its  opinion,  these  contracts  should  not  be  canceled.  The  let- 
ter concludes : 

"We  think  the  work  under  these  contracts  should  be  suspende<l 
and  a  settlement  made  and  we  ask  you  in  all  fairness  to  ^ant  our 
request." 

46.  On  February  5,  1919,  the  Contract  Department  of  the  Bureau 
of  Aircraft  Production,  by  Capt.  Schnacke,  wrote  the  claimant  as 
follows : 

"  2.  The  subject  matter  of  your  letter  of  January  24,  1919,  has  been 
given  careful  consideration  by  this  department,  and  you  are  hereby 
advised  that  nothing  can  be  done  to  make  further  payments  to  you 
until  you  complete  the  articles  called  for  in  the  above-mentioned  con- 
tracts (1417,  1485,  1589)  and  the  same  have  passed  inspection  by 
Government  inspectors." 

47.  In  a  letter  dated  February  17,  1919,  addressed  to  the  Bureau 
of  Aircraft  Production,  attention  Capt.  Schnacke,  the  claimant  asked 
that  the  bureau  reconsider  its  decision. 

48.  On  February  20,  1919,  Capt.  Schnacke  replied  that  the  condi- 
tions outlined  ip  his  previous  letters  must  be  complied  with  before 
any  further  financial  assistance  could  be  extended. 

49.  On  March  12,  1919,  the  claimant  addressed  a  letter  to  the 
Bureau  of  Aircraft  Production,  attention  of  Capt.  Schnacke,  of 
which  the  following  matter  is  pertinent : 

"  Subject :  Contracts  Nos.  1417, 1485, 1689. 

"  1.  This  will  acknowledge  your  letter  of  February  20  received  on 
March  4,  in  which  you  state  that  the  department  has  no  authority  to 
vary  the  terms  of  our  written  contracts  and  that  their  conditions 
must  be  complied  with  before  further  financial  assistance  can  be  ex- 
tended. 

"  2.  It  is  not  additional  financial  assistance  we  are  requesting  but 
payment  for  the  work  performed  on  the  basis  of  actual  cost  incurred 
and  without  profit ;  also  liquidation  and  final  settlement  of  the  con- 
tracts as  per  the  terms  of  the  verbal  agreement  and  disposition  of 
the  Signal  Corps  property  in  our  possession. 

"  3.  We  must  protect  our  rights  by  insisting  upon  the  terms  of  the 
oral  agreement  being  recognized  as  a  basis  for  the  liquidation  of 
these  contracts. 

"  4.  We  are  unable  to  comply  with  the  conditions  of  the  written 
contracts  and  they  were  entered  into  only  to  show  the  existence  of 
an  agreement. 

"  5.  We  therefore  repeat  our  request  for  a  suspension  of  work 
order  on  our  Signal  Corps  contracts    *     *     *." 

50.  Then  followed  the  letter  of  April  3  from  the  Bureau  of  Air- 
craft Production  stating  that  the  contracts  were  canceled  on  account 
of  default  in  delivery. 
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DECISION. 

1.  It  would  seem  to  be  necessary  to  determine,  first,  whether  an 
agreement  was  entered  into  on  behalf  of  the  United  States  with  the 
claimant  whereby  the  claimant  agreed  to  develop  its  supercharge 
automobile  engine  into  an  aeroplane  engine  of  400  horsepower  fit  for 
flight  and  the  I'f^nited  States  agreed  to  pay  all  expenses  incurred  in 
its  development.  The  record  does  not  contain  any  claim  on  the  part 
of  the  claimant,  nor  is  there  anv  evidence  whatever  that  the  United 
States  made  any  such  agreement  with  regard  to  any  other  of  the 
claimant's  engines  than  the  one  of  400  horsepower.  As  to  the  135 
and  200  horsepower  engines  ordered,  it  is  not  claimed  that  there  was 
any  agreement  except  that  embodied  in  the  written  orders  and  con- 
tracts. 

2.  It  appears  clearly  from  the  record  and  particularly  from  the 
letters  of  April  30, 1918,  to  Col.  Vincent  and  that  of  October  3,  1918, 
to  the  Director  of  Aircraft  Production  that  the  claimant  failed  to 
perform  and  confessed  inability  to  perform  its  contracts  for  the  pro- 
duction of  the  135  and  the  200  horsepower  engines.  With  regard 
to  these  contracts,  therefore,  it  would  seem  clear  th^t  there  w^as  on 
the  part  of  the  claimant  a  failure  to  perform  which  amounted  to  an 
absolute  breach,  which  breach  has  been  accepted  as  such  by  the 
Bureau  of  Aircraft  Production,  as  appears  by  its  letter  of  April  3, 
1919. 

3.  Tlie  testimony  of  the  officers  of  the  United  Sti^tes  who  con- 
ducted the  negotiations  on  its  behalf  and  who  were  familiar  with  the 
intention  of  the  parties  at  the  time  the  contraetsi  were  entered  into 
was  to  the  effect  that  the  written  instruments  purpoiiing  to  express 
the  intention  did  completely  express  it  and  that  there  was  no  oral 
agreemen  entered  into  by  them  beyond  the  agreements  embodied  in 
these  written  instruments. 

4.  The  claimant's  officers  testified  very  emphatically  that  there  was 
an  oral  agreement  with  regard  to  the  400-horsepower  engines  to  the 
effect  that  the  United  States  would  compensate  the  claimant  for 
work  done  in  developing  its  automobile  engine  into  a  400-horsepower 
aeroplane  engine  regardless  of  whether  or  not  an  engine  capable  of 
developing  400  horsepower  was  in  fact  developed  i^nd  satisfied  a 
power  test.  In  view  of  the  very  positive  testimony,  however,  of  the 
Government  officers  having  knowledge  of  the  facts  and  in  view  of 
the  definite  offers  of  the  claimant  in  writing  to  deliver  the  said  400- 
horsepower  engines  at  definite  times  and  their  repeated  promises  in 
writing  from  time  to  time  to  make  such  deliveries,  this  Board  is 
unable  to  find  that  the  agreement  was  to  reimburse  the  claimant  for 
experimentation  regardless  of  success  and  that  there  was  no  obliga- 
tion on  the  ])art  of  the  claimant  to  deliver  as  required  by  the  ynritten 
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instruments.  The  letters  of  April  30,  1918,  and  of  November  20, 
1918,  quoted  above,  admit  that  the  claimant  had  failed  to  perform 
its  oblicration  to  deliver  any  of  these  engines,  including  those  of 
400  horsepower,  as  it  agreed  to  by  contract  No.  1486.  This  breach 
of  contract  was  also  accepted  as  such  and  acted  upon  as  such  by  the 
Hureau  of  Aircraft  Production  in  its  letter  of  April  3,  1919. 

5.  It  follows  that  this  Board  has  no  jurisdiction  to  direct  settle- 
ment pursuant  to  Supply  Circular  No.  Ill  or  otherwise,  and  relief 
must  therefore  be  denied. 

6.  There  was  no  evidence  offered  by  the  claimant  to  justify  its 
apprehension  expressed  in  its  letter  of  April  30, 1918,  to  Col.  Vincent 
that  Mr.  C.  B.  King  would  not  have  approved  of  any  designs  offered 
by  the  claimant  which  he  should  have  approved. 

DISPOSITION. 

Final  order  will  issue  denying  the  claim  and  dismissing  the  state- 
ment of  claim.  The  papers  herein  will  be  transmitted  to  the  Claims 
Board,  Air  Service,  for  further  proceedings  looking  to  the  preserva- 
tion of  the  rights  of  the  United  States  in  the  premises. 

Col.  Delafiel^,  Mr.  Montgomery,  and  Mr.  Bryant  concurring. 


April  15,  192<). 
Case  No.  1866. 

In  re  CLAIK  OF  KTJNHABBT  db  CO.  (INC.). 

1.  HOLBinO  SHIP  TO  PEBFOBX  CONTBACT— CONSTBVCTION  OF  TEBXINA- 
TIOK  CLAUSE. — Where  claimant  had  a  formal  contract  for  castor  beans 
to  be  grown  in  Central  America  and  delivered  f.  o.  b.  Hew  Orleans,  La., 
and  held  its  own  ship  and  repaired  it  for  nse  in  transporting  the  beans, 
claimant  is  not  entitled  to  remnneration  for  loss  of  earnings  during  said 
detention  nnder  the  terms  of  the  termination  olanse  in  the  contract. 
It  also  appeared  that  the  holding  of  the  ship  was  not  entirely  because 
of  the  contract,  but  also  for  other  purposes  of  claimant. 

t.  CLAIX  AKB  DECISIOK.— Claim  under  Oeneral  Order  103  for  $14,961.14  loss 
on  holding  ship.    Held,  claimant  not  entitled  to  recover. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

0 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air  Service, 
on  a  claim  for  $14,961.14  under  the  following  circumstances: 

1.  Under  date  of  September  10^  1918,  the  petitioner,  who  was  an 
importer  with  offices  in  New  York,  had  entered  into  a  contract  with 
the  Bureau  of  Aircraft  Production  which  (as  modified  on  September 
20,  1918)  called  for  delivery  by  the  petitioner  at  Puerto  Cortez  by 
August  31, 1919,  of  50,000  minimum  to  75,000  maximum  bushels  first 
quality  mature  castor  beans  at  $3  per  bushel  f .  o.  b.  vessels  at  Puerto 
Cortez,  Honduras.  It  was  contemplated  that  these  castor  beans 
would  be  raised  by  the  petitioner  upon  its  plantations  in  Central 
America,  and  at  or  about  the  time  the  contract  was  entered  into 
preparations  were  started  forward  for  the  production  of  the  crop. 
•  In  the  latter  part  of  October,  1918,  however,  the  Bureau  of  Aircraft 
Production,  in  order  to  further  stimulate  the  production  of  castor 
beans,  which  were  much  needed  then  in  the  Air  Service  program^ 
increased  the  price  to  be  paid  by  the  Government  for  castor  beans. 
In  order  that  petitioner  might  secure  the  advantage  of  this  increase 
in  price,  and  with  a  view  of  securing  a  larger  production  of  beans. 
Maj.  Mayer  wrote  the  petitioner,  under  date  of  October  28,  to  come 
to  Washington  and  have  a  conference  with  a  view  to  canceling  the 
old  contract  and  making  a  new  contract.  The  old  agreement  was 
thereupon  canceled  and  a  new  agreement  made,  which  was  first  of  all 
embraced  in  the  purchase  order  dated  November  (>,  1918,  which  called 
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for  the  production  by  the  petitioner  and  delivery  by  August  31,  1919, 
at  New  Orleans,  La.,  of  75,000  bushels  minimum  to  100,000  bushels 
maximum  good  quality  whole,  sound,  mature  castor  beans  at  $0,098 
per  pound  net  landed  weight  ex  dock  New  Orleans,  La.  This  order 
also  provided  that  the  beans  were  to  be  grown  or  purchased  in  Guate- 
mala or  Honduras,  Central  America,  with  the  privilege  upon  the 
part  of  the  Government  at  any  time  to  cancel  the  purchase  privilege 
of  the  contract,  except  the  amounts  for  which  the  contractor  might 
have  become  definitely  obligated.  This  purchase  order  also  provided 
that  contract  No.  5346  would  follow.  Contract  No.  5346,  under  date 
of  November  12,  1918,  followed.  This  contract  of  November  12  was 
the  usual  form  of  manufacturiilg  contract  and  contained  the  fol- 
lowing clause  with  respect  to  cancellation  by  the  Government : 

"  Section  2.  If,  in  the  opinion  of  the  Director  of  Aircraft  Pro- 
duction, the  public  interest  shall  so  require,  this  contract  may  be 
terminated  by  the  United  States  by  ten  (10)  days'  notice  in  writing 
from  the  contracting  officer  to  the  contractor  and  such  termination 
shall  be  deemed  to  be  effective  upon  the  expiration  of  ten  (10)  days 
after  the  giving  of  such  notice,  and  shall  be  without  prejudice  to 
any  claims  which  the  United  States  may  have  against  the  contractor 
under  this  contract.  After  the  receipt  of  such  notice  the  contractor 
shall  not  order  any  further  materials  or  facilities,  or  enter  into  any 
further  subcontracts,  or  make  any  further  purchases  in  connection 
with  the  performance  of  this  contract,  without  written  consent  pre- 
viously obtained  from  the  contracting  officer,  but  inspection  of  the 
completed  articles  or  work  and  acceptance  thereof  by  the  United 
States  in  accordance  with  the  terms  of  this  contract  shall  continue 
during  such  period  of  ten  (10)  days  as  though  such  notice  had  not 
been  given.  In  the  event  of  and  upon  such  termination  of  this  con- 
tract prior  to  completion,  as  provided  in  this  section  (2),  for  any 
reason  other  than  the  default  of  the  contractor,  the  United  States 
shall  make  payments  to  and  protect  the  contractor  as  follows :  (a) 
The  United  States  shall  pay  to  the  contractor  the  contract  price  or 
compensation,  not  previously  paid,  for  all  articles  or  work  com- 
pletely manufactured  or  completely  performed  in  accordance  with 
the  requirements  of  this  contract  at  the  date  such  termination  be- 
comes effective.  (6)  The  United  States  shall  reimburse  the  Con- 
tractor for  such  proportion  of  the  Contractor's  expenditures  (other 
than  expenditures  for  plant,  facilities,  and  equipment  solely  pro- 
vided for  the  performance  of  this  contract)  made  by  the  contractor 
in  good  faith  in  connection  with  the  performance  of  this  contract, 
as  IS  fairly  and  properly  apportionable  to  the  articles  or  work  the 
delivery  or  performance  of  which  is  so  terminated,  plus  ten  (10%) 
})er  cent  of  the  amount  so  ascertained.  Any  raw  materials,  articles 
in  process  of  manufacture,  and  other  property  so  paid  for  shall  be- 
come the  property  of  the  United  States.  (<?)  The  United  States 
shall  protect  the  contractor  against  such  proportion  of  the  con- 
tractor's outstanding  obligations,  incurred  by  the  contractor  in 
^ood  faith  in  connection  with  the  performance  of  this  contract,  as 
IS  properly  and  fairly  apportionable  to  the  articles  or  work  the  de- 
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livery' or  performance  of  which  is  so  terminated.  The  facts  to  be 
determined  under  the  above  subdivisions  (6)  and  (c)  shall  be  de- 
termined by  agreement  between  the  contractor  and  the  contracting: 
officer,  and  in  the  event  of  their  failure  to  agree  shall  be  determined 
by  three  persons,  one  to  be  appointed  by  the  contractor,  one  by  the 
contracting  officer,  and  the  third  by  these  two.  (d)  The  United 
States  shall  also  pay  to  the  contractor  on  account  of  depreciation 
or  amortization  oi  plant,  iacilities,  and  equipment,  solely  provided 
by  the  contractor  at  its  expense  for  the  performance  of  this  contract, 
an  amount  to  be  determined  as  follows :  As  soon  as  conveniently  may 
be  done  after  such  termination  of  this  contract,  the  fair  market  value 
of  such  plant,  facilitios,  and  equipment  at  the  time  of  such  termina- 
tion shall  be  determined  by  an  appraisement  to  be  made  by  three  ap- 
praisers, one  to  be  appointed  by 'the  contractor,  one  by  the  con- 
tracting officer,  and  the  tliird  by  these  two.  The  United  States 
shall  then  pay  to  the  contractor  such  part  of  the  amount  by  which 
the  cost  to  the  contractor  of  such  plant,  facilities,  and  equipment 
shall  exceed  such  appraised  fair  market  value  thereof  as  shall  be 
fairly  and  properly  apportionable  to  the  articles  or  work  the  de- 
livery or  performance  of  which  is  so  terminated ;  and  in  determining 
what  amount  is  so  fairly  and  properly  apportionable  to  the  articles 
or  w^ork  the  delivery  or  performance  of  which  is  so  terminated ;  and 
in  determining  what  amount  is  so  fairly  and  properly  apportionable 
due  regard  shall  be  had  to  the  extent  to  which  this  contract  shall 
have  been  performed  and  the  extent  to  which  the  cost  of  said  plant, 
facilities,  and  equipment  should  be  regarded  as  having  been  absorbed 
by  such  performance.  The  amount  so  fairly  and  properly  appor- 
tionable shall  be  determined  by  agreement  between  the  contractor 
and  the  contracting  officer,  if  possible,  and  in  the  event  of  their 
failure  to  agree  shall  be  determined  by  three  persons,  one  to  be  ap- 
pointed bv  the  contractor,  one  by  the  contracting  officer,  and  tne 
third  by  these  two.  In  the  event  of  the  termihation  of  this  contract 
under  this  section  (2),  any  and  all  obligations  of  the  United  States 
to  make  any  payments  to  the  contractor  imder  this  contract,  other 
than  those  specified  or  provided  for  in  this  section  (2),  and  in  the 
Article  VI  hereof,  shall  at  once  cease  and  determine. 

2.  The  contract  of  November  12,  1918,  was  suspended  upon  a  no- 
tice from  the  Director  of  Aircraft  Production  dated  November  14. 
1918,  and  telegraphic  notice  thereof  was  received  by  petitioner  on 
the  14th  of  November,  and  the  cancellation  notice  itself  received  on 
the  15th  of  November.    This  notice  is  as  follows: 

"  1.  Owing  to  recent  developments,  it  is  requested  that  you  do  not 
make  any  additional  purchases,  or  any  additional  plantings  or  sub- 
contracts for  the  planting  of  castor  beans  for  the  (lovenment  account. 

"  2.  It  is  further  requested  that  you  furnish  this  bureau  at  your 
earliest  convenience  a  statement  showing  the  acreage  of  castor  beans 
that  you  now  have  under  cultivation.  Also  a  statement  showing  the 
quantity  of  beans  which  you  have  purchased  to  apply  on  this  Gov- 
ernment contract  and  are  obligated  to  take. 

"  By  direction  of  the  Acting  Director  of  Aircraft  Production : 

"(Sgd.)  Charles  Mayer,  Jr., 

"  Major,  A.  S,,  A.  P.,  Chief,  Castor  Bean  and  OU  Sve^ 
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3.  Immediately  upon  receipt  of  the  notice  of  cancellation  peti- 
tioner cabled  to  the  site  of  its  operations  in  Central  America  sus- 
pending all  further  operations.  All  matters  for  which  this  petitioner 
has  made  claim  as  a  result  of  the  cancellation  of  this  contract  have 
been  settled  by  the  Air  Service  Claims  Board,  except  any  mattere 
touching  the  alleged  holding  by  the  petitioner  of  a  certain  schooner 
called  Herbert  May^  for  the  purpose  of  transporting  the  beans  from 
Gautemala  and  Honduras  to  New  Orleans.  The  alleged  holding  of 
the  Herbert  May  for  this  service  forms  the  basis  for  the  entire  claim 
here  presented,  and  it  is  deemed  essential  that  the  part  played  by  that 
schooner  in  these  operations  should  be  set  out  in  some  particularity. 

4.  The  testimony  submitted  by  petitioner's  witnesses  was  uncer- 
tain an<]  fragmentary  with  respect  to  a  great  many  matters,  but  from 
this  testimony  and  from  correspondence  which  was  made  a  part  of 
the  record  we  are  able  to  set  out  the  following  facts : 

5.  The  petitioner  purchased  the  schooner  Herbert  May  about 
August,  1917,  for  about  $51,000.  She  was  sent  on  various  missions 
and  finally,  just  before  this  castor  bean  matter  came  up,  she  reached 
the  port  of  New  York  in  the  early  part  of  September,  1918,  with  a 
load  of  lumber.  At  that  time  there  was  an  acute  shortage  in  bot- 
toms, and  it  is  alleged  that  there  were  many  offers  to  charter  the 
boat  at  very  large  profit,  and  at  least  one  offer  to  purchase  her  at 
$76,000.  Petitioner,  however,  was  undecided  as  to  what  to  do  with 
her.  Her  cargo  of  lumber  was  unloaded,  howevel*,  and  after  a  little 
while,  probably  the  latter  part,  of  October  or  the  first  of  November, 
she  was  put  up  for  repairs.  At  the  time  she  was  put  up  for  repairs, 
which  we  fix  at  on  or  about  the  1st  of  November,  1918,  petitioner  did 
not  know  what  was  going  to  be  done  with  the  ship  as  Mr.  Kunhardt 
says  (Tr.  p.  27) :      * 

"We  did  not  know  we  were  going  to  use  it  fof  castor  beans  or 
anything  else." 

And  at  Transcript,  page  73 : 

"At  any  rate,  the  first  intention  was  not  to  send  her  down  [mean- 
ing to  the  Caribbean  Sea  in  the  castor  bean  project],  but  finally  she 
was  fitted  up  to  send  her  out." 

In  other  words,  on  or  about  the  1st  of  November,  1918,  the  peti- 
tioner had  not  decided  to  use  this  schooner  in  delivering  the  beans 
from  Central  America  to  New  Orleans,  and  the  repairs  that  were 
being  made  on  her  were  such  as  were  deemed  essential  under  any 
circumstances.  From  the  best  evidence  at  hand,  petitioner  decided 
somewhere  between  the  1st  and  the  6th  of  November  to  use  this 
schooner  in  delivering  the  beans  from  Central  America  to  New 
Orleans  and,  as  a  result  of  this  determination,  closed  the  contract 
with  the  Government  for  the  delivery  of  the  beans  at  New  Orleans, 
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and  carried  on  certain  additional  repairs  and  improvements  upon 
the  schooner  which  would  not  have  been  occasioned  if  petitioner  had 
not  intended  to  use  her  in  the  Caribbean  service. 

6.  The  evidence  discloses  that  when  she  was  put  up  for  repairs, 
it  was  intended  that,  no  matter  what  was  to  be  done  with  her,  she 
was  to  receive  the  following  repairs : 

"A  new  g[aff,  caulking  around  the  hatches,  overhauling  of  the 
gasoline  engine,  repairing  of  sails,  ropes,  and  chains,  rigging,  a 
'regular  outfit,'" 

as  Mr.  de  Brigard,  i>etitioner's  manager,  said  (Tr.  p.  78) ;  or.  as  Mr. 
Kunhardt  said  (Tr.  p.  75), 

"  sufficient  repairs  to  continue  her  classification." 

7.  After  it  was  decided  that  she  would  be  used  in  the  Caribbean 
service  in  the  transportation  of  the  beans,  which  decision  took  place 
between  the  1st  and  6th  of  November,  and  after  she  had  been  put 
up  for  repairs,  the  following  additional  repairs  were  made  on  her: 

"  Two  coats  of  copper  paint  on  the  hull,  certain  additional  rig- 
ging for  the  winds  iij  southern  waters,  and  a  recorking  portions  of 
her  above  the  water  line." 

It  is  impossible  from  the  evidence  to  state  with  any  exactness 
either  the  period  of  time  occasioned  in  the  repairs  as  contemplated, 
or  the  period  of  time  it  took  to  make  the  repairs  occasioned  by  the 
determination  to  send  her  into  southern  w^aters,  but  it  is  definitely 
established  that  it  took  only  24  hours  to  put  on  the  two  coats  of  cop- 
per paint  upon  the  luiU,  and  it  is  probable  that  it  took  no  more  than 
24  hours  to  recork  the  surface  of  the  schooner  above  the  water  line 
and  to  put  on  such  little  additional  rigging  as  was  occasioned  by 
the  contemplated  southern  service,  so  that  only  48  hours  of  repairs 
was  added  to  the  time  that  she  was  held  as  a  result  of  the  determina- 
tion to  send  her  upon  the  mission  of  transporting  the  beans  from 
Central  America  to  New  Orleans.  Mr.  de  Brigard  says  that  the 
schooner  was  ready  to  sail  on  or  about  the  18th  of  November,  1918, 
but  that  some  of  the  delay  was  occasioned  by  their  inability  to  se- 
cure a  crew;  so  that  from  the  facts  and  circumstances  of  this  case 
this  Board  is  able  to  conclude  and  announce  as  a  fact  that,  if  peti- 
tioner had  made  upon  this  schooner  only  such  repairs  as  were  con- 
templated at  the  time  that  she  was  put  up  for  repairs,  with  no  in- 
tention of  using  her  in  the  transportation  of  castor  beans,  and  if 
none  of  the  repairs  that  were  occasioned  by^  the  determination  to 
use  her  in  the  Caribbean  service  had  been  made,  she  would  have  been 
ready  to  sail  about  the  14th  of  November,  1918,  upon  which  date 
the  contract  that  existed  between  the  petitioner  and  the  United 
States  was  canceled  and  notice  of  that  cancellation  by  telegram  from 
the  Bureau  of  Aircraft  Production  was  received  by  the  petitioner. 
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8.  It  will  be  observed  that  the  i)urchase  order  of  November  6,  1918, 
^•ontemplated  that  petitioner  would  either  grow  the  beans  on  its 
plantations  in  South  America  or  purchase  them  in  Venezuela  or 
Honduras.  It  seems  that  at  the  time  that  the  contract  was  canceled 
I  November  14,  1918)  certain  stocks  of  beans  had  been  bought  by 
the  petitioner  in  Central  America,  and  the  petitioner,  as  early  as 
November  4,  1918,  had  determined  to  send  the  sjhooner  down  there 
to  transport  those  beans  to  New  Orleans,  and  for  this  purpose  as 
early  as  the  4th  of  November  had  secured  the  first  formal  booking 
of  freight  upon  the  scliooner  toward  the  South,  as  it  was  good  prac- 
tice to  carry  the  schooner  loaded  toward  the  South.  Subsequent  to 
November  4  other  bookings  of  freight  were  secured,  and  when  the 
contract  was  canceled  on  the  14th  of  Noveml)er,  it  is  alleged  by 
petitioner  that,  having  secured  bookings  of  freight  toward  the  South, 
sufficient  to  make  up  a  cargo  for  tlie  schooner,  it  was  impossible  to 
get  such  bookings  released  so  as  to  prevent  the  schooner  from  mak- 
ing the  trip,  and  partly  for  this  reason  and  partly  for  the  reason 
that  it  had  not  yet  been  determined  wliat  disposition  the  Govern- 
ment desired  made  of  a  certain  stock  of  500  bushels  of  beans  which 
had  been  bought  by  petitioner  in  Central  America  prior  to  cancel- 
lation, the  schooner  was  held  in  New  York  and  did  not  sail  upon  the 
southern  trip  until  sometime  in  December. 

9.  The  basis  of  relief  asked  for  is  set  out  by  petitioner  as  f ollow^s : 

"  (4)  The  following  accounts  set  out  distinctly  the  several  items 
of  petitioner's  claim  for  compensation  for  the  use  of  the  schooner 
Ilerhert  May,  during  the  life  of  said  contracts,  as  follows : 

Charter  value  of  sohooner__* $18,000.00 

Operatinjf   cost 2,240.00 

15,  760.  00 
Earned  in  said  period 759.49 

Profit  loss  by  detention  of  scliooner 14,964.51 

*'The  above  figures  are  based  on  one  charter  contract  only,  and  if 
same  basis  were  used  to  cover  the  full  period  the  schooner  was  tied 
up  for  Government  work  the  claim  would  be  correspondingly  larger. 

"During  the  life  of  the  contract,  petitioner  received  a  bona  fide 
offer  of  $^7f)/)00,00  for  said  schooner,  which  it  rejected  because  the 
schooner  Ilerhert  May  was  engaged  in  the  prosecution  of  said  con- 
tracts. It  has  since  sold  the  said  schooner  Herbert  May  for  $40,000.00, 
which  was  the  best  price  obtainable,  making  a  loss  of  $11,689.31. 

"The  schooner  originally  cost  $51,689.31,  making,  with  this 
measure,  a  loss  of  $11,689.31. 

******* 

"  (6)  Wherefore,  petitioner  asks  that  it  be  allowed  the  sum  of 
$14,961.14  on  account  of  the  depreciation  or  use  of  the  schooner 
Herbert  May  in  the  prosecution  oi  said  contracts." 


1218  DE(?ISIOXS   BOARD  OF   CONTRACT  ADJUSTMENT. 

DECISION. 

1.  Any  rights  that  the  petitioner  may  have  in  respect  to  the 
schooner  Herbert  May  must  be  determined  by  the  provisions  con- 
tained in  the  cancellation  clause  of  the  contract  dated  November  12. 
1918.  We  will,  however,  assume  for  the  purposes  of  this  decision, 
that  their  rights  under  the  cancellation  clause  arise  as  of  November 
6,  which  was  the  date  of  the  purchase  order.  We  will  assume,  also, 
for  the  purposes  of  this  decision,  that  at  the  time  the  contract  was 
canceled  (November  14,  1918)  the  petitioner  had  Iwught,  under  the 
privilege  contained  in  the  purchase  order,  5(K)  bushels  of  castor 
beans  in  Honduras  and  \'enezuela.  It  is  in  respect  only  to  these 
l)eans  which  had  been  purchased,  and  others  which  might  have  been 
purchased  under  the  privilege  contained  in  the  purchase  order  of 
November  6,  that  we  can  in  any  sense  consider  any  claim  growing 
out  of  the  holding  of  the  schooner  in  question,  because  it  is  incon- 
ceivable that  the  petitioner  should  have  held  this  schooner  in  No- 
vember, 1918,  for  the  delivery  of  Mstor  beans  which  were  planted  in 
September,  1918,  and  which  were  not  required  to  be  delivered  until 
August  31,  1919.  Since  this  claim  grows  only  out  of  such  rights  as 
petitioner  had  under  the  cancellation  clause  of  the  contract  of  No- 
vember 12,  1918,  it  is  deemed  essential  that  they  be  set  out  as  fol- 
lows, showing  what  payment  was  to  be  made  by  the  Ignited  States 
upon  cancellation : 

"(rt)  The  United  States  shall  pay  to  the  contractor  the  contract 
price  for  all  finished  articles  or  work, 

"(6)  The  United  States  shall  reimburse  the  contractor  for  such 
proportion  of  the  contractor's  expenditures  (other  than  expendi- 
tures for  plant,  facilities,  and  eauipment  solely  provided  for  the 
performance  of  this  contract)  made  by  the  contractor  in  good  faith 
in  connection  with  the  performance  of  this  contract,  as  is  fairly  and 
properly  apportionable  to  the  articles  or  work  the  delivery  or  per- 
formance of  which  is  so  terminated,  plus  lO^i  of  the  amount 
so  ascertained.  Any  raw  materials,  articles  in  process  of  manufac- 
ture, and  other  property  so  paid  for  shall  become  the  property  of  the 
United  States, 

"((?)  The  United  States  shall  protect  the  contract  or  against  such 
proportion  of  the  contractors  outstanding  obligations,  incurred  by 
the  contractor  in  good  faith  in  connection  with  the  performance  of 
this  contract,  as  is  properly  and  fairly  apportionable  to  the  articles 
or  work,  the  deliverv  or  performance  of  which  is  so  terminated,  and 

"(r/)  The  United  States  shall  also  pay  to  the  contractor  on  account 
of  depreciation  or  amortization  of  plant,  facilities,  and  equipment, 
solely  provided  by  the  contractor  at  its  expense  for  the  performance 
of  this  contract,  an  amount  to  be  determined  as  follows :  As  soon  a*< 
conveniently  may  be  done  after  such  termination  of  this  contract. 
the  fair  market  value  of  such  plant,  facilities  and  equipment  at  the 
time  of  such  termination  shall  be  determined  by  an  appraisement 
to  be  made  by  tliree  appraisers,  one  to  be  appointed  by  the  con- 
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tractor,  one  by  the  contracting  officer,  and  the  third  by  these  two. 
The  United  States  shall  then  pay  to  the  contractor  such  part  of  the 
amount  by  which  the  cost  to  the  contractor  of  such  plant,  facilities, 
and  equipment  shall  exceed  such  appraised  fair  market  value  thereof 
as  shall  be  fairly  and  properly  apportionable  to  the  articles  or  work, 
the  delivery  or  performance  of  which  is  so  terminated ;  and  in  deter- 
mining what  amount  is  so  fairly  and  properly  apportionable  due  re- 
gard shall  be  had  to  the  extent  to  which  this  contract  shall  have 
been  performed  and  the  extent  to  which  the  cost  of  such  plant,  facili- 
ties, and  equipment  should  be  regarded  as  having  l)een  absorbed  in 
the  process  of  performance." 

2.  Let  us  consider,  then,  whether  any  of  these  clauses  are  ap- 
plicable to  the  facts  of  this  case.  Clause  (a)  is  not  applicable  be- 
cause that  merely  obligates  the  Government  to  take  articles  or  work 
completely  manufactured  or  completely  performed.  Clause  (6)  like- 
wise is  not  applicable  because  the  schooner  Herbert  May^  if  entitled 
to  any  classification  embraced  in  that  clause,  would  come  under  the 
head  of  facilities,  and  as  to  facilities  it  is  expressly  provided  that  no 
reimbursement  is  to  be  made  under  that  clause  for  expenditures  for 
facilities  provided  for  the  performance  of  the  contract.  Clause  {d) 
is  especially  invoked  by  petitioner's  counsel  as  applicable  to  that 
aspect  of  the  case  in  which  it  is  claimed  that  the  Government  is  liable 
for  the  depreciation  in  the  value  of  the  ship  occasioned  by  the  hold- 
ing of  it  for  the  transportation  of  the  beans.  This  clause  has  no 
application  in  such  a  case.  Clause  {d)  expressly  provides  for  de- 
preciation or  amortization  of  plant,  facilities,  and  equipment  "  solely 
provided  by  the  contractor  at  its  expense  for  the  performance  of 
this  contract."  This  clause  involving  depreciation  in  the  value  of 
the  facility  itself,  contemplates  only  such  facilities  as  were  actually 
bought  and  paid  for  by  the  petitioner  in  contemplation  of  the  con- 
tract in  the  performance  of  which  it  is  so  used.  This  schooner  was 
bought  by  the  petitioner  in  August,  1917,  and  was,  of  course,  not  a 
facility  for  which  depreciation  could  be  paid  under  clause  (rf). 

3.  Finally,  in  order  to  entitle  petitioner  to  recover  under  clause  (c) 
any  sum  for  the  use  of  the  schooner,  it  must  be  shown  that  obliga- 
tions were  incurred  thereby  in  good  faith  in  connection  with  the 
performance  of  the  contract.  This  leads  to  the  inquiry  whether  the 
schooner  was,  as  a  matter  of  fact,  held  by  the  petitioner  from  the  6th 
day  of  November,  1918,  to  the  14th  day  of  November,  or  for  any 
further  time,  for  the  sole  purpose  of  the  delivery  of  the  beans  from 
Central  America  to  New  Orleans.  We  think  it  can  not  be  said  that 
she  was  so  held.  She  was  put  up  for  repairs  on  or  about  the  1st  of 
November,  at  which  time  petitioner  had  not  decided  whether  to  sell 
her  or  to  charter  her  or  to  engage  her  in  trips  upon  its  own  account. 
In  these  circumstances  considerable  repairs  were  ordered  to  be  made. 
After  these  repairs  were  begun,  and  in  order  to  use  her  for  the  de- 
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livery  of  beans  if  it  should  be  determined  to  do  so,  certain  other 
repairs  were  ordered  to  be  made.  Mr.  de  Brigard's  testimony  (Tr. 
p.  72)  is  very  enlightening  upon  this  point.  He  stated  that  at  about 
the  time  the  schooner  was  put  up  for  repairs  Mr.  Kunhardt  said  to 
him: 

"Have  her  repaired  so  that  we  can  go  ahead  and  arrange  to  use 
her  there  [meaning  Central  America]  if  we  do  not  sell  her." 

From  this  and  other  testimony  it  is  impossible  to  escape  the  con- 
clusion that  at  the  time  the  contract  was  entered  into  the  petitioner 
had  not  finally  determined  whether  this  schooner  would  be  used  in 
the  delivery  of  the  beans  or  whether  it  would  be  sold'  This  attitude 
was  not  inconsistent  with  the  obligation  to  deliver  at  New  Orleans, 
because  there  were  other  ways  of  delivering  the  beans  than  by  peti- 
tioner's own  schooner.  At  any'  rate,  the  extra  repairs  necessitated 
by  her  contemplated  use  in  the  delivery  of  beans  detained  her  no 
more  than  four  days  longer  than  she  would  have  been  detained  in  the 
absence  of  any  intention  to  use  her  for  the  delivery  of  beans,  so  that 
if  there  had  been  no  intention  at  all  to  use  this  ship  for  the  delivery 
of  beans  she  would  not  have  been  ready  to  sail  before  November  14, 
1918,  at  the  time  the  contract  was  canceled.  It  can  not,  therefore, 
be  said  that  this  ship  was  detained  any  time  before  November  14  for 
the  sole  purpose  of  using  her  in  the  delivery  of  beans  under  the  con- 
tract with  the  Government.  It  is  very  certain  that  her  retention 
beyond  the  14th  of  November  was  not  occasioned  by  the  necessity 
for  her  use  in  the  delivery  of  any  beans,  and  that  she  was  held,  if 
she  was  held  at  all,  for  the  purpose  of  getting  on  board  the  cargo 
to  be  taken  South,  for  which  cargo  commitments  were  made  as  early 
«s  the  4th  of  November,  before  any  contract  here  relied  on  was 
'entered  into  between  the  petitioner  and  the  Government. 

4.  For  these  reasons  all  relief  asked  for  in  this  case  must  be  denied. 

Col.  Delafield  and  Maj.  Farr  concurring. 


April  15,  1920. 
Case  No.  2113. 

In  re  CLAIX  07  SIDNEY  A.  ALOE. 

1.  XEBGSB  07  P&IOB  COHYSBSATIONS. — Where  relative  to  the  subject  mat. 

ter  of  a  preyious  conYersation  a  written  contract  is  entered  into,  inch 
contract  is  the  best  cTidence  of  the  intention  of  the  parties. 

2.  CLAIX  AND  DECISION.— Claim  for  $2,149.60  under  the  act  of  Xaroh  2, 

1919,  for  bonus  on  contract  for  the  manufacture  of  wool  service  coats. 
Held,  claimant  not  entitled  to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

This  is  a  statement  of  claim,  Form  B,  filed  originally  with  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  and  by  that  board 
transmitted  to  the  Board  of  Contract  Adjustment  for  advice.  It 
involves  the  determination  of  the  rights  and  obligations  of  the  claim- 
ant and  of  the  United  States  arising  by  reason  of  a  letter  of  the 
Quartermaster  General  dated  September  27,  1917,  which  letter  di- 
rected the  inclusion  of  the  bonus  clause,  the  subject  of  the  decision  of 
this  Bogrd  in  No.  J2133,  Wanamaker  &  Brown,  in  future  clothing 
contracts  and  also  directed  the  incorporation  of  the  said  clause  in 
existing  contracts  still  in  force. 

FINDINCJS  OF  FACT. 

1.  On  January  23,  1918,  the  claimant  herein  entered  into  an  agree- 
ment with  the  United  States,  evidenced  by  contract  No.  1801-Phila. 
between  Col.  M.  Gray  Zalinski,  Quartermaster  Corps,  and  the  claim- 
ant for  the  manufacture  and  delivery  of  wool  service  coats  to  the 
amount  of  20,000,  which  contract  was  signed  on  behalf  of  Col.  Za- 
linski by  "  V.  Stone,  captain,  Q.  M.  B.  C."  The  contract  did  not 
contain  the  bonus  clause. 

2.  It  appears  by  affidavit  of  Sidney  A.  Aloe,  the  claimant,  that 
on  or  about  October  1,  1917,  he  went  to  the  Philadelphia  depot  to 
obtain  information  with  regard  to  the  said  letter  of  September  27, 
1917,  requesting  the  incorporation  of  the  bonus  clause  in  contracts 
then  in  force,  a  copy  of  which  letter  follows : 
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^' 400.172  CE  (G.  M.). 

*'  Quartermaster  General. 

^'  Depot  Quartermaster,  Philadelphia,  Pa. 

*'  Clippings  from  manufacture  of  coats,  breeches,  etc. 

"  1.  The  following  recommendations  approved  by  the  Quarter- 
master General  of  the  Army  are  forwarded  for  your  information  and 
government. 

"'It  is  believed  that  a  considerable  yardage  in  cloths,  etc.,  fur- 
nished contractors  for  the  manufacture  of  coats,  breeches,  and  other 
articles  cut  from  patterns  has  been  lost  to  the  Government  in  care- 
less and  inefficient  cutting.  If  the  patterns  are  laid  up  wastefuUy, 
the  saving  in  uncut  cloth  returned  to  the  Government  is  materially 
reduced  and  the  quantity  of  rags  or  cuttings  correspondingly  in- 
creased. If  we  encourage  skillful  and  painstaking  cutting  from 
various  patterns  without  skimping  by  providing  a  premium  for  uncut 
yardage  returned,  it  is  believed  that  the  Government  will  be  bene- 
ficiary. With  this  in  view,  your  attention  is  invited  to  the  attached 
proviso,  which  it  is  desired  be  incorporated  in  all  future  contracts 
for  the  manufacture  dt  coats  -and  bpe^hiBs,  and  if  practicable  be 
added  to  existing  contracts  by  supplemental  agreements. 

" '  In  this  connection  it  is  believed  that  a  considerable  quantity  of 
cuttings  made  up  of  pieces  of  cloth  large  enough  to  be  used  for 
pockets  or  other  purposes  can  be  salvaged  and  used  for  these  pur- 
poses.' 

"2.  A  copy  of  proviso  referred  to  is  inclosed  herewith.  You  are 
directed  to  insert  this  proviso  in  all  future  contracts  for  the  manu- 
facture of  garments,  etc.  It  is  also  requested  that  you  h^^ve  supple- 
mentary agreements  made  embo,dying  this  proviso  for  ail  coi^tracts 
still  in  force. 

''  By  authority  of  the  Quartermaster  General : 

"Geo.  H.  Penrose, 
''Lieut.  Col.,  Q.  M.  Corps.'' 

3.  It  appears  from  the  affidavit  of  Col.  H.  J.  Hirsch,  Quarter- 
master Corps,  that  on  or  about  the  said  date  he  stated  to  Sidney  A. 
Aloe  that  a  bonus  of  20  per  cent  would  be  paid  to  contractors  for 
saving  textile  materials  pursuant  to  the  directions  of  the  Quarter- 
master General  as  embodied  in  the  letter  of  September  27. 

4.  It  further  appears  from  an  examination  of  the  supporting 
papers  that  contract  No.  1801  was  performed  in  whole  or  part  prior 
to  its  date,  January  23, 1918. 

5.  It  also  appears  that  the  said  contract  has  been  fully  performed 
and  that  the  United  States  has  paid  the  claimant  compensation  due 
thereunder.  The  affidavit  of  Col.  Hirsch  states  that  he  is  unable  to 
explain  why  the  bonus  clause  was  not  inserted  in  the  said  contract. 

DECISION. 

1.  "Contract  No.  1801— Phila.,"  dated  January  23,  1918,  which 
covers  the  subject  matter  of  the  manufacture  and  delivery  of  20,000 
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wool  service  coats,  is  the  best  evidence  of  the  intention  of  the  pailies. 
This  writing  did  not  provide  for  any.  additional  compensation  for 
saving  cloth  supplied. 

2.  For  the  reason  stated,  this  claim  must  be  denied. 


DISPOSITION. 


A  final  order  will  be  entered  denying  and  dismissing  the  claim. 
The  Claims  Board,  Office  of  the  Director  of  Purchase,  will  be  ad* 
vised  of  this  disposition. 

Col.  Delafield  and  Mr.  Baggariy  concurring. 


April  15,  1920. 
Case  No.  2189  (on  reconsideration). 

In  re  CLAIM  OF  THE  WESTEBK  ELECTBIC  CO. 

1.  CLAIXS  BOABD. — The  War  Department  Claims  Board  is  empowered  and 
charged  with  the  duty  of  svjierYlsing  the  various  War  Department  agen- 
cies engaged  in  the  settlement  of  war  contracts,  determining  a  fair 
and  equitable  basis  of  settlement,  and  the  making  of  rules  and  regu- 
lations for  arriving  at  a  proposed  adjustment,  which  may  be  changed 
from  time  to  time  as  it  deems  proper. 

9,  BTTBEAir  BOABD. — A  Bureau  Claims  Board  has  power  to  settle  with  a 
claimant  at  a  smaller  sum  than  that  authorized  by  the  War  Claims 
Board,  if  the  claimant  will  accept  the  smaller  sum. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

A  decision  was  entered  herein  on  the  24th  day  of  January,  1920. 
The  disposition  clause  directed  the  reference  of  this  claim  to  the 
Award  Section  of  this  Board  for  computation  and  payment  of  the 
amount  due  under  the  decision. 

Later  this  Board  determined  that  the  matter  should  be  transmitted 
to  the  Claims  Board,  Signal  Corps,  for  further  proceedings.  The 
disposition  clause  and  the  final  sentence  of  the  decision  were  not 
altered  to  conform  with  the  later  determination  as  to  disposition. 

DECISION. 

The  decision  was  to  the  effect  that  the  War  Department  Claims 
Board  was  empowered  to  supervise  and  coordinate  the  work  of  the 
various  War  Department  agencies  engaged  in  the  settlement  of  claims 
resulting  from  the  termination  of  contracts  or  other  procurement 
obligations  consequent  upon  suspension  of  hostilities  and  to  authorize 
and  approve  such  settlements,  and  also  with  the  power  to  determine 
a  fair  and  equitable  basis  upon  which  informal  agreements  might  be 
adjusted ;  and  also  that  the  resolution  of  the  War  Department  Claims 
Board  of  March  28,  1919,  constituted  a  determination  by  the  said 
board  that  the  basis  set  out  in  the  said  resolution  was  a  fair  and  equi- 
table basis  and  also  constituted  due  exercise  of  the  authority  to  super- 
vise and  coordinate  and  approve  settlements  of  formal  contracts. 
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The  decision  of  January  24  did  not  decide  that  the  War  Depart- 
ment Claims  Board  had  not  power  to  alter  its  said  determination  if 
it  saw  fit  to  do  so,  nor  did  it  decide  that  the  bureau  board  handling 
the  matter  was  prevented  by  such  determination  from  agreeing  with 
the  contractor  that  it  wouhl  recommend  if  the  contractor  would 
agree  to  accept  payment  of  a  less  sum  in  settlement  of  the  obliga- 
tions of  the  United  States  than  the  sum  which  it  might  have  recom- 
mended within  the  rule  laid  own  bv  the  said  resolution  of  the  War 
Department  Claims  Board.  The  War  Depailment  Claims  Board 
has  power  to  amend  or  modify  its  determination  of  March  28,  1919, 
or  to  substitute  another  determination  therefor.  The  bureau  board 
has  power  to  secure  the  consent  of  the  contractor  to  a  settlement  con- 
tract or  award  providing  for  the  payment  to  it  of  less  sums  than  the 
sums  authorized  to  be  recommended  by  the  War  Department  Claims 
Board  resolution.  Such  settlement  agreements  are,  of  course,  subject 
to  the  coordinating  and  sui>ervising  authority  of  the  War  Depart- 
ment Claims  Board. 

DisposrnoN. 

The  papers  herein  with  a  copy  of  this  decision  will  be  transmitted 
to  the  Signal  Corps  Claims  Board  for  further  proceedings  in  accord- 
ance with  this  decision. 

The  final  sentence  of  the  decision  of  January  24,  1920,  that  this 
Board  (Board  of  Contract  Adjustment)  should  proceed  to  determine 
the  matter  upon  the  papers  presented  in  accordance  with  the  said 
resolution,  will  be  stricken  out. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 

9938—20 ^78 


April  15,  1920. 
Case  No.  483. 

In  re  CLADC  07  LA&XIH  CO. 

1.  ORAL  AOREEXEKT. — Where  the  claimant  made  an  ag^reement  with  a  &nlj 

authorized  oAoer  for  the  manufacture  of  paste  and  tubes  to  the  limit 
of  its  capacity,  and  it  was  agreed  that  it  should  be  paid  its  008t»  a  1€ 
per  cent  profit,  and  be  fnrnished  with  all  necessary  tin,  it  is  eatttled  to 
be  reimbursed  for  the  cost  of  all  tin  used  in  performing  the  contract, 
although  it  exceeded  the  amount  allowable  under  »  fubsequent  formal 
written  contract  for  a  definite  number  of  tubesy  executed  after  the  de- 
livery of  the  tubes. 

2.  IKVALID  FORMAL  AaREEMENT—C0K8II>XRATI0N.— Where  parties  make 

an  oral  agreement  with  the  Oovemment  which  is  completely  performed, 
the  subseqtuent  reduction  of  said  agreement  to  writing  in  the  form  of 
a  formal  contract  is  unauthorized  and  without  consideration,  and  will 
be  disregarded  by  this  Board,  and  settlement  will  be  authorised  under 
the  terms  of  the  oral  agreement. 
8.  CLAIX  AND  BE CISIOK.— Claim  under  the  act  of  Karoh  2,  1919,  for  $126,- 
517.35'  for  material  and  other  costs  under  cost-plus  contract.  Held, 
claimant  entitled  to  recover. 


Mr.  Shirk  writing  the  opinion  of  the  Board. 


FINDING  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States.  The  claim  can  be  divided  into  two  parts.  The  first 
is  for  $94,822.73  for  materials  procured  under  an  alleged  contract 
for  the  production  and  delivery  of  sag  paste  and  tube  containers. 
The  second  is  to  be  reimbursed  in  the  sum  of  $24,533.26  for  certain 
tin  furnished  by  the  petitioner  in  the  production  of  the  tube  con- 
tainers. 

2.  In  the  summer  of  1918,  the  Army  found  itself  in  need  of  a 
greater  production  of  a  salve  or  ointment,  called  sag  paste,  to  be  used 
by  our  troops  as  an  application  on  the  human  body  to  prevent  the 
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evil  effects  of  mustard  gas,  which  ointment  our  troops,  with  charac- 
teristic ingenuity,  named  by  transposing  the  letters  in  "  gas."  Capt. 
(then  Lieut.)  Blake,  of  the  Gas  Defense  Service  of  the  Surgeon 
GeneraPs  office,  visited  the  claimant's  plant  at  Buffalo  on  or  about 
the  7th  or  8th  day  of  July,  1918,  and  learned  that  it  had  adequate 
facilities  to  produce  not  only  the  paste  itself  but  also  the  tube  con- 
tainers— a  combination  of  facilities  rare,  and  difficult  to  find.  Being 
satisfied  with  claimant's  ability  to  produce,  he  told  it  to  begin  pro- 
duction of  the  paste  and  tubes  at  once  to  the  extent  of  its  capacity 
and  to  continue  such  production  under  the  direction  of  his  office  until 
it  should  be  notified  to  the  contrary ;  the  compensation  to  be  cost,  as 
it  might  later  from  time  to  time  appear,  plus  a  profit  of  10  per  cent. 
He  further  agreed  that  the  Government  would  furnish  all  the  tin 
required  to  manufacture  the  tubes.  The  claimant  pointed  out  to  him 
that  because  of  certain  qualities  of  its  presses,  which  were  designed 
for  the  making  of  smaller  tubes,  it  would  have  to  make  the  walls  of 
the  tubes  thicker  than  customary  and  thus  use  a  greater  amount  of 
tin.  Capt.  Blake  stated  that  the  need  was  urgent  and  that  that  would 
make  no  difference  and  that  they  should  proceed  and  use  such  greater 
amount  of  tin  if  necessary.  Capt.  Blake,  in  these  transactions,  was 
acting  on  the  instruction  of  his  chief,  Lieut.  Col.  Besse,  a  contracting 
officer,  who  was  fully  aware  of  all  of  Capt.  Blake's  dealings  with  the 
claimant  and  approved  thereof. 

2.  On  July  13, 1918,  the  Gas  Defense  Service  sent  written  shipping 
instructions  for  250,000  tubes. 

4.  Some  time  in  the  latter  part  of  July  the  Chemical  Warfare 
Service. was  organized  and  Capt.  Blake  and  associated  personnel 
were  transferred  from  the  Surgeon  General's  Department  to  the  Gas 
Defense  Division  of  the  newly  created  Chemical  Warfare  Service, 
where  they  continued  to  exercise  the  same  functions  and  performed 
the  same  duties  with  respect  to  sag  paste  just  as  though  the  transfer 
had  not  taken  place  and  the  new  organization  had  not  been  created. 
At  about  this  time  Lieut.  Disbrow  was  assigned  to  duty  on  sag  paste 
under  Capt.  Blake  and  Lieut.  Col.  Besse  and  his  dealings  thereafter 
with  the  claimant  regarding  sag  paste  were  with  the  full  knowledge 
and  approval  of  Capt.  Blake  and  Lieut.  Col.  Besse. 

5.  On  August  5  Capt.  Blake  wrote  to  the  claimant : 

u  m  *  ♦  If  y^)y  gj^(l  ^}jj^|.  y^^i  ^^^  obtuitt  thc  necessary  ingredi- 
ents we  would  be  very  pleased  indeed  to  have  you  start  production 
of  the  new  material  (new  formula)  at  the  earliest  possible  mo- 
ment. *  *  *  It  would  be  wise  for  you  to  locate  the  other  neces- 
sary materials  as  there  is  no  doubt  but  that  we  will  want  you  to  shift 
over  to  the  new  formula  upon  the  completion  of  your  present  order, 
if  not  before     *     *     *." 
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6.  On  August  9, 1918,  Capt.  Blake  wrote  in  part  as  follows : 

"  Confirming  our  conversation  of  this  morning,  it  is  our  desire  that 
you  proceed  at  once  with  the  manufacture  of  sag  paste  according  to 
the  new  formula  which  we  gave  you  over  the  telephone. 

"  If  possible  you  should  increase  your  capacity  to  20,000  tubes  per 
day  for  the  balance  of  the  month  and  make  up,  if  possible,  some  of 
the  deficiency  in  your  shipments  to  date." 

7.  At  the  time  the  formula  was  changed  the  petitioner  had  made  up 
140,706  5-ounce  tubes  of  sag  paste  according  to  the  old  formula  and 
in  order  to  cover  that  amount  a  purchase  order  dated  October  9, 1918^ 
No.  9652,  was  issued  to  the  petitioner  for  140,706  tubes  at  $0.14  per 
tube.    It  provided : 

"  United  States  to  furnish  11,000  lbs.  Banca  or  Straits  tin,  to  be 
and  remain  the  property  of  the  Ignited  States.'* 

These  tubes  have  been  paid  for. 

8.  On  August  15  the  Gas  Defense  Division  wrote  the  claimant  as 
follows : 

"  It  is  our  understanding  that  you  are  now  turning  out  sag  past** 
made  according  to  our  new  formula  No.  146. 

"  We  will  require  a  million  and  a  half  (1,500,000)  tubes,  turned 
out  at  the  rate  of  15,000  per  day,  for  September,  15,000  per  day  for 
October,  16,000  per  day  for  November,  and  17,000  per  day  for  De- 
cember. 

"Just  as  soon  as  you  can  have  made  up  enough  of  this  paste  so 
that  you  can  furnish  us  with  a  quotation  for  our  new  requirements, 
we  ask  that  you  let  us  have  your  price  so  that  we  can  issue  a  regular 
contract." 

9.  On  August  23  the  claimant  wrote  to  the  Gas  Defense  Division : 

"  *  *  *  Very  shortly  we  will  be  in  a  position  where  we  can 
supply  you  with  (providing  we  can  obtain  the  materials)  up  to 
50,000  tubes  of  sag  paste  per  day    *    *    *." 

10.  On  August  26  Lieut.  Disbrow  wrote  in  reply  to  that  letter : 

"  Your  production  possibilities  as  outlined  in  your  letter  of  the 
23d  are  noted.  For  the  present  we  are  counting  on  you  making  up 
our  ointment  No.  146,  sag  paste,  at  the  rate  of  15,000  per  day  during 
September,  17,000  per  day  during  October,  181)00  per  day  during 
November,  20,000  per  day  during  December.  It  is  important  that 
these  figures  be  met  and  that  your  production  be  kept  up  to  the 
full  amount. 

"  It  is  understood  that  you  are  now  working  out  costs  which  you 
will  furnish  us  in  about  a  week's  time.  We  are  anxious  to  receive 
these  so  that  a  regular  contract  can  be  issued  and  you  will  then  be 
able  to  bill  your  productions     *     *     *." 

11.  On  August  30  Lieut.  Disbrow  wrote: 

'"  In  a  recent  letter  you  advised  us  that  you  could  increase  your 
production  on  our  ointment  from  15,000  tubes  per  day  to  50,000  tubes 
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per  day.  At  that  time  it  was  not  stated  how  long  it  would  take  you 
to  increase  your  output.  We  also  advised  you  that  our  requirements 
would  only  call  for  15,000  tubes  per  day. 

"  We  now  have  new  requirements  and  we  are  desirous  of  having 
ou  make  up  and  ship  30,000  tubes  daily  for  the  month  of  Septem- 
er.    We  will  probably  want  this  amount  increased  in  October,  No- 
vember, and  December.  * 

"  Will  you  please  let  us  know  by  return  mail  if  you  can  make  up 
30,000  tubes  of  our  ointment  daily  figuring  twenty-five  davs  to 
the  month    *     *     *." 

12.  On  September  19  Lieut.  Disbrow  again  wrote : 

"  *  *  *  We  are  counting  on  you  increasing  your  production  to 
at  least  thirty  or  forty  thousand  per  day  at  the  earliest  possible 
moment." 

13.  On  October  4  the  claimant  wrote : 

"  *  *  *  This  will  increase  our  output  substantially.  We  will 
try  to  reach  your  limit  -of  G0,000  tubes  per  day  within  the  next  ten 
days  or  two  weeks  and  hope  to  maintain  it  to  your  satisfaction.  I 
want  you  to  know  that  we  will  do  our  utmost  to  refine,  fill,  and  de- 
liver to  just  exactly  what  you  expect." 

14.  On  October  19  Lieut.  Disbrow  wrote : 

"  *  *  *  Just  as  soon  as  you  have  tried  this  smaller  quantity 
out,  if  you  will  let  the  writer  know  he  will  be  glad  to  call  on  you  and 
take  the  matter  up  further,  as  it  will  be  necessary  that  your  price  be 
reduced  on  the  next  order  for  one  million. 

"  Will  you  kindly  let  us  know  how  you  stand  on  the  tin  situation, 
as  we  want  to  keep  you  supplied  with  material  for  tubes." 

15.  On  October  21  Lieut.  Disbrow  wrote : 

"  *  *  *  We  are  planning  on  you  turning  out  30,0(X)  tubes  per 
day  from  November  1st  to  30th,  inclusive." 

16.  On  October  24  the  claimant  wrote  to  Capt.  Blake : 

"  We  wired  you  yesterday  advising  that  our  stock  of  tin  for  sag 

Easte  tubes  was  low.    In  reply,  we  received  a  telegram  from  Lieut, 
disbrow  reading  as  follows: 
" '  Stock  up  on  lead  and  lacquer  for  sag  paste  tubes,  pending  final 
decision.' 

"As  our  stock  of  tin  is  exhausted,  we  are  to-day  ordering  an  ample 
supply  of  lead,  lacquer,  and  antimony.  We  are  also  working  on  a 
machine  for  applying  the  lacquer  to  the  tubes. 

"  We  understand  that  you  have  not  definitely  decided  to  use  lead, 
but  if  possible,  we  would  like  to  know  whether  or  not  the  lead  tubes, 
if  used,  are  to  be  coated  on  the  inside  or  dipped.  We  wish  to  antici- 
pate the  change  and  will  proceed  immediately  to  equip  ourselves  to 
make  lead  tubes,  which  we  can  do  within  a  week    *     *     *." 

17.  Contract  No.  1575  is  a  contract  formal  in  appearance  signed 
by  both  parties  and  dated  September  28,  1918,  for  1,000,000  tubes  of 
sag  paste  at  $0,205  per  tube.  It  was  executed  to  cover  the  first  million 
tubes  under  the  new  formula.    Schedule  A  thereto  attached  provides : 
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"  The  following  component  parts,  if  any,  listed  below,  are  to  be  fur- 
nished to  the  contractor  by  the  United  States :  79,000  Ids.  Banca  tin ; 
75,000  lbs.  U.  S.  P.  hydrous  lanoline." 

The  contract  provides : 

"  This  contract  shall  be  subject  to  the  approval  of  the  Director  of 
Chemical  Warfare  Service  of  the  United  States  Army." 

Such  approval  was  given  on  November  13,  1918.  The  tubes  pro- 
vided for  in  that  contract  have  been  paid  for  in  full. 

18.  In  addition  to  the  million  in  contract  1575,  the  petitioner  pro- 
duced 72,000  tubes  and  this  amount  was  covered  by  a  purchase  order 
No.  10928,  dated  November  8,  1918,  for  72,000  tubes  at  $0,175  each. 
That  order  provided: 

"  The  United  States  to  furnish  6,688  lbs.  of  Banca  or  Straits  tin," 

The  tubes  covered  by  that  order  have  been  paid  for. 

19.  The  petitioner  produced  still  an  additional  148,394  tubes. 
These  tubes  were  covered  by  purchase  order  No.  10389,  dated  Novem- 
ber 2,  1918,  which  called  for  148,394  tubes  at  $0,175  each  and  pro- 
vided: 

"  United  States  to  furnish  13,652  lbs.  of  Banca  or  Straits  tin." 

These  tubes  also  have  been  paid  for. 

20.  On  November  7, 1918,  Lieut.  Disbrow  orally  ordered  the  peti- 
tioner to  produce  2,000,000  tubes  and  on  the  next  day,  November  8, 
sent  it  the  following  letter : 

"Confirming  our  conversation  of  yesterday,  we  are  making  out 
for  you  contract  No.  1861,  calling  for  1,000,000  tubes  of  sag  paste  at 
$0,186. 

"  This  new  contract  calls  for  the  ointment  to  be  packed  in  lead  tubes, 
and  our  understanding  is  that  you  will  supply  the  necessary  lead 
and  tubes.  Aside  from  this,  the  new  contract  will  be  the  same  as 
the  one  we  previously  had  with  you  whereby  the  (lovernment  sup- 
plied U.  S.  P.  hydrous  lanoline. 

"  You  will  note  that  this  contract  calls  for  1,000,000  tubes  of  oint- 
ment; we  spoke  yesterday  of  2,000,000  tubes.  We  are  considering 
the  matter  of  this  extra  million,  and  you  will  hear  from  us  further 
on  this  before  the  week  is  over. 

"  While  writing,  we  want  to  thank  you  for  your  courtesies  of  yes- 
terday." 

21.  Contract  No.  1861  referred  to  is  dated  November  8,  1918,  and 
calls  for  1,000,000  tubes  at  $0,186  per  tube  and  provides  that  the 
tube  containers  shall  be  made  of  lead  instead  of  tin.  It  contains  no 
provision  that  the  Government  shall  furnish  the  lead.  This  contract 
was  signed  by  both  parties  after  January  3,  1919,  but  was  never  de- 
livered to  the  petitioner,  presumably  because  the  armistice  intervened. 
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22.  On  November  12,  1918,  the  Gas  Defense  Division  telegraphed 
petitioner  as  follows : 

^'  Please  accept  this  as  notice  of  cancellation  of  contract  No.  1861. 
You  are  requested  to  put  no  more  material  into  process  of  manufac- 
ture and  to  discontinue  manufacturing  processes  to  the  fullest  ex- 
tent practicable.    Wire  acknowledgment. 

to  which,  on  the  same  date,  the  petitioner  wired  that  it  had  stopped. 

23.  No  paste  has  been  manufactured  under  contract  No.  1861  or 
the  alleged  prior  verbal  order  for  2,000,000  tubes. 

24.  It  will  be  seen  that  there  were  produced  and  delivered,  in  all, 
1,361,100  tubes,  the  total  represented  by  contract  No.  1575  and  the 
three  purchase  orders  above  referred  to.  All  of  these  tubes  have 
been  paid  for  at  the  prices  stated  therein  and  no  claim  in  that  par- 
ticular is  made. 

DECISION. 

1.  Aside  from  the  claim  for  tin,  this  case  would  be  most  simple 
and  could  be  disposed  of  on  the  informal  agreement  which  led  up 
to  the  execution  of  the  written  contract  No.  1861  (and  which  was 
performed  in  part  between  November  7  and  12  by  changing  the  dies 
for  the  manufacture  of  tin  tubes  to  dies  for  the  manufacture  of  lead 
tubes)  were  it  not  for  the  fact  that  the  claimant  had  on  hand  some 
kinds  of  materials  in  quantities  slightly  in  excess  of  what  would  have 
been  required  to  perform  contract  No.  1861  for  1,000,000  tubes.  It 
has  therefore  been  necessary  to  go  back  to  the  genesis  of  the  matter 
and  to  trace  the  whole  transaction  down  to  the  armistice. 

2.  After  a  careful  consideration  of  all  of  the. evidence  we  think 
that  it  is  abundantly  clear  that  all  of  the  sag  paste  dealings,  at. 
least  down  to  contract  No.  1861,  was  one  transaction  having  its 
genesis  in  Capt.  Blake's  original  agreement;  that  all  subsequent 
pfoduction  was  done  on  instructions  given  from  time  to  time  pur- 
suant to,  and  as  contemplated  by,  that  agreement;  and  that  the 
purchase  orders  and  contract  No.  1575  were  intended  by  the  parties 
to  be  merely  in  the  nature  of  vouchers  to  facilitate  payments  and 
as  evidencing  the  agreement  of  the  parties  as  to  the  liquidation  of 
the  amount  due  for  the  quantities  of  tubes  covered  thereby.  We 
think  it  is  clear  that  the  parties  intended  continuous  production 
which  was  not  to  be  limited,  at  least  before  November  7,  to  specific 
quantities.  The  materials  for  which  reimbursement  is  claimed  were 
all  purchased  prior  to  November  7  on  the  faith  of  Capt.  Blake's 
agreement  and  th^  instructions  later  received  pursuant  to  that  agree- 
ment. We  think  that  the  claimant  acted  most  properly  when  it 
procured  and  kept  on  hand  an  adequate  supply  of  materials;  that 
if  it  had  not  done  so  it  would  have  violated  its  agreement ;  and  that 
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it  is  entitled  to  a  settlement  for  such  materials  which  it  procured  f or 
the  performance  of  that  ao^r^ement  and  had  on  hand  at  the  time  of 
the  suspension. 

8.  It  may  also  be  said  in  passing  tliat  (in  addition  to  the  fore- 
going and  the  fact,  as  we  have  already  noted,  that  claimant  would 
be  entitled  to  a  setlement  for  practically  all  of  these  materials  under 
the  informal  agreement  which  led  up  to  contract  No.  1861)  tlie 
claimant  since  the  armistice  has  delivered  and  the  United  States  ha-; 
accepted  almost  all  of  these  raw  materials,  or  materials  in  proces?^, 
and  that,  therefore,  it  would  be  entitled  to  a  settlement  therefor  by 
the  Treasury  Department  on  a  quantinii  valehaf.  The  Treasury 
would  doubtless  follow  its  practice  of  allowing  the  agreed  price  as 
the  reas(mable  value  (9  Compt.  Dec.  700;  14  Compt.  Dec.  594,  598; 
20  Compt.  Dec.  437),  which  in  this  case  is  the  cost  to  the  Larkin  Co. 
Therefore  on  three  different  theories  the  Larkin  Co.  is  entitled  to 
substantiallv  the  same  amount  in  settlement  for  this  material. 

4.  In  view  of  Capt.  Blake's  original  agreement  with  the  claimant, 
it  goes  without  saying  that  if  claimant  reasonably  and  necessarily 
used  from  its  own  stock  more  tin  than  has  been  furnished  to  it  (and 
it  says  that  it  has)  it  is  entitled  to  be  supplied  with  such  tin,  or  to 
receive  settlement  therefor,  at  least  up  to  the  quantity  specified  in 
the  three  purchase  orders  and  contract  No.  1575. 

5.  It  will  be  noted  that  the  last  two  purcliase  orders  provide  that 
the  Government  shall  furnish  tin  at  the  rate  of  about  92  pounds  per 
1,000  tubes,  and  that  contract  Xo.  1575  provides  that  it  shall  be  fur- 
nished at  the  rate  of  only  79  i)ounds  per  1,000  tubes.  The  claimant 
says  that  it  actually  used  92  pounds  for  the  tubes  manufactured 
under  contract  Xo.  1575,  and  therefore  asks  that  in  settlement  it 
be  allowed  the  value  of  the  difference  of  13  pounds  per  1,000  tubes. 
It  appears  that  when  Capt.  Blake  furnished  the  data  for  the  prepa- 
ration of  written  contr'^ct  Xo.  1575  he  did  not  know  how  much 
tin  claimant  had  actually  used,  but  presumed  that  it  had  used  79 
pounds,  because  that  was  the  amount  used  by  some  other  firms 
which  had  heavier  presses,  better  adapted  for  manufacturing 
these  large  tubes.  On  that  assumption  he  caused  the  contract  to 
be  prepared  specifying  tin  at  the  rate  of  79  pounds.  He  says  that 
he  would  at  that  time  have  inserted  92  pounds  in  that  contract,  as 
he  later  did  in  the  two  purchase  orders,  had  he  then  known  that  the 
claimant  was  actually  using  92  pounds.  The  cljiimant  signed  and 
returned  written  contract  No.  1575  without  noticing  that  it  lim- 
ited it  to  79  pounds  of  tin.  The  question  now  arises  whether  claim- 
ant is  bound  by  that  instrument  to  only  79  pounds,  in  spite  of  the 
fact  that  it  was  the  agreement  of  the  parties  that  it  was  to  be  fur- 
nished will  all  the  tin  required.  We  think  that  it  is  not  so  limited. 
Contract  Xo.  1575  was  not  fullv  executed  and  delivered  until  after 
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all  the  tubes  covered  thereby  had  been  delivered  to  the  United 
States.  The  execution  was  after  full  performance  by  the  contractor 
and  was  intended  to  be  retroactive  and  merely  to  facilitate  pay- 
ments. Since  the  contractor  had  done  all  it  agreed  in  that  instru- 
ment to  do,  no  consideration  moved  to  the  United  States  for  the 
execution  of  that  contract  and  the  purported  waiver  of  the  (lov- 
ornment's  defense  of  section  8744,  Revised  Statutes.  That  defense 
i-an  not  be  given  up  except  on  g(M)d  consideration,  whicli  was  lack- 
ing here.  (25  (^ompt.  Dec.  410.)  We  think,  therefore,  that  the 
I'xecution  of  that  contract  on  behalf  of  the  United  States  was  with- 
out autliority  and  nugatory.  There  is  also  another  reason  why  con- 
tract No.  1575  is  not  valid.  It  could  not  be  a  valid,  binding  obli- 
gation of  the  (xovernment  until  it  was  approved  by  the  Director 
of  Chemical  Warfare  Service  as  its  terms  provided.  {Little  Falls 
Knittimj  Mill  Coin  pa  ny  v.  J^iufed  States^  44  Ct.  Cls.  1;  Catliell  v. 
United  States,  4(5  Ct.  Cls.  368;  Monroe  v.  United  States,  184  U.  S. 
524.)  That  approval  was  not  given  until  November  13,  1918,  after 
the  signing  of  the  armistice,  when  the  need  for  the  sag  paste  no 
longer  existed.  There  is  no  authority  in  the  Secretary  of  War  to 
reduce  informal  agreements  to  writing  in  compliance  with  section 
3744,  Revised  Statutes,  and  make  them  binding  obligations  of  the 
(lovernment  when  the  need  for  the  articles  informally  contracted 
for  has  ceased  to  exist.  (25  Compt.  Dec.  404.)  The  approval  of  the 
Director  of  Chemical  Warfare  Service  purporting  to  make  it  a 
viilid  and  binding  obligation  of  the  Government  was,  therefore, 
without  authority  and  nugatory ;  and  the  informal  agreement  lead- 
ing up  to  its  execution  is  controlling.  We  think,  therefore,  that 
claimant  is  entitled  to  settlement  for  whatever  tin  it  reasonablv 
and  necessarily  used  in  producing  the  tubes  which  contract  No. 
1575  was  intended  to  cover,  over  and  above  the  quantity  of  tin  which 
the  Government  has  alreadv  fuiTiished  to  the  claimant  for  that 
purpose. 

I>ISI»OSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  C'ertificate  C  to  the 
Claims  Board,  Chemical  Warfare  Service,  for  action  in  the  man- 
ner provided  in  subdivision  C,  section  5,  Supply  Circular  No.  17, 
Purchase,  Storage,  and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


Apkil  15, 1920. 
Case  No.  1699. 

In  re  CLAIM  OF  EAST  WILTON  WOOLEN  KILLS. 

1.  SPECIAL  FACILITIES. — Claimant  is  entitled  to  unabsorbed  amortization  of 
the  cost  of  facilities  specially  provided  for  the  performance  of  tho 
contract,  the  necessity  of  which  was  contemplated  at  the  time  the  con- 
tract was  entered  into  and  was  included  in  the  contractor's  original 
estimate. 

8.  BEFLACEliENTS. — Beplacements,  additions,  and  improvements  not  within 
the  reasonable  contemplation  of  the  contractor  when  the  contract  was 
made  are  not  properly  subject  to  amortization. 

3.  CLAIH  AND  DECISION.— Claim  for  |19,858.31  under  act  of  Xarch  2,  1919, 
for  special  facilities,  additions,  and  improvements  to  mill.  Held,  claim- 
ant entitled  to  recover  in  part. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDIN6»-OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  September  1, 1917,  the  claimant  entered  into  a  proxy-signed 
contract  to  manufacture  50,000  olive-drab  blankets,  at  $6.50  each. 
The  claimant  manufactured  and  delivered  42,400  of  said  blankets. 
The  contract  was  suspended  shortly  after  the  armistice,  and  7,600 
of  said  blankets  were  never  completed.  The  olaimant  filed  a  claim 
for  prospective  profits  on  the  said  7,600  blankets,  amounting  to 
$7,381.88.  The  claim  was  denied  by  the  local  board  and  by  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  on  the  ground  that 
it  was  a  claim  for  anticipated  profit.  An  appeal  was  taken  to  the 
Board  of  Contract  Adjustment,  which,  in  an  opinion  dated  July  28, 
1919,  denied  the  claim  for  profits,  but  advised  that  an  adjustment 
could  be  made  if  the  claimant  presented  a  just  claim  for  remuneration 
for  expenditures  made  in  performing  or  preparing  to  ])erform  said 
contract. 

2.  The  claimant,  about  October  10,  1919,  presented  an  amended 
claim  to  the  Boston  District  Board  asking  for  reasonable  remunera- 
tion for  expenditures  necessarily  made  in  performing  or  preparing 
to  perform  said  contract.  It  sets  forth  the  items  of  its  alleged 
expenditures,  amounting  to  $19558.31.    It  was  unable  to  reach  an 
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agreement  with  the  Boston  Board  and  appealed  to  the  Claims  Board, 
Office  of  the  Director  of  Purchase,  which  oifered  to  allow  the  follow- 
ing items  recommended  by  the  Boston  Board : 

1  and  2  napper,  cost  $1,275,  less  50%  salvage — 15%  of  balance $95.  63 

3  and  4  extractor,  cost  $600,  less  $200  salvage— 15%  of  balance 60. 00 

5  overedging  machine,  cost  $50,  less  $10  salvage — 15%  of  balance 6. 00 

6  rolls  on  washer,  cost  $200,  less  $50  salvage — 15%  of  balance—^ 25. 87 

188  lbs.  olive-drab  thread,  at  $1.30  (Govemm^t  to  take  delivery) 244.40 

Total 431.  do 

and  denied  the  remainder  of  the  claim. 

3.  The  claimant  appealed  to  the  Board  of  Contract  Adjustment  on 
the  items  disallowed,  which  are  set  forth  in  items  8  to  26  of  the 
following  schedule  filed  with  the  claimant's  amended  claim : 

1.  Napper,  required  exclusively  for  Government  work $1,200.00 

2.  Installation  of  the  same 75.  00 

3.  Extractor,  required  for  this  work  and  to  increase  output  and 

efficiency 550.00 

4.  Installation  of  the  same 50.00 

5.  Overdredging  machine,  required  for  tliis  work  and  absolutely  u.se- 

less  for  ordinary  work 50.00 

6.  Rolls  on  washer,  required  by  this  work ;  old  ones  sufficient  ordi- 

narily   1         222.  50 

7.  270  lbs.  olive-drab  thread  for  edging,  on  hand ;  absolutely  useless 

for  other  work 351.  Oi; 

8.  New  water  wheel,  required  by  reason  quantity  and  speed  required 

in  the  work ;  the  old  wheel  would  have  been  sufficient  for  ordi- 
nary purposes 400.00 

9.  Installation  of  same 400.00 

10.  Water-wheel  governor  rendered  necessary  by  new  wheel  and  to 

prevent  breakdown 425.  OO 

11.  Installation  of  same '. 50.00 

12.  Boiler  and  sfcick 850.  00 

13.  Piping,  pump,  condenser,  and  incidentals  for  same;  old  boiler  suf- 

ficient for  ordinary  purposes 309.80 

14.  Installation  of  new  boiler 1,000.00 

15.  Picker,  picker  house,  and  instulhition,  required  on  account  of  use 

of  clippings  and  rags  instead  of  shoddy ;  no  longer  nec*essary 262.  50 

16.  Dye  house  built  and  equipped,  required  by  necessity  of  dyeing  the  . 

product;  no  longer  necessary 1,000.00 

17.  Fire  prevention,  connection  with  main,  fire  buckets  and  appli- 

ances, extinguishers.  Government  requirements 392.41 

18.  Electric-light  wiring  and  apparatus,  required  by  increaseil  pro- 

duction and  overtime 617.07 

19.  Mill  equipment  and  supplies  and  hardware 2,216.55 

20.  Lumber 823. 92 

21.  Cement 485.  69 

22.  Belting 1,  503. 06 

23.  Spinning  room  supplies  and  equipment 924.74 

24.  Weaving  room  supplies  and  equipment 485.  6J^ 


1236  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

25.  Card  clothing  and  supplies  for  cards,  all  of  which  were  rendered 

necesstiry  by  the  large  requirements  and  speed  demanded  for 

the  contract $1,275.  51 

26.  Labor  necessary  for  constructing  the  Increased  equipment  and 

changes  rendered  Important  by  the  requirements  and  speed  de- 
manded for  the  contract 3,275.27 

Total 19, 258. 31 

4.  Prior  to  September  1,  1917,  the  claimant  purchased  an  old  mill. 
It  was  out  of  repair.  New  floors  were  necessary,  also  a  new  water 
wheel,  a  dye  house,  and  many  other  articles  of  equipment,  to  make  it 
a  going  mill  to  manufacture  blankets.  Mr.  (\ipers,  president  of  the 
claimant,  states  that  during  August,  1917,  while  he  was  negotiating 
for  the  contract,  and  on  September  1,  1917,  when  it  was  executed,  he 
•contemplated  expenditures  of  approximately  $20,000  for  necessary 
improvements,  facilities,  and  equipment  to  fit  out  the  mill  to  produce 
the  50,000  blankets  in  the  time  specified,  and  that  he  expected  to 
amortize  the  cost  of  said  facilities  from  the  profits  anticipated  on 
«aid  contract  which  he  then  estimated  would  amount  to  $50,000.  As 
the  contract  was  suspended,  and  the  final  7,600  blankets  were  never 
manufactured,  the  claimant  asks  an  allowance  for  its  loss  on  the  said 
expenditures,  which  it  states  do  not  include  expenditures  for  repaii-s 
-or  overhead. 

5.  Of  the  said  facilities  the  boiler  and  stack,  items  1:^,  13,  and  14, 
were  installed  November  1,  1918,  to  replace  two  boilers  which  the 
claimant  considered  insuflBicient  for  winter  work.  It  seems  these 
itms  were  replacements.  A  picker  and  picker  house  (item  15)  were 
installed  on  June  28,  1918,  to  make  shoddy  from  clippings  and  rags. 
Shoddy  had  been  formerly  purchased  elsewhere.  It  seems  items 
12, 13,  14,  and  15  were  not  contemplated  at  the  time  the  contract  was 
-executed  and  were  not  at  that  time  necessary  to  the  oj^eration  of  the 
mill. 

6.  A  dye  house  (item  16)  was  early  built  and  equipped  for  this 
specific  work.  Mr.  Capers  testified  the  dye  house  is  no  longer  neces- 
sary to  the  mill. 

7;  The  testimony  shows  that  all  the  other  items  were  contemplated 
at  the  time  the  contract  was  made  and  are  essential  to  the  quick  and 
efficient  operation  of  the  mill  in  order  to  produce  the  blankets  within 
the  time  specified  on  the  contract.  When  asked  if  the  said  other 
items  were  not  necessary  to  the  continued  use  of  the  mill  which  is 
still  in  operation,  Mr.  Capers  admitted  they  were.  He  also  admitted 
that  in  view  of  the  continued  and  increasing  high  cost  of  labor  and 
materials  since  the  contract  was  canceled  he  was  unable  to  show  that 
the  said  other  items  of  expenditure  are  not  as  valuable  to  the  mill 
now  as  when  purchased  and  installed. 
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DECISION. 

1.  Supply  Circular  No.  Ill,  1918,  provides  for  amortization  of 
special  facilities  as  follows : 

"  4.  Special  facilitiea, — Cost  of  facilities  specially  provided  and 
paid  for  by  the  contractor  for  the  performance  of  the  contract,  the 
necessity  of  which  was  contemplated  at  the  time  the  bargain  was 
made  and  the  cost  of  which  was  included  in  the  contractor's  original 
estimate." 

2.  We  find  the  dye  house  (item  16) .  was  a  special  facility  contem- 
plated by  the  claimant  at  the  time  the  contract  was  made,  and  is 
properly  subject  to  amortization. 

3.  We  find  the  boiler  and  stack  and  installation,  items  12,  13,  and 
14,  were  replacements  and  not  within  the  reasonable  contemplation 
of  the  claimant  when  the  contract  was  made,  and  that  the  picker 
and  picker  house  (item  16)  were  new  additions  and  not  contem- 
plated when  the  contract  was  made,  and  accordingly  are  not  properly 
subject  to  amortization. 

4.  Items  8,  9,  10,  11,  and  items  17  to  26,  inclusive,  while  made  to 
put  the  mill  in  condition,  were  nevertheless  necessary  to  the  operation 
of  the  mill  and  within  the  reasonable  contemplation  of  the  claimant 
when  the  contract  was  made,  and  are  properly  subject  to  amortiza- 
tion if  loss  is  shown.  No  evidence  has  been  introduced  to  show  these 
items  are  of  less  value  to  the  claimant  than  when  installed. 

5.  Amortization  on  items  1  to  7,  inclusive,  has  been  allowed  by 
the  Claims  Board,  Office  of  the  Director  of  Purchase. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  transmits  this  decision  to  the 
Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Fowler  concurring. 


April  15,  1920. 
Case  No.  1666. 

In  rm  CLACK  Of  ISADOBE  WOLP. 


1.  AVTHOBITY  TO  CONTBACT. — Where  a  local  freight  and  passenger  ag«nt, 
under  instrnotions  from  the  general  passenger  agent  of  the  railway  over 
which  selective  service  men  are  transported,  and  the  adjutant  Oeneral 
of  a  State  through  which  such  men  are  being  transported,  directed 
claimant  to  prepare  lunches  for  such  men  to  be  delivered  to  them  on 
arrival  at  a  certain  station,  and  claimant  prepares  and  tenders  the 
lunches  to  the  persons  in  charge  of  the  men,  there  is  an  agreement 
within  the  meaning  of  the  act  of  March  8,  1919. 

S.  DAXAOES. — ^Where  under  the  circumstances  stated  in  syllabus  Ho.  1  claim- 
ant tenders  to  the  persons  in  charge  of  the  selective  service  men  the 
lunches  so  prepared  by  claimant,  and  such  lunches  are  refused,  the 
Oovernment  is  liable  to  reimburse  claimant  for  such  loss  as  he  may  have 
sustained  on  account  of  the  preparation  of  such  lunches. 

Z,  CUklH  AND  DECISION.— OUim  for  |159,  under  the  act  of  March  9,  1919, 
for  lunches  for  selective  service  men.  Held,  an  agreement  within  the 
meaning  of  said  act. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  is  a  claim  under  the  act  of  March  2,  1919,  for  $159  for 
212  lunches  tendered  to  that  number  of  selective  service  men  at  the 
railroad  station  at  Baton  Rouge,  La.,  at  1  p.  m.,  on  September  6, 
1918.  The  price  of  75  cents  per  lunch  claimed  seems  to  have  been 
hit  upon  because  that  is  the  maximum  allowed  by  the  Selective 
Service  Regulations. 

2.  Each  lunch  was  done  up  in  a  paper  bag,  which  it  is  claimed 
contained  the  following  nourishment,  costing  the  claimant  the 
amount  indicated: 

Three  (3)  meat  and  cheese  sandwiches 10.36 

Two  (2)  hard-boiled  ejrRs,  at  5  cents  each .10 

One  apple ^      .05 

Cake  and  crackers .07 

Labor  in  making  lunches .03 

Sacks  in  which  lunches  were  put  and  cost  of  transijortatlon  to  depot .01 

3.  When  the  tender  was  made  the  selective  service  men  turned  up 
their  noses  and  went  tcf  hotels,  where  they  dined  at  such  length  that 
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their  train  had  to  be  held  for  upward  of  half  an  hour  past  leaving 
time,  to  the  great  disgust  and  annoyance  of  the  trainmen. 

4.  These  lunches  had  been  ordered  from  the  claimant,  a  restau- 
rateur, previously  by  A.  P.  Maguire,  the  local  freight  and  passenger 
agent,  upon  instructions  from  the  general  passenger  agent  of  the 
road  and  the  adjutant  general  of  the  State  of  Louisiana,  to  arrange 
for  lunches  on  that  dav  for  212  drafted  men  en  route  ixom  New 
Orleans  to  Mobilization  Camp  Beauicgftrd,  La.  These  men  cam© 
from : 


Orleans  Local  Board  No.  1 08 

New  Orleans  Local  Board  No.  2 j.  68 

New  Orleans  Local  Board  No.  8 18 

New  Orleans  Local  Board  No.  4 58 

Total 212 

5.  Sergt.  Maj.  Otto  L.  Cox  was  inducted  into  the  service  on  Septem- 
ber 5,  the  day  befoi*e,  and  was  leader  of  the  men  from  Board  No.  1. 
He  makes  affidavit: 

"  On  leaving  the  train  I  was  met  by  a  man  who  said  he  had  lunches 
fixed  for  us.  I  asked  him  if  he  was  instructed  by  any  military 
authority  or  Red  Cross  Association  to  fix  these  lunches,  and  he  said, 
*  No,'  and  that  if  I  didn't  want  them  I  didn't  have  to  take  them. 
I  then  told  him  that  I  hadn't  passed  any  decision  yet,  but  would  like 
to  see  the  lunches.  He  hesitated  in  opening  yellow  paper  bags,  so  I 
insisted  on  bags  being  opened  and  lunches  being  spread  out  so  I 
could  see  them.  When  he  did  so,  they  consisted  oi  one  cold  beef 
sandwich ;  one  cheese  sandwich  that  had  been  made  so  long  that  the 
cheese  had  melted  and  run  into  the  bread ;  two  hard-boiled  eggs  that 
had  been  cooked  so  long  that  they  were  blue ;  two  very  small  apples ; 
and  one  sweet  cracker.  So  then  I  told  him  that  I  didn't  think  they 
were  fit  to  eat.  Then  I  refused  to  take  them  and  marched  the  men 
to  three  different  hotels  in  Baton  Rouge  and  had  lunch." 

6.  Presumably  the  men  from  the  other  boards  followed  the  example 
of  the  men  from  Board  No.  1.  None  of  the  212  lunches  tendered  were 
accepted. 

7.  This  claim  was  presented  prior  to  June  30,  1919,  and  in  its 
travels  reached  the  Auditor  for  the  War  Department,  who  for- 
warded it  to  the  Classification  Board  as  an  informal  agreement  for 
consideration  under  the  act  of  March  2,  1919.  That  Board  sent  the 
claim  here. 

DECISION. 

1.  We  think  that  the  local  railroad  agent  in  ordering  these  lunches 
from  the  claimant  acted  as  the  agent  of  the  Secretary  of  War  or  the 
President,  receiving  his  authority  by  delegation  through  the  adju- 
tant general  of  the  State  of  Louisiana  (Selective  Service  Regulations, 


1240  DECISIONS  BOARD   OF   CONTRACT.  ADJUSTMENT. 

sees.  25,  27,'Sl,  161,  and  169),  and  that  the  claimant  should  be  offere<l 
a  settlement. 

2.  The  claimant  is  entitled  to  an  offer  of  settlement  based  on  the 
cost  of  the  lunches  to  him,  whatever  the  bureau  board  may  find  that 
cost  to  be,  less  the  fair  salvage  value  thereof,  whatever  the  bureau 
board  may  find  that  to  be. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage, 
and  Traffic  division. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


Afkl  15, 1920. 
Case  No.  2C07. 

In  re  CLAIM  DP  HOWEBL  &  LESSEE. 

1.  SPECIAL  PACILinES. — ^Where  the  Oovemment  required  the  claimant  to 
provide  special  facilities  before  awarding  claimant  a  contract,  the  un- 
absorbed  amortization  thereof  is  a  proper  item  of  cost  to  be  allowed 
claimant  on  suspension  of  the  contract. 

9.  LEASED  PEEKISES— OPTION.— When  claimant  leased  premises  for  the 
performance  of  its  contract,  and  also  expended  |10,000  in  an  option  to 
purchase  same,  in  the  absence  of  any  request  or  order  requiring  claim- 
ant to  lease  or  purchase  said  premises,  or  agreement  to  assume  the  lease 
and  option,  the  Oovemment  is  not  liable. 

3.  CLAU  AHD  DECISIOH.— CUim  under  General  Order  103  for  |35,S88.S6  for 
rent  and  special  facilities.  Held,  claimant  entitled  to  recover  for  spe- 
cial facilities;  rent  claim  dismissed. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Order  103  for  $35,829.86.  It  comes 
to  this  Board  from  a  decision  of  the  Claims  Board  of  the  Air  Service 
denying  the  claim  of  claimants,  composed  of  two  items,  disallowed 
by  said  Claims  Board  under  an  adjustment  upon  a  suspension  of  a 
contract  with  the  Government. 

There  has  been  a  hearing  on  this  claim. 

This  Board  finds  and  decides  as  follows: 

FINDINGS  OF  FACT. 

1.  Claimants,  being  a  partnership  composed  of  James  B.  Howell 
and  Harry  Lesser,  doing  business  under  the  firm  name  of  Howell 
&  Lesser,  at  San  Francisco,  Calif.,  received  an  order,  No.  DO  720587, 
dated  September  25, 1918,  from  the  Director  of  Aircraft  Production, 
for  100  JN4-D  airplanes  complete,  to  be  constructed  to  amount 
OX-5  engine,  in  accordance  with  most  recent  parts,  lists,  and  draw- 
ings of  Production  Engineering  Department,  at  $3,500  each — total 
$350,000;  to  be  inspected  at  the  factory  of  claimants  before  ship- 
ment ;  to  be  packed  for  domestic  shipment  and  delivered  f .  o.  b.  San 
Francisco. 

2.  A  formal  contract,  dated  September  30, 1918,  No.  DO  4824,  was 
thereafter  made  between  the  United  States,  represented  by  F.  D. 
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Schnacke,  captain,  Air  Service,  Aircraft  Production,  United  States 
Army,  and  claimants,  whereby  claimants  agreed  to  furnish  the  ma- 
terial described  in  said  order  No.  DO  720587,  which  was  made  a  part 
of  the  contract,  for  which  the  Government  agreed  to  pay  $350,000. 
The  contract  was  duly  approved  by  the  Director  of  Aircraft  Pro- 
duction, acting  through  A.  C.  Downey,  lieutenant  colonel,  Air 
Service,  Aircraft  Production. 

There  was  nothing  either  in  the  order  or  in  the  contract  authoriz- 
ing an}'  termination,  cancellation,  or  suspension  by  either  party 
thereto. 

3.  Claimants  had  had  a  previous  contract  with  the  same  depart- 
ment for  75  airplanes  which  claimants  completed  and  delivered. 
Claimants  had,  however,  purchased  in  the  East  the  various  parts 
of  said  75  airplanes  and  had  assembled  them  at  their  factory  in  San 
Francisco,  which  was  not  equipped  with  the  necessary  machinery 
and  other  facilities  for  the  purpose  of  manufacturing  such  parts 
but  was  used  merely  as  a  place  for  assembling  the  parts  so  purchased 
elsewhere.  Claimants  in  that  way  completed  said  75  airplanes  so 
ordered  and  delivered  under  said  previous  contract. 

4.  Upon  applying  for  the  contract  for  100  airplanes,  claimants 
were  informed  on  behalf  of  the  Government  that,  owing  to  the 
delays  in  getting  the  necessary  parts  of  the  airplanes  in  the  East, 
the  Government  would  not  issue  them  another  contract  unless  thej' 
could  manufacture  all  the  parts  essential  to  complete  the  machines, 
as  well  as  assemble  them,  in  California.  Claimants  agreed  to  acquire 
the  necessary  facilities  and  equipment  for  manufacturing  such  parts, 
as  well  as  assembling  the  same,  and  upon  being  informed  that  the 
order  and  contract  for  said  100  airplanes  would  be  issued  to  them 
in  due  course,  claimants  forthwith  proceeded  to  acquire,  and  did 
acquire,  the  necessary  facilities  and  equipment  for  the  purpose  of 
manufacturing  all  parts  of  the  airplane  in  their  own  factory,  as 
well  as  assembling  them  into  the  completed  machine. 

5.  The  order  and  contract  were  thereupon  issued  to  claimants  as 
aforesaid  and  they  proceeded  forthwith  to  perform  the  order  and 
contract  upon  their  part. 

6.  Claimants  estimated  that  in  order  to  complete  the  construction 
and  delivery  of  said  order  and  contract  it  would  be  necessary  to 
procure  an  extension  of  the  existing  lease  of  their  factory,  which 
terminated  December  14,  1918,  and  they  requested  the  lessor  to  ex- 
tend the  lease  to  July  1,  1919.  The  lessor,  the  Hygienic  Baking 
Corporation,  however,  stated  that  it  did  not  desire  to  renew  the 
lease  but  to  sell  the  building,  and  refused  to  extend  the  lease  as 
lequested  unless  claimants  would  take  an  option  to  buy  the  buHding. 
on  or  before  the  termination  of  the  lease,  at  the  sum  of  $55,000,  and 
pay  on  account  of  the  purchase  price  $10,000  upon  the  execution  of 
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an  agreement  extending  the  lease  as  requested,  with  the  condition 
that  if  they  did  not  purchase  the  building  the  payment  of  $10,000 
would  be  forfeited  to  the  lessor. 

7.  Thereafter  the  lessor  and  claimants  entered  into  an  agreement 
dated  September  28,  1918,  whereby  in  consideration  of  the  payment 
by  claimants  of  $10,000  the  lessor  granted  to  claimants  "  the  privi- 
lege and  option  of  purchasing  that  certain  lot  or  parcel  of  land 
situated  in  the  city  and  county  of  San  Francisco,  State  of  Cali- 
fornia," being  premises  at  the  intersection  of  the  northerly  line  of 
Geary  Street  with  the  westerly  line  of  Arguello  Boulevard,  on  which 
stood  the  factory  of  claimants,  but  not  including  any  of  the  ovens, 
boilers,  machinery,  or  other  fixtures  or  personal  property  of  any 
kind  in  the  building,  for  $65,000.  The  option  was  to  remain  in  force 
until  July  1,  1919,  and  might  be  exercised  at  any  time  prior  to  that 
date  by  notice  in  writing  to  the  grantor.  If  exercised,  the  said 
$10,000  was  to  be  applied  on  the  purchase  price.  Claimants  agreed 
to  maintain  fire  insurance  upon  the  building  in  the  sum  of  $45,000 
while  the  option  was  in  force.  If  fire  damaged  the  building  in  an 
amount  exceeding  $10,000  while  the  option  was  in  force,  the  option 
should  be  deemed  to  have  been  thereupon  exercised,  and  claimants 
were  obligated  to  forthwith  take  and  pay  for  the  premises  upon 
the  terms  stated,  and  the  grantor  agreed  to  turn  over  to  claimants 
all  moneys  collected  by  it  upon  the  fire  insurance  policy.  If  the 
option  was  exercised  as  granted,  the  grantor  agreed  to  execute  and 
deliver  to  claimants  a  good  and  sufficient  deed  conveying  the  premises 
free  of  all  encumbrance  except  a  lien  for  taxes  not  then  payable. 
The  grantor  then  leased  to  the  claimants  the  premises  for  a  term 
commencing  October  1, 1918,  and  ending  June  30. 1919,  unless  sooner 
terminated  by  the  exercise  of  option,  for  $6,000  a  month,  payable  in 
advance  on  the  first  of  each  month.  Upon  any  violation  of  the  terms 
of  the  lease  the  grantor  had  the  right  to  terminate  it  and  take  posses- 
sion of  the  premises  immediately  or  take  such  other  steps  as  might 
be  allowed  by  law.  The  grantor  was  not  to  be  liable  for  any  dam- 
ages resulting  from  the  destruction  of  or  injury  to  the  building 
nor  for  any  damage  to  the  property  on  the  premises  nor  for  any 
personal  injuries  sustained  by  any  person  while  in  or  about  the 
premises. 

8.  It  was  agreed  that  the  claimants  should  not  assign  the  lease 
nor  sublet  the  premises  without  the  written  consent  of  the  grantor, 
and  that  the  lease  executed  by  the  grantor  to  Howell  &  Lessor  Air- 
plane Co.  as  lessee,  dated  July  30,  1918,  was  thereby  "  abrogated  and 
annulled." 

9.  Claimants  paid  the  consideration,  $10,000,  stated  in  the  agree- 
ment for  the  option,  upon  the  execution  and  delivery  thereof. 
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10.  Claimants  having  entered  upon  the  performance  of  the  said 
order  and  contract  for  100  airplanes,  were  proceeding  therewith  when 
they  received,  on  or  about  November  14,  1918,  a  telegram  dated 
Washington,  November  12,  1918.  signed  "Aircraft  Procurement — 
Downey,"  addressed  to  claimants,  as  follows : 

"  Stop  all  production  on  order  number  seven  two  naught  five  eight 
seven,  covering  one  hundred  J  N  four  D  two  airplanes,  and  incur  no 
further  expense  therewith.    Acknowledge  receipt." 

11.  To  this  telegram  claimants  replied  by  a  telegram  dated  Novem- 
ber 15,  1918,  stating  that  they  had  already  obligated  theifiselves 
for  $13,600  on  building  devoted  to  new  contract  and  had  in  stock 
and  transit  material  amounting  to  $50,000,  not  including  material 
purchased  from  Government  or  paid  for  on  the  order,  and  had  in- 
structed their  assistant  manager  in  the  East  to  effect  all  cancella- 
tions possible,  and  that  if  order  was  canceled  they  urgently  requested 
advice  as  to  the  action  the  Government  would  take  for  obligations 
already  incurred  which  affected  small  subcontractors,  who  unless 
reimbursed  would  suffer  great  financial  loss. 

12.  Thereafter  negotiations  ensued  for  an  adjustment  of  the  claim 
of  claimants  growing  out  of  the  susi^ension  and  termination  of  said 
contract  at  the  request  of  the  Government.  These  negotiations  re- 
sulted in  an  adjustment  at  $136,110.21  on  March  20,  1919.  This 
amount  was  subsequently  reduced  to  $133,816.37,  and  claimants,  at 
the  request  of  the  Air  Service  contracting  officer  at  Washington, 
executed  on  May  — ,  1919,  a  contract  agreeing  to  accept  that  amount 
in  fuH  for  their  claim,  and  they  also  executed  an  assignment  of 
said  lease  of  September  28,  1918,  and  forwarded  both  documents  to 
Washington  for  final  approval. 

13.  This  settlement,  however,  was  not  approved  by  the  Claims 
Board,  Air  Service,  which,  after  further  negotiations,  disallowed 
items  amounting  to  $25,829.86  for  special  facilities  and  on  July  21, 
1919,  approved  the  claim  at  $103,645.16.  The  War  Claims  Board, 
however,  disallowed,  the  sum  of  $10,000  included  in  this  amount 
which  claimants  had  paid  for  the  option  aforesaid  and  approved 
the  claim  at  the  sum  of  $93,645.16. 

14.  Thereupon  a  formal  contract,  dated  July  28,  1919,  was  made 
between  claimants  and  the  United  States,  acting  by  F.  H.  Vander- 
werken,  second  lieutenant,  Air  Service,  Aircraft  Production,  which 
was  duly  approved  July  28,  1919,  by  the  Claims  Board,  Air  Service, 
and  the  War  Claims  Board. 

15.  This  contract  of  July  28, 1919,  recited  that  the  sum  of  $94,121.41 
was  due  claimants  and  stated  that  the  claimants'  claim  for  loss  in 
special  facilities  amounting  to  $25,829.86  and  the  item  of  $10,000 
paid  by  claimants  on  the  execution  of  the  lease  had  been  reserved 
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without  prejudice  to  the  claimants'  claims  therefor.  The  contract 
then  provided  that  said  sum  should  be  paid  claimants  upon  their 
exhibiting  full  receipts  from  13  subcontractors  amounting  to 
$12,550.13,  after  deducting  $476.25  which  claimants  owed  to  th^ 
Government;  that  the  claimants  should  not  furnish  or  deliver  and 
the  Government  should  not  accept  or  pay  for  any  further  articles  or 
work  agreed  to  be  delivered  under  the  original  contract  except  as 
stated,  and  that  the  Government  should  pay  forthwith  to  the  claim- 
ants the  sum  of  $81,571.28,  less  said  sum  of  $476.25;  that  title  to 
all  of  the  raw  material  and  other  property  scheduled  in  the  report 
annexed  to  the  contract  should  vest  in  the  Government  immediately 
upon  the  approval  of  the  agreement  by  the  Claims  Board,  and  tliat 
all  such  property  should,  so  far  as  practicable,  be  kept  by  claim- 
ants separate  from  property  belonging  to  claimants,  and  should  be 
properly  cared  for  by  claimants,  marked  and  disposed  of  for  the 
account  of  the  Government  bj'  claimants,  who  should  store  said 
Government  property  free  of  charge  for  60  days  from  the  date  of 
said  approval;  that  the  agreement  should  not  become  binding  on 
the  Government  until  the  approval  of  the  Claims  Board,  Air  Service, 
had  been  noted  at  the  end.  This  approval  was  noted  at  the  end  of 
the  agreement  as  of  July  28,  1919. 

16.  By  said  agreement  claimants  released  the  Government  from 
all  other  claims  excepting  the  claim  for  loss  of  special  facilities, 
amounting  to  $25,829.86,  and  for  the  item  of  $10,000  included  under 
the  head  of  "  Overhead,"  and  the  claimants  "  reserved  the  right  to 
present  said  claims  to  the  Claims  Board  of  the  Air  Service,  and 
should  these  claims  be  rejected  by  the  Claims  Board  the  claimants 
have  further  reserved  the  right  to  sue  for  and  recover  such  claims 
in  the  Court  of  Claims,"  Said  agreement  was  fully  performed  on 
both  sides. 

17.  The  Government  refused  to  accept  the  assignment  of  said 
lease,  which  in  the  meantime,  pending  negotiations  and  previous 
to  the  date  of  said  agreement  of  July  28,  1919,  had  expired  on  June 
30,  1919. 

18.  There  is  not  evidence  to  show  that  the  special  facilities,  which 
were  at  least  in  part  provided  by  claimants  to  perform  the  contract 
for  100  airplanes,  agreed  to  be  suspended  and  terminated  at  the 
request  of  the  Government,  were  absorbed  by  any  or  all  of  the  pre- 
vious contracts  claimants  had  had.  On  the  contrary,  there  was 
evidence  to  show  that  claimants  were  entitled  to  compensation  for 
special  facilities  furnished  by  claimants,  properly  applicable  and 
apportionable  to  said  contract  for  100  airplanes,  which  were  not 
absorbed  by  any  previous  contract. 

19.  There  was  no  evidence  to  show  that  there  was  no  property  in 
San  Francisco  or  elsewhere  in  California  which  could  be  leased  as  a 
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factory  to  manufacture  said  airplanes  other  than  that  which  claim- 
ants actually  leased  and  paid  an  option  to  purchase. 

DECISION. 

1.  The  Government  not  having  accepted  the  assignment  of  said 
lease  was  not  bound  by  the  terms  thereof  and  was  under  no  obliga- 
tion to  reimburse  claimants  for  their  expenditure  of  $10,000  to 
secure  the  option  to  purchase  the  factory  property  or  even  to 
secure  said  lease  if  that  payment  were  essential  for  that  purpose. 

2.  Until  the  assignment  of  the  lease  was  actually  accepted  by 
the  Government,  claimants  were  at  liberty  to  withdraw  the  pro- 
posed assignment  and  exercise  their  option  to  purchase  in  ample 
time  before  the  expiration  of  the  option,  if  they  had  chosen  to  do  so. 

3.  Claimants  can  not  now  throw  upon  the  Government  the  con- 
sequence of  any  improvidence  in  buying  said  option  or  of  any 
neglect  on  their  part  in  permitting  it  to  lapse. 

4.  It  follows  that  so  much  of  the  claim  of  claimants  as  includes 
the  amount  paid  for  said  option,  $10,000,  should  be  denied. 

5.  Claimants  are,  however,  entitled  to  be  paid  by  the  Govern- 
ment a  reasonable  sum  to  cover  the  loss  in  the  special  facilities 
which  they  provided  to  perform  said  contract  for  100  airplanes 
and  which  they  were  prevented  from  realizing  upon  by  the  sus- 
pension and  termination  of  their  said  contract  at  the  request  of 
the  Government,  in  so  far  as  said  special  facilities  were  properly 
applicable  to  said  contract  No.  D04824. 

DISPOSITION. 

This  Board  will  transmit  its  findings  of  fact  and  decision  to  the 
Claims  Board,  Air  Service,  for  settlement  of  this  claim  in  accord- 
ance with  the  above  decision. 

Col.  Delafield  and  Mr.  Huidekoper  concurring. 


April  15,  1920. 
Case  No.  2366. 

In  ve  CLAIM  OF  ARMOUR  A  CO. 

1.  SlTRPItUS  STOCK. — Where  olalmant  purchases  and  has  on  hand  raw  mate- 
rials in  excess  of  the  quantity  necessary  to  fill  its  allotments  on  which 
excess  materials  it  has  suffered  loss,  there  is  no  obligation  on  the  part 
of  the  Oovernment  to  reimburse  claimant  therefor. 

8.  CliAIH  AKD  DECISION. — This  claim  for  f30,557  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  Oovernment  is 
obligated  to  reimburse  claimant  for  its  loss  sustained  in  procuring  tin 
plate  and  wrapping  paper  for  the  purpose  of  performing  Oovernment 
contracts.    Held,  that  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATIKK  OF  TIT?:  CLAIM. 

This  is  a  statement  of  claim  Class  B.  Claimant  seeks  to  recover 
$30,557,  being  the  aggregate  of  the  cost  of  tin  plate  and  wrapping 
paper  (with  interest  and  insurance  expenses)  for  the  performance 
of  alleged  oral  agreements  to  furnish  the  Army  with  meat,  not  uti- 
lized by  reason  of  the  failure  of  the  United  States  to  accept  meat  to 
the  extent  alleged  to  have  been  ordered.  The  claim  is  for  the  dif- 
ference between  the  purchase  price  of  these  articles  and  the  market 
\>rice  at  the  time  the  claim  was  filed.  Interest  is  asked  on  this  amount 
in  the  sum  of  $450  and  insurance  on  the  wrapping  paper  to  the 
amount  of  $107. 

FINDINGS  OF  FACT. 

1.  The  claimant  alleges  that  during  the  latter  months  of  the  war 
in  various  conferences  with  the  officials  of  the  Packing  House 
Branch,  Subsistence  Division,  it  was  urged  to  speed  up  production 
and  keep  itself  prepared  to  furnish  meat  products  on  short  notice, 
as  the  officers  anticipated  large  demands  for  the  products  extending 
over  a  period  of  years;  that  the  claimant  company  was  urged  to 
purchase  supplies  of  raw  materials  in  advance  in  order  to  have  them 
available  when  contracts  for  meat  were  awarded.  It  is  also  alleged 
that  it  was  assured  that  the  United  States  would  protect  it  on  any 
loss  it  might  sustain  in  that  connection. 
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2.  A  hearing  was  afforded  the  claimant,  at  which  hearing  it  was 
agreed  by  its  representatives  that  the  agreements  referred  to  in  the 
statement  of  claim  were  the  agreements  upon  which  it  had  filed  claim, 
as  shown  in  the  decision  of  this  Board  dated  March  23,  1920. 

DECISION. 

All  allotments  or  agreements  for  the  production  of  meats  down  to 
and  including  the  allotment  or  agreement  for  delivery  in  February, 

1919,  have  been  fully  performed  and  completed  on  both  sides.  The 
allotment,  contract,  or  agreement  for  the  March,  1919,  deliveries 
was  made  after  November  11,  1918,  and  consequently  this  Board 
lield  that  there  could  be  no  settlement  therefor  under  the  act  of 
March  2,  1919.     (Armour  &  Co.,  Case  No.  1165  et  al.,  March  23, 

1920,  Vol.  3,  these  Decisions.)  There  was  no  agreement  or  allotment 
at  any  time  for  any  meats  to  be  delivered  after  March,  1919,  nor 
was  there  any  agreement  to  save  the  claimant  harmless  or  to  protect 
it  against  loss  on  any  commitments  in  excess  of  what  was  required 
for  the  allotments  or  agreements  which  were  actually  made.  It 
follows,  therefore,  that  the  relief  prayed  for  must  be  denied. 

DISl'OSITION. 

Final  order  will  issue  denying  the  claim  and  dismissing  the  state- 
ment of  claim. 
Col.  Delafield  and  Mr.  Howe  concurring. 


April  16,  1920. 
Case  No.  276. 

7/1  /t  CLAIM  OF  LAKESIDE  BISCUIT  CO. 

1.  PKOMISE  TO  SUOOEST  A  CONT&ACT.^Where  the  evidence  shows  that  the 
claimant  was  only  promised  that  a  contract  would  be  suggested  hy  an 
oi&cer,  who  had  no  authority  even  to  negotiate  and  so  informed  claimant, 
there  is  no  obligation  under  the  act  of  March  2,  1919,  on  the  part  of 
the  United  States  Government  to  reimburse  the  claimant  for  loss  sus- 
tained in  procuring  supplies  to  perform  such  anticipated  contract. 

S.  CLAIM  AND  DECISION. — This  claim  for  f6,213.S4  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  claimant  sus- 
tained a  loss  in  that  amount  in  procuring  material  to  perform  a  con- 
tract which  was  promised  but  not  given.  Held,  claimant  is  not  en- 
titled to  the  relief  sought. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  .Board. 

STATEMENT  OF  FACTS. 

1.  The  Board  of  Contract  Adjustment,  by  its  decision  of  October 
14,  1919,  denied  the  claimant  relief  under  the  act  of  March  2,  1919. 
The  claimant  filed  a  petition  for  rehearing  which  was  denied  by  the 
Board  on  Xovember  24, 1919.  The  claimant  then  appealed  to  the  Sec- 
retary of  War  praying  that  said  decision  be  reversed.  The  special 
advisers  to  the  Secretary  of  War  recommended  "that  the  case  be 
returned  to  the  Board  of  Contract  Adjustment  with  instructions  to 
vacate  the  findings  of  fact  and  decision  heretofore  rendered,  and  to 
take  such  further  steps  as  may  be  necessary  to  ascertain  whether  the 
vlaimaht  was  requested  or  instructed  to  procure  the  materials  reim- 
bursement for  wliich  is  now  sought:  and,  if  it  shall  be  found  that 
claimant  was  so  requested  or  instructed,  then  to  make  a  certificate 
showing  an  implied  agreement  that  the  United  States  would  reim- 
burse claimant  for  loss  incurred  by  reason  of  compliance  with  such 
request  or  instructions,'^'^  The  Assistant  Secretary  of  War,  on  March 
2, 1920,  concurred  in  the  recommendation  of  the  special  advisers  and 
ordered  that  further  proceedings  be  taken  in  accordance  with  said 
recommendation.  In  accordance  with  this  order  the  case  was  set  for 
rehearing.  At  the  rehearing  on  April  5,  1920,  the  transcript  of  tha 
testimony  of  the  hearing  on  September  26,  1919,  was  made  a  part 
of  this  record  and  will  be  considered  bv  the  Board  in  this  decision. 
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2.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $6,439.40,  less  $526.56  for 
salvage,  by  reason  of  an  agreement  alleged  to  have  been  entered  into 
between  the  claimant  and  the  United  States. 

3.  The  claimant  in  its  petition  alleges  that  on  or  about  September  1 
Capt.  Van  Home,  of  Xew  York  quartermaster  department,  in 
conversation  with  its  president,  Mr.  W.  E.  Bettridge,  and  its  eastern 
sales  agent,  Mr.  W.  M.  Brownell,  instructed  it,  as  he  had  done  before, 
that  he  would  recommend  to  the  Quartermaster's  Office,  Washington,, 
that  an  order  be  placed  with  it  for  1,000,000  pounds  of  hard  bread, 
packed  in  8-ounce  cartons,  100  to  the  case,  at  $0.13f  per  pound ;  that 
claimant's  representatives  explained  to  Capt.  Van  Home  that  it  could 
only  meet  this  low  price  on  hard  bread  by  placing  an  order  with 
carton  manufacturers,  wax  paper,  and  wrapper  makers  for  2,000,000 
each  of  these  three  items  to  complete  this  order ;  that  to  enable  claim- 
ant to  give  the  quartermaster  department  hard  bread  for  overseas 
thoroughly  dry  and  of  the  proper  bake  and  color,  claimant's  repre- 
sentatives advised  the  purchase  of  1,000,000  pounds  of  flour  of  the 
wheat  crop  of  1917;  that  Capt.  Van  Home  thought  all  of  the  above 
suggestions  correct  and  his  wishes  were  carried  out;  that  this  was 
the  usual  way  hard-bread  orders  from  the  New  York  quartermaster 
department  were  placed  ^i^ith  claimant  company;  and  that  subse- 
quently it  received  an  order  for  only  500,000  pounds  of  hard-bread 
from  the  Chicago  depot  quartermaster.  The  claimant  is  now  seek- 
ing reimbursement  for  expenditures  incurred  in  purchasing  the  addi- 
tional raw  materials  to  fulfill  an  order  for  1,000,000  pounds  of  hard- 
bread. 

4.  The  president  of  claimant  company,  W.  E.  Bettridge,  testified 
that  in  securing  hard-bread  orders  from  Capt.  Van  Home  he  would 
always  get  a  verbal  order  in  person  and  the  written  order  or  c<mtract 
would  come  through  in  regular  form  in  about  two  or  three  weeks: 
that  after  taking  such  an  order  his  company  would  immefdiately 
purchase  labels,  cartons,  wax  paper,  flour,  and  other  supplies  to  fulfill 
said  order;  that  he  and  Mr.  Brownell  visited  Capt.  Van  Home  the 
early  part  of  September  and  told  him  that  they  had  about  completed 
their  present  contract  for  hard-bread  and  asked  him  for  additional 
orders ;  that  Capt.  Van  Home  said  that  he  would  suggest  or  recom 
mend  that  Washington  give  his  company  a  million-pound  order: 
that  he  wanted  claimant's  factory  to  run  uniri'terruptedly  to  manu- 
facture hard-bread  for  his  department;  and  "♦  *  ♦  that  the 
Government  was  needing  it  very  badly,  and  to  go  ahead  and  order 
the  stuff."    Mr.  Bettridge  further  testified  that  Capt.  Van  Hon^e 
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wanted  to  purchase  hard-bread  cheaper  than  his  company  wanted  to 
make  it ;  that  they  explained  to  him  that  to  meet  the  price  he  want^sd 
his  company  would  have  to  buy  a  larger  quantity  of  supplies;  that 
he,  Bettridge,  said  this  was  about  the  end  of  the  old  crop  of  flour ; 
that  the  new  flour  coming  would  contain  more  moisture,  and  sus:- 
gested  that  his  company  had  better  purchase  about  5,000  barrels  of 
the  old  wheat  crop;  Capt.  Van  Home  thought  it  was  a  good  plan, 
because  he  wanted  a  dark,  well-baked  and  colored  hard-bread;  that 
he  thought  Capt.  Van  Home  said  his  company  would  be  perfectly 
safe  in  going  ahead,  or  some  words  to  that  effect;  that  Capt.  Van 
Home  said  there  had  been  a  zone  made  in  Chicago  for  settlement 
which  had  jurisdiction  over  claimant's  territory,  but  he  would  like 
to  still  keep  claimant's  factory  working  out  of  his  territory,  and 
that  after  this  he,  Bettridge,  should  go  to  the  Chicago  zone,  and 
that  immediately  after  this  conversation  and  upon  the  basis  of  Capt. 
Van  Home's  statement  that  he  would  suggest  or  recommend  a  con- 
tract for  1,000,000  pounds  of  bread  his  company  purchased  the  mate- 
rials necessary  for  this  quantity  of  bread. 

5.  Mr.  W.  M.  Brownell,  purchasing  agent  and  eastern  sales  agent 
of  claimant  company,  testified  that  his  recollection  was  that  Capt. 
Van  Home  told  Mr.  Bettridge  to  buy  the  flour,  to  get  the  supplies 
in ;  that  he  was  in  urgent  need  of  this  bread ;  that  he  wanted  claim- 
ant's factory  to  run  at  full  capacity;  that  Capt.  Van  Home  told 
him  these  orders  would  come  through  the  Chicago  zone  instead  of 
the  Washington  zone ;  that  he  gave  him  to  understand  that  he  could 
get  no  more  orders  in  New  York  and  that  they  would  all  have  to 
come  through  Chicago  after  this.  Mr.  Brownell  further  testified 
(Transcript,  pp.  18,  19)  : 

"Mr.  Brownell.  I  can  not  add  much  to  his  (Bettridge's)  state- 
ment, except  to  substantiate  what  he  said.  He  failed  to  bring  out  the 
importance  of  getting  those  orders  for  raw  materials  placed  immedi- 
ately, because  printers  and  carton  manufacturers — if  it  was  not  for 
Government  materials,  they  would  not  give  it  to  you  under  five  or  six 
months ;  so  that  is  why  most  of  those  orders  were  placed  right  in  New 
York  the  very  day  this  contract  was  given  verbally.  Some  of  those 
orders  we  wired  for  bids,  I  think,  that  same  day,  and  placed  the  ord- 
ers that  day,  or  the  following  day,  and  my  job  was  to  keep  after  the 
labels  and  cartons  and  get  delivery  in  there. 

"  Question.  What  did  Capt.  Van  Home  say  to  you  about  the  Chi- 
cago depot  issuing  a  contract?    Do  you  recall  that? 

"Mr.  Brownell.  Well,  all  my  recollection  on  that  is  he  said  he 
would  recommend  through  Washington  that  the  Chicago  zone  place 
the  usual  form  contract.  That  is  the  way  we  had  been  getting  them. 
I  never  actually  saw  any  of  the  formal  contracts  myself.  I  under- 
stood they  came  there  from  Washington,  New  York,  or  Chicago." 

6.  Mr.  F.  M.  Van  Home,  formerly  captain  in  the  Quartermaster- 
Corps,  attached  to  the  Subsistence  Division,  New  York  zone  supply 
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office,  and  in  charge  of  procuring  hard-bread*  in  tins  and  cartons  and 
hard-bread  tins,  testified  (Transcript,  pp.  110,  111) : 

"Mr.  Van  Hornb.  Mr.  Brownell  and  Mr.  Bettridge  came  to  my 
office  one  morning  in  the  early  part  of  September  and  stated  that  the 
last  contract  that  I  had  given  them  was  about  completed,  and  if  they 
were  to  continue  to  give  us  an  uninterrupted  supply  of  hard-bread  it 
would  be  necessary  for  them  to  receive  another  contract  very  soon. 
/  told  them  that  1  had  no  authority  to  place  any  further  contracts 
with  them^  as  they  were  now  in  the  Chicago  zone.  They  stated  that 
as  they  had  alwaj^s  done  business  through  the  New  York  zone  they 
would  like  to  continue  and  not  have  to  go  to  Chicago.  I  said,  to  the 
best  of  my  recollection,  as  I  told  theni^  it  would  he  impossible;  that 
I  had  no  jurisdiction  whatsoever  over  their  factory^  but  that  I  would 
require  a  continuous  production  as  they  had  been  giving  me  before. 
We  then,  as  near  as  I  can  remember,  entered  into  a  discussion  as  to 
price.  They  stated  they  could  not  accept  a  contract  for  $0.13|  unless 
they  did  receive  one  for  one  million  pounds.  I  told  them,  as  far  as 
I  could  see,  there  was  no  objection  to  giving  them  a  contract  for  that 
:amount,  as  there  seemed  to  be  an  unlimited  demand  for  hard-bread 
in  cartons.  After  considerable  discussion,  I  told  them  that  I  would 
telegraph  the  department  in  Washington  and  sugaest  that  they  be 
given  a  contract  through  the  Chicago  zone  supply  officer  for  one 
million  pounds  of  hard-bread  in  cartons  at  $0.13|." 

Mr.  Van  Home  further  testified  that  he  dictated  the  following 
telegi*am  in  the  presence  of  Mr.  Bettridge  and  Mr.  Brownell : 

August  29, 1918. 
To  the  Quartermaster  General, 

Washin^ton^  D,  C. 

Attention  Subsistence. 

Lakeside  Biscuit  Company,  Toledo,  Ohio,  offer  this  depot  o^ie  viU- 
lion  pounds  hard-hread  in  cartons  at  $0.13%  per  pound  f .  o.  b.  Toledo. 
Suggest  an  order  be  placed  with  them  through  the  depot  quarter- 
master^  Chicago.  This  can  be  used  for  stock  at  Pier  1,  Hoboken,  or 
for  shipment  overseas.  Lakeside  Biscuit  Company  will  complete  in 
n  few  days  their  present  order,  and  arrangements  should  be  made  at 
once  to  place  an  order  with  them,  so  they  would  not  be  compelled  to 
5hut  down. 

(Signed)  Williamson, 

Depot  Quartei'master^  Subsistence, 


M 


Mr.  Van  Home  stated  that  in  the  above  telegram  he  used  the  word 
suggest "  rather  than  "  recommend  "  because  he  wanted  to  make  it 
clear  that  he  realized  he  had  no  authority  to  negotiate  contracts  out 
of  his  zone. 

Mr.  Bettridge  testified  that  there  was  something  in  his  mind  about 
the  telegram  at  the  conference  and  also  some  discussion  about  it,  and 
Mr.  Brownell  testified  that  Mr.  Van  Home  dictated  and  sent  the 
telegram  during  the  conference  in  his  (Van  Home's)  office. 
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Mr.  Van  Home  further  testified : 

"  Mr.  Van  Horne.  After  dictating  this  telegram  in  the  presence  of 
Mr.  Bettridge  and  Mr.  Brownell,  Mr.  Bettriage  asked  me  if,  in  my 
opinion,  he  was  safe  in  going  ahead  and  ordering  his  cartons,  wrap- 
pers, wax  paper,  and  flour  for  the  performance  oi  this  supposed  con- 
tract. To  the  best  of  my  recollection,  I  told  him  that  I  believed  he 
was  safe  in  going  ahead,  as  my  recommendations  or  suggestions  had 
always  been  accepted  and  I  felt  that  we  would  require  a  continuous 
operation  of  his  factory,  and  he  had  every  reason  to  believe  that  he 
would  get  a  contract.     *     *     ♦     (Transcript,  pp.  112,  113.) 

"Mr.  Van  Horne.  In  the  early  part  of  1918,  when  I  first  began! 
placing  contracts  with  the  Lakeside  Biscuit  Company,  the  New  York 
depot  had  authority  to  place  contracts  without  consulting  Washing- 
ton before  placing  a  contract.  That  would  usually  come  in  the  form 
of  a  telegram  granting  us  authority,  after  our  re(juest  for  authority^ 
and  the  contract  would  be  drawn  in  the  New^  Itork  zone  and  for- 
warded to  the  contracting  branch.    (Transcript,  pp.  113, 114.) 

"Question.  State  whether  or  not  you  instructed  them  to  buy  thi^ 
material  to  make  one  million  poundaf 

"Mr.  Van  Horne.  /  did  not  insti'uct  them;  no  sir.  (Transcript, 
p.  115.) 

"  Question.  Did  you  instruct  them  to  commence  operation  on  this 
contract  as  soon  as  thev  completed  their  previous  contract  ? 

"  Mr.  Van  Horne.  i^o^  sir.  I  had  no  authority  to  do  anything  like 
that^  but  I  did  tell  them  that  I  wanted  a  continuous — that  I  would 
require  a  continuous  production  from  their  factory.     ♦     *     ♦ 

"  Question.  But  you  told  them  that  you  would  require  a  continuous 
operation  of  their  plant  ? 

"  Mr.  Van  Horne.  Yes,  sir ;  to  meet  my  requirements,  to  meet  my 
demands,  I  would  reauire  the  continuous  production  of  their  plant. 

"  Question.  Even  tnough  they  were  out  of  your  zone  ? 

"  Mr.  Van  Horne.  Yes,  sir.  That  was  not  telling  them— I  wish 
to  repeat  that,  or  to  explain  that.  I  told  them  that  I  would  require 
it  to  meet  the  demands  made  on  me  for  hard-bread,  the  continuous 
production  of  their  factory.  That  was  merely  a  statement  as  to  my 
requirements. 

Question.  As  to  your  needs? 

".Mr.  Van  Horne.  As  to  my  needs. 

"  Question.  As  to  your  needs  to  supply  your  demands  ? 

"  Mr.  Van  Horne.  Yes,  sir. 

"  Question.  As  I  understand,  you  did  not  mean  to  convey  the  im- 
pression that  vou  would  require  them  to  produce  this  stuff? 

"  Mr.  Van  I^orne.  No  ;  I  had  no  authority  over  their  factory  what- 
soever. 

"  Question.  That  is,  as  I  understand  it.  Now,  you  answered  a  while 
ago  to  a  question  by  counsel  that  you  did  not  instruct  the  claimant  to 
go  out  and  purchase  this  raw  material  for  this  million  pounds  of 
hard-bread.  /  vnll  a^k  you^  did  you  request  them  to  go  out  and 
buy  it? 

"  Mr.  Van  Horxe.  /  donH  believe  I  did;  no^  sir. 

"  Question.  If  they  had  asked  your  advice  you  would  probably  have 
given  them  your  opinion  on  the  matter,  wouldn't  you  ? 
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"  Mr.  Van  Horne.  They  did  ask  my  advice. 

"Question.  And  you  advised  them? 

"  Mr.  Van  Horne.  That  I  believed  thev  would  be  safe  in  placing 
the  contracts  for  these  raw  materials."  (Transcript,  pp.  115, 116, 117, 
118.) 

7.  The  claimant  received  a  contract  (No.  8139-G,  dated  September 
10, 1918)  from  the  Chicago  depot  quartermaster  about  the  latter  part 
of  September,  1918,  for  500,000  pounds  of  hard  bread  in  8-ounce  car- 
tons, packed  100  cartons  to  the  case,  at  $0.13J  per  pound,  to  be 
shipped  at  the  rate  of  150,000  cartons  per  week,  beginning  immedi- 
ately, order  to  be  completed  October  26,  1918. 

8.  Mr.  Edmund  A.  Hey,  captain,  Quartermaster  Corps,  in  charge 
of  the  Purchasing  Branch  of  the  Grocery  Division,  Chicago  General 
Supply  Depot,  from  July  28, 1918,  to  May  19,  1919,  in  a  signed  writ- 
ten statement,  sworn  to  under  date  of  July  30,  1919,  stated,  in  part, 
as  follows: 

"  Further,  that,  during  the  period  above  recited,  all  hard-bread  pur- 
chased by  the  Chicago  depot  was  purchased  under  his  personal  di- 
rection. 

"  Further,  that  early  in  September,  1918,  Chicago  was  directed  by 
the  Office  of  the  jQuartermaster  in  Washington  to  issue  a  contract  to 
the  Lakeside  Biscuit  Company  for  500,000  pounds  of  hard-bread  in 
8  oz.  cartons,  packed  100  to  an  export  box,  at  IS^it  per  pound. 

"That,  in  accordance  with  said  instructions,  contract  No.  8139-G 
was  issued.  The  necessary  copies  of  this  contract  were  mailed  to 
the  contractor,  who  raised  the  question  that  it  was  his  understanding 
that  he  was  to  have  an  order  for  1,000,000  pounds  of  hard-bread. 

"  Op.  September  28^  1918^  the  undersigned  addressed  a  letter  to  the 
contractor^  copy  of  which  is  attached  to  the  papers  pertaining  to 
the  case^  informing  the  contractor  that  the  Chicago  offi<ie  had  been 
authorized  to  purcha^se  only  500p00  pounds  of  hard-bread.  Con- 
tractor did  not  take  exception  to  this  position  and  no  further  request 
for  additional  business  was  made  until  early  in  November.^^ 

9.  The  claimant  and  the  Government  on  February  24,  1919,  en- 
tered into  a  cancellation  agreement  under  the  above  contract  which 
contains  the  following  clause: 

"Whereas  the  contractor  has  furnished  and  delivered  no  hard- 
bread  under  said  original  contract,  leaving  500,000  pounds  to  l)e 
delivered  thereunder." 

The  Government  under  this  cancellation  agreement  agreed  to  pay 
the  contractor  $7,592.73  for  the  cancellation  of  said  contract. 

DECISION. 

1.  The  principal  question  for  this  Board  to  decide  is  whether  or 
not  the  conference  between  the  claimant's  president,  Mr.  W.  K. 
Bettridge,  and  its  eastern  representative,  Mr.  W.  M.  Brownell   and 
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<TOA^ernment's  agent,  Capt.  Van  Home,  about  the  1st  of  September, 
1918,  constitutes  an  agreement  within  the  meaning  of  the  provisions 
of  the  Dent  Act,  wherein  the  claimant  was  to  manufacture  1,000,000 
pounds  of  hard-bread. 

2.  From  the  quoted  evidence  and  the  statement  of  facts  outlined 
tibove  it  appears  concUisively  that  there  was  not  an  agreement 
wherein  the  Government  is  under  obligations  to  reimburse  this  claim- 
ant for  commitments  made  or  obligations  incurred  upon  the  faith  of 
same.  Capt.  Van  Home's  testimony  was  positive  and  is  uncontra- 
dicted by  the  chiimant.  Capt.  Van  Home  testified  that  at  the  very 
beginning  of  the  conference  he  informed  the  chiimant's  president  that 
lie  had  no  authority  to  place  any  further  contracts  with  his  company, 
as  it  was  now  located  in  the  Chicago  zone.  The  claimant  admits  that 
Capt.  Van  Home  made  statements  about  the  Chicago  zone,  but  thinks 
it  had  reference  to  future  cohtracts.  However,  the  evidence  is  clear 
that  Capt.  Van  Home  told  the  claimant's  representatives  in  specific 
and  definite  language  that  because  its  factory  was  outside  of  his 
jurisdiction  he  did  not  have  the  authority  to  negotiate  or  recommend 
that  a  contract  for  hard-bread  be  given  to  the  claimant  but  that  he 
would  suggest  to  Washington  that  a  contract  be  placed  with  it.  It 
is  true  that  Capt.  Van  Home  at  this  conference  outlined  to  the  repre- 
sentatives of  the  claimant  the  needs  of  his  department  and  expressed 
the  opinion  that  the  capacity  of  the  claimant's  plant  would  be  needed 
in  taking  care  of  the  Government's  needs,  but  according  to  Capt.  Van 
Home's  sworn  testimony  claimant  was  informed  at  this  conference 
that  he  (Capt.  Van  Home)  could  no  longer  give  the  claimant  orders, 
or  even  recommend  that  orders  be  placed  with  it.  It  further  ap- 
pears from  the  testimony  that  Capt.  Van  Home,  in  the  presence  of 
the  claimant's  president,  Mr.  Bettridge,  and  its  eastern  representa- 
tive, Mr.  Brownell,  dictated  a  telegram  to  Washington  in  which  he 
stated  in  part  as  follows : 

"Lakeside  Biscuit  Company,  Toledo,  Ohio,  offers  this  depot 
1,000,000  lbs.  of  hard-bread  in  cartons  at  1330  per  pound  f.  o.  b. 
Toledo.  Suggest  an  order  be  placed  with  them  through  depot  guar- 
termaster^  Chicago^ 

3.  Capt.  Van  Home  in  this  telegram  informed  Washington  of  the 
claimant's  offer  and  suggested  that  an  order  be  placed  through  the 
Chicago  quartermaster  for  that  amount  in  view  of  the  fact  that  he 
could  use  it  in  his  department.  Capt.  Van  Home  further  testified 
that  prior  to  the  zoning  of  the  manufacturers  of  hard-bread,  when  he 
desired  to  place  an  order  with  the  claimant  company,  he  requested 
authority  from  Washington  to  place  an  order  for  a  certain  amount. 
Here  again  it  is  apparent  that  the  claimant  was  put  on  notice  that 
Capt.  Van  Home  was  not  recommending  that  an  order  be  placed  with 
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it,  but  in  view  of  the  representations  that  had  been  made  to  him  by 
the  claimant  and  the  past  excellent  performance  of  the  claimant,  he 
desired  to  inform  Washington  that  the  claimant  company  was  a 
source  of  supply. 

4.  Capt.  Van  Home  testified  that  he  did  not  instruct  or  authorize 
the  claimant  to  go  out  and  purchase  the  raw  materials  for  which  it 
now  seeks  reimbursement,  but  that  he  did  state  to  the  claimant  that 
in  his  opinion  it  would  be  safe  in  going  ahead  and  purchasing  the 
supplies.  This  statement  was  not  made  by  Capt.  Van  Home,  how- 
ever, until  the  claimant  had  first  been  notified  that  Capt.  Van  Home 
did  not  have  the  authority  to  negotiate  or  place  an  order  with  it,  and, 
secondly,  that  he  was  only  suggesting  to  Washington  that  an  order 
be  placed  with  it  for  1,000,000  pounds  of  hard-bread. 

5.  This  Board  has  many  times  decided  that  where  a  contractor  in 
anticipation  of  receiving  orders  from  the  Government  procures  raw 
materials  therefor  he  does  so  at  his  own  risk  and  that  there  is  no 
authority  given  under  the  act  of  March  2,  1919,  to  reimburse  such 
contractor  for  obligations  incurred  or  expenditures  made  in  antici- 
pation of  an  agreement.  The  Board  has  also  repeatedly  held  that 
the  promise  of  an  authorized  representative  of  the  Government  that 
he  will  recommend  an  award  for  the  manufacture  of  certain  articles 
does  not  constitute  an  agreement  within  the  meaning  of  the  above- 
mentioned  act,  even  where  there  was  a  representation  of  the  great 
need  for  the  article  which  was  the  subject  of  the  proposed  contracts 
in  the  absence  of  orders  to  prepare  to  manufacture  or  to  go  ahead 
with  the  proposed  contract. 

6.  It  is  true  that  the  hard-bread  situation  was  thoroughl}'  dift> 
cussed,  as  well  as  the  prices  and  probable  needs  of  the  Government; 
but  it  is  also  clear  that  no  definite  order,  oral  or  otherwise,  was  actu- 
ally given  to  the  claimant,  nor  was  it  authorized,  instructed,  re- 
quested, ordered,  or  urged  to  procure  the  raw  materials  in  contempla- 
tion of  an  order  for  1,000,000  pounds  of  hard-bread.  Under  date  of 
September  28,  1918,  the  claimant  did  receive  through  the  Chicago 
zone  an  order  for  500,000  pounds  of  this  bread,  and,  according  to 
Capt.  Hey's  afiidavit,  who  was  the  procurement  officer  of  hard  bread 
for  the  Chicago  zone,  the  claimant  made  no  objection  to  the  order 
being  for  only  500,000  pounds  of  bread  and  no  further  request  for 
additional  business  was  made  until  early  in  November. 

7.  It  is  therefore  the  opinion  of  this  Board  that  there  is  notliing 
in  the  record  nor  in  the  testimony  adduced  at  the  two  hearings  to 
support  the  claimant's  contention  that  the  raw  materials  for  the  man- 
ufacture of  1,000,000  pounds  of  hard-bread  were  purchased  under  the 
authority,  instruction,  or  direction  of  any  officer  or  agent  of  the 
Government.    H  is  therefore  found  that  no  contractual  relation  ex- 
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isted  between  the  claimant  and  the  Government  to  justify  the  allow- 
ance of  the  claim  herein  made. 
8.  For  the  reasons  stated,  therefore,  the  relief  sought  is  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision  to 
the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  16,  1920. 
Case  No.  1671. 

Jn  re  CLAIM  OF  BUFFALO  SHIBT  CO. 

1.  METHOD  OF  ADJUSTMENT. — ^Where  cllamant  has  a  contract  for  the  mann- 
facture  of  flannel  shirts,  suspended  because  of  the  armistice,  and  it  is 
established  that  the  standard  allowances  would  not  accomplish  a  fair 
and  eqjii table  adjustment  because  of  excessive  cost  due  largely  to  claim- 
ant's inexperience,  and  it  does  not  appear  that  claimant  through  attend- 
ance at  meetings  at  which  the  standard  allowance  was  flled,  or  other- 
wise, has  consented  thereto,  claimant  is  entitled  to  an  adjustment  under 
the  provisions  of  Supply  Circular  No.  Ill,  1918,  as  modlfled  by  the  reso- 
lution of  the  Standing  Committee  of  the  War  Department  Claims  Board 
with  respect  to  standard  allowances. 

It.  INCBEASED  COSTS. — Although  the  cost  of  production  may  be  increased 
because  of  a  street  railway  strike  and  an  epidemic  of  InfluenEa,  such 
circumstances  do  not  entitle  claimant  to  a  price  in  excess  of  that  flxed 
in  its  contract. 

8.  CLAIM  AND  DECISION.— Claim  for  |5,104.98  under  act  of  March  2,  1919, 
for  expense  in  performance  of  a  contract  for  the  manufacture  of  flannel 
shirts.  Held,  claimant  is  entitled  to  an  adjustment  under  Supply  Cir- 
cular No.  Ill,  1918,  as  modlfled  by  the  resolution  of  the  War  Department 
Claims  Board  of  March  6,  1920,  with  respect  to  standard  allowancet. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  or   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office  of 
Director  of  Purchase,  on  a  claim  for  $5,104.98,  on  an  informally 
executed  contract,  under  the  following  circumstances : 

2.  On  the  6th  day  of  July,  1918,  the  claimant  was  awarded  a  con- 
tract for  the  manufacture  of  approximately  60,000  olive- drab  flannel 
shirts,  at  a  fixed  price  of  53  cents  each,  to  include  cost  of  packing. 
The  contract  bears  No.  4385-N;  the  contracting  officer  named  is 
Col.  Alexander  E.  Piper,  but  is  signed  Colonel  Piper,  "  By  John  R. 
Holt,  Captain,  Q.  M.  R.  C."  The  claim  has  therefore  been  properly 
classified  as  a  Class  A  claim  under  the  act  of  March  2,  1919. 

3.  Prior  to  taking  this  contract,  the  claimant  had  not  manufac- 
tured any  flannel  shirts,  its  activities  being  devoted  to  the  manufac- 
ture of  high-grade  cotton  and  silk  shirts. 
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4.  On  or  about  the  20th  day  of  November,  1918,  the  claimant  was 
requested  to  suspend  production  under  this  contract  and  respond  to 
a  questibnnaire  as  to  the  amount  of  materials  on  hand  and  addi- 
tional facilities  installed  for  the  performance  of  this  contract.  On 
this  date  the  claimant  had  delivered  7,560  olive-drab  flannel  shirts, 
and  had  also  cut  7,042  additional  flannel  shirts  which  were  in  process 
of  manufacture,  and  which  it  was  allowed  to  complete  and  deliver, 
making  the  total  deliveries  under  this  contract  14,602,  leaving  ap- 
proximtely  35,400  of  the  garments  called  for  by  the  contract,  sus- 
pended. 

5.  On  or  about  February  8,  1919,  the  zone  supply  officer  at  New 
York  City  offered  the  claimant,  in  settlement,  the  sum  of  $2,861.71, 
this  sum  being  made  up  of  an  allowance  for  thread  and  labels  of 
$383.71,  and  7  cents  each  on  35,400  garments  suspended,  $2,478. 
The  claimant  refused  to  accept  this  settlement  and  appealed  to  the 
New  York  Zone  Board  of  Review,  which  affirmed  the  action  of  the 
zone  supply  officer,  and  claim  was  thereupon  submitted  to  the  Office 
of  Director  of  Purchase,  Washington,  D.  C,  and  the  action  of  the 
zone  supply  officer  was  affirmed. 

6.  The  proceedings  up  to  this  point  were  conducted  upon  the 
theory  that  this  was  a  formally  executed  contract,  but  on  August  4, 
19J9,  a  Certificate  Form  C  was  issued  by  the  Claims  Board,  Office 
of  Director  of  Purchase,  and  therefore  claim  was  again  considered 
by  the  zone  supply  officer  at  New  York,  who  affirmed  his  previous 
action.  An  appeal  was  taken  to  the  Claims  Board,  Office  of  Director 
of  Purchase,  which  affirmed  the  action  of  the  zone  supply  officer,  and 
the  claimant  now  appeals  to  the  Board  of  Contract  Adjustment. 

7.  It  appears  that  the  zone  supply  officer.  New  York,  the  New 
York  Zone  Board  of  Review,  and  also  the  Claims  Board,  Office  of 
Director  of  Purchase,  have  considered  themselves  bound  by  the 
standard  allowance  of  7  cents  per  garment,  provided  in  the  letter  of 
Mr.  Malcolm  Donald,  Chief  of  the  Clothing  and  Equipage  Division, 
Office  of  Director  of  Purchase,  under  date  of  December  5,  1918. 

8.  Principally  by  reason  of  the  lack  of  experience  of  the  claimant 
and  its  operatives  on  garments  of  this  character,  and  for  other 
reasons  disclosed  by  the  record,  claimant's  cost  per  garment,  without 
overhead,  was  $1,275,  which  in  the  month  of  November  was  reduced 
to  $0,506,  and  for  the  month  of  December  until  production  was 
suspended  this  cost  was  reduced  to  $0,366.  The  contract  price  was 
$0,536. 

Under  these  circumstances,  to  apply,  arbitrarily,  the  standard 
allowance  of  $0.07  per  garment  would  be  a  grave  injustice  to  the 
(claimant  and  would  not  accomplish  a  fair  and  eqflitable  adjustment. 
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9.  The  claimant  has  not,  through  attendance  or  representation  at 
meetings  at  which  standard  allowances  were  negotiated,  agreed  with 
the  Government  that  its  settlement  should  be  made  in  accordance 
with  the  standard  allowances,  nor  has  the  claimant  made  settle- 
ment of  any  claim,  under  another  contract,  according  to  the  table 
of  standard  allowances. 

DECISION. 

1.  It  is  considered  that  a  fair  and  equitable  basis  for  the  settle- 
ment of  this  claim  would  be  under  the  provisions  of  Supply  Circu- 
lar 111,  1918,  as  modified  by  the  resolution  of  March  6,  1920,  of  the 
Standing  Committee  of  the  War  Department  Claims  Board,  with 
respect  to  standard  allowances. 

2.  The  circumstances  of  a  street  railway  strike  and  an  epidemic 
of  influenza,  urged  by  the  claimant  as  increasing  its  cost,  should  be 
eliminated  in  determining  the  claimant's  cost. 

DISPOSITION. 

The  claim  will  be  transmitted  to  the  Claims  Board,  Office  of 
Director  of  Purchase,  for  further  consideration  under  the  provisions 
of  Supply  Circular  111,  1918,  and  this  opinion. 

Col.  Delafield  and  Mr.  Low  concurring. 


April  16,  1920. 
Case  No.  658. 

In  re  CLAIM  OF  THE  CITBTISS  AEBOPLANE  ft  HOTOB  COBPOBATION. 

1.  CLAnC  AND  DECISION.— Claim  for  |550,471.89  under  the  act  of  Karch  8, 
1919,  for  commitmeiits  and  expenses  in  connection  with  the  mannfac- 
ture  of  motors.    Held,  claimant  entitled  to  an  adjustment  in  part. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  TraflSc 
Division  Supply  Circular  No.  17,  1919,  for  $550,741.29,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  At  the  hearing  before  this  Board  on  March  31,  1920,  the  Cur- 
tiss  Co.  amended  its  claim  by  alleging  the  value  of  materials  now  on 
hand  as  inventoried  to  be  $372,936.89.  It  also  claims  that  it  should 
receive  whatever  it  paid  out  by  way  of  direct  labor  on  the  materials 
shown  in  the  inventory  and  such  amount  as  shall  be  determined  to 
constitute  the  overhead  and  general  expenses  directly  applicable  to 
the  agreement.  It  also  claims  an  additional  amount  of  10  per  cent 
on  the  amount  found  to  be  due  for  expenses  and  services. 

3.  The  Curtiss  Co.  in  1917  operated  several  plants  for  the  con- 
struction of  airplanes  and  motors  for  airplanes.  Its  plant  at  South 
Elmwood,  N.  Y.,  was  engaged  in  July,  1917,  in  the  manufacture  of 
an  airplane  motor  known  as  the  "  V-2 "  or  "  V-3  "  or  "  V-10  "  or 
"V-X"  motor.  It  did  not  have  sufficient  orders  at  that  time  to 
justify  the  continuance  in  operation  of  its  South  Elmwood  plant. 

4.  In  a  letter  from  the  Aircraft  Production  Board  dated  July  20, 
1917,  addressed  to  Mr.  John  N.  Willys,  president  of  the  claimant 
company,  it  is  stated : 

m 

"  This  is  to  confirm  the  substance  of  our  conference  of  yesterday, 
at  which  the  following  were  present." 

The  names  given  include  the  officers  of  the  claimant  company  and 
Messrs.  Coffin,  Deeds,  Montgomery,  and  Waldon,  of  the  Aircraft . 
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Production  Board.     The  letter  reads,  under  the  heading  "  V  2-3, 

V  2-10  motors": 

"  We  understand  your  situation  on  these  motors  and  the  necessity 
of  knowing  prior  to  August  1st  about  keeping  these  in  production 
and  to  what  extent.  We  cabled  Europe  on  this  matter  and  will  ad- 
vise you  immediately  upon  receiving  advice.  In  the  meantime  please 
give  us  a  statement  of  your  situation  as  to  these  engines,  showing 
your  own  factory  order  and  against  this  the  number  that  will  be  re- 

auired  to  meet  the  Army  orders,  the  Navy  orders,  and  the  balance — 
eficiency  or  surplus — as  the  matter  stands." 

On  August  1,  1917,  Mr.  Morgan,  of  the  Curtiss  Co.,  sent  a  tele- 
gram to  Mr.  S.  D.  Waldon,  of  the  Aircraft  Production  Board,  as 
follows : 

"  Eeferring  to  subject  discussed  with  us  when  in  Washington,  also 
our  letter  with  reference  V  two  3  motors.  Our  Elmwood  plant  is  to 
a  point  now  where  it  must  either  go  ahead  or  begin  shut  down.  Can 
you  advise  us  anything  definite  immediately  ?    Kindly  wire." 

Mr.  Waldon  answered  this  telegram  on  August  1, 1917,  as  follows: 

"  We  will  recommend  to  our  Board  at  meeting  to-morrow  that  you 
be  instructed  to  proceed  with  two  hundred  more  V  23  engines  output 
at  rate  of  twelve  per  week." 

On  August  2, 1917,  Mr.  Morgan  sent  the  following  telegram : 

Deeds,  Waldon, 

Aircraft  Production  Boards 

Munsey  Bldg,^  Washingtoii^  D.  C: 

In  order  to  avoid  delay,  are  placing  orders  to-day  for  all  material 
necessary  200  more  V  two  3  engines,  rate  of  12  per  week,  delivery  to 
commence  at  conclusion  of  present  contracts.  Kindly  wire  as  soon 
as  possible  if  Board  approves  this  order. 

(Signed)  Morgan,  Curtiss  Aeroplane. 

The  following  telegram  was  sent  August  3,  1917,  although  dated 
August  4,  1917: 

W.  A.  Morgan, 

Curtiss  Aeroplane  Co.^  Buffalo^  N,  Y.: 

Board  approved  recommendations  that  Army  and  Navy  plaoe 
combined  orders  totaling  200  V  2  engines;  copy  of  resolutions  will 
be  mailed  you. 

(Signed)  Waijx)N,  Aircraft  Production  Board, 

Next  in  order  is  the  following  letter : 

War  Department, 
Office  of  the  Chief  Signal  Officer, 

Washington^  August  S^  1917. 
Mr.  W.  A.  Morgan, 

Curtiss  Aeroplane  Co.^  Buffalo^  N.  Y. 

Dear  Sir:  At  a  meeting  of  the  Aircraft  Production  Board  this 
afternoon  a  resolution  was  passed,  copy  of  which  will  be  forwarded 
to  you,  recommending  to  the  Chief  oignal  Officer  and  to  the  Navy 
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Department  that  orders  be  placed  with  your  company  covering  a 
combined  total  of  200  of  the  200  H.  P.  engines  of  the  type  to  be 
selected  by  the  respective  departments.  Your  correspondence  has 
mentioned  the  V  2-3  and  V  2-^10,  which  I  assume  covered  some 
difference  between  the  models,  and  which  is  the  reason  for  framing 
the  resolution,  so  that  each  department  will  specify  the  variations 
it  desires. 

Deliveries  will  be  specified  when  contracts  are  made. 
Very  truly,  yours, 

(Signed)  S.  D.  Waldon, 

Aircraft  Production  Board, 

On  August  4,  1917,  the  Aircraft  Production  Board  wrote  the 
Curtiss  Co. : 

"  Confirming  our  telegram  of  August  3rd  we  attach  hereto  copy 
of  resolution  passed  in  the  meeting  of  the  Aircraft  Production  Board 
on  August  3rd." 

The  resolution  of  the  Aircraft  Production  Board  of  August  3, 
1917,  is  as  follows : 

"  Whereas  the  Joint  Armjr  and  Navy  Technical  Board  has  included 
in  its  program  the  following  airplanes  using  the  Curtiss  V  2-3 
engines : 

Planes.  Ehigines. 

Army:  Coast  Art.  Are  control.^ . 850  R-6's  799 

Navy:  Kecounaissanee ___  250  R-4's  400 

Service  luachines 200  U-6'.s  400 


750  (sic)  1,500  (sic) 

and 

"Whereas  the  Curtiss  factory  state  they  must  have  word  prior 
to  August  1st  or  suffer  serious  inconvenience  and  expense  on  account 
of  a  break  in  production  of  these  200  H.  P.  engines : 

"It  is  resolved  that  the  Aircraft  Production  Board  recommend 
to  the  Chief  Signal  Officer  and  the  Navy  Department  that  orders 
be  given  to  the  Curtiss  Company  for  a  combined,  total  of  200  of 
these  200  H.  P.  engines  of  the  type  to  be  specified  by  the  Joint  Army 
and  Navy  Technical  Board." 

There  is  a  memorandum  in  the  files  dated  August  7,  1917,  which 
reads : 

Council  of  National  Defense, 

Aircraft  Production  Board, 

August  7, 1917. 
Memorandum  for  Mr.  Waldon : 

Will  you  please  advise,  so  that  we  may  inform  the  Finance  and 
Supply,  as  to  how  the  order  for  200  V  2  type  3  engines  should  be 
proportioned,  as  it  was  stated  in  the  resolution  that  these  were  for 
the  Army  ana  Navy.  * 

Aircraft  Production  Board 
By  Arthur  G.  Cable, 

Executive  Secretary, 
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"  Mr.  Van  Horne.  They  did  ask  my  advice. 

"  Question.  And  you  advised  them? 

"  Mr.  Van  Horne.  That  I  believed  they  would  be  safe  in  placing 
the  contracts  for  these  raw  materials."  (Transcript,  pp.  115, 116, 117, 
118.) 

7.  The  claimant  received  a  contract  (No.  8139-G,  dated  September 
10, 1918)  from  the  Chicago  depot  quartermaster  about  the  latter  part 
of  September,  1918,  for  500,000  pounds  of  hard  bread  in  8-ounce  car- 
tons, packed  100  cartons  to  the  case,  at  $0.13J  per  pound,  to  be 
shipped  at  the  rate  of  150,000  cartons  per  week,  beginning  immedi- 
ately, order  to  be  completed  October  26, 1918. 

8.  Mr.  Edmund  A.  Hey,  captain.  Quartermaster  Corps,  in  charge 
of  the  Purchasing  Branch  of  the  Grocery  Division,  Chicago  General 
Supply  Depot,  from  July  28, 1918,  to  May  19,  1919,  in  a  signed  writ- 
ten statement,  sworn  to  imder  date  of  July  30,  1919,  stated,  in  part, 
ss  follows: 

"  Further,  that,  during  the  period  above  recited,  all  hard-bread  pur- 
chased by  the  Chicago  depot  was  purchased  under  his  i)ersonal  di- 
rection. 

"  Further,  that  early  in  September,  1918,  Chicago  was  directed  by 
the  Office  of  the  Quartermaster  in  Washington  to  issue  a  contract  to 
the  Lakeside  Biscuit  Company  for  500,000  pounds  of  hard-bread  in 
8  oz.  cartons,  packed  100  to  an  export  box,  at  135^.  per  pound. 

"That,  in  accordance  with  said  instructions,  contract  No.  8139-G 
was  issued.  The  necessary  copies  of  this  contract  were  mailed  to 
the  contractor,  who  raised  the  question  that  it  was  his  understanding 
that  he  was  to  have  an  order  for  1,000,000  pounds  of  hard-bread. 

"  On  September  28^  1918^  the  undersigned  addressed  a  letter  to  the 
contractor^  copy  of  which  is  attached  to  the  papers  pertaining  to 
the  case^  informing  the  contractor  that  the  Chicago  office  had  been 
authoHzed  to  purchase  only  BOOpOO  pounds  of  hard-bread.  Con- 
tractor did  not  take  exception  to  this  position  and  no  further  i^equeM 
for  additional  business  was  made  until  early  in  November.'^^ 

9.  The  claimant  and  the  Government  on  February  24,  1919,  en- 
tered into  a  cancellation  agreement  under  the  above  contract  which 
contains  the  following  clause: 

"Whereas  the  contractor  has  furnished  and  delivered  no  hard- 
bread  imder  said  original  contract,  leaving  500,000  pounds  to  lie 
delivered  thereunder." 

The  Government  under  this  cancellation  agreement  agreed  to  pav 
tlie  contractor  $7,592.73  for  the  cancellation  of  said  contract. 

DECISION. 

1.  The  principal  question  for  this  Board  to  decide  is  whether  or 
not  the  conference  between  the  claimant's  president,  Mr.  W.  K. 
Bettridge,  and  its  eastern  representative,  Mr.  W.  M.  Brownell   and 
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<TOvemiiient's  agent,  Capt.  Van  Home,  about  the  1st  of  September, 
1918,  constitutes  an  agreement  within  the  meaning  of  the  provisions 
of  the  Dent  Act,  wherein  the  claimant  was  to  manufacture  1,000,000 
pounds  of  hard-bread. 

2.  From  the  quoted  evidence  and  the  statement  of  facts  outlined 
nbove  it  appears  conclusively  that  there  was  not  an  agreement 
wherein  the  Government  is  under  obligations  to  reimburse  this  claim- 
ant for  commitments  made  or  obligations  incurred  upon  the  faith  of 
same.  Capt.  Van  Home's  testimony  was  positive  and  is  uncontra- 
dicted by  the  claimant.  Capt.  Van  Home  testified  that  at  the  very 
beginning  of  the  conference  he  informed  the  claimant's  president  that 
he  had  no  authority  to  phice  any  further  contracts  with  his  company, 
as  it  was  now  located  in  the  Chicago  zone.  The  claimant  admits  that 
Capt.  Van  Home  made  statements  about  the  Chicago  zone,  but  thinks 
it  had  reference  to  future  cohtracts.  However,  the  evidence  is  clear 
that  Capt.  Van  Home  told  the  claimant's  representatives  in  specific 
and  definite  language  that  because  its  factory  was  outside  of  his 
jurisdiction  he  did  not  have  the  authority  to  negotiate  or  recommend 
that  a  contract  for  hard-bread  be  given  to  the  claimant  but  that  he 
would  suggest  to  Washington  that  a  contract  be  placed  with  it.  It 
is  true  that  Capt.  Van  Home  at  this  conference  outlined  to  the  repre- 
sentatives of  the  claimant  the  needs  of  his  department  and  expressed 
the  opinion  that  the  capacity  of  the  claimant's  plant  would  be  needed 
in  taking  care  of  the  Government's  needs,  but  according  to  Capt.  Van 
Home's  sworn  testimony  claimant  w^as  informed  at  this  conference 
that  he  (Capt.  Van  Home)  could  no  longer  give  the  claimant  orders, 
or  even  recommend  that  orders  be  placed  with  it.  It  further  ap- 
pears from  the  testimony  that  Capt.  Van  Home,  in  the  presence  of 
the  claimant's  president,  Mr.  Bettridge,  and  its  eastern  representa- 
tive, Mr.  Brownell,  dictated  a  telegram  to  Washington  in  which  he 
stated  in  part  as  follows : 

"Lakeside  Biscuit  Company,  Toledo,  Ohio,  o-ffers  this  depot 
1,000,000  lbs.  of  hard-bread  in  cartons  at  13^0  per  pound  f.  o.  b. 
Toledo.  Suggest  an  order  be  placed  with  them  through  depot  quar- 
termaster^ GhicagoP 

3.  Capt.  Van  Home  in  this  telegram  informed  Washington  of  the 
claimant's  offer  and  suggested  that  an  order  be  placed  through  the 
Chicago  quartermaster  for  that  amount  in  view  of  the  fact  that  he 
could  use  it  in  his  department.  Capt.  Van  Home  further  testified 
that  prior  to  the  zoning  of  the  manufacturers  of  hard-bread,  when  he 
desired  to  place  an  order  with  the  claimant  company,  he  requested 
authority  from  Washington  to  place  an  order  for  a  certain  amount. 
Here  again  it  is  apparent  that  the  claimant  was  put  on  notice  that 
Capt.  Van  Home  was  not  recommending  that  an  order  be  placed  with 
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it,  but  in  view  of  the  representations  that  had  been  made  to  him  by 
the  claimant  and  the  past  excellent  performance  of  the  claimant,  he 
desired  to  inform  Washington  that  the  claimant  company  was  a 
source  of  supply. 

4.  Capt.  Van  Home  testified  that  he  did  not  instruct  or  authorize 
the  claimant  to  go  out  and  purchase  the  raw  materials  for  which  it 
now  seeks  reimbursement,  but  that  he  did  state  to  the  claimant  that 
in  his  opinion  it  would  be  safe  in  going  ahead  and  purchasing  the 
supplies.  This  statement  was  not  made  by  Capt.  Van  Home,  how- 
ever, until  the  claimant  had  first  been  notified  that  Capt.  Van  Home 
did  not  have  the  authority  to  negotiate  or  place  an  order  with  it,  and, 
secondly,  that  he  was  only  suggesting  to  Washington  that  an  order 
be  placed  with  it  for  1,000,000  pounds  of  hard-bread. 

5.  This  Board  has  many  times  decided  that  where  a  contractor  in 
anticipation  of  receiving  orders  from  the  Government  procures  raw 
materials  therefor  he  does  so  at  his  own  risk  and  that  there  is  no 
authority  given  under  the  act  of  March  2,  1919,  to  reimburse  such 
contractor  for  obligations  incurred  or  expenditures  made  in  antici- 
pation of  an  agreement.  The  Board  has  also  repeatedly  held  that 
the  promise  of  an  authorized  representative  of  the  Government  that 
he  will  recommend  an  award  for  the  manufacture  of  certain  articles 
does  not  constitute  an  agreement  within  the  meaning  of  the  above- 
mentioned  act,  even  where  there  was  a  representation  of  the  great 
need  for  the  article  which  was  the  subject  of  the  proposed  contracts 
in  the  absence  of  orders  to  prepare  to  manufacture  or  to  go  ahea<l 
with  the  proposed  contract. 

6.  It  is  true  that  the  hard-bread  situation  was  thoroughly  dis- 
cussed, as  well  as  the  prices  and  probable  needs  of  the  Gt)vernment; 
but  it  is  also  clear  that  no  definite  order,  oral  or  otherwise,  was  actu- 
ally given  to  the  claimant,  nor  was  it  authorized,  instructed,  re- 
quested, ordered,  or  urged  to  procure  the  raw  materials  in  contempla- 
tion of  an  order  for  1,000,000  pounds  of  hard-bread.  Under  date  of 
September  28,  1918,  the  claimant  did  receive  through  the  Chicago 
zone  an  order  for  500,000  pounds  of  this  bread,  and,  according  to 
Capt.  Hey's  affidavit,  who  was  the  procurement  officer  of  hard  bread 
for  the  Chicago  zone,  the  claimant  made  no  objection  to  the  order 
being  for  only  500,000  pounds  of  bread  and  no  further  request  for 
additional  business  was  made  until  early  in  November. 

7.  It  is  therefore  the  opinion  of  this  Board  that  there  is  nothing 
in  the  record  nor  in  the  testimony  adduced  at  the  two  hearings  to 
support  the  claimant's  contention  that  the  raw  materials  for  the  man- 
ufacture of  1,000,000  pounds  of  hard-bread  were  purchased  under  the 
authority,  instruction,  or  direction  of  any  officer  or  agent  of  the 
Government.    It  is  therefore  found  that  no  contractual  relation  ex- 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  1257 

isted  between  the  claimant  and  the  Govemment  to  justify  the  allow- 
ance of  the  claim  herein  made. 
8.  For  the  reasons  stated,  therefore,  the  relief  sought  is  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision  to 
the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  16,  1920. 
Case  No.  1671. 

Jii  re  CLAIM  OF  BUFFALO  SHIBT  CO. 

1.  METHOD  OF  ADJUSTMENT. — ^Where  cllamant  has  a  contract  for  the  manu- 
facture of  flannel  shirts,  suspended  because  of  the  armistice,  and  it  is 
established  that  the  standard  allowances  would  not  accomplish  a  fair 
and  eqjaitable  adjustment  because  of  ezcessive  cost  due  largely  to  claim- 
ant's inexperience,  and  It  does  not  appear  that  claimant  through  attend- 
ance at  meetings  at  which  the  standard  allowance  was  flled,  or  other- 
wise, has  consented  thereto,  claimant  is  entitled  to  an  adjustment  under 
the  provisions  of  Supply  Circular  No.  Ill,  1918,  as  modifled  by  the  reso- 
lution of  the  Standing  Committee  of  the  War  Department  Claims  Board 
with  respect  to  standard  allowances. 

It.  INCBEASED  COSTS. — Although  the  cost  of  production  may  be  increased 
because  of  a  street  railway  strike  and  an  epidemic  of  influensa,  such 
circumstances  do  not  entitle  claimant  to  a  price  in  excess  of  that  flxed 
in  its  contract. 

8.  CLAIM  AND  DECISION.— Claim  for  |5,104.98  under  act  of  March  8,  1919, 
for  expense  in  performance  of  a  contract  for  the  manufaoture  of  flannel 
shirts.  Held,  claimant  is  entitled  to  an  adjustment  under  Supply  Cir- 
cular No.  Ill,  1918,  as  modifled  by  the  resolution  of  the  War  Department 
Claims  Board  of  March  6,  1980,  with  respect  to  standard  allowancea. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office  of 
Director  of  Purchase,  on  a  claim  for  $5,104.98,  on  an  informally 
executed  contract,  under  the  following  circumstances : 

2.  On  the  6th  day  of  July,  1918,  the  claimant  was  awarded  a  con- 
tract for  the  manufacture  of  approximately  60,000  olive-drab  flannel 
shirts,  at  a  fixed  price  of  53  cents  each,  to  include  cost  of  packing. 
The  contract  bears  No.  4385-N;  the  contracting  officer  named  is 
Col.  Alexander  E.  Piper,  but  is  signed  Colonel  Piper,  "  By  John  R 
Holt,  Captain,  Q.  M.  R.  C."  The  claim  has  therefore  been  properly 
classified  as  a  Class  A  claim  under  the  act  of  March  2,  1919. 

3.  Prior  to  taking  this  contract,  the  claimant  had  not  manufac- 
tured any  flannel  shirts,  its  activities  being  devoted  to  the  manufac- 
ture of  high-grade  cotton  and  silk  shirts. 
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4.  On  or  about  the  20th  day  of  November,  1918,  the  claimant  was 
requested  to  suspend  production  under  this  contract  and  respond  to 
a  questionnaire  as  to  the  amount  of  materials  on  hand  and  addi- 
tional facilities  installed  for  the  performance  of  this  contract.  On 
this  date  the  claimant  had  delivered  7,560  olive-drab  flannel  shirts, 
and  had  also  cut  7,042  additional  flannel  shirts  which  were  in  process 
of  manufacture,  and  which  it  was  allowed  to  complete  and  deliver, 
making  the  total  deliveries^  under  this  contract  14,602,  leaving  ap- 
proximtely  35,400  of  the  garments  called  for.  by  the  contract,  sus- 
pended. 

5.  On  or  about  February  8,  1919,  the  zone  supply  officer  at  New 
York  City  offered  the  claimant,  in  settlement,  the  simi  of  $2,861.71, 
this  sum  being  made  up  of  an  allowance  for  thread  and  labels  of 
$383.71,  and  7  cents  each  on  35,400  garments  suspended,  $2,478. 
The  claimant  refused  to  accept  this  settlement  and  appealed  to  the 
New  York  Zone  Board  of  Review,  which  affirmed  the  action  of  the 
zone  supply  officer,  and  claim  was  thereupon  submitted  to  the  Office 
of  Director  of  Purchase,  Washington,  D.  C,  and  the  action  of  the 
zone  supply  officer  was  affirmed. 

6.  The  proceedings  up  to  this  point  were  conducted  upon  the 
theory  that  this  was  a  formally  executed  contract,  but  on  August  4, 
19J9,  a  Certificate  Form  C  was  issued  by  the  Claims  Board,  Office 
of  Director  of  Purchase,  and  therefore  claim  was  again  considered 
by  the  zone  supply  officer  at  New  York,  Avho  affirmed  his  previous 
action.  An  appeal  was  taken  to  the  Claims  Board,  Office  of  Director 
of  Purchase,  which  affirmed  the  action  of  the  zone  supply  officer,  and 
the  claimant  now  appeals  to  the  Board  of  Contract  Adjustment. 

7.  It  appears  that  the  zone  supply  officer,  New  York,  the  New 
York  Zone  Board  of  Review,  and  also  the  Claims  Board,  Office  of 
Director  of  Purchase,  have  considered  themselves  bound  by  the 
standard  allowance  of  7  cents  per  garment,  provided  in  the  letter  of 
Mr.  Malcolm  Donald,  Chief  of  the  Clothing  and  Equipage  Division, 
Office  of  Director  of  Purchase,  under  date  of  December  5,  1918. 

8.  Principally  by  reason  of  the  lack  of  experience  of  the  claimant 
and  its  operatives  on  garments  of  this  character,  and  for  other 
reasons  disclosed  by  the  record,  claimant's  cost  per  garment,  without 
overhead,  was  $1,275,  which  in  the  month  of  November  was  reduced 
to  $0,566,  and  for  the  month  of  December  until  production  was 
suspended  this  cost  was  reduced  to  $0,366.  The  contract  price  was 
$0,536. 

Under  these  circumstances,  to  apply,  arbitrarily,  the  standard 
allowance  of  $0.07  per  garment  would  be  a  gi'ave  injustice  to  the 
<^laimant  and  would  not  accomplish  a  fair  and  eqflitable  adjustment. 
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2.  A  hearing  was  afforded  the  claimant,  at  which  hearing  it  was 
agreed  by  its  representatives  that  the  agreements  referred  to  in  the 
statement  of  claim  were  the  agreements  upon  which  it  had  filed  claim, 
as  shown  in  the  decision  of  this  Board  dated  March  23,  1920. 

DECISION. 

Ail  allotments  or  agreements  for  the  production  of  meats  down  to 
and  including  the  allotment  or  agreement  for  delivery  in  February, 

1919,  have  been  fully  performed  and  completed  on  both  sides.  The 
allotment,  contract,  or  agreement  for  the  March,  1919,  deliveries 
was  made  after  November  11,  1918,  and  consequently  this  Board 
held  that  there  could  be  no  settlement  therefor  under  the  act  of 
March  2,  1919.     (Armour  &  Co.,  Case  No.  1165  et  al.,  March  23, 

1920,  Vol.  3,  these  Decisions.)  There  was  no  agreement  or  allotment 
at  any  time  for  any  meats  to  be  delivered  after  March,  1919,  nor 
was  there  any  agreement  to  save  the  claimant  harmless  or  to  protect 
it  against  loss  on  any  commitments  in  excess  of  what  was  required 
for  the  allotments  or  agreements  which  were  actually  made.  It 
follows,  therefore,  that  the  relief  prayed  for  must  be  denied. 

DISI'OSITION. 

Final  order  will  issue  denying  the  claim  and  dismissing  the  state- 
ment of  claim. 
Col.  Delafield  and  Mr.  Howe  concurring. 


! 


April  15,  1920. 
Case  No.  276. 

In  /c  CLAIM  OF  LAKESIDE  BISCUIT  CO. 

1.  PBOiaSE  TO  SirOOEST  A  COHTBACT.^Where  the  evidence  shows  that  the 
claimant  was  only  promised  that  a  contract  would  he  suggested  hy  an 
oflcer,  who  had  no  authority  even  to  negotiate  and  so  informed  claimant, 
there  is  no  obligation  under  the  act  of  March  2,  1919,  on  the  part  of 
the  United  States  Government  to  reimburse  the  claimant  for  loss  sus- 
tained in  procuring  supplies  to  perform  such  anticipated  contract. 

S.  CLAIM  AND  DECISION. — This  claim  for  |6,218.84  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  claimant  sus- 
tained a  loss  in  that  amount  in  procuring  material  to  perform  a  con- 
tract which  was  promised  but  not  given.  Held,  claimant  is  not  en- 
titled to  the  relief  sought. 

Lieut.  Col.  Carnith  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

1.  The  Board  of  Contract  Adjustment,  by  its  decision  of  October 
14,  1919,  denied  the  claimant  relief  under  the  act  of  March  2,  1919. 
The  claimant  filed  a  petition  for  rehearing  which  was  denied  by  the 
Board  on  November  24, 1919.  The  claimant  then  appealed  to  the  Sec- 
retary of  War  praying  that  said  decision  be  reversed.  The  special 
advisers  to  the  Secretary  of  War  recommended  "that  the  case  be 
returned  to  the  Board  of  Contract  Adjustment  with  instructions  to 
vacate  the  findings  of  fact  and  decision  heretofore  rendered,  and  to 
take  such  further  steps  as  may  be  necessary  to  ascertain  whether  the 
^•laimaht  was  requested  or  instructed  to  procure  the  materials  reim- 
bursement for  which  is  now  sought;  and,  if  it  shall  be  found  that 
claimant  was  so  requested  or  instructed,  then  to  make  a  certificate 
showing  an  implied  agreement  that  the  United  States  would  reim- 
burse claimant  for  loss  incurred  by  reason  of  compliance  with  such 
request  or  instructions,^^  The  Assistant  Secretary  of  War,  on  March 
2, 1920,  concurred  in  the  recommendation  of  the  special  advisers  and 
ordered  that  further  proceedings  be  taken  in  accordance  with  said 
recommendation.  In  accordance  with  this  order  the  case  was  set  for 
rehearing.  At  the  rehearing  on  April  5,  1920,  the  transcript  of  the 
testimony  of  the  hearing  on  September  26,  1919,  was  made  a  part 
of  this  record  and  will  be  considered  by  the  Board  in  this  decision. 
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C  W.  Watson,  lieutenant  colonel,  Ordnance.    It  contained  termi- 
nation clause.  Article  XIV,  the  pertinent  parts  of  which  follow : 

"  In  the  event  of  such  complete  or  partial  termination,  the  United 
States  shall  inspect  all  completed  articles  then  on  hand  and  such  as 
may  be  completed  within  thiit}'  days  after  such  notice  and  shall  pay 
to  the  contractor  the  price  herein  fixed  for  all  articles  accepted  by 
and  delivered  to  the  Ifnitecl  States.  The  United  States  shall  also 
pa}^  to  the  contractor  the  cost  of  the  materials  and  component  parts 
purchased  by  the  contractor  for  the  performance  of  this  contract  an<l 
then  on  hand  in  an  amount  not  exceeding  the  requirements  for  the 
completion  of  this  contract  provided  they  comply  with  the  specifica- 
ticms,  and  also  all  costs  shovui  by  the  contractor  to  have  been  there, 
tofore  necessarily  incurred  in  the  performance  of  this  contract  and 
remaining  unpaid  and  tlie  Ignited  States  shall  also  protect  the  con- 
tractor on  all  obligations  incurred  necessarily  and  solely  for  the  per- 
formance of  this  contract  of  which  the  contractor  can  not  be  other- 
wise relieved.  To  the  above  may  be  added  such  sums  as  the  Chief  of 
Ordnance  may  deem  necessary  to  fairly  and  justly  compensate  the 
contractor  for  work,  lal)or,  and  service  rendered  unuer  this  contract/' 

2.  A  hearing  was  afforded  the  claimant,  at  which  hearing  the  fol- 
lowing facts  appeared.    The  claimant  is  a  manufacturer  of  fire  hose. 
About  May  17,  1918,  it  was  invited  to  consider  the  production  of 
halter  webbing  for  the  Ordnance  Department.    In  response  to  this 
invitation  the  claimant's  president,  Mr.  Xiedner,  discussed  the  produc- 
tion of  such  webbing  with  Lieut.  Matthewson  and  Capt.  Richmond. 
Lieut.  Matthewson  was  an  officer  of  the  Production  Division  and 
("apt.  Richmond  an  officer  of  the  Procurement  Division,  Ordnance 
Department.     Mr.  Niedner  stated  to  these  officers  that  he  had  no 
facilities  for  other  webbing  than  circular  webbing.    Halter  webbing 
is  flat  and  requires  a  loom  of  particular  design.    Mr.  Niedner  then 
secured  a  proposal  for  the  purchase  by  his  company  from  Crompton 
&  Knowles,  loom  manufacturers^  of  two  looms.    This  proposal  was 
submitted  to  Lieut.  Matthewson  and  Capt.  Richmond,  who  estimated 
the  capacity  of  these  two  looms  for  four  months.    The  contract  dated 
June  19, 1918,  for  96,000  yards  was,  it  appears,  the  estimated  capacity 
of  these  looms  to  be  purchased  from  Crompton  &  Knowles.    Upon 
the  statement  of  Capt.  Richmond  on  June  4,  1918,  that  the  contract 
in  the  stated  amount  would  be  entered  into,  Mr.  Niedner  entered  into 
an  agreement  with  Crompton  &  Knowles  for  the  purchase  of  the  two 
looms  for  delivery  in  September.    By  reason  of  delays  on  the  part  of 
Crompton  &  Knowles,  in  nowise  the  fault  of  the  claimant,  delivery 
of  the  said  looms  was  not  made  until  October  29, 1918,  and  could  not 
be  set  up  and  necessary  arrangements  for  production  made  until 
November,  1918,  about  which  time  suspension  request  was  issued. 
Certain  parts  of  one  of  the  looms  were  broken  in  transit.    By  reason 
of  these  delays  there  was  no  production  under  this  contract.    Mr. 
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Niedner  testified  that  he  was  toUl  that  the  United  States  would  not 
make  the  purchase  price  such  as  to  recoup  him  entirely  for  the  cost 
of  these  two  looms.  The  looms  were  disposed  of  with  the  approval 
of  the  Claims  Board  inspector,  Mr.  Patterson,  to  Gilmer  &  Co.  for  the 
sum  of  $2,500.  Mr.  Niedner  was  told  by  Capt.  Kichmond  that  the 
need  for  webbing  so  long  as  the  war  lasted  was  in  excess  of  the  exist- 
ing  capacity-  in  the  United  States.  The  price  agreed  upon  was  a 
standard  price  for  such  goods  and  included  no  item  for  amortization 
of  ecjuipment.  Capt.  Richmond  testified  at  the  hearing  that  there  was 
no  agreement  about  amortizing  the  cost  of  the  looms,  that  the  price 
fixed  w  as  the  same  price  agreed  to  be  paid  other  contractors  by  whom 
no  additional  equipment  was  to  be  purchased,  that  in  his  opinion  the 
price  per  yard  would  not  have  recouped  the  contractor  for  any  ex- 
penses he  might  incur  in  the  purchase  of  new  machinery.  He  further 
testified  that  he  told  the  claimant's  representative  that  the  demand 
exceeded  the  supply  and  that  so  long  as  the  war  lasted,  the  demand 
would  last.  Capt.  Richmond  further  testified  that  he  knew  that  the 
claimant  could  not  produce  the  articles  contracted  for  unless  the 
looms  contemplated  were  purchased. 

3.  It  was  also  testified  by  oflScers  of  the  United  States  at  the  hear- 
ing that  it  was  an  advantage  to  this  contractor  to  secure  Government 
contracts  for  the  reason  that  raw  materials  necessary  for  the  produc- 
tion of  fire  hose  were  unobtainable  by  reason  of  governmental  control 
of  such  raw  materials  for  the  satisfaction  of  the  needs  of  the  Army, 
that  accordinging  it  was  advantageous  to  this  contractor  to  secure 
this  contract  inasmuch  as  it  would  enable  it  to  maintain  its  organiza- 
tion and  reduce  overhead  expenses  during  the  period  of  the  absorp- 
tion by  the  United  States  of  the  stated  raw  materials.  This  advan- 
tage would  exist,  although  the  contract  was  performed  without  profit 
and  even  at  something  of  a  loss.  The  contractor,  however,  appears  U> 
have  received  no  advantage  whatever  from  this,  as  no  deliveries  were 
made  under  it. 

DECISION. 

1.  The  contract  executed  between  the  parties  is  the  best  evidence 
of  their  intention.  Article  XIV  thereof  limits  the  obligation  of  the 
United  States  with  regard  to  the  compensation  of  the  contractor  in 
case  of  termination.  The  clause  of  said  termination  article  providing 
that  "  the  United  States  shall  also  protect  the  contractor  on  all  obli- 
«:ations  incurred  necessarily  and  solely  for  the  performance  of  this 
contract  of  which  the  contractor  can  not  be  otherwise  relieved  "  in* 
eludes  the  obligation  of  the  contractor  to  Crompton  &  Knowles.  This 
was  an  obligation  incurred  necessarily  and  solely  for  the  performance 
of  this  contract.  Although,  however,  the  looms  were  purchased  solely 
for  the  performance  of  this  contract,  it  was  not  contemplated  that  the 
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price  of  said  looms  would  be  amortized  by  the  price  to  be  received 
for  the  articles  contracted  for.  It  would  appear  that  no  part  of  the 
cost  would  have  been  so  amortized.  Termination  notice  was  not  is- 
sued under  Article  XIV,  but  a  suspension  request  was  served  upon 
the  contractor  and  he  has  been  offered  compensation  pursuant  to  the 
provisions  of  Supply  Circular  No.  Ill  as  interpreted  by  subsequent 
circulars,  particularly  Supply  Circular  No.  19.  The  last-named  cir- 
cular, page  6,  authorizes  compensation  for  special  facilities  in  the 
following  case  and  to  the  extent  stated : 

"  Section  F.  Where  special  facilities  were  properly  provided  in 
connection  with  the  performance  of  the  original  contract,  necessity 
of  which  was  contemplated  by  the  contractor  and  included  in  his  esti- 
mate of  cost  at  the  time  the  original  contract  was  made  (the  contrac- 
tor shall  be  compensated  for)  such  portion  of  the  cost  thereof  as 
would  reasonably  have  been  recouped  had  the  uncompleted  portion 
of  the  original  contract  been  performed." 

2.  While  it  apl>^ars  that  the  necessity  for  the  looms  was  contem- 
plated by  the  contractor  and  by  the  United  States,  it  does  not  appear 
that  any  item  toward  the  amortization  or  recoupment  of  the  cost 
of  the  looms  was  included  in  the  estimate  of  cost  or  in  the  price 
agreed  to  be  paid  by  the  XJnitod  States.  It  also  appears  that  the 
contractor  would  not  have  ordered  the  looms  if  he  had  not  believed 
that  he  would  be  permitted  to  perform  and  thus  receive  the  advan- 
tages he  contemplated.  The  termination  clause  is  the  best  evidence 
of  what  the  parties  intended  in  the  event  of  termination  prior  to  per- 
formance. Its  language  is  such  as  to  lead  the  contractor  to  believe 
that  he  would,  in  such  event,  be  protected  with  regard  to  his  obliga- 
tion in  his  payment  to  Crompton  &  Knowles. 

3.  The  Claims  Board,  Office  of  Director  of  Purchase,  has  power 
to  allot  such  additional  sums  as  it  mav  deem  necessary  fairly  and 
justly  to  compensate  the  contractor  for  expenditures,  obligations, 
and  liabilities  necessarily  incurred  under  the  contract.  It  has,  how- 
ever, refused  to  allow  such  additional  sums,  or  at  least  it  would 
appear  from  this  refusal  to  allow  compensation  for  depreciation  of 
looms  purchased  that  it  has  made  the  determination  above  stated. 

4.  It  appears  that  the  claim  of  this  claimant  for  reimbursement  for 
depreciation  on  the  looms  purchased  is  not'  within  the  provisions  of 
Supply  Circular  No.  19,  page  6,  Section  F.  However,  it  appears  to 
this  Board  that  the  allowance  to  this  claimant  of  the  difference  be- 
tween the  price  of  the  two  looms  ordered  and  the  price  received  from 
the  sale  thereof  is  a  proper  allowance  under  Section  G  of  Supply 
Circular  No.  19  (p.  7)  and  under  the  resolution  of  February  19, 1919, 
of  the  War  Department  Claims  Board  (Supply  Circular  No.  19,  p. 
13).    Such  allowance  is  within  the  terms  of  the  termination  clause 
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of  this  contract.  Proceeding,  therefore,  pursuant  to  Supply  Circular 
No.  46,  Paragraph  G,  with  the  determination  of  this  matter,  this 
Board  determines  that  the  difference  between  the  cost  to  the  con- 
tractor of  the  two  looms  ordered  and  the  amount  received  from  the 
sale  thereof  should  be  allowed. 

DISPOSITION. 

The  papers  herein,  with  a  copy  of  this  decision,  will  be  transmitted 
to  the  Claims  Board.  Office  of  Director  of  Purchase,  for  further  pro- 
ceedings pursuant  to  this  decision. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


April  16, 1920. 
Case  No.  1490. 

In  re  CLAIK  OF  LEWIS  NIXOK. 

1.  PLANT   AND   EQUIPMENT. — Where   claimant  made   improvements  at  hii 

plant  in  anticipation  of  additional  orders,  wMch  he  did  not  reoeiTe, 
and  without  any  agreement,  express  or  implied^  that  claimant  would  be 
reimbursed  his  expense  in  making  such  improvements,  claimant  ii 
not  entitled  to  reimbursement. 

2.  GLALK  AND  DECISION.— Claim  for  $43,755.51  under  the  act  of  Xarch  S, 

1919,  for  improvements  in  plant  for  the  manufacture  of  pyroteehnics. 
Held,  no  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $43,755.61,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  A  hearing  before  a  committee  of  the  Board  was  held  on  March 
29,  1920,  at  which  the  evidence  of  certain  officers  was  taken  and  the 
case  continued  at  the  request  of  the  representative  of  the  claimant 
until  April  8,  1920,  upon  which  date  the  hearing  was  resumed  and 
completed. 

8.  The  claimant  alleges  that  the  requirements  for  pyrotechnics  for 
the  Army  were  so  large  that  increased  facilities  were  necessary  to 
fulfill  contracts  being  negotiated  with  the  Procurement  Division  of 
the  Ordnance  Department;  that  he  had  been  requested  to  do  the 
utmost  to  be  in  position  to  manufacture  said  pyrotechnics;  that  he 
had  received  many  contracts  and  had  made  large  quantities  of  the 
various  pyrotechnics  called  for  by  said  contracts ;  that  in  October  and 
November,  1918,  negotiations  were  in  progress  between  the  claimant 
and  the  Procurement  Division  of  the  Ordnance  Department  for  the 
manufacture  of  large  quantities  of  additional  signal  cartridges, 
airplane  flares,  etc. 

4.  That  in  order  to  take  care  of  his  labor  and  to  operate  his  plant 
through  the  coming  winter,  it  was  necessary  to  install  heating  ©quip- 
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ment,  to  erect  a  bunk  house  for  his  female  help,  and  to  provide  facili- 
ties, all  of  which  entailed  an  expenditure  on  the  part  of  the  claimant 
of  the  sum  of  $43,755.51. 

5.  The  claimant  does  not  allege,  nor  does  the  evidence  show,  any 
express  promise  having  been  made  to  claimant  in  connection  with 
the  providing  of  the  facilities  above  mentioned.  The  claim  is  based 
entirely  upon  an  implied  agreement. 

6.  Great  care  was  exercised  by  the  Government  attorney  in  having 
present  at  the  hearings  all  of  the  officers  indicated  by  claimant  as 
having  any  knowledge  of  the  facts  connected  with  the  claim. 

7.  The  evidence  establishes  the  fact  that  at  no  time  did  any  of  the 
officers  or  agents  of  the  Government  indicate  to  claimant  any  inten- 
tion on  the  part  of  the  Government  to  reimburse  claimant  any 
expenditures  made  in  connection  with  the  said  equipment  and  facili- 
ties. The  evidence  develops  no  facts  from  which  any  implied  agree- 
ment could  arise  obligating  the  Government  to  reimburse  claimant 
for  the  facilities  installed. 

DECISION. 

It  appearing  from  all  of  the  facts  in  the  case  that  no  agreement, 
either  express  or  implied,  as  prescribed  by  the  act  of  March  2,  1919, 
was  entered  into  between  claimant  and  any  officer  or  agent  of  the 
Government,  it  is  the  opinion  of  the  Board  that  relief  must  be 
denied. 

DISPOSITION. 


A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


April  16,  1920. 
Case  No.  1482. 

In  re  CLAIM  OF  YALE  A  TOWITE  MAHUFACTUBIHG  CO. 

1.  INSTBUCTIONS  TO  PBOCEED  WITHOnT  WAITIHO  FOB  FOBXAL   COH- 

•  TBACT. — Where  a  daly  authorized  agent  of  the  Oovemment  adTlses 
claimant  that  an  order  will  be  issned  for  the  manufacture  of  articles, 
and  directs  claimant  to  proceed  with  their  manufacture  without  wait- 
ing for  the  formal  order,  and  claimant  does  so  and  incurs  expense  in 
so  doing  and  no  written  order  is  issued  or  formal  contract  entered  into 
on  account  of  the  armistice,  there  is  an  agreement  within  the  meaning 
of  the  act  of  ICarch  2,  1919. 

2.  CLALK  AND  DECI8I0K.— Claim  for  fl5,915.09  under  the  act  of  Xarch  S, 

1919,  for  expense  incurred  in  preparing  to  manufacture  hand  fuse  set- 
ters.   Held,  an  agreement  within  the  meaning  of  said  act. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

I'he  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $15,915.09,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  This  claim  was  filed  originally  with  the  Bridgeport  District 
Ordnance  Claims  Board  as  a  Class  A  claim ;  was  investigated  and  an 
award  prepared  in  favor  of  the  claimant  for  the  sum  of  $15,866.18. 
The  Ordnance  Claims  Board  in  Washington  did  not  consider  that 
the  claim  could  be  established  as  a  Class  A  claim  and  forwarded  same 
to  the  Board  of  Contract  Adjustment  for  consideration  as  a  Class  B 
claim. 

3.  A  hearing  has  been  had  in  the  matter.  At  said  hearing  claim- 
ant submitted  letters  and  oral  evidence  to  establish  the  fact  that  on 
September  18, 1918,  an  agreement  was  entered  into  between  claimant 
and  Capt.  F.  D.  Pearce,  negotiating  officer.  Procurement  Division, 
Ordnance  Department,  in  the  city  of  Washington  for  the  manufac- 
ture of  2,742  fuse  setters,  1913  model,  at  a  price  of  $38  each,  for  the 
use  of  the  said  Ordnance  Department,  United  States  Army,  and  that 
pursuant  to  said  agreement  the  claimant  immediately  proceeded 
with  the  work  of  getting  into  production  and  made  expenditures  and 
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incurred  obligations  upon  the  faith  of  said  agreement  prior  to  No- 
vember 12,  1918. 

4.  From  the  evidence  it  appears  that  the  claimant  had  for  some* 
time  engaged  in  the  manufacture  of  fuse  setters  for  the  Ordnance 
Department;  that  production  under  the  contracts  then  outstanding 
was  reaching  completion;  that  the  Government  program  required 
that  contracts  should  be  entered  into  for  the  manufacture  of  addi- 
tional fuse  setters  and  that  claimant  was  requested  by  Capt.  Pearce 
to  come  to  Washington  for  a  conference ;  that  at  said  conference  the 
quantity  and  the  price  of  the  fuse  setters  was  discussed  and  agreed 
upon;  that  Capt.  Pearce  definitely  instructed  the  claimant  to  pro- 
ceed with  the  production  of  the  2,742  fuse  setters,  1913  model,  for 
which  this  claim  is  made;  that  claimant  proceeded  at  once  with  said 
manufacture  and  was  engaged  upon  same  when  all  work  was  sus- 
pended shortly  after  November  12,  1918. 

6.  The  evidence  is  clear  and  definite  that  an  oral  order  was  placed 
on  September  18,  1918,  with  the  claimant  by  Capt.  F.  D.  Pearce,  an 
officer  acting  under  the  authority,  direction,  and  instruction  of  the 
Secretary  of  War,  for  the  manufacture  of  the  said  2,742  fuse  set- 
ters, 1913  model,  and  that  such  order  was  accepted  by  claimant  and 
had  been  performed  in  whole  or  in  part,  and  that  expenditures  had 
been  made  and  obligations  had  been  incurred  by  the  claimant  upon 
the  faith  of  same  prior  to  November  12,  1918.    - 

6.  The  evidence  also  developed  the  fact  that  the  claimant  at 
the  conference  on  September  18,  1918,  voluntarily  reduced  the  price 
under  existing  contracts  of  $69  for  the  1913  model  to  $38,  which  re- 
duction was  to  be  retroactive  and  which  resulted  in  a  saving  to  the 
Government  of  approximately  $300,000. 

DECISION. 

1.  In  the  opinion  of  the  Boa'rd  an  agreement,  as  prescribed  by  the 
act  of  March  2,  1919,  was  entered  into  on  the  18th  day  of  Septem- 
ber, 1918,  whereby  the  Government  is  obligated  to  remunerate  claim- 
ant for  expenditures  made  and  obligations  necessarily  incurred  in 
performing  or  preparing  to  perform  said  agreement. 

2.  That  Certificate  C  issue. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  Section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 


April  17,  lfh2<). 
Case  No.  2284. 

In  re  CLAIM  OF  BimBOTTOHS  ft  TAYLOB  CO. 

I.  NOTICE   OF   AWABD — EXPENSE. — Where   claimant   submitted   a    bid    on 

white  duck  trousers  on  September  17,  1918,  and  an  award  was  made  to 
it  on  October  28,  1918,  for  a  definite  number  of  pairs  of  said  trousers 
at  a  fixed  price  which  was  approved  by  the  Board  of  Beview  on  Novem- 
ber 6,  and  of  which  award  and  acceptance  claimant  received  notice  by 
mail  on  November  9,  1918,  and  on  account  of  labor  troubles  at  its  plant 
assembled  its  employees  and  notified  them  of  the  award,  and  in  order  to 
hold  its  organization  together  for  the  purpose  of  performing  the  con- 
tract, which  it  expected  to  receive  but  did  not  receive  until  after  the 
armistice,  promised  its  employees  employment  at  full  time  until  Janu- 
ary 1,  1919,  and  thereafter  paid  its  employees  in  pursuance  of  such 
promise,  there  is  an  agn*eement  within  the  meaning  of  the  act  of  March 
2,  1919. 
8.  CLAIM  AND  DECISION. — Appeal  from  decision  of  the  Claims  Board,  Direc- 
tor of  Purchase,  disallowing  a  claim  for  f 808. 70  on  an  informally  exe- 
cuted contract  for  the  manufacture  of  white  duck  trousers.  Held,  an 
agreement  within  the  meaning  of  the  act  of  March  2,  1919,  and  that 
claimant  is  entitled  to  an  offer  of  settlement  under  supply  circulars. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  claim  for  $808.70  on  an  informally  executed  con- 
tract for  approximately  14,400  pairs  of  white  duck  trousers  at 
$0.54  per  pair. 

2.  The  claim  was  denied  by  the  Claims  Board,  Director  of  Pur- 
chase, on  the  ground  that  the  agreement  was  made  after  November 

II,  1918,  and  therefore  does  not  come  within  the  provisions  of  the 
act  of  March  2,  1919.  A  hearing  has  since  been  held  at  which  facts 
transpired  which  were  not  before  the  bureau  board  when  it  rendered 
its  decision. 

3.  The  claimant  was  requested  by  the  Quartermaster  Corps  to 
make  a  bid  on  white  duck  trousers.  It  did  so  on  September  17,  1918, 
bidding  at  $0.54  per  pair  at  the  rate  of  1,200  pairs  per  week,  no 
total  quantity  being  specified.  Thereafter,  and  on  or  about  October 
28,  1918,  an  award  was  made  to  it  of  approximately  14,400  pairs  at 
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$0.54  per  pair.  On  or  about  November  6,  1918,  that  award  was 
approved  by  the  Board  of  Review.  Notice  of  the  award  and  accept- 
ance of  the  bid  was  sent  to  the  claimant  and  was  received  by  it 
through  the  mail  at  about  3  o'clock  on  the  afternoon  of  Saturday, 
Xovember  9,  1918. 

4.  Previously  the  claimant,  on  the  expectation  of  receiving  a  Gov- 
ernment contract,  had  refrained  from  accepting  some  of  its  regular 
commercial  business  in  order  that  it  might  be  in  a  position  better  to 
serve  the  Government  in  its  emergency.  By  reason  of  such  acts  its 
factory  had  been  running  only  at  part  time  and  its  employee's  there- 
fore were  not  making  their  ordinary  and  customary  wages  and  for 
that  reason  were  seriously  threatening  to  leave.  On  the  afternoon 
of  Saturday,  November  9,  the  employees  assembled  to  receive  their 
pay  envelopes  at  half  past  4,  when  the  plant  closed.  When  the  em- 
ployees were  thus  assembled,  and  after  the  receipt  of  the  notice  of 
the  acceptance  of  the  bid  as  above  stated,  and  in  order  to  hold  its 
organization  together  so  that  it  might  be  able  to  perform  the  con- 
tract with  -the  (Jovernment,  Mr.  Taylor,  the  claimant's  president, 
stated  to  the  employees  that  he  would  employ  them  until  January 
I,  1919,  and  pay  them  for  fidl  time,  even  though  the  plant  might  be 
idle  or  closed  for  part  of  that  time.  Thereafter  he  kept  his  agree- 
ment with  them,  even  though  the  plant  was  closed  for  a  considerable 
portion  of  that  time. 

5.  A  written  contract  pursuant  to  the  award  was  drawn  and,  on 
November  12,  1918,  was  forwarded  to  the  claimant  for  its  signature. 
The  claimant  signed  and  returned  it.  Thereafter  it  was  not  signed 
by  the  Government  and  delivered  to  the  claimant. 

6.  Thereafter  claimant  was  requested  to  suspend  production.  The 
claimant  was  never  furnished  by  the  Government  with  any  of  the 
cloth  out  of  which  the  trousers  were  to  be  manufactured,  as  the  con- 
tract provided.  Claimant  therefore  has  never  begun  the  production 
of  any  of  the  trousers : 

7.  The  items  of  the  claim  are  as  follows  : 

To  cash  paid  our  operators  in  excess  of  their  regular  pay  in  order  to 
hold  them  to  execute  our  contract  with  the  Government,  effective 
Nov.  11th  to  Dec.  10th,  inclusive  (this  being  the  term  of  our  con- 
tract), 26  days,  at  $23.35  per  day $607. 10 

To  i  of  overhead  for  tf^rm  of  contract,  26  days,  at  $12.60  per  day 201. 60 

Total  claim 808.70 

DECISION. 

We  think  that  the  claimant's  bid,  together  with  the  acceptance 
thereof  on  November  9,  amounted  to  a  contract,  and  that  the  claimant 
incurred  an  obligation  on  the  faith  of  the  same  prior  to  November  12, 
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within  the  meaning  of  the  act  of  March  2, 1919,  and  that  consequently 
the  claimant  is  entitled  to  an  offer  of  a  settlement  under  the  supply 
circulars. 

DisposrrioN. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase. 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


April  17,  1920. 
Case  No.  2070. 

In  re  GLAIK  OF  HARTFORD  HAGHINE  SCREW  GO. 

1.  ARBITRATION — LABOR  DISPUTE. — Claimaxit  and  its  employees  by  am^ee- 

ment  submitted  a  labor  and  wage  dispute  to  an  Army  officer  designated 
by  the  Secretary  of  War,  who  rendered  a  decision  increasing  wages 
and  decreasing  the  hours  of  work,  which  complainant  complied  with. 
The  Army  officer  declined  to  obligate  the  Oovernment  to  pay  the  in- 
creased wages,  and  as  there  was  nothing  in  the  production  contract  ob- 
ligating the  OoYcrnment  therefor,  there  was  no  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  for  wages  so  paid. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  f 9,244.75 

wage  increase  under  arbitration.  Held,  claimant  not  entitled  to  re- 
cover. 


Mr.  Bryant  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  The  amount 
of  claim  is  $9,244.75. 

2.  This  case  was  heard  with  Case  No.  1777,  in  which  the  same  com- 
pany appears  as  claimant.  The  facts  involved  are  similar  to  tho 
facts  in  the  latter  case,  except  that  in  the  present  case  the  contractor 
was  engaged  in  the  performance  of  subcontracts  made  with  con- 
tractors who  had  prime  contracts  with  the  Navy  Department. 

DECISION. 

For  the  reasons  stated  in  Case  No.  1777,  relief  will  be  denied  the 
claimant.  It  is  not  necessary  here  to  decide  whether,  under  the 
act  of  March  2,  1919,  this  Board  can  take  jurisdiction  of  informal 
contracts  which  arose  in  connection  with  the  performance  of  work 
for  the  Navy  Department. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Bowen  concurring. 
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Case  No.  1777. 

In  re  THE  CLAIM  OF  HABTFOBD  ICACHINE  SCBEW  CO. 

1.  ARBITRATION — ^LABOB  DISPUTE. — Claimant  and  its  employees  agreed  to 

submit  a  labor  and  wage  dispute  to  an  Army  officer  desigpaated  by  the 
Secretary  of  War,  who  rendered  a  decision  increasing  wages  and  short- 
ening the  hours  of  work,  which  complainant  complied  with.  Tlie  Army 
officer  declined  to  obligate  the  Oovernment  to  pay  the  increase  in  wages, 
and  as  there  was  nothing  in  the  production  contract  obligating  the 
Government  therefor,  there  was  no  agreement  on  the  part  of  tlie  Ooy- 
ernment  to  reimburse  claimant  for  wages  so  paid. 

2.  CLAIH  AND  DECISION.— -Claim  under  the  act  of  March  2,  1919,  for  $6.- 

472.32  for  wage  increase  under  arbitration.  Held,  claimant  not  en- 
titled to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINniNGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  was  filed  before  June  30,  1919,  with  the  x\ir  Service  Claims 
Board  and,  upon  disallowance  of  the  claim,  appeal  was  taken  to 
this  Board.    The  amount  claimed  is  $6,472.32. 

2.  In  1918  the  claimant  was  engaged  in  the  performance  at  its 
factory  in  Hartford,  Conn.,  of  prime  contracts  made  with  the  Gov- 
ernment and  also  as  subcontractor  in  the  performance  of  contracts 
made  with  Nordyke  &  Marmon  Co.  and  with  the  Wright-Martin 
Aircraft  Co. 

3.  In  October,  1918,  unrest  began  to  manifest  itself  among  the 
laborers  in  Hartford  and  vicinity,  including  tlie  employees  of  the 
claimant's  factory.  Application  was  made  by  certain  of  the  laborers 
to  the  National  War  Labor  Board.  The  matter  was  referred  by  the 
National  War  Labor  Board  to  the  Secretary  of  War,  and  in  conse- 
quence the  Secretary  of  War  sent  Maj.  Byrus  H.  Getchell  as  special 
labor  administrator  to  examine  into  the  situatiDn  at  Hartford. 

4.  On  October  21,  1918,  Maj.  Getchell  was  appointed  by  the  Sec- 
retary of  War  "  sole  arbitrator  to  settle  the  labor  disputes  which  now 
exist  at  the  plant  of  the  Colt  Patent  Fire  Arms  Company,  Hartford, 
Connecticut,  and  any  other  companies  located  in  Hartford  and 
vicinity  which  have  been  or  may  be  referred  to  this  office  for  ad- 
justment." 
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6.  Maj.  Getchell  informed  the  claimant's  representative  and  the 
representatives  of  two  other  companies  that  the  War  Department 
was  ready  to  arbitrate  the  difficulties  in  their  respective  factories, 
but  that  before  the  War  Department  would  act  it  required  that  all 
three  of  the  companies  should  submit  to  arbitration,  because  it  was 
felt  that  settlement  of  the  trouble  in  one  establishment  without  dis- 
posing of  the  trouble  in  the  other  factories  would  simply  aggravate 
the  situation. 

6.  The  claimant  inquired  of  Maj.  Getchell  whether,  in  case  the  arbi- 
tration resulted  in  an  increase  in  the  cost  of  labor,  it  would  be  com- 
pensated therefor,  and  Maj.  Getchell  declined  to  make  any  promise 
to  that  effect. 

7.  After  some  hesitation  the  claimant  assented  to  an  arbitration, 
as  suggested,  between  itself  and  its  employees,  with  Maj.  Getchell  as 
sole  arbitrator.  The  claimant  agreed  to  abide  by  any  award  thus 
made.  Certain  individuals  purporting  to  be  a  committee  of  the 
claimant's  employees  likewise  assented  to  the  arbitration.  In  a 
similar  way  the  other  two  companies  involved  entered  into  an  agree- 
ment with  their  employees  to  arbitrate.  The  three  agreements  were 
separate  and  distinct. 

8.  Pursuant  to  the  agreement  of  arbitration,  Maj.  Getchell  issued 
an  award  on  October  24, 1918,  to  take  effect  October  28,  1918,  grant- 
ing shorter  hours  and  a  certain  increase  in  wages.  This  award  was 
put  into  effect  by  the  claimant  in  its  plant,  and  it  resulted  in  an  in- 
crease in  cost  to  the  claimant  in  the  performance  of  its  direct  con- 
tracts with  the  Government  and  in  the  perfoiinance  of  its  subcon- 
tracts hereinbefore  referred  to. 

9.  The  present  claim  is  for  reimbursement  on  account  of  the  in- 
creased cost  occasioned  by  the  award. 

DECISION. 

1.  This  Board  does  not  find  on  the  evidence  any  promise,  express 
or  implied,  by  a  representative  of  the  (government  to  make  the  reim- 
bursements claimed.  Maj.  Getchell,  who  acted  for  the  Government, 
declined  to  promise  such  reimbursement  on  behalf  of  the  Govern- 
ment, and  there  is  nothing  in  the  dealings  between  the  claimant  and 
the  Government  from  which  such  an  agreement  can  be  implied. 

2.  This  Board  has  recently  discussed  at  length  a  somewhat  similar 
situation  which  arose  in  the  Bridgeport  district.  See  in  re  Eastern 
Malleable  Iron  Co.,  Case  No.  2047,  decisions  of  this  Board. 

DISPOSITION.  # 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Bowen  concurring. 


April  19,  1920. 
Case  No.  2321. 

In  re  CLAIM.  OP  BAILEY  ELECTRICAL  SUPPLY  CO. 

1.  STTBGONTBAGT — BEQI7ISITI0K. — Where  a  contractor  has  a  contract  for  the 
construction  of  a  hospital  for  the  Oovernment  on  a  cost-plus  percentage 
basis  and  the  Oovernment  has  called  for  bids  for  furnishing  electrical 
supplies  necessary  in  the  construction,  and  in  response  to  a  bid  submit- 
ted by  claimant  authorizes  claimant,  in  writing,  to  proceed  with  imme- 
diate production  of  the  articles  covered  by  its  bid  and  gives  shipping 
instructions  and  recites  therein  that  the  contractor  has  been  instmeted 
to  place  a  confirming  order  with  claimant  at  once,  such  instrument  did 
not  create  a  contractual  relation  between  the  Oovemment  and  claimanty 
but  the  Oovemment  endeavored  thereby  to  assist  the  contractor  in  locat- 
ing and  expediting  the  delivery  of  the  articles  enumerated  in  the  requi- 
sition, and  if  the  claimant  delivered  any  articles  to  the  contractor,  claim- 
ant must  look  to  the  contractor  for  compensation  therefor,  as  there  is  no 
obligation  on  the  part  of  the  Government. 

S.  CLAIM  AND  DECISION.— Claim  for  |784.13  under  the  act  of  Harch  2,  1919, 
for  electrical  supplies.  Held,  no  agreement  within  the  meaning  of  said 
act. 

Mr.  Huidelioper  Avritin^  the  opinion  of  tlie  Board. 

POINDINGS  OF  FACT. 

Tlie  Board  finds  the  followinii^  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Contract 
Review  and  Claims  Board,  Construction  Division  of  the  Army,  on 
a  claim  for  $784.13  under  the  following  circumstances : 

2.  By  the  terms  of  formal  contract  No.  552,  dated  February  5, 
1918  (Construction  Division  of  the  Army),  Thompson-Starrett  Co. 
was  to  construct  a  clearing  hospital  at  Fox  Hills,  Stat^*n  Island, 
N.  Y.,  "the  contractor  to  furnish  the  labor,  material,  tools,  ma- 
chinery, equipment,  facilities  and  supplies."  This  was  a  cost-plus- 
fee  contract. 

3.  It  appears  that  the  procedure  followed  by  the  Construction 
Division  on  contracts  of  this  nature,  in  order  to  expedite  work,  was 
to  secure  bids  for  material,  supplies,  etc.,  needed  on  the  job  and 
then  send  the  prospective  vendor  a  form  requisition  for  the  articles 
desired  which  stated  that  the  contractor  had  been  instructed  to  place 
a  confirming  order  at  once. 
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In  the  instant  case,  the  Bailey  Electrical  Supply  Co.,  on  March 
,  1918,  in  response  to  a  request  for  same,  submitted  bids  for  cer- 
tain electrical  material  for  the  clearing  hospital  at  Fox  Hills,  and 
on  April  5,  1918,  what  is  referred  to  as  requisition  No.  22  was  pre- 
pared and  sent  to  claimant : 

Office  of  Officer  in  Charge  Cantonment  Division, 

Monroe  Buildng,  15th  and  M  Sts. 

WasMngton^  Z>.  C. 

Keq.  No.  22. 

File  Xo.  412  CR-MT  (clearing  hospital,  Fo^  Hills). 

From :  Officer  in  charge  Cantonment  Division. 

To:  Baily  Electrical  Supply  Co.,  18  Warren  Street,  New  York,  N.  Y. 

Subject :  Electrical  material. 

You  are  hereby  authorized  to  proceed  with  immediate  production 
of  the  following  material  [then  follows  a  list  of  articles  and  price] : 

Inspection:  At  destination. 

Shipping  rate :  From  stock. 

Ship  by :  Express. 

Marked:  Outside  wiring  and  lighting  material. 

Consign :  Major  E.  A.  Simmons,  U.  S.  constructing  quartermaster, 
for  account  of  Thompson  &  Starrett  Co.,  Fox  Hill  Clearing  Hospital, 
Eose  Bank,  Staten  Island,  N.  Y.    Via  American  Express  Co. 

Bill  to :  As  above. 

Price  quoted  f .  o.  b.  works.    Terms  of  payment  net  cash  30  days. 

Contractors  have  been  instructed  to  place  their  confirming  order 
with  you  at  once. 

Upon  making  shipment  you  will  wire  at  once  attention  Mr.  Stouch, 
date  of  shipment,  car  number,  initials,  routing;  or  name  of  express 
company,  and  mail  one  copy  of  invoice  and  bill  of  lading  marked 
attention  Materials  Branch,  Cantonment  Division.  One  copy  B/L 
to  be  sent  to  Director  of  Inland  Transportation,  State,  War  &  Navy 
Building,  Washington,  D.  C. 

By  authority  of  the  Secretary  of  War : 

R.  C.  Marshall,  Jr., 
Colonel^  Q,  M.  Corps,  IV.  A,,  in  Charge  Cantorwnent  Division. 

By  J.  N.  Pease. 
Lieut.  Col,.  Q.  M.  Corps.  N.  A, 

JNP:MABS:RGW. 


To  Constructing  Quartermaster: 

The  above  is  an  exact  copy  of  authorization  covering  the  materials 
indicated.  Kindly  have  contractor  forward  confirming  order 
promptly. 

By  authority  of  the  Secretary  of  War : 

R.  C.  Marshall,  Jr., 
Lieut.  Col.y  Q.  M.  Corps^  N,  A,^  in  Charge  Cantonment  Division, 

By  C.  H.  Nichols, 

Maj.^  Eng.  Corps. 
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A  copy  of  same  was  sent  to  Maj.  E.  A.  Simmons,  Quartermaster 
Corps,  who  was  the  constnictino:  (luartermaster  on  the  job  at  the 
clearing  hospital.  The  requisition  was  received  by  claimant  on 
April  8  and  a  copy  of  same  was  received  by  Maj.  Simmons  on  the 
same  date.  Previous  to  the  receipt  of  copy  of  the  requisition  ^I:ij. 
Simmons  had  been  able  to  locate  elsewhere  the  material  covered  bv 

• 

the  requisition  and  had  instructed  Thompson- St arrett  Co.'s  repre- 
sentative on  the  job  to  place  an  order  for  same,  and  this  had  lieen 
done.  Accordingly,  when  Maj.  Simmons  received  the  copy  of  the 
requisition  he  instructed  Thompson-Starrett  Co.'s  representative  to 
confirm  the  requisition  by  an  order  for  the  articles  enumerated 
therein  to  the  Bailey  Electrical  Supply  Co.  and  at  the  same  time 
cancel  the  order.  On  xVpril  9,  1918,  Thompson-Starrett  Co.,  pur- 
suant to  instructions  of  Maj.  Simmons,  mailed  claimant  company 
an  order  confirming  requisition  No.  22  and  at  the  same  time  can- 
celed it.  This  order  and  cancellation  were  received  bv  claimant  in 
due  course  of  mail,  but  the  exact  date  is  not  shown. 

4.  Claimant  alleges  that  upon  receipt  of  the  requisition  fr(»m 
Washington  it  immediately  proceeded  to  make  shipment  of  certain 
of  the  articles  enumerated  therein,  and  that  shipment  thereof  had 
actually  been  made  before  the  confirmatory  order  and  cancellation 
had  been  received  from  Thompson-Starrett  Co.,  and  that  it  con- 
tinued to  make  shipments  after  the  cancellation  notice  was  received, 
and  that  some  of  the  material  was  accepted  by  Thompson-Starrett 
Co.;  and  some  remains  with  the  American  Express  C^.  at  St.  Georges. 
Staten  Island,  on  which  heavy  storage  charges  have  accrued. 

5.  At  the  hearing  on  this  claim  on  March  18,  1920,  claimant  was 
represented  by  counsel,  but  had  no  witnesses  present.  At  the  close 
of  the  hearing  claimant's  counsel  was  notified  that  he  would  be  given 
opportunity  to  present  any  evidence  in  support  of  its  claim  that  he 
might  desire  to  offer.  He  was  especially  requested  to  produce  the 
express  receipts  for  material  shipped  on  the  requisition  herein  men- 
tioned, and  also  submit  evidence  in  support  of  claimant's  contention 
that  a  part  of  the  material  had  actually  been  received  by  Thompson- 
Starrett  Co.  However,  on  April  6,  1920,  counsel  for  claimant  ad- 
vised the  Government  attorney  in  charge  of  this  claim  that  its  client 
was  unable  to  produce  the  express  receipts,  and  it  had  no  further 
evidence  to  offer  in  support  of  its  claim. 

DECISION. 

1.  The  document  dated  April  5, 1918,  which  is  designated  a  "  requi- 
sition," is  unique  in  form,  and  might  perhaps  be  construed :  ( 1 )  As 
a  formal  purchase  order  issued  by  the  Government  to  the  BaiK»y 
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Electrical  Supply  Co.,  and  which  complies  with  the  regulations  relat- 
ing to  the  making  of  contracts,  issued  by  the  Quartermaster  General 
pursuant  to  section  6853-b,  Compiled  Statutes;  (2)  as  a  formal  pur- 
chase order  which  does  not  comply  with  the  regulations  relating  to 
the  making  of  contracts,  issued  by  the  Quartermaster  General  pur- 
suant to  section  6853-b,  Compiled  Statutes;  and  (3)  as  an  allotment 
or  authorization  issued  by  the  Government  to  the  Bailey  Electrical 
Supply  Co.  to  accept  and  fill  the  order  of  Thompson-Starrett  Co.  If 
we  give  it  the  interpretation  stated  in  (1)  above,  it  is  not  a  claim  for 
relief  under  the  act  of  March  2,  1919,  but  is  a  claim  based  on  a 
formal  contract  which  was  breached  by  the  Government,  and  the 
Secretary  of  War  is  without  authority  to  grant  any  relief.  If  we 
give  it  the  interpretation  stated  in  (2)  above  the  claim  falls  within 
the  act  of  March  2,  1919,  and  the  Secretary  of  War  has  authority  to 
adjust  the  claim,  provided  the  claimant  has  established  that  expendi- 
tures were  made  and  obligations  incurred  upon  faith  of  the  agree- 
ment prior  to  November  12,  1918.  But  the  claimant  has  failed  to 
submit  any  evidence  that  expenditures  were  made  or  obligations 
incurred  upon  faith  of  the  agreement  prior  to  November  12,  1918. 
On  the  theory  stated  in  (2)  above,  relief  must  be  denied. 

2.  However,  the  Board  is  of  the  opinion  that  the  true  interpreta- 
tion of  the  document  is  as  stated  in  (3)  above.    This  is  the  view  taken 
by  officers  of  the  Construction  Division  of  the  Army  who  issued  the 
document.    The. sale  was  to  be  made  by  the  claimant  to  Thompson- 
Starrett  Co.,  and  payment  was  to  be  made  by  Thompson-Starrett 
Co.    There. was  no  intention  on  the  part  of  the  representatives  of  the 
Government  to  create  a  contractual  relation  between  the  Government 
and  the  Bailey  Electrical  Supply  Co.    They  were  endeavoring  to 
assist  Thompson-Starrett  Co.  in  locating  and  expediting  the  delivery 
of  articles  enumerated  in  the  requisition.    When  the  requisition  was 
issued,  the  officers  of  the  Construction  Division  of  the  Army,  located 
in   Washington,  were  not  aware  that  Thompson-Starrett  Co.  had 
already  placed  its  order  for  the  articles  wanted,  and  it  was  assumed 
by  them  that  Thompson-Starrett  Co.  would  immediately  place  its 
confirming  order,  but  Thompson-Starrett  Co.  immediately  canceled 
the  order.    The  claimant  would  perhaps  have  been  justified  in  making 
shijDments  before  receipt  of  the  confirming  order;  and  if  any  such 
shipments  had,  in  fact,  been  made  before  the  cancellation  notice  was 
received,  the  Board  is  of  the  opinion  that  under  such  circumstances 
there  would  have  been  an  implied  obligation  on  the  part  of  the  Gov- 
ernment to  reimburse  claimant  for  express  charges  on  such  shipments, 
but   claimant  has  submitted  no   evidence  of  any  such  shipments. 
There  is  no  evidence  before  this  Board  that  any  shipments  were  made 
by  claimant  before  receipt  of  the  cancellation  notice  from  Thompson- 
Starrett  Co.    Upon  receipt  of  the  cancellation  notice  claimant  should 
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have  stopped  shipment  and  ordered  returned  to  it  the  material 
already  shipped. 

TFiere  is  no  evidence  in  the  record  to  support  the  claimant ''s  alle- 
gation that  a  part  of  the  material  covered  by  the  requisition  was 
received  by  Thompson-Starrett  Co. :  but  if  such  be  the  case^  as  the 
Board  views  it.  this  would  create  no  liability  against  the  Government 
to  reimburse  the  claimant  for  such  materiaL  The  transaction  was 
not  to  be  a  sale  to  the  Government,  but  to  Thompson-Starrett  Co. ; 
and  if  a  part  of  the  material  was,  in  fact,  accepted  by  Thompson- 
Starrett  Co.,  claimant  must  look  to  Thompson-Starrett  Co.  for  reim- 
bursement therefor. 

3.  For  the  reasons  stated,  therefore,  the  relief  prayed  for  is  denied. 

CoL  Delafield  and  Maj.  Taylor  ooncarring. 


April  19, 1920. 
Case  No.  2481. 

In  re  THS  CLAIIC  OV  S.  I.  DV  PONT  DS  VSKOXTBS  CO. 

1.  OKAL  AQBEEJCEHT— EZPEBXICSHTAI.  TESTS.— Where  the  claimant  wai 

requested  by  a  duly  authorized  Army  officer  to  make  such  experimental 
tests  of  explosives  as  might  be  required  by  Oovemment  inspectors,  and 
which  claimant  was  not  required  to  make  under  any  other  contract, 
an  implied  agreement  to  reimburse  claimant  for  expenses  incurred 
thereby  arises  under  the  act  of  Karch  8,  1919,  which  the  Secretary  of 
War  is  authorized  to  adjust. 

2.  CLAIM  AHD  DECISION.— Claim  under  the  act  of  Karch  8,  1919,  for  $6,- 

718.88,  expenditures  on  ammunition  tests.  Held,  claimant  entitled  to 
recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $5,712.22,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  contends  that  it  made  89  experimental  ballistic 
tests  of  explosives  and  ammunition  for  the  Government  at  its  experi- 
mental grounds  at  Newbridge,  Del.    The  services  rendered  to  the 
Government  in  making  these  tests  were  not  required  under  any  exist- 
ing contracts  which  the  claimant  had  with  the  Government  and  they 
were  not  the  tests  of  explosives  which  were  required  to  be  made  prior 
to  the  acceptance  of  explosives  manufactured  by  the  claimant  for  the 
Government  under  existing  contracts.    Approximately  one-half  of 
the  tests  were  made  of  materials  or  explosives  which  had  been  fur- 
nished to  the  Government  by  other  concerns  and  the  remaining  tests 
were  made  of  explosives  which  the  Du  Pont  Co.  had  sold  to  the 
Government  and  which  had  passed  the  required  tests  called  for  in  the 
contracts  of  sale. 

3.  It  appears  from  the  evidence  that  in  1917  and  1918  the  Gov- 
ernment arsenals  were  unable  to  make  all  necessary  tests  of  explosives 
required  by  the  Ordnance  Department  and  that  from  time  to  time 
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the  Ordnance  Department  requested  the  claimant  company  to  carry 
on  such  tests  at  its  testing  grounds  at  Newbridge,  Del. 

Early  in  August,  1917,  Capt.  (then  Lieut.)  Earl  Gatchell,  Chief  of 
the  Ballistic  Branch,  Explosive  Section,  Inspection  Division,  Ord- 
nance Department,  was  instructed  by  Lieut.  Col.  F.  H.  Miles,  jr.. 
Chief  of  the  Explosive  Section,  Inspection  Division,  Ordnance  De- 
partment, to  cause  to  be  made  such  experimental  tests  of  ammunition 
and  explosives  as  were  necessary  to  acquire  additional  knowledge  of 
the  explosives.  Acting  on  these  instructions  Lieut.  Gatchell  gave 
the  same  instructions  to  the  inspectors  at  claimant's  plant.  On  or 
about  August  10, 1917,  Lieut.  Gatchell  directed  the  claimant  to  make 
all  experimental  tests  which  might  be  requested  by  local  inspectors. 

In  January,  1918,  Capt.  Gilbert  N.  Huntting  (then  first  lieuten- 
ant) ,  of  the  Loading  Section,  Procurement  Division,  Ordnance  De- 
partment, was  authorized  by  Col.  Halstead  Lindslay,  Chief  of  the 
Loading  Section,  to  make  contracts  for  experimental  orders.  Capt 
Huntting  had  an  arrangement  with  officers  of  the  Inspection  and 
Engineering  Division  that  they  might  order  experimental  work 
prior  to  securing  a  cont)*act  and  that  he  would  later  place  a  contract 
for  the  work  so  ordered.  Capt.  Huntting  told  the  representatives 
of  the  claimant  company  that  they  should  perform  whatever  experi- 
mental tests  that  were  properly  ordered  by  Government  inspectors 
and  he  would  later  give  the  claimant  a  contract  to  cover  the  work 
which  was  done.  No  written  contract,  however,  was  drawn  to  pro- 
vide for  payment  of  the  tests  included  in  the  present  claim. 

The  claimant's  representajtives  testified  that  all  of  the  experimental 
tests  for  which  claim  is  now  made  were  tests  of  explosives  manu- 
factured by  the  claimant  and  previously  accepted  by  the  Government 
or  of  explosives  or  ammunition  fumii^ed  the  Government  by  other 
concerns.  All  of  these  tests  were  made  at  the  request  of  the  Govern- 
ment officials.  It  also  appears  from  the  evidence  that  a  Government 
inspector  of  ordnance  was  present  at  the  time  of  the  making  of  each 
of  said  tests,  and  received  from  the  claimant,  immediately  after  the 
tests,  a  carbon  copy  of  the  report  of  each  test.  Capt.  Gatchell  testi- 
fied that  he  later  received  these  reports  for  check  and  tabulation  of 
the  data  covering  the  experimental  tests. 

4.  Lieut.  Col.  Miles,  jr.,  and  Capt.  Gatchell  each  recalled,  while  a 
witness  in  the  hearing,  certain  tests  which  he  had  personally  directed 
to  be  made.  Capt.  Gatchell  also  recalled  the  fact  that  all  the  tests 
for  which  claimant  now  seeks  reimbursement  were  made,  and  he  has 
now  general  recollection  of  receiving  the  reports  thereon  from  the 
Army  inspectors.  In  addition  to  this  there  was  offered  in  evidence 
by  the  claimant  three  letters,  dated  April  10,  12,  and  13,  1918,  re- 
spectively, written  to  claimant  by  Mr.  John  D.  Stevens,  inspector  of 
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ordnance  at  claimant's  plant,  requesting  that  certain  tests  be  made, 
and  Capt.  Gatchell  recalled  that  he  personally  directed  Mr.  Stevens 
to  cause  some  of  the  tests  to  be  made  which  were  requested  in  these 
letters.  . 

DECISION. 

1.  On  or  about  August  10, 1917,  Capt.  (then  Lieut.)  Earl  Gatchell, 
Chief  of  the  Ballistic  Branch,  Explosive  Section,  Inspection  Divi- 
sion, Ordnance  Department,  requested  the  claimant  company  to  make 
such  experimental  tests  of  explosives  at  its  proving  grounds  at  New- 
bridge, Del.,  as  might  be  requested  by  Government  ordnance  in- 
spectors. He  also  directed  the  ordnance  inspectors  to  have  made 
necessary  experimental  tests  of  explosives.  Capt.  G.  N.  Huntting, 
Loading  Section,  Procurement  Division,  upon  the  authority  of  his 
chief  of  section,  informed  the  claimant's  representatives  that  the 
Government  would  later  give  to  the  claimant  contracts  to  cover  the 
cost  of  making  such  experimental  tests  as  the  Government  agents 
requested  it  to  make. 

Acting  upon  these  representations  and  promises,  the  claimant  did 
make  a  large  number  of  experimental  tests  of  explosives,  aggregating 
89  in  number,  for  and  on  behalf  of  the  Government,  pursuant  to 
requests  made  at  various  times  by  Government  inspectors  and  agents. 
An  ordnance  inspector  was  present  at  the  time  of  making  each  of 
these  experimental  tests,  and  received  from  the  claimant  a  report 
thereof  for  use  of  the  Government.  • 

2.  There  arises  an  obligation  on  the  part  of  the  Government  to 
reimburse  the  claimant  the  necessary  cost  it  has  expended  on  behalf 
of  the  Government  in  furnishing  the  material  and  performing  the 
services  requested  by  the  Government,  which  the  Secretary  of  War 
is  authorized  to  adjust  under  the  act  of  March  2,  1919,  which  said 
agreement  was  continuing  during  the  time  the  said  tests  were  made. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
t^^rms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

(^ol.  Delafield  and  Capt.  Frazer  concurring. 


April  19, 1920. 
Case  No.  1218. 

In  re  CLAIM  OF  ELKHABT  BBA8S  HAHirFACTirBIHG  CO. 

1.  ORAL  AGREEMENT. — Where  the  claimant  entered  into  an  oral  agreement 

with  dnly  anthorized  officers  for  the  mannfactnre  of  20,000  sets  of  hose 
conplings  and  the  claimant  purchased  materials  and  made  preparatloat 
for  the  mannfactnre  of  the  entire  20,000  couplings  and  afterwards  pur- 
chase orders  were  issued  for  14,600  couplings,  which  were  deliyered  and 
paid  for,  but  the  contract  was  suspended  as  to  the  remaining  5,500 
couplings,  claimant  is  entitled  to  remuneration  under  the  act  of  March 
2,  1919,  for  the  materials  provided  for  the  manufacture  of  the  said  5,000 
couplings. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |891.17 

materials.    Held,  claimant  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  No.  17,  1919,  for  $891.17,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States  under  the  following  circumstances. 

2.  Claimant  company  is  a  corporation  ^organized  under  the  laws 
of  the  State  of  Indiana.  It  received  a  letter,  dated  September  25, 
1918,  signed  by  W.  E.  Crowell,  first  lieutenant,  Engineers,  requesting 
quotation  as  to  prices  and  dates  of  delivery  for  25,570  sets  of  hose 
couplings,  to  which  a  reply  was  sent  on  October  3,  1918,  giving  the 
prices  and  dates  as  requested.  A  telegram  dated  October  7,  1918, 
signed  James  E.  Long,  lieutenant  colonel.  Engineers,  was  sent  to  the 
Elkhart  Brass  Manufacturing  Co.,  and  reads  as  follows : 

"Wire  best  price  2"  and  2J"  pipe  thread  water  hose  couplings, 
commercial  grade.  Give  maximum  possible  delivery  October  and 
November." 

On  receipt  of  this  telegram,  Mr.  H.  E.  Hansen,  president  of  the 
claimant  company,  came  to  Washington,  and  on  October  9,  1918, 
had  a  conference  with  Lieut.  W.  E.  Crowell,  who  had  charge  of  the 
purchasing  of  belting,  hose,  and  hose  couplings  in  the  Machinery 
and  Engineering  Section,  Purchase,  Storage  and  Traffic  Diviflion. 
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Lieut.  Crowell  gave  the  claimant  company  a  verbal  order  to  manu- 
facture 20,000  sets  of  2-inch  house  couplings  at  $1.05  per  set  and 
700  sets  of  2^-inch  hose  couplings  at  $2.20  per  set.  It  was  arranged 
that  deliveries  were  to  be  made  to  the  manufacturers  of  hose  in 
accordance  with  instructions  to  be  issued  at  a  later  date.  On  the 
same  day  Mr.  Hansen  wired  his  company  as  follows : 

"  Have  promise  of  20,000  2-inch  and  700  2^-inch  couplings,  regu- 
lar stock,  with  recessed  swivels.  Begin  on  cores  for  2-inch  couplings. 
Give  no  information  in  shop  concerning  this  work.  Its  in  a  terrible 
rush.    Will  wire  more  to-morrow.    Couplings  expressed  not  here." 

3.  Purchase  orders  were  issued  at  various  times  thereafter  for 
14,500  sets  of  2-inch  couplings  and  700  sets  of  2^-inch  couplings.  On 
November  27  a  telegram  was  sent  to  claimant  company  requesting  it 
to  stop  further  production.  The  claimant  company  has  been  paid 
for  all  couplings  delivered.  In  respect  to  the  balance,  amounting  to 
5,500  sets  of  2-inch  couplings,  it  makes  claim  on  the  ground  that  the 
materials  purchased  for  the  performance  of  this  verbal  order  have 
depreciated  in  value  and  that  the  loss  amounts  to  $819.17. 

DECISION. 

1.  The  Government  needed  water-hose  couplings  for  trench 
pumps,  and  on  Septemb^er  25,  1918,  requested  claimant  company  to 
submit  a  bid  for  the  manufacture  of  these  couplings.  H.  E.  Hansen, 
president  of  the  claimant  company,  came  to  Washington  on  or  about 
October  9, 1918,  and  had  an  interview  with  Lieut.  W.  E.  Crowell,  in 
charge  of  buying  belting,  hose,  and  hose  couplings  in  the  Machinery 
and  Engineering  Section,  Purchase,  Storage,  and  Traffic  Division. 
At  this  conference  an  agreement  was  entered  into  by  the  terms  of 
which  claimant  company  was  to  manufacture  20,000  sets  of  2-inch 
hose  couplings,  at  $1.05  per  set,  and  700  sets  of  2i-inch  hose  couplings, 
at  $2.20  per  set,  deliveries  to  be  made  to  manufacturers  of  hose  as 
called  for.    There  is  no  conflict  in  the  evidence  submitted. 

2.  Claimant  company  manufactured,  delivered,  and  has  been  paid 
for  14,500  sets  2-inch  and  700  sets  2J-inch  hose  couplings.  It  is  en- 
titled to  receive  reimbursement  for  its  loss  on  material  purchased 
to  perform  the  balance  of  the  order,  which  is  5,500  sets  of  couplings. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Tanner  concurring. 


April  19,  1920. 
Case  No.  1816. 

In  re  CLADC  OF  THE  8TABE  PIAITO  CO. 

1.  SPECIAL  FACILITIES. — ^In  the  absence  of  an  agreement  to  pay  therefor, 
there  can  be  no  reimbursement  for  special  or  additional  facilities,  ex- 
cept in  the  amortization  of  costs  nnder  a  contract  for  a  spedfled  prodno- 
tion. 

S.  IDEK— PROMISE  OF  COHTEACTS.— Where  claimant  was  told  that  it  would 
have  to  make  certain  improvements  and  provide  additional  facilities 
before  contracts  were  awarded  it,  and  it  made  the  improvements  and 
received  contracts,  which  were  suspended,  the  cost  of  such  facilities 
can  only  be  allowed  as  nnabsorbed  amortisation  nnder  the  contracts. 

3.  clAHC  AHD  DECISIOV.— Claim  nnder  act  of  March  2,  1919,  for  f  16,925.05 
expended  for  additional  facilities.  Held,  claimant  not  entitled  to  re- 
cover. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  Class  B  claim  for  $16,925.05  under  an  alleged  verbal 
agreement  to  install  additional  facilities  to  manufacture  airplane 
propellers  for  the  Government,  upon  the  understanding  that  claim- 
ant was  to  receive  contracts  to  amortize  the  cost  of  such  facilities. 

A  hearing  has  been  had  on  this  claim. 

This  Board  finds  and  decides  as  follows : 

FI1«>INQS   OF   FACTT. 

1.  Prior  to  June,  1917,  claimant  was  engaged  for  many  years  in 
the  production  of  pianos  and  phonograph  cabinets,  which  required 
a  factory  to  be  equipped  with  woodworking  machinery  and  with  dry 
kilns  and  equipment  of  a  kind  related  to  the  production  of  airplane 
propellers.  In  June,  1917,  claimant  was  engaged  in  the  work  of 
making  balloon  parts,  including  the  valves  and  toggles  for  observa- 
tion baloons.  This  work  continued  until  about  January,  1918,  when 
claimant  endeavored  to  obtain  contracts  for  making  airplane  pro- 
pellers. 

2.  In  the  spring  of  1918  claimant  was  awarded  two  contracts  for 
airplane  propellers,  but  during  the  manufacture  of  these  propellers 
it  was  ascertained  that  claimant's  kilns  were  not  adapted  to  mak- 
ing airplane  propellers  required  by  the  Government.    Owing,  how- 
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ever,  to  the  great  demand  for  propellers,  claimant's  production 
was  accepted,  although  it  had  not  complied  with  the  specifications. 
Upon  the  completion  of  these  two  contracts  no  further  contracts  were 
awarded  claimant,  with  the  exception  of  a  special  order  for  pro- 
pellers for  overseas  shipment.  In  July,  1918,  claimant,  not  having 
received  any  additional  orders  from  the  Government,  sent  its  sales- 
man, Miller,  to  Washington  to  ascertain  why  it  had  not  received 
them.  At  this  time  the  claimant  had  practically  completed,  or  had 
in  course  of  completion,  all  the  propellers  for  which  it  had  orders, 
and  if  claimant  did  not  receive  further  orders  its  plant  would  be 
forced  to  close  down  and  its  organization  disrupted,  as  it  could  not 
take  on  any  more  civilian  business  under  the  conditions  existing 
in  war  time. 

3.  Under  these  circumstances  Miller  came  to  Washington  and  inter- 
viewed Lieut.  Sibley,  then  connected  with  the  Aircraft  Department. 
Upon  asking  him  why  claimant  was  not  being  considered  for  con- 
tracts, Lieut.  Sibley  informed  Miller  that  claimant  was  on  the  black 
list  because  the  claimant's  facilities  did  not  come  up  to  the  specifica- 
tions of  the  Inspection  Section,  and  that  until  claimant  was  removed 
from  the  black  list  Sibley  "  would  not  O.  K.  us  to  tlie  Procurement 
Section  for  consideration  for  contracts."  Upon  the  request  of  Miller, 
Sibley  referred  him  to  Mr.  Imrie,  who  was  Chief  of  Propeller  Inspec- 
tion of  the  Inspection  Section  at  Washington. 

4.  Miller  saw  Imrie,  and  after  stating  to  him  the  conversation  he 
had  had  with  Sibley,  Imrie  confirmed  the  statement  of  Sibley  and 
added  that  reports  that  Imrie  had  received  from  his  representatives 
at  the  plant  were  that  claimant's  facilities  were  not  adequate,  were 
not  proper,  and  that  they  would  have  to  be  changed.  Imrie  referred 
Miller  to  his  asistant,  Tyron.  Miller  went  over  the  m^itter  in  detail 
with  Tyron,  and  as  a  result  a  letter  was  dictated  to  the  Dayton  office 
of  the  section,  which  was  signed  by  Imrie,  and  a  copy  given  to  Miller. 

5.  This  letter  stated  that  report  had  just  been  received  from  Car- 
ruthers  Field,  dated  July  5,  that  the  propellers  made  by  claimant 
were  not  all  bored  true,  and  that  bolt  holes  were  not  properly  placed. 
That  in  view  of  the  many  complaints  which  the  Inspection  Depart- 
ment had  received  concerning  the  defective  propellers  released  from 
claimant's  factory  by  the  inspectors  that  it  would  be  advisable  for 
the  Dayton  office  to  conduct  a  check  inspection  at  claimant's  plant  in 
order  to  see  that  the  inspection  was  being  done  accurately  and  care- 
fully.   The  letter  further  stated  that  Miller,  representing  claimant, 
had  been  informed  by  the  writer  that  suitable  dry  kilns  of  the  kind 
approved  by  the  Dayton  office  should  be  installed  at  once  before  the 
present  orders  were  completed,  and  Miller  was  advised  to  get  in  touch 
Tvith  Mr.  De  Muth  at  once  and  obtain  his  approval  on  any  proposed 
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within  the  meaning  of  the  act  of  March  2, 1919,  and  that  consequently 
the  claimant  is  entitled  to  an  offer  of  a  settlement  under  the  supply 
circulars. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
t^rms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase. 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Lent  concurring. 


April  17,  1920. 
Case  No.  2070. 

In  re  CLAIK  OF  HAKTf^OBD  MACHINE  SCBEW  GO. 

1.  ARBITBATION — lABOB  DISFTTTE. — Claimant  and  its  employees  by  agree- 
ment submitted  a  labor  and  wage  dispute  to  an  Army  officer  designated 
by  the  Secretary  of  War,  who  rendered  a  decision  increasing  wages 
and  decreasing  the  honrs  of  work,  which  complainant  complied  with. 
The  Army  officer  declined  to  obligate  the  Oovernment  to  pay  the  in- 
creased wages,  and  as  there  was  nothing  in  the  production  contract  ob- 
ligating the  Government  therefor,  there  was  no  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  for  wages  so  paid. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  8,  1919,  for  $9,844.75 
wage  increase  under  arbitration.  Held,  claimant  not  entitled  to  re- 
cover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  ease  arises  under  the  act  of  March  2,  1919.  The  amount 
of  claim  is  $9,244.75. 

2.  This  case  was  heard  with  Case  No.  1777,  in  which  the  same  com- 
pany appears  as  claimant.  The  facts  involved  are  similar  to  tho 
facts  in  the  latter  case,  except  that  in  the  present  case  the  contractor 
was  engaged  in  the  performance  of  subcontracts  made  with  con- 
tractors who  had  prime  contracts  with  the  Navy  Department. 

DECISION. 

For  the  reasons  stated  in  Case  No.  1777,  relief  will  be  denied  the 
claimant.  It  is  not  necessary  here  to  decide  whether,  under  the 
act  of  March  2,  1919,  this  Board  can  take  jurisdiction  of  informal 
contracts  which  arose  in  connection  with  the  performance  of  work 
for  the  Navy  Department. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Bowen  concurring. 
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April  19,  1920. 
Case  No.  1777. 

in  re  THE  CLAIM  OF  HABTFORD  MACHINE  SCBEW  CO. 

1.  ARBITBATION — LAB  OB  DISFTTTE. — Claimant  and  its  employees  agreed  to 
snbmit  a  labor  and  wage  dispute  to  an  Army  officer  designated  by  the 
Secretary  of  War,  who  rendered  a  decision  increasing  wages  and  Bhort- 
ening  the  hours  of  work,  which  complainant  complied  with.  The  Army 
officer  declined  to  obligate  the  Oovernment  to  pay  the  increase  in  wages, 
and  as  there  was  nothing  in  the  production  contract  obligating  the 
Government  therefor,  there  was  no  agreement  on  the  part  of  the  Oct- 
ernment  to  reimburse  claimant  for  wages  so  paid. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $6,- 
472.32  for  wage  increase  under  arbitration.  Held,  claimant  not  en- 
titled to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  was  filed  before  June  30,  1919,  with  the  Air  Service  Claims 
Board  and,  upon  disallowance  of  the  claim,  appeal  was  taken  to 
this  Board.    The  amount  claimed  is  $6,472.32. 

2.  In  1918  the  claimant  was  engaged  in  the  performance  at  its 
factory  in  Hartford,  Conn.,  of  prime  contracts  made  with  the  Gov- 
ernment and  also  as  subcontractor  in  the  performance  of  contracts 
made  with  Nordyke  &  Marmon  Co.  and  with  the  Wright-Martin 
Aircraft  Co. 

3.  In  October,  1918,  unrest  began  to  manifest  itself  among  the 
laborers  in  Hartford  and  vicinity,  including  the  employees  of  the 
claimant's  factory.  Application  was  made  by  certain  of  the  laborers 
to  the  National  War  Labor  Board.  The  matter  was  referred  by  the 
National  War  Labor  Board  to  the  Secretar}'^  of  War,  and  in  conse- 
quence the  Secretary  of  War  sent  Maj.  Byrus  H.  Getchell  as  special 
labor  administrator  to  examine  into  the  situation  at  Hartford. 

4.  On  October  21,  1918,  Maj.  Getchell  was  appointed  by  the  Sec- 
retary of  War  "  sole  arbitrator  to  settle  the  labor  disputes  which  now 
exist  at  the  plant  of  the  Colt  Patent  Fire  Arms  Company,  Hartford, 
Coimecticut,  and  any  other  companies  located  in  Hartford  and 
vicinity  whicli  have  been  or  may  be  referred  to  this  office  for  ad- 
justment." 
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5.  Maj.  Getchell  informed  the  claimant's  representative  and  the 
representatives  of  two  other  companies  that  the  War  Department 
was  ready  to  arbitrate  the  diflSculties  in  their  respective  factories, 
but  that  before  the  War  Department  would  act  it  required  that  all 
three  of  the  companies  should  submit  to  arbitration,  because  it  was 
felt  that  settlement  of  the  trouble  in  one  establishment  without  dis- 
posing of  the  trouble  in  the  other  factories  would  simply  aggravate 
the  situation. 

6.  The  claimant  inquired  of  Maj.  Getchell  whether,  in  case  the  arbi- 
tration resulted  in  an  increase  in  the  cost  of  labor,  it  would  be  com- 
pensated therefor,  and  Maj.  Getchell  declined  to  make  any  promise 
to  that  effect. 

7.  After  some  hesitation  the  claimant  assented  to  an  arbitration, 
as  suggested,  between  itself  and  its  employees,  with  Maj.  Getchell  as 
sole  arbitrator.  The  claimant  agreed  to  abide  by  any  award  thus 
made.  Certain  individuals  pui*porting  to  be  a  committee  of  the 
claimant's  employees  likewise  assented  to  the  arbitration.  In  a 
similar  way  the  other  two  companies  involved  entered  into  an  agree- 
ment with  their  employees  to  arbitrate.  The  three  agreements  were 
separate  and  distinct. 

8.  Pursuant  to  the  agreement  of  arbitration,  Maj.  Getchell  issued 
an  award  on  October  24,  1918,  to  take  effect  October  28,  1918,  grant- 
ing shorter  hours  and  a  certain  increase  in  wages.  This  award  was 
put  into  effect  by  the  claimant  in  its  plant,  and  it  resulted  in  an  in- 
crease in  cost  to  the  claimant  in  the  performance  of  its  direct  con- 
tracts with  the  Government  and  in  the  perfoimance  of  its  subcon- 
tracts hereinbefore  referred  to. 

9.  The  present  claim  is  for  reimbursement  on  account  of  the  in- 
creased cost  occasioned  by  the  award. 

DECISION. 

1.  This  Board  does  not  find  on  the  evidence  any  promise,  express 
or  implied,  by  a  representative  of  the  (iovernment  to  make  the  reim- 
bursements claimed.  Maj.  Getchell,  who  acted  for  the  Government, 
declined  to  promise  such  reimbursement  on  behalf  of  the  Govern- 
ment, and  there  is  nothing  in  the  dealings  between  the  claimant  and 
the  Government  from  which  such  an  agreement  can  be  implied. 

2.  This  Board  has  recently  discussed  at  length  a  somewhat  similar 
situation  which  arose  in  the  Bridgeport  district.  See  in  re  Eastern 
Malleable  Iron  Co.,  Case  No.  2047,  decisions  of  this  Board. 

DISPOSITION.  # 

Final  order  will  issue  denying  relief  to  the  claimant, 
(^ol.  Delafield  and  Mr.  Bowen  concurring. 
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tube  could  then  be  broken  and  the  contents  emptied  into  a  given 
amount  of  water,  which  would  produce  a  2  per  cent  iodine  solu- 
'  Hon,  useful  for  the  cleansing  of  open  wounds.  The  testimony  of  the 
Government  is  that  good  surgical  practice  requires  the  solution  to  be 
2  per  cent,  and  a  variation  of  one-tenth  from  that  standard  is  the 
most  that  should  be  allowed.  A  tube  containing  more  than  10  per 
cent  in  excess  of  the  required  amount  is  unsatisfactory.  An  excess 
is  more  objectionable  than  a  deficiency  of  equal  amount  because  of 
the  danger  that  a  solution  stronger  than  2  per  cent  when  applied  to 
open  wounds  of  either  horses  or  men  may  injure  the  tissues. 

4.  The  main  reason  for  the  rejection  of  claimant's  tubes  was  that 
in  some  manner  moisture  had  accumulated  in  the  tube,  though  it 
was  sealed,  and  this  caused  the  fusing  of  the  powder,  so  that  when  the 
tube  was  broken  the  contents  could  not  be  shaken  out.  Claimant 
insists  that  this  was  due  to  moisture  in  the  inspected  raw  material, 
but  the  Government's  expert  attributes  it  to  improper  methods  of 
manufacture.  There  were  also  some  tubes  rejected  because  of  ex- 
cess or  deficiency  in  quantity  of  the  contents. 

5.  The  contract  provided  the  articles  should  be  examined  and  in- 
spected without  unreasonable  delay.  Claimant  was  not  notified  of 
the  rejection  of  the  first  lot  until  about  the  time  the  third  lot  was 
shipped — nearly  two  months  after  the  shipment  of  the  first — and  in- 
sists that  this  was  an  unreasonable  delay.  On  receiving  notice  of  the 
rejection,  early  in  December,  it  stopped  work  until  it  could  determine 
how  to  obviate  the  defects  in  its  output.  There  seems  to  have  been 
no  complaint  by  the  Government  above  delays  in  delivery,  and  no 
threat  or  intimation  that  the  contract  would  be  canceled  for  default. 

6.  Early  in  January,  according  to  the  testimony  of  claimant's  presi- 
dent, it  received  direction  by  telephone  to  suspend  manufacture,  and 
immediately  obeyed.  Under  date  of  February  25,  1919,  Maj.  Frank 
L.  McCartney,  Sanitary  Corps  of  the  United  States  Army,  wrote 
claimant  by  authority  of  the  Director  of  Purchase : 

"Immediately  suspend  operations  on  all  items  on  all  contracts 
entered  into  by  you  with  the  Medical  Department,  U.  S.  A.,  with  the 
exception  of  the  item  of  camphor." 

7.  Thereafter,  in  the  correspondence  between  claimant  and  Gov- 
ernment officers,  there  were  suggestions  of  cancellation,  but  at  no 
time  was  there  any  statement  or  notice  to  claimant  which  purported 
to  cancel  its  contract. 

8.  On  May  23, 1919,  Lieut.  Col.  Fletcher  and  Lieut.  Walter  S.  Goff, 
of  the  Surgeon  General's  Office  in  Washington,  had  an  interview 
with  Mr.  Canter,  president  of  the  claimant,  and  on  that  day  Lieut, 
(joff  wrote  claimant  as  follows : 
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"  Confirming  our  verbal  conversation  of  this  day  with  Mr.  H.  H. 
Canter,  relative  veterinary  contract  Xo.  239  for  814,000  tubes  iodum- 
potassii-iodidum : 

Shipped  and  accepted 110,000  tubes. 

Ready  for  shipment 130,000  tubes. 

Shipped  and  rejected 300, 000  tubes. 

The  Government  is  to  permit  delivery  of  the  130,000  tubes  and  in 
the  event  they  are  considered  satisfactory  you  are  to  enter  a  claim 
for  shrinkage  in  value  of  raw  materials  on  hand  and  necessary  for 
the  completion  of  274,000  tubes.  If  the  130,000  tubes  are  found 
unsatisfactory,  your  claim  for  the  above-mentioned  raw  materials 
will  be  void.  The  300,000  tubes  rejected  are  not  to  be  replaced,  and 
no  claim  is  to  be  made  for  any  raw  materials  or  component  parts 
entering  into  the  manufacture  of  the  300,000  tubes. 

"  Shipping  instructions  will  be  supplied  you  within  a  few  davs  for 
the  130,000  tubes." 

9.  On  May  27  claimant  replied  as  follows : 

"  Replying  to  your  letter  of  May  23d,  it  is  evident  that  there  has 
been  a  misunderstanding  made  either  on  your  side  or  our  side. 

"The  only  conclusion  we  came  to  and  that  was  satisfactory  to 
Colonel  Fletcher  and  our  representative,  Mr.  Canter,  was  this : 

"  We  were  to  receive  shipping  instructions  for  130,000  tubes  iodum- 
potassii-iodidum,  which  have  been  ready  for  a  considerable  length 
of  time,  and  if  these  proved  satisfactory,  your  department  was  to 
make  an  equitable  adjustment  on  the  balance  of  the  contract. 

"  In  fact.  Colonel  Fletcher  expressed  the  opinion  that  if  the 
130,000  tubes  proved  satisfactory,  which  we  believe  they  will,  as  we 
had  already  delivered  110,000  tubes  and  same  were  accepted,  then  it 
would  be  at  our  option  to  replace  the  300,000  tubes  which  were  re- 
jected. 

"  Please  communicate  with  Colonel  Fletcher,  and  ask  him  to  con- 
firm the  above  statement." 

10.  The  following  day  Lieut.  GofT  replied  that  he  had  referred  to 
Col.  Fletcher  the  letter  of  May  23,  and  that  Col.  Fletcher  "  stated 
the  understanding  contained  therein  is  in  accordance  with  the  agree- 
ment he  proposed  to  you." 

11.  The  reference  to  130,000  tubes  was  an  error.  The  actual  num- 
ber was  125,000.  These  were  shipped  June  3, 1919,  and  were  accepted 
as  above  shown.  So,  also,  the  figure  "  110,000  "  should  have  been 
100,000. 

12.  The  claim  is  for  the  following  items  of  material  on  hand : 

300,000  tubes  with  labels,  exclusive  of  contents,  at  $0.0075  each $2, 250. 00 

Contents  of  300,000  tubes,  at  .$0.01  each 3.000.00 

289,000  tubes  cut  and  sealed  one  end,  at  $0.01  each 2, 890.  00 

289,000  labels  for  tubes,  at  $0.10  per  thousand 28.  90 

58,900  cartons,  at  $6.50  per  thousand 382.  85 

58,900  labels  for  cartons,  at  $0,55  per  thousand ^ 32. 39 

115  wooden  packing  cases,  at  $1.05  each 120.  75 

120  scales  for  weighing  iodum  and  potassli-iodidum,  at  $4.66  each —  558. 00 

Total 9, 262.  89 
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DECISION. 

1.  The  claimant  seems  not  to  have  presented  to  the  Claims  BoanU 
Office  of  Director  of  Purchase,  the  written  notice  of  the  suspension 
of  its  contract  or  the  full  correspondence  relating  thereto,  and. 
accordingly,  that  board  decided  that  its  contract  was  canceled  and 
not  suspended. 

2.  It  is  clear  from  the  testimony  and  correspondence  submitted  to 
this  Board  that  the  contract  was  suspended  and  never  has  been  can- 
celed. 

3.  Notwithstanding  the  rejection  of  the  tubes  delivered  by  claim- 
ant, and  its  delay  in  deliveries,  which  might  have  justified  the  can- 
cellation of  the  contract  because  of  claimant's  default,  no  such  can- 
cellation was  made,  and  by  telephone  notice  early  in  January,  fol- 
lowed by  the  letter  of  suspension  under  date  of  February  25,  1919, 
the  Government  waived  its  right  to  cancel  and  recognized  the  con- 
tract as  an  outstanding  one.  (Taft-Pierce  Manufacturing  Co.,  these 
Decisions,  No.  2375.) 

4.  Subsequent  negotiations  for  a  termination  agreement  fully  con- 
firm this  waiver  on  the  part  of  the  Government.  The  criticism  of 
the  claimant  by  Government  officers  in  correspondence  during  the 
sununer  of  1919  for  being  then  much  in  default  appears  to  be  with- 
out any  proper  foundation.  The  Government's  request  that  claimant 
suspend  operations  and  the  delay  of  the  Government  officers  in  giv- 
ing shipping  instructions  for  the  finished  product  on  hand  at  the  time 
of  suspension  rendered  it  impossible  for  claimant  to  make  further 
deliveries. 

5.  The  evidence  raises  a  question  as  to  whether,  at  the  interview 
between  the  claimant's  president  and  Col.  Fletcher  and  Lieut.  Goff 
on  May  23, 1918,  a  settlement  was  entered  into  orally  which,  although 
not  binding  on  the  Government,  would  bind  the  contractor. 

6.  It  will  be  noted  that  the  letter  written  by  Lieut.  Goflf  on  the  day 
of  the  interview  in  confirmation  of  the  supposed  agreement  brought 
forth  a  reply  four  days  later  from  claimant  that  such  was  not  the 
agreement.  Lieut.  Goff  did  not  testify,  but  we  have  the  testimony 
of  Col.  Fletcher  that  such  was  tBe  agreement  and  the  testimony  of 
Mr.  Canter  that  such  was  not  the  agreement.  On  the  eviden(»e,  it 
seems  reasonable  to  assume  that  there  was  a  misunderstanding.  It 
is  unnecessary,  however,  to  determine  this  question,  because  the  agree- 
ment set  forth  in  Lieut.  Goff's  letter  was  not  in  accordance  with 
Supply  Circular  No.  Ill,  War  Department,  1918,  which  prescril)ed 
the  manner  in  which  such  settlements  should  be  made,  and  providetl 
that  the  contractor,  in  case  of  suspension,  should  be  paid  for  the  raw 
material  on  hand. 
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• 

7.  The  agreement  expressed  in  the  letter  provided  that  claimant's 
right  to  compensation  for  raw  material  on  hand,  purchased  for  the 
[)erformance  of  his  contract,  should  depend  upon  whether  a  small 
portion  of  the  finished  produrt  ready  for  delivery  should  be  accepted 
or  rejected  by  the  Government.  The  officers  charged  with  the  settle- 
ment of  suspended  contracts  had  no  authority  to  make  such  a  condi- 
tion, and  under  the  rules  established  by  the  Secretary  of  War  such 
an  agreement  would  not  have  effected  an  adjustment  "  on  a  fair  and 
equitable  basis."  Hence,  if  such  oral  agreement  was,  in  fact,  made,  it 
was  not  binding  upon  either  party. 

8.  Some  question  is  raised  as  to  the  items  of  the  claim.  There  can 
be  no  doubt  that  claimant  is  entitled  to  compensation  on  the  usual 
basis  for  any  raw  materials  on  hand  up  to  an  amount  sufficient  to 
finish  the  remainder  of  the  tubes  called  for  by  the  contract,  including 
both  the  300,000  tul)es  rejected,  which  the  claimant  was  obligated  to 
replace,  and  the  further  289,000  not  manufactured,  589,000  in  all. 

9.  Claimant  asserts  that  it  has  on  hand,  in  addition  to  certain  raw 
materials  never  used,  the  rejected  300,000  tubes  containing  material 
which  could  be  utilized  for  further  production.  The  evidence  raises 
some  question  about  this,  but  it  appears  probable  tliat  something  less 
than  half  the  300,000  tubes  are  not  subject  to  the  objection  that  the 
contents  are  fused  and  might  be  separated  from  the  defective  tubes 
and  repacked  in  cartons. 

10.  As  to  the  remainder  of  the  rejected  tubes,  if  they  can  be 
utilized,  as  claimant  contends  they  can  be,  by  heating  and  breaking 
them  and  extracting  the  contents  for  repacking,  the  contents  should 
be  treated  as  raw  material  on  hand,  subject,  however,  to  the  qualifica- 
tion that  in  determining  the  amount  to  be  paid  the  claimant  for 
them,  the  cost  of  restoring  them  to  the  raw-material  state  in  which 
they  were  purchased  should  be  deducted  from  the  cost  price  paid 
by  the  contractor. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  will  cause  its  decision  to  be 
transmitted  to  the  Claims  Board,  Office  of  Director  of  Purchase,  for 
appropriate  action. 

Col.  Delafield  and  Mr.  Price  concurring. 
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April  19,  1920. 
Case  No.  Sales  B.  C.  A.,  1. 

In  re  CLAIM  OF  PHILIP  P.  SMITH  CO. 

l.COHSTBUCTIOH  OF  COHTBACT. — ^Where  claimant  proposed  to  purchase 
2,263,910  ponnds,  approximately,  bar  iron  and  steel,  a  delivery  by  tbe 
Government  of  17  pounds  in  excess  of  the  stipulated  amount  is  a  com- 
pliance with  the  contract. 

2.  WOBDS  AND  PHBASES. — The  word  "approximately"  when  used  in  con- 
nection with  the  weight  means  near  to,  a  slight  variation,  near  that 
amount,  and  can  not  be  held  to  include  an  excess  of  25  per  cent  above 
the  designated  poundage. 

8.  CLAIM  AND  DECISION. — Claim  under  General  Order  103  for  construction  of 
contract.    Held,  claimant  denied  relief. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  arising  under  General  Orders  103  to  adjust  a  dis- 
pute under  the  terms  of  an  informal  contract  between  the  claimant 
and  the  Surplus  Property  Division,  Office  of  the  Director  of  Pur- 
chase and  Storage,  by  the  terms  of  which  the  Government  sold  cer- 
tain steel  and  iron  at  Port  Lock,  Norfolk,  Va.  This  claim  was 
received  by  this  Board  from  the  Director  of  Sales,  Purchase,  Storage 
and  Traffic  Division  for  an  adjustment  of  this  dispute. 

FINDINGS  OF  FACTT. 

1.  The  contention  of  the  claimant  company  is  that  it  entered 
into  a  contract  with  the  Surplus  Property  Division,  Director  of 
Purchase  and  Storage,  for  all  the  tonnage  of  steel  and  iron  at  Port 
Lock,  Norfolk,  Va.,  and  that  up  to  the  present  time  only  a  portion  of 
that  tonnage  has  been  delivered.  Therefore  the  claimant  comes  in  for 
the  remainder  of  the  tonnage  at  Port  Lock  under  the  agreement  as 
alleged  by  claimant. 

2.  The  evidence  of  the  claimant  is  substantially  as  follows: 
That  on  or  about  November  13,  1919,  Mr.  H.  F.  Holthusen,  at 

the  direction  of  Mr.  Smith,  president  of  claimant  company,  came  to 
Washington  for  the  purpose  of  bidding  for  P.  P.  Smith  Co.  on  cer- 
tain scrt^p  steel  and  iron  that  was  located  at  Port  Lock,  Va.,  and 
which  had  been  declared  surplus  by  the  Surplus  Property  Division. 
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Upon  arrival  in  Washington  Mr.  Holthusen  was  referred  to  Mr. 
George  S.  Bowman,  Chief  of  Baw  Material  Section,  Surplus  Prop- 
erty Division,  as  the  man  who  was  handling  the  sale  of  scrap  steel 
and  iron  at  Port  Lock,  Va.  Mr.  Bowman  showed  Mr.  Holthusen 
two  cards,  which  were  S.  P.  D.  No.  10356-ME  rods,  steel,  round,  at 
Port  Lock,  which  cards  specified  the  amount  surplus  to  be  2,263,- 
910.89  pounds.  There  was  some  discussion  between  Mr.  Holthusen 
and  Mr.  Bowman  as  to  the  accuracy  of  these  cards.  During  this 
discussion  Mr.  Bowman  admitted  that  the  surplus  property  reports 
were  inaccurate,  and  that  all  of  the  iron  and  steel  at  Port  Lock  was 
being  sold.  To  cover  that  sale  it  was  agreed  between  Mr.  Holthusen 
and  Mr.  Bowman  that  the  word  "  approximately  "  be  inserted  after 
the  number  of  pounds  specified  on  the  surplus  property  reports. 
The  claimant  did,  through  Mr.  Holthusen,  who  had  returned  to 
Washington  on  the  17th  of  November,  1919,  submit  the  following 
bid  on  this  property,  believing  that  it  was  bidding  on  all  the 
scrap  steel  and  iron  at  Port  Lock,  Va.,  which  belief  was  caused  by 
the  representations  of  Mr.  Bowman : 

"  We  offer  the  price  of  $40.05  per  net  ton  (2,000  lbs.)  for  the  bar 
iron  and  steel  on  S.  P.  D.  10356-ME,  total  quantity  2,263,910.89  lbs., 
approximately,  now  located  at  Port  Lock,  Norfolk,  Va. 

The  price  is  contingent  upon  the  cosummation  of  this  sale  within 
the  next  few  days. 

"  This  memorandum  to  be  confirmed  by  my  principals." 

This  bid  was  accepted  by  the  Government's  letter  of  acceptance 
dated  November  22,  1919,  which  acceptance  stated  specifically  the 
sale  of  2,263,910.89  pounds  of  wrought  iron  and  steel  bars  of  mis- 
cellaneous sizes. 

Claimant  alleges  that  the  day  after  its  bid,  namely,  November  18, 
1919,  Mr.  Bowman  informed  Mr.  Holthusen  that  its  bid  of  Novem- 
ber 17  had  been  accepted ;  that  acting  upon  the  faith  of  this  statement 
claimant  employed  the  Hunt  Inspection  Bureau  to  inspect  the  steel 
and  iron  at  Port  Lock,  and  upon  inspection  it  was  found  by  them 
that  there  were  1,400  tons  instead  of  2,263,910.89  pounds  (approxi- 
mately 1,100  tons) ;  that  upon  the  basis  of  this  inspection  the  claim- 
ant sold  1,400  tons  to  Snow's  Limited.  Upon  delivery  of  17  pounds 
more  than  specified  by  the  Government's  acceptance  the  Government 
refused  to  deliver  the  remaining  part  of  1,400  tons. 

3.  The  evidence  of  the  Government  is  substantially  as  follows : 

It  was  stated  by  Lieut.  Coughlin,  Assistant  Chief  of  Engineer  Sup- 
plies Branch  otthe  Purchase,  Storage  and  Traffic  Division,  that  it 
^'as  the  duty  of  his  office  to  declare  all  such  property  as  being  sur- 
plus ;  that  the  steel  and  iron  at  Port  Lock  was  declared  surplus  based 
upon  certain  record  cards  which  were  forwarded  from  Port  Lock, 
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Va. ;  that  these  cards  from  Port  Lock,  Va.,  showed  2,263,910.89 
pounds  as  being  surplus;  that,  using  these  cards  as  a  basis,  the  amount 
above  specified  was  declared  surplus,  and  forwarded  to  the  Surplus 
Property  Division  for  sale  as  surplus  property;  that  though  it  was 
thought  all  the  scrap  steel  and  iron  at  Port  Lock  was  being  declared 
surplus,  actually  only  that  specified  on  the  cards  was  so  declared- 
Lieut.  Coughlin  also  stated  that  the  Surplus  Property  Division 
could  only  sell  the  amount  declared  surplus  by  his  office — that  is, 
the  amount  of  property  shown  on  the  surplus  property  report  cards ; 
that  there  was  no  authority  to  sell  more  than  that  declared  sulplus. 

Mr.  Bowman,  tlie  Government  official  who  had  charge  of  the 
negotiating  of  this  sale  and  with  whom  claimant's  representative 
dealt,  denies  that  he  stated  to  Mr.  Holthusen  that  he  was  selling  all 
of  the  scrap  steel  and  iron  at  Port  Ix)ck,  as  he  had  no  authority  to 
sell  more  than  the  amount  specified  upon  the  report  cards  as  being 
surplus ;  that  he  did  state  that  he  was  selling  the  amount  specified  on 
the  report  cards  as  being  surplus;  that  he  did  suggest  the  insertion 
of  the  word  "  approximately  "  in  the  claimant's  bid  of  November 
17, 1919,  as  he  felt  there  would  be  "  some  slight  variation  "  from  the 
amount  specified. 

It  is  also  stated  by  Capt.  Palmer,  who  at  the  time  of  this  transac- 
tion was  Acting  Chief  of  the  Machinery  and  Engineering  Materials 
Section,  Surplus  Property  Division,  Purchase  and  Storage,  that  his 
section  had  no  authority  to  sell  more  property  than  that  actually 
specified  upon  the  report  cards  declared  surplus  by  Lieut.  Coughlin's 
division. 

4.  The  claimant  on  December  10,  1919,  after  it  had  ascertained 
by  its  own  inspection  that  the  amount  of  material  at  Port  Lock  was 
1,400  tons,  wrote  Capt.  Palmer  the  following  letter: 

"  This  is  to  advise  vou  that  on  S.  P.  D.  10356-ME,  which  was  sold 
to  this  company  on  November  22,  1919,  at  a  price  of  $40.04  per  net 
ton,  the  War  Department  authorities  at  Newport  News  have  declined 
to  deliver  a  pound  of  this  material  to  us  on  any  other  terms  than  a 
full  payment  of  the  total  quantity  of  this  material,  aggregating 
approximately  1,130  tons. 

"  This  S.  P.  D.  number  called  for  wrought  iron  and  steel  bars  and 
did  not  specify  whether  these  bars  were  rounds,  squares,  or  flats.  The 
Newport  News  War  Department  authorities  have  instructed  the  yard 
foreman  only  to  deliver  round  bars  to  us,  ignoring  the  actual  sale. 
For  your  information,  the  approximate  weight  of  the  round  bars 
would  only  be  about  1,000,000  pounds,  which  would  leave  a  shortage 
of  about  1,263,910  pounds  on  our  purchase. 

"  We  ^sk  you  to  rectify  this  and  notify  the  Newport  News  au- 
thorities to  do  business  in  a  businesslike  manner  and  according  to 
the  actual  terms  of  the  sale  to  us." 
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DECISION. 

1.  This  Board  finds  that  there  was  no  contract  entered  into  be- 
tween the  claimant  and  the  Surplus  Property  Division  other  than 
is  evidenced  by  claimant's  proposal,  dated  November  17,  1919,  to 
purchase  2,263,910.89  pounds,  approximately,  bar  iron  and  steel  on 
S.  P.  D.  10356-ME,  at  $40.04  per  net  ton,  and  the  letter  of  accept- 
ance from  the  contracting  officer,  Surplus  Property  Division,  dated 
November  22, 1919,  for  2,263,910.89  pounds  of  wrought  iron  and  steel 
bars  (misc.  sizes) ,  at  $40.04  per  net  ton. 

2.  The  word  "approximately,"  inserted  in  the  proposal  but  not 
in  the  acceptance,  does  not  import  a  substantial  but  rather  a  slight 
variation  in  weight,  and  was  inserted  in  the  proposal  at  the  sugges- 
tion of  the  Government  representative  to  cover  a  slight  variation. 
It  certainly  can  not  be  held  to  cover  a  variation  in  excess  of  25  per 
cent  of  the  poundage  stated. 

3.  The  Government  by  delivery  to  claimant  of  17  pounds  in  excess 
of  the  stipulated  amount  of  2,263,910.89  pounds  has  fully  complied 
with  the  terms  of  the  contract. 

4.  It  is  the  opinion  of  the  Board  that  the  claimant  has  failed  to 
show  cause  justifying  relief,  and  it  is  therefore  necessary  to  deny  the 
relief  sought  by  claimant. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  hereby  trans- 
mits its  decision  to  the  office  of  the  Director  of  Sales,  Purchase,  Stor- 
age and  Traffic  Division. 

Col.  Delafield  and  Mr.  Tabb  concurring. 


April  19,  1920. 
Case  No.  1844. 

In  re  CLAIM  OF  L.  BICHABDSOK  &  CO.  (INC.). 

1.  CONTBOL  OF  IHPOBTS— OPTION  TO  PVBCHASE.— Where  the  War  Trade 

Board  granted  licenses  for  the  importation  of  wool  only  on  conditions 
reserving  to  the  Qnartermaster  General  an  option  to  purchase  such  wool 
for  the  nse  of  the  Army,  and  the  Quartermaster  General  annonnoed  pub- 
licly from  time  to  time  what  grades  of  wool  he  required,  such  action 
of  the  War  Trade  Board  and  the  Quartermaster  General  did  not  con- 
stitute an  agreement  by  the  Government  to  buy  all  wool  of  the  grades 
indicated.  Accordingly,  where  claimant,  an  importer,  bought  wool  prior 
to  the  suspension  of  the  Government's  control  of  the  importation  of 
wool,  and  the  Quartermaster  General  did  not  buy  the  wool  from  claim- 
ant, claimant  is  not  entitled  to  relief  under  the  act  of  Karoh  2,  1919. 
8.  CLAIM  AND  DECISION. — Appeal  from  the  Claims  Board,  Office  of  Director 
of  Purchase.  The  claim  was  presented  under  the  act  of  March  2,  1919, 
for  the  sum  of  |270,303.00,  based  upon  written  notices  issued  by  the 
War  Trade  Board  and  the  Quarteifuaster  General  in  relation  to  the 
importation  of  wool.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  in  the  sum  of  $270,302,  by  reason  of 
an  alleged  agreement  between  claimant  and  the  Quartermaster 
General  of  the  United  States  Army,  and  the  claim  comes  to  this 
Board  on  appeal  from  the  Claims  Board,  Office  of  the  Director  of 
Purchase. 

One  item  of  the  claim  has  since  been  witlidrawn  and  is  not  referred 
to  in  the  opinion. 

A  hearing  was  held  March  31,  1920. 

STATEMENT  OF  FACTS. 

1.  Claimant  is  a  corporation  doing  business  in  New  York  City, 
and  during  the  period  covered  by  this  claim  was  engaged  in  the 
importation  of  wool  from  South  Africa  into  the  United  States. 

2.  The  claim  is  based  on  the  publication  of  a  series  of  documents 
consisting  of  public  notices  and  letters  issued  by  the  War  Trade 
Board,  the  Government  Wool  Administrator,  and  the  Quartermaster 
General's  Office  during  1917  and  1918.  It  sufficiently  appears  that 
throughout  the  transactions  which  are  material  to  the  claim  the 
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War  Trade  Board  and  the  Wool  Administrator  were  acting  either 
as  agents  of  the  War  Department  or  on  behalf  of  the  President  for 
War  Department  purposes.  The  material  parts  of  these  documents 
are  as  stated  below,  and  somewhat  full  quotations  are  necessary  to 
indicate  properly  the  claimant's  position. 

3.  On  December  14^  1917^  the  War  Trade  Board  published  the 
following  statement  in  the  public  press: 

"  The  War  Trade  Board  announces  that  the  following  regulations 
vnll  apply  as  of  Dec.  15,  1917^  to  the  importatioyi  of  wool  from  nil 
foreign  sources: 

"  1.  Applicants  for  import  licenses  will  he  required  to  sign  an 
agreement  containing  -the  following  prori^ions: 

"A.  The  applicant  agrees  that  he  will  not  sell  the  wool  covered  by 
application  No.  — ,  or  any  other  wool  of  either  foreign  or  domestic 
origin,  to  any  person  other  than  a  manufacturer  without  the  consent 
of  the  War  Trade  Board ;  and  that  in  the  event  of  a  sale  to  a  person 
other  than  a  manufacturer  with  such  consent  he  will  exact  from  his 
purchaser  a  similar  agreement. 

"  B.  7' he  United  States  Govermnent  shcdl  have^  and  it  is  her  eh  y 
granted,  an  option  to  purchase  at  the  price  and  on  the  ter7ns  herein- 
after set  forth  all  or  any  part  of  the  wool  covered  by  application 
No.  —  for  ten  days  after  cuMomhouse  entry  thereof,  and  thereafter 
on  such  portion  thereof  as  shall  be  at  any  time  unsold  until  the  whole 
amount  thereof  has  been  sold  by  the  importer.  In  the  event  of  the 
exercise  of  such  opti-on,  the  basis  of  price  to  he  paid  for  the  wool 
shall  he  equivalent  to  h  per  cent  less  than  the  basis  of  pAce  of  July 
SO,  1917,  for  sinvilar  wool,  as  established  by  the  Valuation  Comnifttee 
of  the  Boston  ^Vool  Trade  Association,  the  actual  price  of  each  lot 
to  be  determined  by  a  committee  to  be  appointed  jointly  by  the  Boston 
Wool  Trade  Association  and  the  United  States  Government. 

"  2.  These  regulations  shall  not  apply  to  any  wool  purchased 
abroad  on  or  before  Dec.  15,  1917. 

"  Applicants  for  import  licenses  will  therefore  file  with  their  first 
applications  copies  of  all  their  contracts  outstanding  on  Dec.  15, 
1917,  for  the  importation  of  wool  from  foreign  sources,  and  as  to 
which  all  wool  contracted  for  had  not  been  entered  at  any  United 
States  poi-t  of  entry  Dec.  15,  1917,  and  showing  in  detail  the  amount 
of  wool  already  shipped  and  the  amount  yet  to  be  shipped  thereunder. 

"  The  War  trade  Board,  in  fixing  the  effective  date  of  the  foregoing 
regulations  as  of  Dec.  15, 1917,  had  as  its  object  the  avoidance  of  any 
retroactive  effect  which  would  be  burdensome  and  embarrassing,  and 
earnestly  appeals  to  wool  imjwrters  and  to  manufacturers  of  woolen 
products  so  to  conduct  their  transaciio7is  with  respect  to  the  stock 
of  wool  now  on  hand  a?id  the  importations  now  en  route  that  further 
speculation,  hoarding,  and  the  co7itinuation  of  factitiotis  pi^ices  may 
he  avoided.^^ 

4.  On  January  8, 1918,  the  War  Trade  Board  issued  a  written  no- 
tice designated  "  Wool  Regulations,  Final  Revised  Form,"  supersed- 
ing its  former  regulations  of  December  15,  1917,  and  stating  in  pait 
as  follows : 
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"  First.  AIJ  hn porters  of  wool  wHl  ft'njn  hefore  the  delivery  or  re- 
lease of  any  imported  wool  to  them  an  ayreement  or  yuarantee  con- 
taininy  amony  other  thhu/s  provisions  in  substantially  the  following 
form: 

" '  That  the  United  States  shall  have  and  is  herehy  yranted  an 
option  to  purchase  at  the  price  arid  on  the  termA  hereinafter  set 
forth ^  all  or  any  part  of  the  wool  covered  hy  this  yuarantee  for  ten 
days  after  customhouse  entry  thereof^  and  thereafter  to  purchase 
such  portion  thereof  as  shall  be  at  any  time  unsold  by  the  importer 
until  the  whole  amount  thereof  has  been  sold.'  " 

The  provisions  as  to  prices  were  retained  in  this  notice  in  sub- 
stantially the  same  form,  and  the  legal  effect  of  this  second  document 
as  regards  the  option  was  apparently  not  different  from  that  of  the 
first  notice,  because  the  practice  adopted  and  followed  was  to  require 
an  importer  to  sign  the  guaranty  before  the  license  was  issued  to 
him,  and  the  license  was  issued  in  return  for  the  option  contained  in 
the  guaranty  agreement. 

5.  On  March  11^  1918^  the  Acting  Quartermaster  General,  in  an- 
swer to  a  request  for  information  from  the  Boston  Wool  Association* 
addressed  to  that  organization  a  letter,  of  which  the  material  parts 
are  as  follows : 

"  1.  2'he  present  intention  is  to  exercise  the  option  in  respect  to  all 
such  wools  subject  to  the  option  yrading  forty-fours  to  fifty-sixes 
entered  at  customhouse  at  port  of  final  destination  on  or  after  "March 
1,  1918,  as  may  be  considered  suitable  for  Army  requirements  by  my 
representative. 

"2  (2-3-4-5).  The  intention  is  to  exercise  the  option  irrespective 
of  whether  the  wool  is  imported  direct  by  manufacturers  or  by  deal- 
ers for  manufacturers  or  by  dealers  for  their  own  account  and  with- 
out regard  to  the  intended  use  for  which  the  import  wjas  made. 

"6.  The  ten  (10)  days  option  begins  on  the  day  on  which  the 
import  is  entered  at  the  customhouse  at  port  of  final  destination. 

"  7.  Thej>resent  intenti^on  is  to  take  all  of  every  lot  of  the  specified 
grades  that  is  suitable  and  desirable  until  the  aggregate  quantity 
desired  by  the  Government  has  been  obtained. 

"  In  taking  over  such  lots  of  imported  wool  as  may  be  availed  of 
under  the  Government  option  it  is  to  be  noted  that  the  Acting  Quar- 
termaster General  is  merely  availing  of  an  existing  option  given  to 
the  Government  by  the  im,porter, 

"  It  will  be  understood  that  these  answers  to  your  questions  indi- 
cate the  present  policy  and  intention^  but  are  subject  to  any  m.odifica^ 
tions  which  may  be  found  necessary  as  a  result  of  experience  or  the 
practical  effect  of  the  methods  indicated." 

6.  On  April  2,  1918^  the  Acting  Quartermaster  General  wrote  to 
Charles  F.  Nichols,  Wool  Administrator,  Boston,  stating  in  part  as 
follows : 

"  In  order  to  define  as  definitely  as  possible  the  position  of  the 
Quartermaster  Corps  in  respect  to  the  exercise  by  it  of  the  Govern- 
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Ttiettt  option  on  this  years  clip  of  imported  wool,  you  are  authorized 
to  make  the  following  announcement : 

" '  The  Quartermaster  Corps  will  continue  to  exercise  the  option 
reserved  to  the  Government  to  purchase  all  intported  wool  standard 
fours  and  grady  (grading)  forty-fours  to  flfty-stxc^  which  shall  be 
brought  into  the  United  States.    All  such  wool  shall  be  bought  and 
paid  for  at  the  option  prices,  namel}%  the  price  of  July  30,  less  5%. 
In  case  the  Quartermaster,  Corps  shall  change  this  policy^  notice  of 
such  change  should  be  given  you  and  shall  be  applicable  only  on  irool 
bmight  after  the  dote  of  such  notice.     Until  further  notice  to  you  the 
Qiuirtermaster  Carps  will  not  exercise  the  option  on  wool  hereafter 
or  heretofore  purchase  grading  forties  and  below.    In  case  of  such 
notice  the  Quartermaster  Corps  will  not  exercise  the  option  in  re- 
spect to  any  such  wool  purchased  prior  to  the  date  of  notice.     The 
Quartermaster  Corps  will  not  exercise  the  option  in  respect  to  wool 
finer  than  fifty-sixes  which  has  been  bought  prior  to  April  7,  1918, 
It  reserves  the  right  to  exercise  the  option  on  wool  bought  on  or  after 
April  i,  1918.    Every  importer  must  make  you  a  report  on  Saturday 
of  each  week  of  all  purchases  by  him  of  any  foreign  wool  during  the 
week,  together  with  any  such  other  information  in  respect  thereto 
as  you  may  require,  and  any  wool  so  purchased  shall  be  imported  into 
the  United  States  as  soon  after  such  purchase  as  shipping  space  is 
available.    The  policy  outlined  above  may  be  changed  without  notice 
in  respect  to  any  wool  purchased  by  importer  who  so  fails  to  make 
such  report  of  shipment.' " 

7.  On  May  17^  1918,  the  Wool  Top  and  Yarn  Branch  of  the  Quar- 
termaster GeneraPs  Office  telegraphed  the  Boston  Wool  Trade  Asso- 
ciation as  follows : 

"  The  Acting  Quartermaster  General  has  to-day  written  Charles  J. 
Xichols,  the  Wool  Administrator,  as  follows : 

'• '  The  War  Industries  Board  having  now  fixed  the  price  of  wool 
in  the  United  States,  it  is  thought  advisable  that  the  QuarterinoJiter 
Corps  shuTl  hereafter  exercise  the  import  Vioense  option  on  all  im- 
ported wool.  Accordingly  the  Acting  Quarterynaster  General  an- 
vonnced  that  until  further  riotice  he  will  crercise  the  iinport  license 
option  on  all  wools  imported  into  the  United  States  except  that  in 
accordance  with  letter  of  April  1st  from  the  Acting  Quartermaster 
froneral  to  vourself,^^  icill  not  e^rercise  the  option  on  wools  f/ntding 
ahove  fjO's  hought  prior  to  April  1st  and  on  wools  grading  40's  and 
below  bought  prior  to  the  date  hereof.  Please  distribute  this  informa- 
tion  promptly  to  all  importers  and  manufacturers  int crested. '^  " 

8.  On  July  1£,  1918^  the  War  Trade  Board  issued  the  following 
document : 

"  NEW  Rl  LINOS  REGARDINO  THE  IMPORTATION  OF  W(K)L. 

•*  The  supply  of  wool  in  the  United  States  has  been  gradually  de- 
creasing owing  to  the  enormous  demands  for  military  requirements 
anil  because  of  the  shortage  in  ocean  tonnage  for  transporting  wool 
to  this  country,  and  it  is  evident  there  will  not  be  sufficient  wool  to 
taLe  care,  of  both  civilian  and  military  needs  unless  some  compre- 
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heyisive  plan  is  adopted  for  purchdsing  and  importing  th^  naceifsarif 
supply. 

"  It  is  apparent  that  under  the  present  system  of  private  tranaav- 
tio7is  in  wool  it  is  difficult  to  insure  the  utilisation  thereof  in  the  beitf 
interests  of  the  country^  and  likewise  difficult  for  individuals  to  secure 
the  necessary  tonnage.,  because  of  lack  of  assurance  to  the  Shippin«r 
Board  that  the  wools  imported  will  be  used  for  the  national  interests. 

"  The  War  Trade  Board.,  after  consultation  with  the  War  Indus- 
tries Board  and  th^  War  Department.,  have  therefore  adopted  the  fol- 
lowing i^ulings: 

"1.  All  outstanding  licenses  for  the  importation  of  wool  from 
Uruguay,  Argentina,  and  South  Africa  are  revoked  as  to  ocean 
shipments  made  from  abroad  after  July  28^  1918. 

"  2.  Hereafter  no  licenses  for  the  importation  of  wool  from  the 
countries  above  referred  to  for  shipment  from  abroad  after  July  ^. 
1918j  will  he  issued  for  the  remainder  of  the  present  calendar  year, 
except  to  the  Quartermaster  General  of  the  United  States  Army, 

"  Vance  C.  McCormick,  Chairman^ 

9.  The  foregoing  documents  were  made  public  at  the  timers  of 
their  dates  and  were  brought  to  the  notice  of  the  wool  trade  an  1 
importers  of  wool  generally  either  by  direction  or  consent  of  the 
(jrovernment. 

10.  At  various  times  between  April  2  and  July  1*2,  1918,  claimant 
made  purchases  of  17,200  bales  of  wool  in  South  Africa  of  the  grades* 
"finer  than  56's,"  described  in  the  announcements  of  April  2  and 
May  17.  Part  of  this  wool  is  the  wool  involved  in  this  claim.  On 
August  6,  September  5,  and  October  18,  1918,  claimant  applied  to 
the  War  Trade  Board  for  licenses  to  import  these  17,200  bales. 
These  licenses  were  granted.  Some  of  these  17,200  bales  were  im- 
ported under  these  licenses  and  were  accepted  by  the  Quartermaster 
General  and  paid  for.  Before  December  12,  the  date  of  the  announce- 
ment quoted  below,  claimant  had  chartered  vessels  to  bring  the 
balance  of  this  wool,  and  one  vessel  liad  sailed  from  South  Africa. 
At  the  time  of  the  December  12  announcement  there  tlius  remaine^l 
still  on  its  way  the  balance  of  this  17,200  bales  of  wool  for  which 
import  licenses  had  been  granted  but  which  had  not  yet  arrived  in 
this  country. 

11.  On  Deccmher  i^,  1918.,  announcement  was  made  by  the  Wih)1 
Administrator  that  the  Government  would  not  exercise  its  option 
further  on  South  African  wools  of  the  grade  of  claimant's  wool  unless 
they  arrived  prior  to  January  1,  1919.  The  balance  of  claimant's 
wool  did  not  arrive  prior  to  that  date,  but  arrived  in  March  and 
April  of  1919.  On  its  arrival  it  was  tendered  to  and  its  acceptance 
refused  by  the  Government.  It  is  this  wool,  amounting  to  ^AVl 
bales  and  242  bags,  which  is  the  subject  of  this  claim. 
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12.  Claimant  makes  the  following  contentions : 

1.  That  the  documents  issued  by  the  Quartermaster  General's 
Office  and  by  the  War  Trade  Board,  especially  those  documents 
ouoted  above,  culminating  in  the  announcement  by  the  War  Trade 
ftoard  of  July  12,  1918,  taken  in  the  li^ht  of  the  circumstances 
under  which  they  were  issued,  constituted  a  standing  offer  to  the 
public  as  of  July  12,  1918,  on  behalf  of  the  Quartermaster  General 
to  purchase  wool  from  any  importer  who  cared  to  accept  the  offer, 
upon  the  following  terms: 

( 1 )  Quantities  unlimited. 

(2)  Prices  as  of  July  30,  1917.^ 

(3)  Deliveries  at  any  time  until  further  notice. 

(4)  Quality.    The  grades  specified  in  the  documents  in  ques- 

tion, including  "  finer  than  56's." 

2.  That  claimant,  being  an  importer  of  wools,  came  within  the 
purview  of  this  offer,  although  not  specifically  mentioned  therein, 
and  had  therefore  the  right  to  accept  it  at  any  time  before  its  with- 
drawal. 

3.  That  while  this  offer  was  still  in  force  claimant  accepted  the 
offer  by  from  time  to  time  purchasing  wool  of  the  grades  specified 
and  by  applying  to  the  Government  iox  licenses  to  import  the  wool 
for  the  purpose  of  complying  with  the  offer. 

4.  That  tiiese  applications  for  import  licenses  completed  and  con- 
stituted a  series  of  contracts  of  sale  from  claimant  to  the  Quarter- 
master General  of  the  wool  covered  by  such  licenses. 

5.  That  claimant  has  complied  with  these  contracts  of  sale  by 
importing  the  wool  into  this  country  and  tendering  delivery  thereof 
to  the  Qnartennaster  General  within  a  reasonable  time  as  contem- 
plated by  the  contracts. 

6.  That  these  contracts  of  sale  having  come  into  existence  before 
December  12,  1918,  the  Quartermaster  General  was  bound  thereby 
and  could  not  by  notice  on  that  date  decline  to  accept  wools  of  the 
specified  grades  for  which  licenses  had  been  granted  subsequent  to 
July  12,  and  prior  to  December  12, 1918. 

7.  That  claimant  has  performed  these  contracts  in  part  or  has 
made  expenditures  or  incurred  obligations  on  the  faith  thereof  prior 
to  November  12,  1918,  within  the  terms  of  the  act  of  March  2,  1919, 
and  is  entitled  to  an  adjustment  thereunder. 

8.  That  in  so  far  as  the  Government  has  not  accepted  and  paid 
for  such  wools  so  imported  under  these  licenses,  the  Government  is 
in  default  under  these  contracts  of  sale.  Claimant  contends  that  by 
way  of  adjustment  it  is  entitled  to  damages  to  l)e  assessed  in  accord- 
ance with  the  rule  of  damages  properly  applicable  to  such  contracts 
of  sale. 

Claimant  does  not  contend  that  the  attitude  originally  assumed 
by  the  Quartermaster  (General  toward  the  wool  trade  amounted 
to  an  offer  to  buy  wool  or  that  he  intended  at  the  beginning  of 
the  transactions  evidenced  by  the  foregoing  documents  to  do  more 
than  assert  his  possession  of  an  option.  Claimant's  contention  is 
that  during  the  course  of  these  transactions  the  Quartermaster  Gen- 
eral changed  his  attitude  because  of  the  change  that  had  mean- 
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while  taken  place  in  tlie  world's  wool  market  and  in  his  own  re- 
quirements. That  on  May  11  he  decided  to  avail  hunself  of  wool 
"finer  than  56's,"  which  he  had  not  previously  desired;  that  on 
May  17  he  definitely  announced  he  would  take  such  wool  of  that  grade 
as  had  been  purchased  after  April  1 ;  and  that  finally,  by  July  12,  he 
had  determined  to  buy  all  wool  that  was  imported,  and  with  this 
object  in  view  he  promulgated  through  the  War  Trade  Board  the 
announcement  of  July  12,  in  order  to  bring  to  the  notice  of  importers 
'  his  final  decision  and  the  terms  on  which  he  was  prepared  to  buy. 
Claimant  bases  its  case  on  the  above  ground  alone  and  concedes 
that  unless  this  alleged  offer  is  established  no  agreement  with  the 
Government  is  shown  by  the  evidence. 

DECISION. 

1.  It  may  be  true  that  at  the  time  when  the  notices  and  other  commu- 
nications of  the  War  Trade  Board  and  the  Quartermaster  Cleneral 
above  set  out  were  issued  the  conditions  surrounding  the  domestic 
and  foreign  wool  market  were  substantially  what  claimant  describes. 
Undoubtedly  the  Government,  through  the  War  Trade  Board,  in- 
tended to  and  did  exercise  by  means  of  its  import  license  re«:ulations 
a  stringent  control  over  importations  oi  wool  and  grants  these 
licenses  only  on  certain  conditions,  one  of  these  conditions  being  the 
giving  by  the  importer  to  the  Government  of  an  option  on  the  wool 
imported.  It  may  also  be  admitted  that  as  the  world's  supply  of  wool 
decreased  and  the  needs  of  the  Army  increased  the  (lovernment  de- 
sired especially  to  assist  the  Quartermaster  General  in  obtaining 
what  he  required,  and  used  its  war  powere  in  that  behalf,  finally 
restricting  imports  to  such  as  he  required,  and  in  effect  making  him, 
for  the  time  at  least,  the  sole  possible  buyer  in  this  country. 

2.  Neither  these  circumstances,  however,  nor  the  regulations  or 
announcements  that  resulted  from  them,  at  least  so  far  as  indicated 
by  the  evidence  submitted  in  this  case,  justify  the  conclusion  that  the 
Quartermaster  General  or  anyone  on  his  behalf  held  out  to  the  pub- 
lic the  offer  that  claimant  sets  up.  A  reasonable  construction  of  this 
evidence  seems  to  show  no  more  than  this:  That  the  War  Trade 
Board  on  behalf  of  the  Quartermaster  General  notified  importers 
that  in  order  to  make  im[)orts  they  must  obtain  licenses  from  the 
War  Trade  Board  to  do  so,  and  in  order  to  obtain  these  licenses  and 
secure  release  of  such  imports  from  the  customhouse  at  port  of  entry 
they  must  give  the  Quartermaster  (leneral  an  option  on  the  importa- 
tions covered  by  the  licenses.  The  Quartermaster  General  then  noti- 
fied the  wool  trade  of  the  existence  of  this  privilege  on  his  part  and 
of  his  intention  to  exercise  it  as  to  such  wool  as  he  might  want,  and 
tliis  position  on  his  part  was  reiterated  from  time  to  time.    As  time 
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passed  this  attitude  on  his  part  was  expressed  with  respect  to  grades 
of  wool  not  previously  specified,  and  finally  embraced  wool  of  the 
grade  of  claimant's  wool.    By  July  12,  1918,  it  is  true  conditions  in 
the  wool  market  had  become  so  altered  as  to  require  a  change  of  po- 
sition on  the  part  of  the  Quartermaster  General,  but  claimant's  con- 
tention that  this  change  of  position  marked  a  change  of  his  attitude 
from  the  assertion  of  an  option  to  the  making  of  an  offer  to  buy 
would  seem  to  be  based  on  an  erroneous  understanding  of  the  mean- 
ing and  purpose  of  the  July   12  announcement.     This  announce- 
ment to  the  effect  that  licenses  would  be  issued  only  to  the  Quarter- 
master General  was  not  intended  as  an  offer  by  him  to  buy  any  wool. 
It  appears  that  it  had  quite  a  different  purpose,  because  it  was  pro- 
voked by  the  action  of  the  importers  themselves.     By  competing 
among  themselves  for  wool  to  bring  to  this  country,  they  had  by  that 
time  raised  the  price  abroad  to  a  point  where  there  was  no  profit  in 
its  importation,  and  wool  had  ceased  to  flow  naturally  to  this  coim- 
try.     This  cut  off  the  supply  for  the  Army.    The  announcement  of 
July   12  was  planned  to  stimulate  importations  through  checking 
this  trade  competition  by  making  it  unprofitable.    It  had  no  other 
object  or  significance. 

4.  To  construe  the  transactions  in  this  claim  as  an  offer  capable 
of  acceptance  by  the  act  of  the  importer  alone  so  as  to  produce  a 
legal   agreement  would  seem  practically  to  require  holding  either 
that  the  statement  of  the  Quartermaster  General  from  time  to  time, 
in  the  form  expressed  in  these  documents,  that  he  intended  to  exer- 
cise his  option  was  equivalent  to  saying  that  he  had  decided  to 
buy,  and  that  this  amounted  to  an  actual  exercise  of  the  option  on 
all  future  imports  of  wool,  or  that  the  War  Trade  Board,  by  say- 
ing it  would  not  grant  licenses  except  to  the  Quartermaster  General, 
meant  thereby  that  it  would  not  exercise  the  option  except  on  his 
behalf,  which,  in  turn  meant  that  the  Quartermaster  General,  as  the 
real  party  in  interest,  thereby  undertook  to  buy  all  future  importa- 
tions.    Neither  of  these  constructions  is  a  reasonable  interpretation 
of  the  wording  of  these  writings  or  the  circumstances  that -evoked 
them.      In  the  first  place,  the  option  did  not  arise  until  the  license 
was  applied  for.    When  these  announcements  were  made,  therefore, 
the  option  did  not  exist  and  could  not  arise  until  at  some  future 
time  some  importer  might  choose  to  bring  it  into  being  by  apply- 
ing for  a  license.     Ah  no  importer  was  under  any  obligation  to  do 
this,  the  option  might  never  arise.    Under  these  circumstances,  and 
in  the  light  of  the  other  known  facts  as  to  the  methods  of  the  Gov- 
ernment in  dealing  with  the  wool  import  situation,  to  say  that  a 
statement  of  an  intention  to  exercise  it  if  it  arose  sometime  in  future 
is  to  be  considered  a  statement  of  its  present  exercise  is  an  unwar- 
ranted   interpretation  to  place  upon  the  Quartermaster  General's 
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language.  In  the  second  place,  the  refusal  of  the  War  Trade  Board 
to  grant  licenses  except  to  the  Quartermaster  General  clearly  was 
actuated,  as  above  explained,  by  a  very  different  motive  than  the 
making  of  an  offer  to  buy  and  amounted  only  to  a  statement  of  its 
intention  to  place  him  in  a  preferred  position  for  the  limited  time 
and  for  the  special  reasons  calling  for  and  stated  in  the  notice  of 
July  12  itself. 

5.  The  reasonable  purport  of  the  conduct  of  the  Government  as 
revealed  by  these  documents  and  the  circumstances  that  produced 
them  seems  very  clear.  They  were  issued  to  convey  to  the  wool  trade 
the  state  of  the  wool  market  and  its  constantly  changing  aspect  from 
time  to  time,  the  recognized  war  necessities  of  the  Army,  the  legal 
obligations  under  which  importers  would  be  placed  by  the  regula- 
tions of  the  War  Trade  Board  and  the  Quartermaster  General  if 
they  made  importations,  and  the  corresponding  privileges  that  would 
accrue  to  the  Government  in  that  event.  They  were  intended  to 
encourage  the  importation  of  wool  and  to  protect  the  paramount 
interests  of  the  Government  by  controlling  the  prices  and  move- 
ment of  the  commodity,  but  they  were  equally  designed  to  guide  and 
assist  the  wool  trade  itself  under  the  extraordinary  conditions  pro- 
duced by  the  war.  The  licenses  were  merely  permits.  They  were  by 
their  express  terms  only  for  limited  periods  and  revocable.  Neither 
the  terms  of  the  documents  issued  by  the  Government  nor  the  ap- 
plication for  or  issuance  of  licenses  thereunder  imposed  on  importers 
any  obligation  whatever  to  import  any  wool  even  after  licenses  for 
its  importation  had  been  issued  to  them,  and  it  is  well  known  that 
many  importers  who  obtained  such  licenses  never  used  them  or  con- 
sidered them  as  imposing  an  obligation  on  them.  These  documents 
and  transactions  on  which  claimant  relies  can  not,  therefore,  be  held 
to  constitute  an  assumption  of  any  attitude  on  the  part  of  the  Gov- 
ernment from  which  a  legal  obligation  on  its  part  could  result  from 
any  action  by  an  importer  alone. 

6.  Claimant  lays  some  stress  on  the  fact  that  after  it  bought  the 
wool  in  question  it  notified  the  Government  that  it  was  chartering 
vessels  to  import  the  wool  and  that  the  Government  acquiesced  in  and 
facilitated  such  action  and  exacted  from  claimant  assurance  that 
these  vessels  would  carry  no  other  cargo  except  wool,  and  that  after 
the  notice  of  December  12  had  been  issued  claimant  had  some  cor- 
respondence with  the  Wool  Administration  in  regard  to  the  taking  by 
(he  (lovernment  of  certain  wool  purchased  by  claimant  before  that 
date.  These  actions  claimant  contends  constitute  a  recognition  by 
the  Government  of  an  obligation  on  its  part  with  respect  to  the  wool 
covered  by  this  claim.  This  contention,  however,  is  not  borne  out 
by  the  evidence.  These  transactions  at  most  show  no  more  than  that 
the  Government  knew  this  wool  was  in  course  of  importation  and 
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desired  to  assist  claimant  in  bringing  it  to  this  country  in  accordance 
with  existing  import  regulations. 

7.  The  evidence  in  this  case  does  not  sustain  claimant's  contentions 
or  show  any  agreement,  express  or  implied,  between  claimant  and  the 
<iovemment  within  the  terms  of  the  act  of  March  2, 1919. 

DISPOSITION. 

The  claim  should  be  denied. 

Col.  Delafield  and  Mr.  Hope  concurring. 


April  20,  VMiK 
Case  No.  1731. 

In  re  CLAIM  OF  H.  K.  MITLFORD  CO. 

1.  FACILITIES  —  EZPENDITU&ES    IK    ANTICIPATION    OF     COHT&ACTS.— 

Where  claimaxit  had  previously  been  engaged  in  the  manufacture  of 
serums  for  the  Government,  and  a  procurement  ol&cer  of  the  Medical 
Department  advises  the  Associated  Manufacturers  of  Serum,  of  which 
claimant  is  a  member,  of  additional  needs  of  the  Government  for  serum, 
and  thereafter  advises  claimant  as  to  the  proportion  of  such  Govern- 
ment demand  for  serum  for  which  claimant  will  receive  orders,  and 
thereafter  such  officer  revises  his  estimate  of  Government  needs  for 
serum  and  awards  to  claimant  a  contract  for  its  proportionate  part  of  the 
serum  required  by  the  Government  according  to  the  officer's  revised  esti- 
mate, which  contract-  is  performed  by  claimant  and  it  has  been  paid 
therefor,  and  it  does  not  appear  that  claimant  incurred  expense  on  the 
faith  of  the  first  statement  of  the  officer  as  to  the  amount  of  serum  for 
which  claimant  would  receive  a  contract,  in  excess  of  that  necessary  to 
prepare  to  perform  the  contract  which  it  afterwards  received,  there  it 
no  obligation  on  the  part  of  the  Government  to  reimburse  claimant  for 
losses  incurred  by  it  on  account  of  its  serum  transactions  with  the  Gov- 
emment,  although  it  may  have  increased  its  plant  facilities  in  anticipa- 
tion of  Government  contracts  and  may  have  suffered  loss  thereon  be- 
cause of  its  overestimation  of  the  Government's  needs  for  serum. 

2.  CLAIM  AND  DECISION.— Claim  for  $352,742.00  under  the  act  of  March  2, 

1919,  for  loss  in  the  manufacture  of  serum.  Held,  claimant  not  entitled 
to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDTNOS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $352,742.02,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  on  or  about  April  15, 
1917,  between  Mr.  Milton  Campbell,  president  of  the  claimant  com- 
pany, and  H.  C.  Fisher,  colonel.  Medical  Corps,  procurement  officer, 
and  Col.  E.  T.  Wolfe,  his  successor,  representing  the  War  Depart- 
ment. 

2.  The  circumstances  under  which  the  claimant's  alleged  loss  oc- 
curred are  as  follows:  l^pon  the  outbreak  of  the  war  it  was  apparent 
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tlijit  the  War  Department's  need  for  biological  supplies  would  be 
very  ^reat.  Accordingly,  at  the  instance  of  the  Committee  of  Na- 
tional Defense,  the  manufacturers  of  medical  and  biological  supplies 
were  called  to  Washington  and  a  conference  was  held  on  or  about 
April  15,  1917,  at  which  the  probable  future  needs  of  the  (jovern- 
ment  were  discussed.  After  the  meeting  the  biological  producers 
formed  an  organization  under  the  name  of  "  The  Drug  and  Chemical 
Association,"  and  Mr.  Campbell  was  elected  chairman.  In  this 
capacity,  and  also  as  president  of  the  claimant  company,  Mr.  Camp- 
bell came  in  constant  contact  with  Col.  Fisher  and  other  officers  of 
the  Medical  Corps. 

3.  It  was  recognized  by  both  the  producers  and  the  medical  officers 
that  the  normal  output  of  vaccines  in  the  United  States  would  be 
insufficient  to  meet  the  anticipated  needs  of  the  Army.  Also,  that  the 
production  of  these  vaccines  required  a  peripd  of  from  three  to  nine 
months,  due  to  the  fact  that  the  horses  and  other  animals  from  which 
the  ingredients  were  extracted  had  to  be  tested  and  treated  for  such 
a  period  before  being  bled. 

4.  Col.  Fisher  vacated  his  position  as  procurement  officer  of  bio- 
logical supplies  in  -August,  1917,  and  was  succeeded  by  Col.  E.  P. 
Wolfe.  During  the  period  from  April  15, 1917,  to  October  14,  1918, 
the  various  manufacturers  of  biological  supplies  increased  their 
plants  and  received  orders  from  time  to  time  from  the  Government. 
During  the  said  period  the  claimant  fulfilled  orders  amounting  to 
approximately  $1,300,000,  for  which  it  received  payment.  It  does  not 
appear  that  any  demand  was  made  for  written  contracts  in  advance 
of  production  during  this  period  until  August,  1918,  Parke  Davis  & 
Co.,  one  of  the  biological  producers,  announced  that  it  would  not 
further  increase  its  facilities  until  it  obtained  written  contracts  in  ad- 
vance of  production.  Thereupon  Col.  Wolfe  estimated  the  demands 
of  the  Government  in  advance,  and  on  August  7,  1918,  sent  the  bio- 
logical producers  in  the  United  States,  including  the  claimant,  a 
letter,  which  reads  as  follows : 

'*  The  Medical  Department  will  be  in  the  market  for  approximately 
;iO,0<)()  liters  of  anti-pneumococcic  serum,  type  1,  and  anti-menin- 
gicocci  serum,  10,000  liters,  for  the  period  ending  June  30, 1919." 

Thereafter  Col.  Wolfe,  in  behalf  of  the  Government,  entered  into 
written  contracts  with  the  various  biological  producers  in  advance  of 
production,  and  on  October  14, 1918,  entered  into  a  contract  with  the 
claimant  for  11,300  liters  of  said  anti-pneumococci  serum  and  1,035 
liters  of  anti-meningicocci  serum  and  a  considerable  amount  of  other 
serums.  The  claimant  received  payment  for  its  demands  under  the 
contract  of  October  14,  1918,  and  executed  a  release  of  all  its  claims 
under  the  said  contract. 
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5.  Shortly  after  the  issue  of  said  letter  of  August  7,  1918,  C.  P. 
Frailey,  salesman  for  the  claimant,  called  on  Col.  Wolfe  and  asked 
what  portion  of  the  proposed  order  for  serums  announced  in  the 
letter  of  August  7, 1918,  would  be  given  the  claimant.  He  states  that 
he  was  advised  by  Col.  Wolfe  that  the  claimant  would  receive  an 
order  for  16,000  liters  of  anti-pneumococcic  serum  and  4,000  liters  of 
anti-meningicocci  serum.  Col.  Wolfe  testified  that  he  may  have 
stated  that  the  claimant  would  get  orders  for  approximately  the 
amount  mentioned  by  Mr.  Frailey,  but  that  his  statement  was  a 
tentative  statement,  and  that  thereafter  upon  estimating  carefully  the 
demands  he  found  that  the  Government  would  need  only  approxi- 
mately 20,000  liters  of  anti-pneumococcic  serum  and  a  less  amount  of 
anti-meningicocci  serum  than  originally  estimated,  and  that  in  the 
contract  which  was  given  the  claimant  on  October  14,  1918,  he  gave 
the  claimant  its  fair  portion  of  the  said  order,  in  view  of  the  produc- 
tions of  the  other  biological  producers.  It  does  not  appear  that  the 
claimant  incurred  any  additional  expenses  because  of  the  estimate 
made  by  Col.  Wolfe  that  the  claimant  would  receive  a  larger  portion 
of  said  proposed  order. 

6.  Prior  to  April,  1917,  the  claimant  owned  238  horses  from  which 
it  produced  serum.  It  was  particularly  experienced  in  the  produc- 
tion of  anti-pneumococcic  serum  and  was  a  large  producer  of  anti- 
meningicocci  serum.  Between  April,  1917,  and  November  11,  1918, 
to  meet  the  anticipated  needs  of  the  Government,  the  claimant's  wit- 
nesses state  it  increased  its  buildings,  laboratories,  and  other  facili- 
ties, purchased  approximately  1,000  additional  horses,  and  also  other 
animals,  and  it  increased  its  employees  from  500  to  about  1,000  per- 
sons. It  appears  that  60  per  cent  of  the  increased  supply  of  horses 
was  used  for  the  production  of  anti-pneumococcic  serum. 

7.  The  claimant  alleges  that  its  expenditures  for  said  increase  fa- 
cilities including  overhead,  interest  on  investment,  and  10  per  cent 
profit  amounts  to  $2,087,096  less  credits  for  goods  sold  to  the  Govern- 
ment and  other  credits  of  $1,734,556,  leaving  a  deficit  of  $352,742,  for 
which  it  files  this  claim. 

8.  It  is  alleged  by  the  claimant  that,  before  making  these  expendi- 
tures, assurances  were  received  from  Col.  Fisher  that  the  Mulford 
Co.  would  be  protected  by  the  Government.  This  allegation  is  denied 
by  Col.  Fisher.  The  question  at  issue,  as  stated  by  claimant's  attor- 
ney on  page  16,  is  as  follows : 

"  Q.  Your  onlv  claim,  then,  is  under  an  agreement  made  by  Mr. 
Campbell  with  Oolonel  Fisher  ? 

"A.  Absolutely.  That  is  the  basis  of  the  whole  claim.  If  it's  not 
that,  we  have  not  any." 
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9.  Mr.  Campbell  testified,  in  part,  as  follows : 

"He  (Colonel  Fisher)  recognized  that  we  were  in  a  position  to 
help  him  the  most,  and  when  I  pointed  out  the  fact  that  these  require- 
ments would  be  very  large  and  would  incur  very  large  expenditures, 
and  that  the  biological  houses  had  expressed  to  me  an  unwillingness 
to  go  ahead  and  do  this  work  and  put  in  these  supplies  and  extend 
their  plants  to  the  extent  necessary,  unless  they  had  a  contract  to 
protect  them,  Col.  Fisher  then  stated  that  '  We  are  unable  to  give 
you  a  contract ;  we  have  not  the  least  idea  as  to  the  quantities  we  are 
going  to  need ;  we  do  know  that  there  will  be  a  draft  of  men,  perhaps 
a  couple  of  million  or  more,  and  the  most  important  thing  is  to  have 
the  supplies,  and  you  must  supply  them.'  He  also  said,  '  If  you  do 
not  supply  them  your  plant  will  be  taken.' 

"  I  brought  up  with  Col.  Fisher  the  fact  that  large  sums  of  money 
would  be  required,  hundreds  of  thousands  of  dollars,  and  I  said  to 
him,  'Will  the  Government  protect  us?'  He  said,  'It  will  protect 
you.'    *    *    *    This  was  in  April,  1917.    ♦    ♦    ♦ 

"I  said,  'Colonel,  suppose  an  armistice  would  occur,  or  suppose 
the  war  would  cease  for  some  reason  or  other,  where  would  we  be, 
after  having  incurred  these  expenditures,  or  started  to  incur  these 
expenditures,  and  had  this  large  production?' 

"  He  said, '  You  will  be  protected  in  every  legitimate  expense  made 
for  the  supplying  of  these  products  to  the  TJnited  States  Govern- 
ment.' " 

10.  Col.  Fisher  was  not  present  at  the  hearing,  but,  by  consent  of 
both  parties,  interrogatories  were  forwarded  to  him  and  his  answers 
thereto  are  in  part  as  follows : 

"A2.  On  April  15, 1917,  the  manufacturere  of  medical  and  surgical 
supplies  were  called  to  Washington  at  the  instance  of  the  Council 
of  National  Defense.  At  that  time  I  was  in  charge  of  the  Supply 
Division  of  the  Surgeon  General's  Office.  Kepresenting  the  Surgeon 
General's  Office,  I  met  with  them  and  indicated  the  needs  *of  the 
Medical  Department  for  an  army  of  one  million  men  for  one  year. 

"  These  needs  were  so  much  in  excess  of  the  quantities  considered 
available  that  they  seemed  overwhelmed  with  the  requirement  of 
furnishing  them.  The  manufacturers  present  at  the  meeting  were 
requested  to  get  together  and  appoint  executive  or  working  com- 
mittees representing  every  line  oi  production,  in  order  to  coordinate 
the  resources  of  the  country  and  to  perfect  plans  by  which  the  needs 
of  the  Medical  Department  might  be  met. 

"  They  were  informed  that  no  money  was  yet  appropriated  by 
Congress;  that  the  Medical  Department  had  7io  authority  to  incur  a 
deficiency  and  could  not  give  orders  or  make  contracts  for  the  sup- 
plies it  would  need ;  they  were  assured  that  the  quantities  indicated 
were  the  minimum  amounts  that  would  be  needed,  and  would  un- 
doubtedly be  purchased  when  authority  and  money  were  forth- 
coming so  to  ao.  It  was  urged  that  they  start  production  ahead 
of  definite  orders,  in  order  that  the  Army  to  be  raised  should  not 
suffer  for  lack  of  medical  supplies.     *     *     * 

"  I  can  not  specifically  remember  whether  or  not  a  representative 
of  the  H.  K.  Mulford  Company  was  among  the  many  present  at  this 
meeting. 
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"I  remained  in  charge  of  the  Supply  Division  of  the  Surgeon 
General's  Office  until  August  16,  191  i ,  and  I  do  not  remember  that 
it  seemed  necessary  to  urge  the  manufacturers  of  biological  products 
to  increase  their  plants  during  this  time.  On  account  of  the  war 
that  had  been  existing  in  Europe,  my  memory  is  that  they  were  pre- 
pared to  furnish  large  quantities  of  anti-tetanic  serum  which  was  the 
principal  biological  product  we  expected  to  need. 

"  Q3.  Did  you  advise  the  claimant  that  the  Government  at  a  future 
date  would  enter  into  a  contract  with  the  claimant  company  whereby 
the  claimant  company  would  be  protected  on  its  expenditures  for 
increased  facilities? 

"A3.  No;  I  can  not  remember  any  such  advice. 

"  XAl.  I  can  not  remember  telling  Mr.  Campbell  the  amount  of 
biological  supplies  to  be  required  by  the  Government,  and  did  not  tell 
him  the  Government  would  make  any  requirement  of  him.  *  ♦  ♦ 
I  do  not  remember  that  he  (Mr.  Campbell)  asked  me  where  the 
company  would  stand  if  the  war  should  cease  nor  that  I  said  to  him 
that  the  Government  would  protect  the  company  against  any  actual 
outlay  made  by  the  company  in  its  attempt  to  provide  the  material 
for  the  Government  in  such  event.  I  was  not  authorized  to  make 
this  promise  and  think  I  did  not  make  it. 

"XAll.  My  memory  is  to  the  effect  that  I  was  pressed  for  orders 
for  biolofficat products,  rather  tfuin  that  there  was  a  refined  to  supply 
them. 

"RDQ4.  Did  you  ever,  in  your  official  capacity  or  otherwise, 
instruct  Mr.  Milton  Campbell,  president  of  the  Mulford  Company, 
to  increase  his  facilities,  and  that  such  increase  of  facilities  would  be 
taken  care  of  by  the  Government? 

"  RDA4.  No/  I  gave  no  such  instructions  to  Mr.  Camphell  in  any 
cajyaeity^  official  or  otherwise. 

"  RXAl.  I  could  not  and  did  not  state  that  the  manufacturers 
would  have  to  manufacture  and  supply  the  Government  with  biologi- 
cals.  I  could  not  and  did  not  state  what  funds  Congress  would  ap- 
propriate, nor  make  promise  regarding  contract.  I  did  try  to  indi- 
cate the  need  of  the  Medical  Department  to  the  manufacturers  of 
Medical  Supplies,  saying  there  was  no  authority  as  yet  to  give 
orders  or  money  yet  appropriated  to  pay  for  them.  I*  stated  that 
the  Medical  Department  would  have  to  buy  the  supplies  needed  when 
it  could  obtain  the  money." 

11.  The  claimant  alleges  in  its  statement  of  claim,  sworn  to  by  its 
president,  Milton  Campbell : 

"  Colonel  Edwin  B.  Wolfe,  acting  under  the  authority  of  the  Sec- 
retary of  War,  directed  the  claimant  to  further  increase  its  facilities 
and  supplies  for  the  purpose  of  supplying  the  Government  with 
needed  biologicals  due  to  the  proposed  second  draft,  and  thereafter 
advised  the  claimant  that  the  Government  would  place  with  the 
claimant  an  order  for  $2,700,000  of  biological  supplies,  and  that  the 
claimant  should  not  fail  to  be  in  a  position  to  supply  the  same,  and 
that  would  be  a  minimum  requirement  of  the  Government.  Acting 
under  these  instructions  the  claimant  further  increased  its  buildings, 
laboratories,  and  equipment." 
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CoL  Wolfe,  when  asked  if  he  made  any  such  arrangement  with 
the  claimant,  testified  emphatically  that  he  did  not. 

The  claimant's  attorney  announced  at  the  hearing  (supra)  that 
the  claimant  relies  entirely  on  its  agreement  with  Col.  Fisher.  It, 
therefore,  apparently  abandons  its  claim  for  increased  facilities 
under  the  instructions  of  Col.  Wolfe.  The  fact  remains  that  the 
claimant's  president,  Mr.  Campbell,  has  stated  in  his  claim  under 
oath  that  acting  under  the  instructions  of  Col.  Wolfe  it  increased  its 
buildings,  laboratories,  and  equipment. 

DECISION. 

1.  The  testimony  of  the  claimant's  president,  Mr.  Campbell,  to 
the  effect  that  Col.  Fisher  agreed  that  the  Government  would  pro- 
tect the  claimant  in  expenditures  made  for  an  increased  supply  of 
serums  in  accordance  with  its  own  estimates,  is  denied  by  Col.  Fisher. 
The  sworn  statement  of  Mr.  Campbell  in  the  statement  of  claim 
that  the  claimant  increased  its  buildings,  laboratory,  and  equipment 
under  the  instructions  of  Col.  Wolfe  is  also  emphatically  denied  by 
CoL  Wolfe. 

2.  The  claimant  enlarged  its  plant  and  made  other  expenditures 
in  anticipation  of  Government  orders.  It  overestimated  the  Govern- 
ment needs  and  the  duration  of  the  war.  No  Government  oflScer  or 
agent  entered  into  any  agreement  with  the  claimant  whereby  the 
Government  assumed  the  responsibility  for  the  claimant's  action  in 
enlarging  its  plant  and  making  expenditures  in  question.  In  making 
these  expenditures,  the  claimant  assumed  a  trade  risk;  accordingly 
the  claim  is  denied. 

Col.  Delafield  and  Mr.  Fowler  concurring. 


Case  No.  2495. 

In  re  CLAHC  OF  M.  BEBHSTEIH  A  CO. 

1.  JITRISBICTION. — Before  a  claimant  can  be  granted  relief  under  the  act  of 

Karch  2,  1919,  It  must  be  established  that  there  was  some  performance 
of  the  contract,  or  expenditures  made,  or  obligations  Incurred  upon  the 
faith  of  the  same  between  the  time  the  contract  was  entered  into  and 
November  12,  1918. 

2.  CLAHC  AKB  decision.— Claim  under  the  act  of  Karch  2,  1919,  for  fl,- 

152.98  expenses  in  preparation  for  contract.  Held,  claimant  not  en- 
titled to  recover.  There  was  no  contract,  and  no  expenditures  on  the 
faith  of  an  agreement  even  if  there  was  one. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  statement  of 
claim,  Form  A,  having  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $1,152.98,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and  the 
United  States.  The  claim  has  been  erroneously  classified  and  should 
be  considered  as  a  Class  B  claim  under  the  act  of  March  2,  1919. 

2.  The  claimant,  M.  Bernstein  &  Co.,  is  a  copartnership  which, 
prior  to  the  incidents  out  of  which  this  alleged  agreement  arose,  was 
engaged  in  the  manufacture  of  wool  service  coats  for  the  Grovemment 
in  the  city  of  Philadelphia,  Pa.  The  garments  produced  by  the  claim- 
ant were  of  high  quality  and  deliveries  had  always  been  prompt  on 
all  contracts  awarded  them,  and  they  had  been  told  on  several  oc- 
casions by  procurement  officers  that  their  work  was  highly  satisfac- 
tory and  that  their  plant  would,  in  all  probability,  be  kept  supplied 
with  work. 

3.  The  claimant  had  contracts  for  delivery  of  wool  service  coats 
that  would  occupy  their  facilities  through  the  month  of  November, 
1918,  prior  to  which  time  they  requested  Capt.  William  Brooks,  pro- 
curement officer  at  the  Philadelphia  zone  supply  office,  to  give  them 
further  contracts.  The  claimant  was  requested  to  submit  a  bid  for 
140,000  to  200,000  wool  service  coats.  Their  bid  in  the  sum  of  $1.72 
each  for  the  service  coats  was  unsatisfactory  to  the  Philadelphia  zone 
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supply  officer  and,  upon  request  of  that  office  under  date  of  November 
3, 1918,  the  claimant  reduced  their  bid  to  $1.62  each. 

4.  A  recommendation  for  an  award  of  a  contract  for  40,000  wool 
service  coats  at  $1.62  was  prepared  under  the  direction  of  Capt. 
Brooks,  and  on  November  7,  when  Mr.  Moses  -Bernstein,  a  member 
of  the  firm,  was  in  the  office  of  Capt.  Brooks  in  Philadelphia,  Capt. 
Brooks  advised  him  that  the  recommendation  for  an  award  of  40,000 
coats  was  then  upon  his  desk. 

5.  Owing  to  the  fact  that  the  armistice  came  within  a  few  days 
after  the  conversation  on  November  7  between  Mr.  Bernstein  and 
Capt.  Brooks,  a  contract  under  the  recommendation  was  never  pre- 
pared or  forwarded  to  the  claimant. 

6.  The  claimant  has  failed  to  establish  that  expenditures  for  either 
material  or  facilities  were  made  for  the  purpose  of  making  deliveriea 
under  the  verbal  agreement  alleged. 

DECISION. 

In  view  of  the  above  findings,  relief  is  denied. 

DISPOSITION. 

This  decision,  together  with  all  pertinent  documents  contained  in 
the  file,  to  be  forwarded  to  the  Claims  Board,  Director  of  Purchase, 
for  appropriate  action. 

Col.  Delafield  and  Mr.  Low  concurring. 


April  20, 1920. 
Case  No.  2205. 

In  re  CLAIM  OF  GEO&OE  E.  GAETEE  GO. 

1.  FACILITIES  AND    COMiaTMENTS— LOSS.— The   claimant  is   not   entitled 

under  the  act  of  ICarch  2,  1919,  to  reimbursement  for  ezpenditnres  made 
for  facilities  and  commitments  preparatory  to  performing  a  suspended 
contract  where  the  evidence  shows  that  in  making  such  expenditures 
claimant  suifered  no  loss. 

2.  CLAHC  and  decision.— This  claim  for  $12,229.30  is  an  appeal  from  the 

Claims  Board,  Office  of  Director  of  Purchase,  and  is  filed  upon  the  theory 
that  the  Government  is  obligated  to  reimburse  the  claimant  for  facili- 
ties and  commitments  made  preparatory  to  the  performance  of  a  con- 
tract which  was  suspended.    Held,  relief  denied. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  on  a  claim  for  $12,229.30,  on  an  informal 
executed  contract,  under  the  following  circumstances : 

2.  On  or  about  September  26,  1918,  Capt.  James  H.  Harpham, 
negotiating  officer  for  the  procurement  of  leather  equipment,  Clothing 
and  Equipage  Division,  Office  of  the  Director  of  Purchase,  was  re- 
quested by  Mr.  W.  Weir  Henry,  a  civilian  in  the  Production  Section 
of  the  Office  of  the  Chief  Signal  Officer,  to  procure  for  the  use  of  the 
Signal  Corps  certain  equipment  to  be  made  of  leather,  and  stated  to 
Capt.  Harpham  that  the  said  equipment  was  urgently  needed;  that 
time  had  not  been  given  to  prepare  designs  and  blue  prints,  but  that 
the  George  R.  Carter  Co.,  of  Connersville,  Ind.,  were  in  possession 
of  samples  of  the  equipment  desired  and  were  in  position  to  furnish 
the  same  promptly.  It  was  also  stated  that  the  interbureau  procure- 
ment requisition  was  then  on  its  way. 

3.  Thereupon  Capt.  Harpham  wired  the  George  E.  Carter  Co.  that 
an  order  had  been  awarded  it,  so  that  it  might  take  immediate 
steps  toward  securing  the  suitable  raw  material  for  the  production 
of  same. 
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4.  Iiiterbureau  procurement  requisition  No.  S-118,  dated  Septem- 
ber 11, 1918,  from  tlie  Signal  Corps  to  the  Quartermaster  Corps,  was 
subsequently  received,  and  the  following  purchase  orders  were  issued 
to  the  (leorge  R.  Carter  Co. : 

Purchase  order  No.  L^62-J,  October  lOtli,  1918, 1(),()()0  battery  cases 
for  24  c.  m.  signal  projector,  total  $19,750. 

Purchase  order  No.  L-63-J,  October  10th,  1918,  5,000  cases,  key 
and  socket,  for  24  c.  m.  signal  projectors,  total  $6,487.50. 

Purchase  order  No.  I^64-J,  October  18th,  1918,  5,000  belts,  battery, 
for  24  c.  m.  signal  projector,  total  $7,950. 

Purchase  order  No.  L-65-J,  October  18th,  1918,  5,000  straps,  shoul- 
der, for  24  c.  m.  signal  projector,  total  $8,550. 

Deliveries  to  commence  on  or  about  October  15th  and  to  be  com- 
pleted on  or  before  November  22d,  1918. 

The  four  purchase  orders,  supra,  have  been  adjusted  with  the 
chiimant  and  paid  for. 

5.  At  the  same  time,  namely,  October  10,  1918,  a  purchase  order. 
No.  Li-61-J,  was  drawn  up  covering  10,000  cases,  battery,  and  key 
with  shoulder  strap  for  14  c.  m.  signal  projector,  a  total  price  jf 
$39,950,  deliveries  to  commence  on  or  about  October  15,  1918.  and 
to  be  completed  on  or  before  Noveml)er  22,  1918.  Schedule  A,  giv- 
ing all  the  information  contained  in  the  purchase  order,  appears  to 
have  been  furnished  to  the  contractor,  but  this  purchase  order  was 
never  signed,  it  being  found  that  the  same  called  for  $39,950,  which 
was  in  excess  of  the  $25,000  limit  regulating  purchases  as  prescribed 
by  Quartermaster  General  Notice  No.  28,  July  18,  1918,  and  it  was 
apparently  contemplated  that  a  formal  contract  to  be  executed  in 
accordance  with  the  provisions  of  section  3744  would  be  drawn  up. 
This,  however,  was  delayed  and  never  issued.  The  work  under  this 
proposed  purchase  order  was  suspended  on  November  17,  1918,  at 
which  time  contractor  had  completed  1,655  of  the  articles  called  for, 
and  on  January  14,  1919,  a  purchase  order  for  $0,611.73  was  issued 
to  cover  the  said  1,655  cases  already  completed  and  delivered,  and 
sjiid  last  purchase  order  recites : 

'^  This  order  issued  to  cover  articles  delivered  and  accepted  under 
proposed  contract  No.  T-r-61-J,  which  contract  will  therefore  not  be 
executed." 

6.  The  contractor  filed  a  claim  for  $12,229.30,  which  was  approved 
by  the  Board  of  Contract  Eeview  for  Zone  No.  6,  Jeffersonville, 
Ind.,  but  the  Claims  Board,  Director  of  Purchase,  considered  that 
certain  items  were  not  allowable  and  declined  to  approve  the  claim 
as  set  up.  The  statement  below  shows  the  items  for  which  claim 
was  made  and  the  items  disapproved  or  modified  by  the  Claims 
Board,  Director  of  Purchase: 
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As  claimed  by      As  Trst  rn>- 
oontractor  aiK)  posed  by  riaini« 
recommended    Roard ,  Diret  i  r 
by  Zone  Board .     of  Pnrctesr. 


Building  and  fixtures 131.777.21 

Less  salvage 18,000.00 

13,777.21 
Less  30.8  per  cent  of  completed  portion 5, 483. 33 

Assumed  by  aggregate  of  contracts 8,293.88 

67  per  cent  to  be  assumed  by  this  contract , 

Special  facilities: 

1  punching  machine 225. 00 

1  lot  dies 39.  <» 

2M.m 
Less  salvage  value,  10  per  cent 26. 46 

Raw  materials  on  hand: 

Leather 11,474.69 

Thread ,  rivets,  etc 1 ,  393. 84 

12,868.53 

Government  allowance,  40  per  cent 5, 147. 01 

Overhead  expense,  10  per  cent 1,286.85 

12,229.30 


0,556.90 


X&thi"?. 


I 


238.14 


Xothi:^ 


4,«?  f2 


4.^.3: 


The  representative  of  the  Claims  Board,  Director  of  Purchase,  nov 
recommends  that  no  relief  be  granted,  as  in  his  view  of  the  evidence 
no  loss  has  been  sustained. 

7.  The  claimant  thereupon  appealed  to  the  Board  of  Contract 
Adjustment. 

8.  The  evidence  pertinent  to  these  items  is  as  follows : 

The  claimant  alleges  that  on  June  29, 1918,  it  received  information 
from  Mr.  Raridan,  an  agent  of  the  claimant  in  Washington,  that  the 
instant  contract  would  be  let,  and  that  on  July  13, 1918,  H.  A.  Carter, 
sales  manager  for  the  George  R.  Carter  Co.,  came  to  Washington  and 
had  an  interview  with  Mr.  W.  Weir  Henry,  a  civilian  in  the  Pro- 
duction Division  of  the  Signal  Corps,  at  which  time  H.  A.  Carter 
testifies : 

"Well,  I  spoke  to  Mr.  Henry,  stating  that  if  we  were  to  receive 
this  new  contract,  which  at  the  time  we  were  negotiating,  it  would 
be  necessary  for  us  to  build.  The  reply  to  that  statement  was, '  To 
build  that  building.' " 

9.  This  statement  is  positively  denied  by  Mr.  Heniy,  who,  under 
oath,  says: 

''  I  positively  deny  Mr.  Carter's  statement  that  I  said : '  Build  that 
building,'  or  used  words  to  that  effect.  At  no  time  during  my  con- 
nection with  the  War  Department  did  I  direct,  or  even  suggest,  that 
the  George  R.  Carter  Co.,  or  any  other  contractor,  erect  any  build- 
ings or  extensions.  I  would  also  state  that  I  have  absolutely  no 
recollection  that  the  Carter  Company  contemplated  building  an  ex- 
tension or  addition  to  their  factory  or  considered  such  as  necessary. 

All  the  facts  and  cinrumstances  of  the  case  confirm  the  statement 
of  Mr.  Henry. 
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10.  Nothing  was  done  in  connection  with  preparing  to  erect  a 
building  during  July,  August,  or  September,  and  nothing  appears  to 
have  been  done  in  connection  with  placing  any  purchase  orders  or 
contracts  with  the  George  R.  Carter  Co.  until  September  26,  1918, 
when  Capt.  Harpham,  at  the  request  of  Mr.  Henry,  wired  the  George 
K.  Carter  Co.  that  the  orders  mentioned  above  would  be  placed.  It 
is  clear  from  the  testimony  of  Capt.  Harpham  that  on  September  26, 
1918,  Mr.  Henry  had  no  idea  that  any  building  or  special  facilities 
would  be  necessary,  and  the  interbureau  procurement  requisition 
No.  S-118  clearly  indicates  that  at  no  time  was  it  contemplated  by 
the  Signal  Corps  that  any  building  or  special  facilities  would  be 
required,  and  that  in  the  placing  of  these  purchase  orders  they  were 
absolutely  of  the  opinion  that  the  George  R.  Carter  Co.  was  in  posi- 
tion to  proceed  immediately  with  the  manufacture  and  delivery  of 
the  goods  in  question. 

11.  On  October  3,  1918,  the  (ieorge  R.  Carter  Co.  filed  with  the 
County  Council  of  Defense  of  Fayette  County,  Ind.,  an  application 
for  a  permit  to  construct  a  building,  and  in  giving  reasons  why  the 
proposed  construction  is  in  the  public  interest  they  state : 

"  Subcontracts,  Government  orders  urgent,  with  International 
Harvester  Co.  (War  order  No.  P-13036-2159-SA),  Velie  Cyl.  Co. 
(War  order  No.  13149-2180-SA) . 

"Also  direct  Government  contract  with  Signal  Corps  is  being  pre- 
pared and  work  will  be  commenced  as  soon  as  worlking  sample  is 
approved." 

12.  The  evidence  of  Mr.  George  R.  Carter  shows  that  no  work  was 
done  in  the  building  to  apply  on  anj^  of  these  contracts  and  that  the 
building  itself  was  not  completed  imtil  January,  1919. 

13.  The  evidence  also  shows  that  the  building  cost  approximately 
$31,000;  that  the  total  amounts  of  the  contracts  were  only  $82,000. 
The  evidence  also  shows  that  there  was  no  loss  entailed  upon  the 
claimant  by  reason  of  the  construction  of  this  building;  that  the 
commercial  business  of  the  George  R.  Carter  Co.  has  greatly  in- 
creased and  that  the  building  is  a  valuable  asset. 

14.  The  evidence  further  shows  that  claimant  has  been  allowed 
in  the  settlement  of  the  four  formal  purchase  orders  the  sum  of 
^2,736.98  as  amortization  on  the  building  (33  per  cent  of  $8,273.88, 
the  amount  claimed  as  being  chargeable  to  the  Government).  This 
payment  was  evidently  made  through  error  or  mistake,  and  it  would 
appear  that  the  Government  should  be  reimbursed  for  same. 

DECISION. 

1.  It  is  the  opinion  of  the  Board  that  no  agreement  as  prescribed 
by  the  act  of  March  2, 1919,  was  entered  into  between  the  Government 
and  the  claimant  for  the  erection  of  any  building. 
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2.  It  is  the  further  opinion  of  the  Board  that  the  contractor  has 
been  fully  paid  under  the  purchase  order  of  January  14,  1919,  for 
the  1,655  cases  completed  and  delivered. 

3.  It  is  the  opinion  of  the  Board  that  the  claimant  is  not  entitled 
to  reimbursement  for  special  facilities,  as  there  is  no  evidence  that 
said  special  facilities  were  provided  solely  for  the  performance  of 
this  contract. 

4.  It  is  also  the  opinion  of  the  Board  that  the  claimant  is  not 
entitled  to  reimbursement  for  raw  materials  on  hand  nor  overhead 
expense  on  same,  the  evidence  showing  clearly  that  the  raw  mate* 
rials  in  question  were  used  in  the  claimant's  commercial  business 
without  loss  to  the  claimant. 

5.  For  the  reasons  above  stated,  it  is  the  decision  of  the  Board 
that  the  claimant  is  not  entitled  to  relief. 

6.  Kelief  must,  therefore,  be  denied. 

DiSFOsrrioN. 

A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 


April  20,  1920. 
Case  No.  2307. 

In  re  CLAIX  OF  THE  REXINGTOH  ARKS  XTKIOH  METALLIC  CARTRIDGE  CO. 

1.  COKSTRUCTIOH  OF  CONTRACT— COHTRADICTORY  CLAUSES.— Where 
there  are  two  contradictory  clauses  In  a  contract;  one  proYldlng^  that 
ammunition  used  In  testing:  should  be  at  the  expense  of  the  contractor 
and  the  other  at  that  of  the  Ooyemment,  one  offsets  the  other  and 
neither  can  be  enforced.  The  contract  will  be  construed  as  If  there  was 
no  provision  as  to  the  payment  of  te stingy  costs. 

8.  DELIVERY  AND  ACCEPTANCE. — Ammunition  used  In  tests  Is  not  such  a 
dellYcry  to  and  acceptance  by  the  Ooyemment  as  renders  It  liable  on  a 
quantum  meruit  or  quantum  yalebat. 

8.  CLAIM  AND  DECISION. — Claim  under  General  Order  108  on  formal  con- 
tract for  188,907.74  for  ammunition  used  In  tests.  Held,  claimant  not 
entitled  to  reooyer. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  1918,  and  is  for  $22,907.74,  under  the  follow- 
ing circumstances. 

2.  The  claim  arises  under  a  formal  contract  between  the  United 
States  and  the  Remington  Arms  Union  Metallic  Cartridge  Co.,  num- 
bered 14566,  dated  December  15,  1917.  There  was  a  supplement  to 
this  contract  dated  June  12,  1918.  The  contracts  provided  for  the 
manufacture  by  the  Remington  Co.  of  8-millimeter  Lebel  cartridges, 
to  be  manufactured  at  the  Swanton,  Vt.,  plant  of  the  claimant.  The 
total  number  of  cartridges  called  for  by  the  contract  and  its  supple- 
ments was  156,083,000.  The  question  at  issue  is  as  to  which  party  to 
the  contract  should  pay  for  the  cartridges  used  in  the  tests  required 
by  the  specifications.  The  answer  depends  in  the  first  instance  on 
the  construction  of  two  articles  of  the  specifications,  which  read  as 
follows : 

"Article  V.  Lots  submitted  to  tests  and  inspection  of  inspectors. — 
Xhe  lots  submitted  for  tests  and  inspection  by  the  inspector  of  the 
buyer  shall  consist  of  as  nearly  as  possible  80,000  cartridges,  viz,  52 
cases  of  1,586  cartridges,  making  the  actual  quantity  in  a  lot  79,872. 
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"  The  lots  shall  be  presented  in  cases  and  packed  as  explained  in 
Art.  Ill ;  but  with  the  covers  of  the  linings  unsoldered.  After  ac- 
ceptance of  the  cartridges  by  the  inspector  the  covers  will  be  soldered 
on  and  the  air-tight  quality  of  the  linings  proved  under  internal  air 
pressure  not  exceeding  two  (2)  pounds  per  square  inch,  under  which 
the  linings  shall  prove  thoroughly  air-tight.  Cartridges  deducted 
for  inspection  shall  be  replaced  free  of  charge  by  the  seller  in  order 
to  complete  the  cases. 

"Art.  X.  Expense  of  test.—XW  rifles,  machine  guns,  pressure 
gauges,  and  compression  coppers  used  in  making  tests  shall  be  sup- 
plied by  the  buyer,  as  well  as  cartridges  of  other  than  seller's  make, 
for  testing  guns.  All  other  ammunition  used  in  tests  required  bv 
these  specifications  shall  be  furnished  by  the  buyer." 

3.  The  Government  specifications  as  shown  in  pamphlet  No.  544, 
under  date  of  June  28, 1917,  provided  in  article  19  as  follows : 

"  19.  Expenses  of  test, — All  rifles,  machine  guns,  pressure  gau^, 
and  compression  coppers  used  in  making  tests  will  be  supplied  by  the 
Ordnance  Department.  The  cost  of  all  ammunition  fired  in  making 
tests  will  be  borne  by  the  Government;  the  resulting  scrap  will  be 
returned  to  the  contractor  at  a  price  to  be  agreed  upon.  When  a 
retest  is  necessary,  the  cost  of  all  ammunition  fired  in  making  the 
retests  shall  be  borne  by  the  contractor." 

4.  The  first  order  from  the  Government  for  8-millimeter  cartridges 
was  for  40,828,400,  and  came  by  letter  of  August  14, 1917.  An  addi- 
tional order  was  given  on  September  6,  1917,  for  37,254,600  car- 
tridges, making  a  total  at  that  time  of  78,083,000.  The  Remington 
Co.  had  previously  made  large  amounts  of  8-millimeter  cartridges 
for  the  French  (Government  at  its  Swanton  plant.  Capt.  Mattice,  of 
the  Remington  Co.,  prepared  a  memorandum  of  specifications  dated 
August  13, 1917,  which  he  sent  to  the  Ordnance  Department.  Speci- 
fications were  prepared  by  the  Ordnance  Department  under  date  of 
August  31,  1917,  and  sent  to  the  claimant  company,  and  they  con- 
tained Article  V  and  Article  X  in  identically  the  same  form  in  which 
they  appear  in  the  final  draft.  The  specifications  were  passed  back 
and  forth  between  Capt.  Mattice  and  the  Ordnance  Department,  and 
there  was  much  discussion  between  them  as  to  certain  of  the  pro- 
visions of  the  specifications,  but  none  in  respect  to  any  changes  in  the 
phrasing  of  either  Article  V  or  Article  X. 

5.  It  was  the  intention  of  both  Capt.  Mattice  and  the -Ordnance 
Department  to  follow  in  the  main  the  specifications  that  had  been 
adopted  as  a  part  of  the  contract  between  the  Remington  Co.  and  the 
French  Government  for  the  manufacture  of  8-millimeter  cartridges. 
Maj.  Frederick  B.  Clark,  who  had  been  engaged  prior  to  April,  1917. 
as  the  general  manager  of  the  Swanton,  Vt.,  works,  and  was  familiar 
with  the  specifications  of  the  French  contract,  represented  the  Ord- 
nance Department  during  the  summer  of  1917.    The  French  speci- 
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fications  required  that  the  Remington  Co.  should  replace  the  car- 
tridges that  were  expended  in  testing  the  cartridges.  Maj.  Clark 
took  the  position  that  inasmuch  as  the  Eemington  Co.  paid  for  the 
testing  cartridges  in  its  contract  with  the  French  Government  it 
should  make  the  same  arrangements  in  its  contract  with  the  United 
States  Government.  Maj.  Clark  was  assigned  to  other  duties  before 
the  terms  of  the  contract  were  settled.  Capt.  Lee  O.  Wright  took 
Maj.  Clark's  place,  but  was  concerned  with  the  details  of  the  specifi- 
cations only  from  an  engineering  standpoint,  and  it  appears  that 
his  attention  was  at  no  time  directed  to  the  matter  of  the  payment  for 
testing  ammimition,  and  that  he  never  discussed  that  matter  with 
representatives  of  the  claimant. 

6.  Capt.  Mattice  in  his  memorandum  of  August  13,  1917,  took  the 
position  that  the  expenses  of  testing  the  cartridges  should  be  borne 
by  the  United  States  as  provided  in  the  Government  specifications 
for  cartridge  contracts.  The  Eemington  Co.,  as  well  as  other  car- 
tridge-making concerns,  had  many  other  contracts  with  the  United 
States,  and  in  all  these  contracts  it  was  provided,  in  accordance  with 
the  Government  specifications,  that  the  United  States  should  pay  the 
cost  of  all  ammunition  fired  in  making  tests. 

7.  The  French  specifications  called  for  the  use  of  125  rounds  of 

cartridges  for  testing  purposes,  75  rounds  for  the  ordinary  rim  of 

tests,  and  50  rounds  for  fire  in  machine  guns.    As  the  8-millimeter 

cartridges  were  to  be  used  by  the  United  States  in  machine  guns  only, 

the  Ordnance  Department  required  an  addition  of  200  rounds  for 

testing  the  cartridges  for  machine-gim  use.    An  additional  5  rounds 

of  cartridges  was  required  for  another  purpose.    That  made  the 

total  number  of  rounds  called  for  by  the  specifications  for  use  in 

testing  cartridges  330  rounds.    This  is  an  important  increase  over 

the  125  rounds  required  by  the  French  specifications.     A  price  of 

$45  per  thousand  cartridges  had  been  fixed  in  the  original  order  of 

August  4,  1917,  and  no  addition  to  the  price  per  thousand  was  made 

when  the  number  of  cartridges  required  for  the  test  was  increased 

from  125  to  330.     Capt.  Mattice  appears  to  have  made  no  objection 

to  the  increase.     It  is  argued  that  the  Eemington  Co.  would  have 

called  for  an  addition  to  the  price  per  thousand  cartridges  on  account 

of  the  increase  in  the  number  of  cartridges  to  be  used  for  testing 

purposes  if  it  had  not  been  clearly  understood  that  the  United  States 

was  to  pay  for  the  cartridges  used  in  tests  under  this  contract. 

8.  A  change  in  the  specifications  as  to  the  lining  of  the  boxes  in 
which  the  cartridges  were  packed  resulted  in  an  increase  in  the  price 
paid  the  Remington  Co.  to  cover  the  additional  expense  caused  by 
the  change.  The  argument  is  made  that  a  change  in  price  would 
have  been  made  when  the  number  of  cartridges  to  be  used  in  tests 
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was  increased  if  the  understanding  had  not  been  as  stated,  that  the 
United  States  shoidd  pay  for  the  cartridges  used  for  testing  purposes 

DECISION. 

1.  The  construction  of  the  contract  is  not  free  from  diflSculties. 
Article  V  of  the  specifications  is  entitled  "Lots  submitted  to  tests 
jind  inspection  of  inspectors,"  and  provides — 

"Cartridges  deducted  for  inspection  shall  be  replaced  free  of 
charge  by  the  seller  in  order  to  complete  the  cases," 

while  Article  X  is  entitled  "Expense  of  test,"  and  reads: 

"All  rifles,  machine  guns,  pressure  gauges,  and  compression  coppers 
used  in  making  the  tests  shall  be  supplied  by  the  buyer,  as  well  as 
cartridges  of  other  than  seller's  make,  for  testing  guns.  All  other 
ammunition  used  in  tests  required  by  these  specifications  shall  be 
furnished  by  the  buyer." 

2.  The  two  articles  are  apparently  contradictory.     Article  V  pro 

vides  that  cartridges  deducted  for  inspection  shall  be  replaced  freo 
of  charge  by  the  seller.  This  language  is  clear,  precise,  unambigiuuis. 
and  can  be  construed  in  only  one  way,  viz,  that  the  seller,  who  i> 
the  Remington  Co.,  shall  replace  free  of  charge  cartridges  deducted 
for  inspection,  which  is  equivalent  to  a  provision  that  ammunition 
used  in  tests  required  by  the  specifications  shall  be  furnished  bv 
the  Remington  Co.  free  of  charge.  Both  the  United  States  and  the 
claimant  agree  on  this  construction  as  the  correct  one.  and  no  otljer 
construction  is  suggested  by  either  party. 

3.  The  construction  of  Article  X  is  eciually  free  from  <loubt. 
Article  IX  of  the  specifications  provides  for  te-sting  guns  in  onler 
to  determine  whether  the  guns  are  in  suitable  condition  to  be  usee! 
in  testing  cartridges.  This  fact  was  determined  by  firing  cartrid<rps 
made  by  other  comi)anies.  The  Government  specifications  provide*! 
that  cartridges  used  for  testing  the  suitability  of  guns  for  the  fuin- 
tioning  test  of  cartridges  should  be  taken  from  the  Frankfort 
Arsenal's  regular  output  and  selected  at  random  from  the  regiih»r 
stock,  and  that  the  Ordnance  Department  should  keep  on  hand  it 
the  contractor's  works  a  sufficient  number  of  such  cartridges  for  such 
comparative  tests.  The  provisions  in  the  first  sentence  of  Article  X 
are  therefore  substantially  identical  with  the  provisi<ms  contain^l 
in  the  printed  Government  specifications  and  called  upon  the  United 
States  to  furnish  all  rifles,  machine  guns,  etc.,  that  are  usetl  in 
cartridge  testing,  and  also  required  the  Government  to  provide  such 
cartridges  as  are  used  in  making  these  tests.  It  was  not  contem- 
plated that  the  seller's  cartridges — that  is,  the  Remington  Co.'s  car- 
tridges—should be  used  in  testing  the  rifles  or  machine  gims  ii 
order  to  determine  whether  they  were  suitable  for  testing  cartridpiK. 
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The  entire  purpose  of  this  test  would  be  defeated  if  the  Remington 
Co.'s  cartridges  were  used.  The  last  sentence  of  Article  X,  which 
reads,  ^^All  other  ammunition  used  in  tests  required  by  these  speci- 
fications shall  be  furnished  by  the  buyer,"  can  only  be  construed  to 
mean  that  the  buyer — that  is,  the  United  States — shall  furnish  all 
other  ammunition  which  is  used  in  tests  required  by  these  specifica- 
tions. The  word  "other"  in  the  phrase  "all  other  ammunition" 
refers  to  the  ammunition  named  in  the  first  sentence  of  Article  X. 
This  is  not  only  the  natural  construction  of  the  language  used  but  is 
the  inevitable  and  inescapable  construction. 

4.  The  suggestion  that  the  words  "  other  ammunition  "  mean  am- 
munition "other"  than  that  previously  provided  for  in  Article  V 
or  elsewhere  can  not  be  approved. 

There  are  a  number  of  reasons  that  are  conclusive  against  such  a 
construction. 

(a)  The  phrase  "other  ammunition"  is  used  in  the  second  sen- 
tence of  an  article  which  in  the  first  sentence  contains  a  provision 
as  to  cartridges,  i.  e.,  ammunition ;  "  other  ammunition  "  in  the  sec- 
ond sentence  naturally  refers  to  ammunition  other  than  that  re- 
ferred to  in  the  first  sentence  of  the  article.  The  strain  involved 
in  carrying  "  other  ammunition  "  back  to  the  cartridges  referred  to 
in  Article  V  is  too  great.  The  distance  between  the  articles  is  for- 
bidding. 

(b)  The  words  used  are  "all  other  ammunition  used  in  tests 
required  by  these  specifications."  Article  V  provides,  as  we  have 
seen,  that  the  Kemington  Co.  shall  provide  all  the  ammunition  used 
in  the  tests  required  by  these  specifications. 

An  interpretation  of  "other  ammunition"  as  meaning  "other 
than  that  provided  for  in  Article  V,"  would  make  Article  X  read: 
"All  other  ammunition  [other  than  that  provided  for  in  Article  V] 
shall  be  furnished  by  the  buyer"  (Article  V  providing  that  all  am- 
munition used  in  tests  required  by  the  specifications  shall  be  fur- 
nished by  the  seller). 

(c)  There  is  no  "other  ammunition  to  be  used  in  tests  required 
by  these  specifications"  in  addition  to  the  ammunition  which  the 
seller  must  furnish  under  Article  V.  The  Government's  argument 
is  based  on  that  very  proposition,  viz,  that  Article  V  requires  the 
Remington  Co.  to  pay  for  all  testing  ammunition  required  by  the 
specifications. 

(d)  Article  X  is  headed  "  Expenses  of  test."  That  is  the  appro- 
priate heading  for  an  article  which  should  name  the  party  on  whon» 
falls  the  burden  of  paying  the  expenses  of  a  test. 

If  it  were  not  for  Article  V  no  one  would  perceive  any  ambiguity 
or  uncertainty  in  the  phrasing  of  Article  X. 

0038—20 85 


1338  DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT. 

In  other  words,  Article  X  means  what  everj'one  would  agree  to 
be  its  meaning  if  it  stood  alone,  viz,  that  the  buyer  should  pay  for 
the  testing  ammunition. 

(e)  The  testimony  of  all  the  witnesses,  both  for  the  Government 
and  the  claimant,  is  to  the  effect  that  the  Kemington  Co.  was  de- 
sirous of  providing  in  the  specifications  that  the  United  States 
should  pay  the  "  expenses  of  test "  as  in  other  Government  contracts 
and  as  provided  for  in  the  printed  pamphlet.  No.  544.  Capt.  Mat- 
tice's  memorandum,  dated  August  13,  1917,  which  was  sent  to  the 
Ordnance  Department  is  conclusive  that  the  Remington  Ck).  thought 
it  had  provided  under  the  heading  "expenses  of  test"  that  the 
Government  would  pay  for  the  ammunition  used  in  testing  car- 
tridges.   His  memorandum  reads  in  part: 

"(6)  In  the  new  specifications,  in  order  to  make  them  more 
definite,  clauses  have  been  added  to  cover  the  items  '  Guns  for  firing 
tests '  and  '  Expenses  of  tests,'  similar  to  the  specifications  for  United 
States  cartridges." 

(/)  It  should  be  noted  also  that  Article  X  begins  with  the  same 
words  as  article  19  of  the  pamphlet  specifications  and  it  amounts  to 
a  demonstration  that  the  intention  of  the  drawer  of  Article  X  was 
to  make  it  conform  to  the  provisions  of  the  printed  Government 
specifications,  i.  e.,  that  the  expenses  of  the  required  tests  should  be 
borne  by  the  United  States. 

Another  construction  is  suggested  which  reconciles  Article  V  with 
Article  X.  It  is  that  the  last  sentence  of  Article  X  means  all  other 
ammunition  used  in  the  tests  "of  guns"  required  by  these  specifica- 
tions shall  be  furnished  by  the  buyer.  This  construction  is  open  to 
many  of  the  objections  that  have  been  stated  in  the  previous  para- 
graph. No  anmiunition  of  the  Remington  Co.  could  be  used  in  testing 
guns  in  order  to  determine  whether  the  guns  were  suitable  for  testing 
Remington  ammunition.  This  is  more  fully  stated  in  paragraph  3 
of  this  decision. 

5.  The  result  is  that  Article  V  of  the  specifications  requires  the 
Remington  Co.  to  pay  for  all  ammunition  used  in  the  tests  required 
by  the  specifications,  and  Article  X  provides  that  the  United  Stat^ 
shall  pay  for  all  ammunition  used  in  the  tests  required  by  the  specifi- 
cations. 

The  officers  of  the  Ordnance  Department  had  their  attention 
directed  to  Article  V  and  believed  at  the  time  the  contract  was  exe- 
cuted that  it  provided,  as  in  the  contract  with  the  French  Republic, 
that  the  Remington  Co.  should  supply  all  cartridges  used  in  tests. 

The  representatives  of  the  Remington  Co.  had  their  attention 
directed  to  Article  X  of  the  specifications  and  thought  that  they 
were  executing  a  contract  which  provided  that  the  United  States,  as 
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in  its  other  cartridge  contracts,  would  bear  the  cost  of  the  ammuni- 
tion used  in  tests  required  by  the  specifications.  There  was  no  mis- 
take of  fact  common  to  both  parties;  there  is  no  ambiguity  in  the 
contract.  There  exists  the  somewhat  unusual  circumstance  that  two 
diflFerent  articles  of  the  contract  are  exactly  contradictory  to  each 
other.  The  essence  of  a  bilateral  contract  is  "a  meeting  of  the  minds.'' 
In  the  matter  of  the  instant  contract  there  was  no  meeting  of  the 
minds  on  the  point  of  which  party  should  bear  the  cost  of  testing 
ammunition.  If  a  discovery  of  the  situation  had  been  made  before 
any  performance  of  the  contract  had  been  undertaken,  it  would  be 
held  that  no  contract  had  been  entered  into.  In  this  case  the  contract 
has  been  fully  performed.  Over  150,000,000  cartridges  have  been 
delivered  to  and  accepted  by  the  United  States.  The  total  number  of 
cartridges  used  in  tests  is  625,255  and  the  total  used  in  retests  is 
71,377,  a  grand  total  of  696,632.  The  claim  of  the  Remington  Co., 
at  the  rate  of  $45  per  thousand  cartridges,  after  making  certain  de- 
ductions for  salvage,  is  $22,907.74. 

6.  On  whom  shall  the  loss  fall?  If  the  provisions  of  the  contract 
had  been  contradictory  as  to  the  price  to  be  paid  per  thousand  car- 
tridges, and  the  Government  had  accepted  delivery  of  150,000,000 
cartridges,  then  it  would  be  held  that  the  price  to  be  paid  should  be 
one  that  would  be  fair  and  reasonable  and  based  on  a  quantum  meruit 
or  a  quantum  valebat.  In  the  present  case,  however,  the  point  on 
which  the  minds  of  the  parties  failed  to  meet  is  a  minor  one,  that 
is  incidental  to  the  performance  of  the  main  contract  and  one  that 
necessarily  must  be  provided  for  in  a  contract  if  rights  or  obliga- 
tions are  to  arise  in  respect  of  it.  It  can  not  now  be  held  after  per- 
formance of  the  contract  and  after  payment  of  the  contract  price 
that  the  entire  contract  is  a  nullity  because  of  the  failure  of  the 
parties  to  reach  and  state  an  agreement  as  to  a  matter  of  rather 
trifling  moment  in  comparison  with  the  amount  involved.  The 
parties  took  their  chances  with  an  agreement  that  both  had  nearly 
five  months  to  consider  and  prepare  drafts  for  and  memoranda  about. 
To  be  sure  the  odds  under  such  circumstances  will  always  be  pro- 
hibitive in  favor  of  the  United  States. 

He  is,  indeed,  a  hardy  contractor  who  will  venture  the  hazards  of 
an  agreement  with  the  Government  which  provides  in  one  article 
that  he  shall  pay  certain  costs  and  in  another  that  the  United  States 
shall  pay  those  costs. 

It  was  a  blunder  on  the  part  of  both  the  Bemington  Co.  and  the 
officers  of  the  United  States,  as  we  have  seen. 

It  may  be  the  province  of  the  Secretary  of  War  in  some  cases  to 
correct  the  errors  that  follow  a  lapse  of  diligence  on  the  part  of 
officers  acting  under  his  authority  or  on  the  part  of  contracton  who 
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are  furnishing  him  with  needed  supplies  in  time  of  war,  but  the 
correction  can  only  be  made  in  accordance  with  those  principles 
which  have  been  established  as  a  part  of  the  law  of  contracts.  He 
can  not  make  a  new  contract  for  the  parties. 

He  may  re-form  a  contract  or  consent  to  its  re-formation  in  cases 
where  by  reason  of  a  mistake  of  fact  or  perhaps  of  law  which  is 
common  to  both  parties  the  written  instrument  does  not  accurately 
state  the  agreement  which  had  been  previously  reached. 

There  was  no  such  mistake  in  this  case.  The  United  States  de- 
sired that  the  Remington  Co.  should  pay  for  the  testing  cartridges 
and  was  satisfied  that  Article  V  accomplished  its  desire  in  that  re- 
spect. It  would  have  done  so  but  for  Article  X.  The  Remington  Co. 
desired  that  the  United  States  should  pay  for  the  testing  cartridges 
and  was  satisfied  that  Article  X  accomplished  its  desire  in  that  re- 
spect.   It  would  have  done  so  but  for  Article  V. 

It  was  not  a  mistake.    It  was  a  blunder. 

There  was  no  oral  agreement  prior  to  the  written  one  on  which 
the  minds  of  the  parties  met. 

It  is  argued  that  the  United  States  should  take  into  consideration 
the  fact  that  the  Remington  Co.  consented  to  the  allowance  of  an 
increase  in  the  number  of  cartridges  to  be  withdrawn  for  inspection 
and  test  from  125  to  330  without  stipulating  for  an  increase  in  price 
to  be  paid,  relying  as  it  did  on  the  belief  that  the  United  States  would 
pay  for  all  such  cartridges  whatever  the  number.  Such  an  arga- 
ment,  however,  is  based  on  hardship  to  the  claimant  and  is  far  from 
being  decisive,  to  say  the  least. 

There  is  a  rigidity  in  the  principles  of  equity  as  well  as  of  law 
which  when  applied  to  the  facts  determines  the  rights  and  obliga- 
tions of  the  parties.  No  place  can  be  made  for  any  stranger  to  those 
principles. 

The  Board  holds  there  is  no  ambiguity  in  the  contract,  but  a  direct 
and  unavoidable  conflict  between  Article  V  and  Article  X, 

An  effort  has  been  made  to  reach  a  construction  of  the  two  articles 
and  of  the  whole  contract  that  will  avoid  so  imfortunate  a  con- 
clusion. It  has  been  futile.  We  ai^e  driven  to  a  determination 
that  the  words  used  both  in  Article  V  and  in  Article  X  are  apt  and 
appropriate  for  the  accomplishment  of  the  divergent  purposes  of 
the  framers  of  the  articles. 

No  other  construction  can  be  successfully  defended  except  that 
which  not  only  adopts  the  plain  meaning  of  the  words  used,  bat  aba 
follows  the  admitted  intent  of  those  who  framed  the  articles. 

We  have  discussed  two  constructions  of  Article  X,  which,  if  fol- 
lowed would  reconcile  it  with  Article  V.  However  satisfactory 
such  a  result  would  be,  we  are  not  justified  in  accepting  a  constroctioo 
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which  so  completely  violates  both  the  meaning  of  the  words  used 
and  the  intent  of  the  author.  Capt.  Mattice  drafted  it  nearly  in 
the  words  of  the  printed  Government  specifications  to  accomplish 
his  purpose  of  requiring  the  United  States  to  pay  for  cartridges 
used  in  tests. 

A  purist  might  have  split  the  verb  and  inserted  ^'also,"  so  that 
the  sentence  would  read — ^"All  other  ammunition  used  in  tests  re- 
quired by  these  specifications  shall  '  also '  be  furnished  by  the 
buyer,"  but  the  language  used  adequately  states  Capt.  Mattice's  in- 
tention. A  construction  of  a  phrase  is  not  often  assailable  that 
conforms  to  the  intent  of  its  author,  that  follows  a  form  intended 
to  accomplish  the  same  purpose,  that  neither  adds  to  ndr  takes  from 
the  text  of  the  phrase,  that  adopts  a  meaning  in  accord  with  the 
natural  interpretation  of  every  word  in  it,  and  is  compelled  by  a 
consideration  of  the  whole  contract  and  of  the  negotiations  which 
precede  it  and  of  the  circumstances  under  which  it  was  entered  into. 

We  have  not  omitted  to  consider  the  arguments  and  suggestions 
that  are  often  made  to  avoid  the  conclusion  that  the  terms  of  a 
contract  are  contradictory.    It  has  been  without  avail. 

7.  The  conclusion  is  that  the  Remington  Co.  furnished  696,632 
cartridges  to  the  Government  for  testing  purposes  under  a  contract 
which  it  mistakenly  thought  required  the  Government  to  pay  for 
such  cartridges.  The  Remington  Co.  was  mistaken  in  its  understand- 
ing of  the  contract,  and  in  the  same  way  the  United  States  was  mis- 
taken in  its  understanding  of  the  contract.  The  two  contradictory 
provisions  cancel  or  offset  each  other.  Neither  one  can  be  enforced. 
It  is  as  if  the  contract  was  silent  as  to  the  payment  of  the  cost  of 
testing  the  ammunition.  The  United  States  had  no  right  under  the 
contract  to  receive  testing  cartridges  free  of  charge,  and  by  the  same 
token  the  Remington  Co.  under  the  contract  has  no  right  to  reim- 
bursement for  testing  cartridges  furnished  by  it.  If  the  Remington 
Co.  had  discovered  the  contradictory  provisions  of  the  specifications 
earlier  and  had  declined  to  furnish  cartridges  for  testing  purposes 
free  of  charge  it  would  have  been  within  its  rights.  It  would  then 
have  been  necessary  for  the  parties  to  have  begun  negotiations  over 
again  and  have  entered  into  an  amendment  to  the  contract  by  which 
the  contradiction  would  have  been  eliminated,  or  the  Remington  Co. 
could  have  finally  declined  to  have  continued  performance  under  the 
contradictory  contract. 

8.  It  appears  that  the  contradiction  was  discovered  by  the  Rem- 
ington Co.  before  it  had  completed  performance  of  the  contract,  but 
it  decided  to  finish  the  contract  and  present  a  claim  thereafter  for 
the  entire  number  of  cartridges  that  had  been  used  up  for  testing 
purposes.  The  Remington  Co.  seems  to  have  relied  on  its  construc- 
tion of  the  specifications  being  accepted  as  the  correct  construction. 
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Under  these  circumstances  the  Remington  Co.  must  bear  the  loss. 
Its  construction  of  the  contract  is  not  the  correct  one.  It  chose  to 
supply  all  the  ammunition  that  was  required  for  testing  purposes 
under  a  contract  which  did  not  provide  for  the  payment  to  it  of  the 
cost  of  such  ammunition.  There  was  no  such  acceptance  of  the  car- 
tridges which  were  fired  in  the  testing  of  them  as  will  warrant  a  find- 
ing that  the  United  States  is  liable  as  for  a  quantvmi  valehat.  A  with- 
drawal of  330  cartridges  out  of  a  lot  of  80,000  for  the  purpose  of 
inspection  and  test  so  as  to  determine  whether  the  balance  of  the 
cartridges  shall  be  accepted  or  not  is  not  such  a  delivery  to  and  ac- 
ceptance by  the  United  States  as  is  required  for  an  action  in 
the  nature  of  a  quantum  valehat  for  the  value  of  the  expended 
ammunition. 

DisposrnoN. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Tanner  concurring. 


April  21, 1920. 
Case  No.  2237. 

In  re  CLAHC  OF  EEXINaTOH  A&X8  TTKIOH  METALLIC   CA&T&ID6E   CO., 

nrc. 

1.  ABBITBATIOH — LABO&  DISFCTTES. — Where,  after  contracti  for  the  manu- 

facture of  munitions  had  been  entered  into,  which  contained  no  pro- 
▼isions  relative  to  labor  disputes,  in  order  that  there  might  be  no  inter- 
ruption of  production,  the  Secretary  of  War  and  claimant  agreed  that  if 
labor  difficulties  should  arise  which  threatened  to  delay  or  diminish 
production  the  Secretary  of  War  might  settle  such  difficulties,  and  if 
such  settlement  increased  the  labor  cost  to  claimant  that  claimant 
would  be  entitled  to  an  adjustment  of  prices  for  the  articles  which  it 
was  to  produce  sufficient  to  absorb  such  increased  labor  cost,  and  there- 
alter  labor  difficulties  arise  which  were  submitted  to  the  Secretary  ot 
War  and  by  him  referred  to  the  National  War  Labor  Board  for  arbitra- 
tion and  on  account  of  the  award  made  by  such  board  the  labor  cost 
was  increased  and  such  board  recommended  that  the  Secretary  of  War 
reimburse  the  manufacturer  for  such  increased  labor  cost  as,  after  in- 
vestigation, he  should  deem  proper,  claimant  is  entitled  to  have  such 
increased  labor  cost  absorbed  by  an  increase  in  the  contract  price  of 
the  articles,  after  having  received  a  certificate  from  the  Secretary  of 
War,  or  his  representative,  that  claimant  has  fulfilled  its  contract,  or  a 
waiver  in  writing  of  any  breach. 

2.  CLAHC  and  decision. — Claim  under  act  of  March  2,  1919,  for  increased 

price  of  munitions  on  account  of  increased  wages  allowed  by  the  War 
Labor  Board.    Held,  an  agreement  within  the  meaning  of  said  act. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  or  TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1919.  The  claim  was 
presented  to  the  Bridgeport  District  Claims  Board  before  June  30, 
1919.  Statement  of  claim,  Form  B,  has  been  filed  under  Purchase, 
Storage  and  Traffic  Division  Supply  Circular  No.  17,  of  1919,  for 
$197,297.43,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  The  case  was  heard  on  March  23,  1920.  It  was  stipulated  that 
the  evidence  presented  in  connection  with  the  claim  of  the  Eastern 
Malleable  Iron  Co.,  Case  No.  2047,  Decisions  of  this  Board,  should, 
so  far  as  material,  be  considered  a  part  of  the  record  in  this  case. 
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3,  In  the  years  1917  and  1918  the  claimant  was  engaged  in  the 
performance  at  its  plant  in  Bridgeport,  Conn.,  of  certain  contracts 
with  the  Government  hereinafter  enumerated. 

4.  After  conferences  between  the  representatives  of  the  Secretary 
of  War  and  of  the  claimant,  the  claimant,  under  date  of  Dec^nber 
13, 1917,  wrote  the  following  letter : 

New  York  Crrr,  Decernher  13, 1917. 
Hon.  Newton  D.  Baker, 

Secretary  of  War^  Washington^  D.  C. 

My  Dear  Sir  :  We  recognize  the  problem  which  confronts  you  iD 
securing  continuous  and  accelerated  production  of  munitions  of 
war,  and  we  desire  to  share  every  responsibility  that  may  be  yours 
in  connection  therewith. 

The  labor  conditions  in  the  small  arms  and  ammunition  manu* 
f acturing  industry  in  Connecticut  at  i>resent  are  most  satisfactory 
and  result  from  the  development  of  friendly  relations  between  esn- 
ployer  and  emplovee  during  the  life  of  the  industry  and  the  intensive 
development  of  the  last  three  years,  during  which  the  industrv  has 
been  furnishing  supplies  to  the  Allied  Governments,  and  has  etfecteJ 
such  adjustments  as  conditions  have  made  necessary.  The  employees 
of  these  industries  are  of  a  highly  skilled  and  intelligent  class,  and 
their  conditions  of  employment  have  been  made  suitable  to  this 
character  of  labor.  These  employees  are  cognizant  of  the  vital  part 
which  they  play  in  the  industries  necessary  to  the  winning  of  the 
war  and  give  evidence  of  accepting  their  responsibilities  with  a 
most  commendable  spirit. 

We  feel  that  this  most  satisfactory  condition  can  best  be  continued 
by  encouraging  the  relations  which  exist  between  employer  and  em- 
ployees and  by  relying  on  the  forces  responsible  for  it,  vesting  in  the 
management  of  these  industries  that  full  authority  and  responsi- 
bility that  has  always  been  theirs. 

However,  we  recognize  in  the  present  crisis  the  necessity  of  con- 
tinuous production  under  all  conditions,  and  should  difficulties  arise 
which  threaten  to  delay  or  diminish  the  production  of  our  factories 
and  a  prompt  settlement  of  such  difficulties  become  necessary  in  the 
interest  of  the  Government,  we  shall  be  glad  to  have,  ana  hereby 
agree  to  have,  the  Secretary  of  War  settle  such  difficulties  in  sack 
manner  as  he  deems  proper. 

Since  the  contracts  made  with  the  Government  are  based  upon  ex- 
isting wage  conditions,  it  is  understood  that  compensatory  adjust- 
ment shall  be  made  in  the  price  of  articles  called  for  in  the  contracts 
in  case  of  any  change  in  wages. 

Our  contracts  for  munition  awards  are  made  upon  the  above  un- 
derstanding. 

The  provisions  of  this  letter  shall  govern  the  performance  of  all 
existing  contracts  in  regard  to  the  matter  of  labor  disputes,  and  shall 
supersede  any  provisions  on  that  subject  therein  contained. 
Yours,  respectfully, 

The  Beminoton  Arms  Union  Metallic 

Cartridge  Company,  iNa, 
(Signed)  C.  L.  Reierson,  Vice  President. 
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5.  Under  date  of  February  5,  1918,  the  Secretary  of  War  replied 
as  follows : 

"  On  behalf  of  the  Government  of  the  United  States  I  desire  to 
express  to  you  appreciation  of  the  public  spirit  which  prompts  your 
offer  of  cooperation  with  this  department.  Should  the  occasion 
arise  when  it  shall  be  necessary  in  the  interest  of  the  Government  for 
me  to  exercise  the  powers  which  have  been  vested  in  me  by  your 
communication  of  December  13th,  1917,  it  will  be  done  with  a  full 
appreciation  of  the  conditions  in  your  industry  and  of  the  problems 
with  which  you  are  confronted.  I  shall  endeavor  at  such  time  to 
give  you  every  opportunity  to  present  such  matters  as  you  may  deem 
necessarv  for  a  proper  determmation  of  any  question  which  I  may 
be  callea  upon  to  decide. 

"Needless  to  say,  it  is  no  part  of  my  purpose  to  interfere  need- 
lessly with  the  relation  between  you  and  your  employees.  The  War 
Department  has  no  theories  to  exploit  and  no  other  purpose  except 
the  one  which  I  hold  in  common  with  you,  to  see  that  our  armies  in 
the  field  are  not  disappointed  and  rendered  powerless  in  the  presence 
of  their  adversary  through  the  failure  of  the  necessary  supplies  for 
the  procurement  of  which  contracts  with  your  Company  have  been 
made. 

"  Yours,  very  sincerely, 

"(Signed)  Newton  D.  Baker, 

^^Secretary  of  War.'*^ 

6.  The  situation  at  Bridgeport  in  the  spring  and  summer  of  1918 
has  been  described  at  length  in  the  opinion  of  this  Board  above 
referred  to,  filed  in  the  case  of  the  Eastern  Malleable  Iron  Co.,  Case 
No.  2047.  It  may  be  briefly  stated  that,  labor  troubles  having  devel- 
oped, the  War  Department  first  undertook  by  arbitration  to  settle 
certain  disputed  matters  between  the  claimant  and  its  employees  by 
reference  to  the  Mediation  Branch  of  the  Industrial  Service  Section 
of  the  department.  It  was  thereafter  decided  to  set  aside  the  award 
made  by  this  section  and  known  as  the  "  Rogers  award  "  and  to  refer 
the  settlement  of  disputes  in  the  claimant's  plant  and  other  plants 
in  Bridgeport  to  the  National  War  Labor  Board. 

7.  The  award  of  the  Rogers  Board  was  made  in  a  decision  handed 
down  June  7, 1918.  Thereafter,  on  June  20, 1918,  the  claimant  wrote 
to  Gen.  C.  C.  Williams,  Acting  Chief  of  Ordnance,  reciting  the  deci- 
sion of  the  Rogers  Board  and  continuing  as  follows : 

"  We  beg  leave  to  hand  you  herewith  the  result  obtained  from  a 
careful  tabulation  showing  the  effect  of  this  award  on  the  classifica- 
tion of  labor  under  consideration. 

"  The  understanding  between  Major  Rogers  and  our  company 
referred  to  in  the  award  as  agreed  was  to  the  effect  that  we  would 
accept  for  recommendation  to  you  any  fair  and  reasonable  adjust- 
ment of  wages  that  a  careful  and  thorough  investigation  determined 
i^as  justified,  and  which  adjustment  should  be  made  general  in  all 
plants  located  in  southern  New  England  working  on  war  material. 
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"  We  question  whether  you  realize  that  this  award  amounts  to  an 
average  increase  of  about  27%  to  the  occupations  mentioned  and 
varies  from  4%  to  60%  (a  very  wide  variation)  to  individual  em- 
ploj'^es  included  in  these  occupations.  Also  that  these  occupations 
represent  only  10%  of  our  total  employes  in  our  two  Bridgeport 
plants  and  that  no  provision  has  been  made  for  the  remaining  d^Y}. 

"  On  behalf  of  the  remaining  90%  of  our  employes  we  request  your 
approval  to  increase  their  wages  to  equalize  any  award  finally  agreed 
upon  in  order  to  prevent  dissatisfaction  and  probable  interruption  of 
output  as  aifecting  that  part  of  our  production  on  the  cost-plus  con- 
tracts. We  shall  be  obliged  to  make  similar  increases  to  employes 
working  on  flat-price  contracts  and  in  accordance  with  our  un(fer- 
standing  with  the  Secretary  of  War  on  the  matter  of  settlement  of 
labor  disputes  we  shall  receive  proper  compensatory  adjustment  on 
all  Government  contracts." 

8.  By  letter  dated  June  24,  1918,  the  Secretary  of  War  formally 
referred  the  controversy  to  Messrs.  William  H.  Taft  and  Frank  P. 
Walsh,  as  chairmen  of  the  War  Labor  Board,  in  part  as  follows: 

"  1.  In  the  early  spring  of  this  year  demands  from  certain  of  their 
skilled  employees  were  made  upon  the  Eemington  Arms  Co.,  of 
Bridgeport,  Connecticut.  The  company  is  under  contracts  with  this 
department  which  do  not  permit  of  a  general  wa^e  increase  in  its 
plant  except  with  previous  approval  of  the  contracting  officer. 
***«>«  *  • 

"  In  view  of  these  facts  and  under  the  power  conferred  on  me 
under  the  contract  with  the  Remington  Arms  Co.,  I  have  directed 
the  Chief  of  Ordnance  to  set  aside  the  finding  of  the  board  of  ord- 
nance officers ;  to  instruct  the  Bridgeport  contractors  of  the  Ordnance 
Department  that  the  finding  is  not  to  be  made  effective ;  and  I  beg 
to  refer  to  your  board  the  entire  question  of  what,  if  any,  readjust- 
ment of  wage  scale  in  Bridgeport  and  vicinity  should  be  made  in 
justice  to  the  employees  and  having  due  regard  to  the  proper  interests 
of  their  employers  and  having  of  course  in  mind  the  vital  interests 
of  the  Goyernment.  The  decision  of  your  Board  will  be  made  effec- 
tive by  me  under  the  clause  in  the  contract  referred  to  in  plants  hav- 
ing such  contract  provisions  with  this  department." 

9.  Under  date  of  June  28,  1918,  the  claimant  wrote  to  Mr.  Stanley 
King,  Assistant  to  the  Secretary  of  War,  as  follows : 

"  Because  we  were  advised  yesterday  that  you,  for  the  Govern- 
ment, wished  to  learn  our  position  on  the  matter  we  sent  you  the 
following  wire  last  night,  which  we  now  confirm : 

"  '  This  company  will  abide  by  the  final  decision  of  the  Taft-Wakh 
Board  in  the  matter  of  wage  adjustment  at  our  several  works  when 
approved  by  the  Secretary  of  War  or  contracting  officer  and  will 
enforce  the  same  upon  their  direction  as  providea  in  our  contracts 
with  the  Government.' 

"  Reviewing  our  position  in  the  present  situation  growing  out  of 
the  action  of  the  Secretary  of  War  in  setting  aside  the  decisions  on 
Bridgeport  rates  by  the  Labor  Adjustment  Board  of  Army  ordnance 
and  in  referring  the  whole  matter  to  the  Taft- Walsh  Board  for  con- 
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sideration  and  decision  as  stated  in  his  various  telegrams,  we  felt 
in  duty  bound  to  advise  you  that  we  would  abide  by  the  final  deci- 
sion of  the  Taft- Walsh  Board  in  order  that  our  position  might  be 
clearly  stated  and  to  avoid  any  embarrassment  to  the  Government. 

"  We  realize  that  the  Taf t-Walsh  Board  will  probably  confine 
its  hearing  and  decision  to  the  classes  of  labor  under  immediate  con- 
sideration. Our  position  with  respect  to  the  remainder  of  our  em- 
ployees was  stated  in  our  letter  addressed  to  the  Acting  Chief  of 
Ordnance  on  June  20th,  copy  of  which  is  attached  hereto. 

"We  have  so  agreed  to  accept  the  decision  of  the  Taft- Walsh 
Board,  and  we  intend  to  apply  the  same  principle  to  all  wage  ad- 
justments with  our  employees,  including  those  working  on  other 
than  cost-plus  contracts.  We  have  taken,  and  will  take,  this  action 
because  of  our  assurance  from  their  frequent  public  statements  to 
that  effect,  that  there  is  no  intention  on  the  part  of  either  the  Secre- 
tary of  War  or  the  Taf t- Walsh  Board  to  force  the  closed  shop  or  to 
needlesslv  interfere  with  the  existing  relations  between  employer 
and  employee. 

"  We  feel  that  this  action  on  our  part  makes  unnecessary  any  fur- 
ther assurance  to  any  of  our  employees,  by  agreement  or  otherwise, 
that  we  bind  ourselves  to  accept  the  final  cfecision  of  the  Taf t- Walsh 
Board  as  approved  by  the  Secretary  of  War  or  the  contracting 
officer." 

10.  Under  date  of  July  1,  1918,  the  claimant  filed  a  formal  ac- 
ceptance of  the  arbitration,  as  follows : 

"The  Kemington  Arms  Union  Metallic  Cartridge  Company,  In- 
corporated, in  accordance  with  its  letter  of  December  13th,  1917,  to 
the  Secretary  of  War.  and  the  reply  of  the  Secretary  of  February  5th, 
1918;  its  letter  of  June  20th,  1918,  to  the  Acting  Chief  of  Ordnance; 
and  its  letter  of  June  28th  to  Stanley  King,  copies  of  each  of  which 
letters  are  now  on  file  in  and  a  part  of  the  record  of  this  proceeding, 
hereby  formally  declares  its  submission  as  therein  agreed  to  the  juris- 
diction of  the  section  of  the  National  War  Labor  Board  assigned  by 
the  Secretaries'  letter  of  June  27th  and  later  instructions  to  hear  and 
determine  the  same. 

"  The  Remington  Arms  Union 
"  MetaIiLic  Cartridge  Co.,  Inc., 
"  By  C.  C.  Tyler,  Vice  President:' 

11.  On  July  3,  1918,  the  following  notice  was  posted  by  the  joint 
chairmen  of  the  National  War  Labor  Board : 

'*  To  whoTTh  it  may  concern: 

"  In  order  that  maximum  production  may  be  maintained  and  as 
a  guarantee  of  fair  treatment  to  all,  as  well  as  the  conservation  of 
the  national  interest  in  this  crises,  an  agreement  has  been  entered 
into  this  day  between  The  Remington  Arms  Union  Metallic  Cartridge 
Company,  Inc.,  and  the  National  War  Labor  Board  to  the  effect  that 
all  differences  now  existing  between  said  company  and  its  employees 
liave  been  submitted  to  the  arbitration  of  the  National  War  Labor 
Board,  with  the  understanding  that  said  company  and  its  employees 
shall  be  bound  by  the  award  of  said  board  and  that  all  parties  will 
faithfully  abide  by  its  decisions. 
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'*"  It  may  be  further  understood  that  the  award  of  said  board  shall 
have  a  just  and  fair  retroactive  effect,  and  that  the  award  shall  be 
made  as  close  to  date  of  August  1st,  1918,  as  the  circumstances  of 
the  board  may  permit. 

"  Fred'k  M.  Judson, 
"  Frank  P.  Wamh, 
"  Joint  Chairmen^  National  War  Labor  Board. 

"  L.  A.  Osborne. 
"  Wm.  H.  Johnston." 

12.  Under  date  of  August  28, 1918,  the  National  War  Labor  Board 
•entered  a  decision  and  award  relative  to  the  matters  in  controversy 
in  the  plants  of  the  claimant  and  others  at  Bridgeport.  The  claim- 
ant thereupon  complied  with  the  terms  of  the  award. 

13.  Under  date  of  November  2,  1918,  Mr.  King,  private  secretary 
of  the  Secretary  of  War,  wrote  to  the  National  War  Labor  Board  as 
follows : 

■**  Memorandum  for  Mr.  W.  Jett  Lauck,  Secretary,  National  War 
Labor  Board. 

"  1.  The  manufacturers  concerned  in  the  Bridgeport  award  have 
made  request  of  the  War  Department  for  reimbursement  to  the 
extent  of  the  increase  made  by  the  umpire  in  the  Bridgeport  award. 

"  2.  The  Secretary  of  War,  when  he  addressed  a  letter  to  Messrs, 
Taft  and  Walsh,  joint  chairmen  of  the  National  War  Labor  Board, 
requested  them  to  intervene  and  take  jurisdiction  of  the  cases  under 
the  labor-disputes  clause,  and  stated  that  he  would  make  effective 
the  decision  of  the  National  War  Labor  Board  under  the  power  con- 
ferred upon  him  by  the  labor-disputes  clause  in  the  Bemington  Anns 
Company  and  the  Liberty  Ordnance  Company  and  any  other  such 
-companies  whose  contracts  contained  such  clause. 

"  3.  Under  the  labor-disputes  clause  the  contractors  arc  entitled 
to  such  reimbursement;  provided,  however,  that  the  Secretary  of 
War  or  his  representatives  (in  this  case  the  National  War  libor 
Board)  shall  direct  in  writing  that  such  reimbursement  be  made. 

"  4.  May  I  ask  you  to  submit  to  the  umpire  or  to  the  War  Labor 
Board  the  question  whether  in  these  cases  reimbursement  should 
properly  be  made  by  the  War  Department? 

"(Signed)  Stanley  King,  Private  Secretary,^ 

14.  On  December  11, 1918,  the  National  War  Labor  Board  replied: 

"  For  your  information  I  wish  to  advise  that  on  November  8  this 
board  took  the  following  action : 

■*' Docket  No.  132.     Machinists,  Bridgeport,  Conn.,  v.  Bridgeport, 

Conn.,  employer. 

"  The  Secretary  read  a  letter,  dated  November  2nd,  he  had  received 
from  the  War  Department  in  reference  to  correspondence  attached 
thereto,  in  respect  to  the  request  of  manufacturers  concerned  in  the 
Bridgeport  award  for  financial  aid  from  the  War  Department  to 
the  extent  of  the  increase  made  by  the  umpire  in  the  award,  and  ask- 
ing that  this  question  of  reimbursement  be  placed  before  the  National 
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War  Labor  Board  or  the  umpire  in  the  case  for  a  decision  as  to 
whether  such  reimbursement  should  properly  be  made  by  the  War 
Department. 
"After  discussion  it  was  moved,  seconded,  and  carried : 
"  'That  we  recommend  to  the  Secretary  of  War  that  he  reimburse 
the  manufacturers  to  such  amount  as  after  investigation  he  shall 
deem  proper.' 

^  Very  truly,  yours, 

"(Signed)  W.  Jeit  Laock,  Secretary. 

"Major  Samuel  J.  Kosensohn, 

Room  161,  State,  War  <6  Navy  Building,  Woihinffton,  D.  C. 

15.  Between  the  date  of  August  4,  1917,  and  September  30,  1&18, 
the  claimant  entered  into  17  different  contracts,  some  formal  anil 
some  informal,  for  the  manufacture  of  munitions  for  the  (rovern- 
ment,  as  follows : 


115W 

14M>Sapl.... 
17I» 

1S3R5 1"! 

R-JOJ 

IMSO 

pge4»-m2Sa. 

t>3411-l3MEa. 
P5S73-77SE.,. 
P68T1-17S6T*. 
Piiive-lMeSa. 
PM»7-14S78a. 

i  1453I-M388B. 

I  i2ia5-aos3ea. 

P13H3-I15aSk. 
P14075-3SS3St. 


lI/JS/17 
3/3JflB 


1/7/18 

7/a/i8 

l£«].C.B.WuT8n... 

1(1*18 

1 

5/3118 
S/1/18 

l/U/18 

asSi'SSS::;" 

■cB;pi.H;'.B:y.*iiii;:: 
Lt.'Aii.Eiiiii:::;;:: 

Capt.F.  Rablnnn.. 

Capt.  Wm.  Boflli.jl 
HbJ.C.  E.  WoTTan.. 


J-  No  '  aces  civiss. 
1.  Ubor^llgpute 
ifl  from  Supply  Clr- 


"Fonn  A"claiiD. 


16.  It  is  to  be  noted  that  five  of  the  contracts  on  the  above  list 
contain  the  so-called  labor-disputes  clause.  This  clause  was  q^  fol- 
lows: 

"Ahticle  XX.  Adjustment  of  labor  disputes. — In  the  event  that 
labor  disputes  shall  arise  directly  affecting  the  performance  of  this 
contract,  and  causing  or  likely  to  cause  any  delay  in  making  the 
deliveries,  and  the  Secretary  oi  War  or  his  representative  shall  have 
requested  the  contractor  to  submit  such  disputes  for  settlement,  the 
contractor  shall  have  the  right  to  submit  such  disputes  to  the  Secre- 
tary of  War  for  settlement  The  Secretary  of  War  may  thereupon 
settle  or  cause  to  be  settled  such  disputes,  and  the  parties  hereto  agree 
to  accede  to  and  to  complv  with  all  the  terms  of  such  settlement. 

"  If  the  contractor  is  tnereby  required  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  this  contract  immedi- 
ately prior  to  such  settlement,  the  Secretary  of  War  or  such  repre- 
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sentative  in  making  such  settlement  and  as  a  part  thereof  may  direct 
that  a  fair  and  just  addition  to  the  contract  price  shall  be  made  there- 
for :  Provided^  however^  That  the  Secretary  of  War  or  his  representa- 
tive shall  certify  that  the  contractor  has  in  all  respects  lived  up  to 
the  terms  and  conditions  of  the  contract  or  shall  waive  in  writing  for 
this  purpose  only  any  breach  that  may  have  occurred. 

"  If  such  settlement  reduces  such  labor  cost  to  the  contractor,  the 
Secretary  of  War  or  his  representative  may  direct  that  a  fair  and 
just  deduction  be  made  from  the  contract  price. 

"Xo  claim  for  addition  shall  be  maoe  unless  the  increase  was 
ordered  in  writing  by  tlie  Secretary  of  War  or  his  duly  authorized 
representative  and  such  addition  to  the  contract  price  was  directed 
as  a  part  of  the  settlement. 

"  Every  decision  or  determination  made  under  this  article  by  the 
Secretary  of  War  or  his  duly  authorized  representative  shall  be  final 
and  binolmg  upon  the  parties  hereto." 

17.  Contracts  numbered  14566  (and  supplement)  and  17366  (and 
supplement)  contain  references  to  reimbursement  corroborative,  to  a 
certain  extent,  of  the  claimant's  contention. 

18.  The  claimant  seeks  to  recover  its  additionul  labor  costs  caused 
by  the  award  of  the  Taft- Walsh  Board,  both  under  its  contracts 
which  contained  the  labor-disputes  clause  and  under  its  other  con- 
tracts which,  taken  in  connection  with  the  correspondence  above 
quoted,  the  claimant  alleges  entitle  it  to  similar  reimbursement 

DECISION. 

1.  We  find  as  a  fact  that  labor  disputes  arose  directly  affecting 
the  performance  of  the  claimant's  contracts  numbered  as  follows: 

P6487-1487Sa,  dated  May  6,  1918. 
Pl4524h2438Sa,  dated  August  22,  1918. 
Pl2165-2063Sa,  dated  July  23,  1918. 
Pl35G3-2250Sa,  dated  August  13,  1918. 
Pl4075-2353Sa,  dated  August  22, 1918. 

We  further  find  that  such  disputes  caused,  or  were  likely  to  cause, 
delay  in  making  deliveries,  and  the  Secretary  of  War,  or  his  repre- 
sentative, requested  the  claimant  to  submit  such  disputes  for  settle- 
ment. The  claimant  submitted  such  disputes  to  the  Secretary  of  War 
for  settlement,  and  the  Secretary  of  War  thereupon  settled,  or  caused 
to  be  settled,  such  disputes,  and  the  claimant  agreed  to  accede  to  and 
to  comply  with  all  the  terms  of.  said  settlements,  and  did  so  comply. 

2.  We  further  find  that  the  claimant  was  required  to  pay  labor 
costs  higher  than  those  prevailing  in  the  performance  of  its  con- 
tracts immediately  prior  to  such  settlement,  to  wit,  August  28,  191 S, 
and  that  the  Secretary  of  War,  through  his  representative,  the  Na- 
tional War  Labor  Board,  in  making  such  settlement  and  as  a  part 
thereof,  directed  that  a  fair  and  just  addition  to  the  contract  price 
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should  be  made.  We  further  find  that  the  increase  was  ordered  in 
writing  by  the  Secretary  of  War,  through  his  duly  authorized  repre- 
sentative, the  said  National  War  Labor  Board,  and  that  such  addi- 
tion to  the  contract  price  was  directed  as  part  of  the  settlement. 

3.  As  a  condition  to  obtaining  settlement  as  aforesaid  on  the  said 
five  contracts  it  will  be  necessary  for  the  claimant  to  obtain  from  the 
Secretary  of  War,  or  his  representative,  a  certificate  that  the  claimant 
has  in  all  respects  lived  up  to  the  terms  and  conditions  of  the  said 
five  contracts,  or  a  waiver  in  writing  for  this  purpose  only  on  any 
breach  that  may  have  occurred. 

4.  In  its  letter  of  December  13,  1917,  hereinbefore  referred  to, 
which  was  written  in  consequence  of  interviews  with  the  represen- 
tatives of  the  Secretary  of  War,  the  claimant  agreed  to  submit  all 
labor  disputes  at  its  plant  to  the  Secretary  of  War  for  settlement 
in  such  manner  as  he  should  deem  proper.  In  consideration  of  this 
agreement  the  Secretary  of  War  undertook  on  behalf  of  the  Gov- 
ernment to  adjust  the  price  of  articles  called  for  in  the  contracts 
which  the  claimant  then  had  under  performance,  or  might  there- 
after undertake,  so  as  to  compensate  the  claimant  for  any  increased 
labor  costs  it  might  incur  as  a  result  of  an  award  by  the  Secretary. 
The  letter  from  the  Secretary  under  date  of  February  6,  1918,  con- 
firms the  arrangement. 

5.  When  labor  disputes  arose  in  the  spring  of  1918  the  claimant 
submitted,  first,  to  the  arbitration  of  the  Industrial  Section  of  the 
Ordnance  Department,  and  later  to  the  arbitration  of  the  National 
War  Labor  Board,  on  the  express  understanding  recited  in  its  as- 
sent to  arbitration  dated  July  1,  1918,  that  the  claimant  should  re- 
ceive compensatory  adjustment  on  all  Government  contracts. 

6.  We  find  on  the  evidence  in  the  case  that  an  informal  contract 
was  entered  into  within  the  meaning  of  the* act  of  March  2,  1919, 
between  the  claimant  and  the  Secretary  of  War  acting  for  the  Gov- 
ernment, whereby  the  Government  agreed  to  compensate  the  claim- 
ant for  increased  labor  costs  arising  in  consequence  of  the  ^ward 
of  the  National  War  Labor  Board. 

7.  In  five  of  the  contracts  entered  into  after  this  informal  agree- 
ment the  matter  of  labor  disputes  was  dealt  with  in  a  specific  man 
ner.  We  must  understand  that,  so  far  as  the  five  contracts  above 
enumerated  are  concerned^  the  clauses  inserted  therein  and  quoted 
above  superseded  any  understanding  between  the  claimant  and  the 
Government  as  to  additional  compensation.  The  informal  agree- 
ment above  stated  related,  therefore,  only  to  the  other  twelve  orders, 
eontracts  and  informal  contracts,  specific  reference  to  which  has 
been  made  in  paragraph  15  in  the  statement  of  facts. 
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DisFOsrnoK. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision  to  the  Ordnance  Claims  Board  for  appropriate  action  in  con- 
nection with  the  five  contracts  described  in  paragraph  1  of  this  de- 
cision« 

2.  The  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  informal  agreement  herein  found  relat- 
ing to  eleven  contracts,  and  Certificate  C,  to  the  Ordnance  Claims 
Board  for  action  in  the  manner  provided  in  subdivision  C,  section  5, 
Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Division. 

CoL  Delafield  concurring. 


April  21,  1920. 
Case  No.  1193. 

In  re  CLAHC  OF  ELKHAET  BEASS  ICAHTTFACTTmiNQ  CO. 

1.  GIAHC  AHB  DECISION. — This  claim  for  $8,571.60  arises  under  the  act  of 
Xarch  2,  1919,  for  loss  sustained  by  reason  of  the  suspension  of  an  oral 
contract.  Held,  there  was  an  asrreement,  and  claimant  Is  entitled  to  re* 
Imhnrsement  for  loss  on  material. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS   OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $8,571.60,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States  under  the  following  circumstances : 

2.  Claimant  company  is  a  corporation  organized  under  the  laws 
of  the  State  of  Indiana  and  during  the  months  of  October  and 
November,  1918,  was  manufacturing  commercial  hose  couplings  for 
the  United  States.  As  the  couplings  furnished  by  the  different 
manufacturers  were  not  uniform,  the  Government  decided  to  stand- 
ardize these  couplings.  The  water  hose  had  been  standardized,  and 
on  the  recommendations  of  the  Standardization  Committee  a  stand- 
ard hose  coupling  was  agreed  upon.  Mr.  Crowell  testified  as  fol- 
lows (Transcript  of  Evidence,  p.  28)  : 

"At  the  time  we  were  purchasing  the  2"  discharge  and  suction 
hose,  to  expedite  the  delivery  of  this  material  we  were  using  com- 
mon 2"  couplings,  and  we  had  not  had  time  to  draw  up  any  specific- 
tions  that  would  give  us  a  standard  coupling,  but  Lieut.  Bennett,. 
Liieut.  Cox,  and  myself  arranged  for  a  standard  specification  coup- 
ling." 

3.  At  the  request  of  the  Government,  Mr.  H.  E.  Hansen,  president 
of  claimant  company,  came  to  Washington  and  on  or  about  Novem- 
ber 4,  1918,  had  an  interview  with  Lieut.  W.  E.  Crowell,  in  charge- 
of  purchasing  belting,  hose,  and  hose  coupling  in  the  Machinery  and 
Engineering  Section,  Purchase,  Storage  and  Traffic  Division.    Lieut^ 
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Crowell  testified  as  follows  relative  to  the  need  for  and  the  negotia- 
tions to  secure  this  standard  coupling : 

Transcript  of  Evidence,  page  67: 

"We  were  given  orders  to  get  this  material  within  the  shortest 
possible  length  of  time,  and  to  enable  us  to  ffet  it  in  the  shortest 
possible  length  of  time  they  waived  a  lot  of  lormal  contracts,  and 
allowed  us  to  use  informal  contracts  to  expedite  the  delivery  of 
material." 

Transcript  of  Evidence,  page  65 : 

"  No  orders  came  from  headquarters,  but  we  were  given  to  under- 
stand that  we  had  about  30  to  45  days  to  float  all  of  this  material, 
and  the  Engineering  Corps  prided  itself  on  the  fact  that  they  could 
overcome  a  great  many  obstacles,  and  we  were  told  we  could  not  get 
this  material  in  time,  and  we  had  to  show  that  we  could,  and  we 
brought  all  of  the  manufacturers,  as  many  as  we  could,  together  to 
find  out  if  there  was  not  a  solution  whereby  we  could  get  all  of  this 
material  that  was  needed." 

Transcript  of  Evidence,  pages  28  and  29 : 

"  We  had  orders  for  approximately  80,000  lengtlis  of  hose,  both 
discharge  and  suction,  and  it  was  decided  that  on  this  equipment 
that  was  going  to  the  American  Expeditionary  Forces  on  the  other 
side  we  would  use  our  new  standard  coupling. 

"  A  number  of  manufacturers  were  called  in  conference,  or,  rather, 
their  representatives  who  were  in  Washington  at  the  time  were  ap- 
proached on  the  subject  of  manufacturing  this  type  of  coupling,  and 
they  all  agreed  that  it  would  be  necessary  to  put  in  new  eouipment 
to  manufacture  them,  but  it  was  a  coupling  that  we  felt  would 
answer  the  purpose  a  great  deal  better  than  the  2"  water  coupling 
that  we  had  been  using.  It  was  a  question,  then,  of  how  quickly 
we  could  get  this  material  out. 

"  We  felt  that  the  manufacturers  with  whom  we  had  been  doing 
business,  the  reputable,  reliable  concerns,  in  which  class  we  placea 
the  Elkhart  Brass  Manufacturing  Company — we  felt  we  could  talk 
to  them  in  regard  to  our  future  requirements,  and  if  any  way  we 
could  expedite  the  manufacture  of  these  couplings  it  would  be  of 
great  assistance  to  the  general  engineering  depot.  It  was  along 
these  lines  that  we  talked  to  Mr.  Hansen.  We  told  them  we  would 
use  approximately  40,000  to  80,000  sets  of  couplings. 

"  In  the  matter  of  price,  I  just  do  not  recall  how  we  arrived  at 
the  price  of  $1.22,  but  I  do  know  the  original  quotation  was  higher 
than  that." 

4.  At  this  conference  of  November  4,  1918,  Lieut.  Crowell  was  ad- 
vised by  Mr.  Hansen  that  he  would  go  to  New  Haven  and  try  to 
secure  as  soon  as  possible  the  necessary  dies  from  the  Geometric  Die 
Co.  That  same  day  Mr.  Hansen  left  for  New  Haven,  and  spent  the 
following  day  at  the  plant  of  the  Geometric  Die  Co.  securing  a  die 
and  cutters.  He  then  went  to  Elkhart,  Ind.,  taking  with  him  the  die 
and  cutters  and  proceeded  to  make  the  necessary  patterns.    Orders 
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were  placed  for  the  materials  necessary  to  manufacture  40,000  stand- 
ard hose  couplings.  On  November  27,  1918,  the  Government  vired 
the  Elkhart  Brass  Manufacturing  Co.  as  follows : 

"  Stop  manufacturing  all  hose  couplings  for  engineer  depots  until 
further  advice. 

"  ( Sgd )  Ckowell,  Engineers.'* 

5.  The  testimony  of  Mr.  Hansen  and  Lieut.  Crowell  as  to  what  was 
said  at  the  conference  of  November  4  does  not  agree  in  all  respects. 
Mr.  Hansen  testified  that  Lieut.  Crowell  gave  him  a  verbal  order 
for  40,000  standard  couplings  and  instructed  claimant  company  to 
secure  the  necessary  special  facilities  and  proceed  with  the  manu- 
facture of  these  couplings. '  Lieut.  Crowell  testified  that  he  did  not 
recollect  giving  these  instructions.  The  testimony  agrees  in  other 
respects  as  to  what  took  place  at  this  conference.  We  find  that  Lieut. 
Crowell  was  authorized  to  place  orders  for  these  hose  couplings  and 
that,  because  of  the  urgency,  a  verbal  order  for  the  manufacture  of 
40,000  sets  of  standard  couplings  was  given  claimant  company. 

6.  Claimant  company  alleges  that  it  purchased  the  necessary  dies 
and  cutters  and  made  patterns;  that  it  also  purchased  the  necessary 
materials  for  the  performance  of  this  verbal  order  for  40,000  sets 
of  standard  couplings,  and  that  the  loss  is  the  cost  of  the  special 
facilities  and  the  depreciation  in  the  price  of  the  materials  after  the 
order  was  suspended,  which  amounts  to  $8,571.60. 

decision. 

1.  The  hose  coupling  manufacturers  had  been  manufacturing  com- 
mercial hose  couplings  for  the  Government.  These  couplings  varied 
according  to  the  manufacturer,  therefore  it  was  determined  to  have 
a  standard  coupling.  Blue  prints  were  prepared  and  the  manu- 
facturers were  called  into  conference  at  Washington.  Orders  had 
been  received  for  approximately  80,000  lengths  of  hose,  and  it  was 
a  question  as  to  how  quickly  these  standard  couplings  could  be  se- 
cured. 

2.  At  a  conference  in  Washington  on  or  about  November  4,  1918, 
between  Mr.  H,  E.  Hansen,  president  of  the  claimant  company, 
and  Lieut.  W.  E.  Crowell,  an  agreement  was  entered  into  by  the 
terms  of  which  claimant  company  was  to  secure  the  necessary  tools, 
dies,  and  molds  and  manufacture  40,000  standardized  hexagon  cou- 
plings in  accordance  with  the  blue  prints,  at  $1.22  per  set.  Deliver- 
ies were  to  commence  the  first  part  of  December,  1918.  Reimburse- 
ment should  be  made  to  claimant  company  for  expenditures  made 
in  performing  and  preparing  to  perform  the  contract  and  for  such 
loss  as  it  has  suffered  for  the  shrinkage  in  value  of  the  materials 
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purchased  by  reason  of  the  order  for  40,000  sets  of  standard  cou- 
plings. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.J.7,  Purchase^ 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Tanner  concurring. 


April  21,  1920. 
Case  No.  720. 

In  re  CLAIM  OF  METZ  CO, 

1.  CONSTEtJCTION  OF  CONTEACT-— ADDITIONAL  WOEK  DUB  TO  OYEE- 
EIGID  INSPECTION. — Where  claimant  had  a  contract  for  the  manufac- 
ture of  metal  parts  for  airplanes  according  to  speclflcations,  npon 
which  no  tolerances  are  indicated,  and  the  contract  provides  that  the 
articles  produced  shall  be  subject  to  inspection  by  an  inspector  ap- 
pointed by  the  Government  and  that  the  decision  of  the  Chief  Signal 
Officer  as  to  quality  and  quantity  shall  be  final,  and  the  inspector  for 
the  Government  requires  claimant  to  manufacture  such  parts  to  an 
exactness  .not  contemplated  by  the  parties  at  the  time  the  contract  was 
entered  Into,  and  claimant  incurs  additional  expense  in  so  producing 
such  parts  and  protests  to  the  Standard  Aircraft  Corporation,  the  repre- 
sentative of  the  Chief  Signal  Oi&cer,  as  to  the  rigidity  of  the  inspection, 
and  afterwards  pursuant  to  such  protest  a  representative  of  the  Stand- 
ard Aircraft  Corporation,  acting  for  the  Chief  Sifirnal  Officer,  permits  tol- 
erances from  the  specifications,  which  tolerances  were  contemplated  by 
the  parties  at  the  time  the  contract  was  entered  into,  and  accepts  90 
per  cent  of  the  parts  theretofore  rejected  by  the  inspector,  the  toler- 
ances so  fixed  are  in  effect  the  final  decision  of  the  Chief  Signal  Officer, 
and  by  reason  thereof  there  arises  an  implied  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  any  additional  expense  in- 
curred by  it  in  complying  with  the  more  exact  tolerances  required  by 
the  inspector. 
2.  CLAHC  AND  DECISION.^CUim  for  $20,937.46  under  the  act  of  March  2, 
1919,  for  additional  cost  in  the  manufacture  of  metal  airplane  parts. 
Held,  an  ag^reement  within  the  meaning  of  said  act. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  case  was  presented  as  under  the  act  of  March  2,  1919. 
Statement  of  claim,  Fonn  B,  has  been  filed  under  Purchase,  Storage, 
and  Traffic  Division  Supply  Circular  No.  17,  1919,  for  $20,937.45, 
as  amended,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  On  the  16th  day  of  April,  1918,  the  claimant  was  awarded  con- 
tract No.  3639,  order  20973,  for  500  sets  of  metal  parts  for  Handley- 
Page  machines,  as  per  prints  furnished  claimant  by  the  Government. 
The  prints  used  by  the  claimant  in  preparing  its  bid  and  from  which 
the  parts  were  to  be  made  were  English  drawings,  and,  in  most  in- 
stances, did  not  provide  for  any  tolerance  whatsoever,  so  that 
obviously  it  would  have  been  impossible  to  manufacture  these  parts 
in  exact  compliance  with  the  drawings. 
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3.  In  estimating  its  cost  of  production  the  claimant  used  a  rule 
well  established  by  commercial  custom  and  approved  by  the  Ameri- 
can Society  of  Mechanical  Engineers,  viz,  in  the  absence  of  expressed 
tolerances,  a  tolerance  of  0.010  inch  will  be  assumed. 

4.  Under  date  of  April  17,  1918,  the  claimants  were  directed  by 
the  Bureau  of  Aircraft  Production,  by  telegram,  to  take  instructions 
in  all  particulars  from  the  Standard  Aircraft  Corporation,  of  Eliza- 
beth, N.  J.  Shortly  thereafter  the  Government  inspectors  on  duty 
at  claimant's  plant,  acting  under  instructions  from  Standard  Aircraft 
Corporation,  became  very  exacting  in  their  inspection  and  refused  to 
accept  parts  which  were  within  the  tolerances  permitted  by  commer- 
cial custom  and  used  by  claimant  in  estimating  its  cost.  In  order  to 
comply  with  the  standard  of  perfection  demanded  by  inspectors, 
claimant  was  forced  to  do  a  large  part  of  its  work  by  hand,  thus 
necessitating  an  increase  in  cost  for  labor  and  the  installation  of 
some  additional  machinery. 

5.  The  claimant  protested  to  the  Standard  Aircraft  Corporation 
that  the  inspection  it  had  directed  was  unreasonable,  and  on  or  about 
November  9,  1918,  two  representatives  of  the  Chief  Signal  Officer — 
Mr.  C.  G.  Fleming,  district  manager  of  Aircraft  Finance,  New  York, 
and  Mr.  W.  F.  Spencer,  a  production  expert  and  engineer  under  the 
Standard  Aircraft  Corporation — were  sent  to  claimant's  plant  to 
investigate  and  adjust  the  conditions  complained  of.  Mr.  Spencer 
examined  the  prints  and  noted  thereon  the  tolerances  which  would 
be  accepted  by  the  (Jovernment.  These,  in  most  instances,  were  much 
more  liberal  than  those  which  had  been  permitted  by  the  inspectors 
and  in  a  general  way  corresponded  to  those  established  by  the  Ameri- 
can manufacturers  and  approved  by  the  American  Society  of  Me- 
chanical Engineers.  The  tolerances  allowed  by  Mr.  Spencer  per- 
mitted the  release  of  about  90  per  cent  of  the  parts  which  had  pre- 
viously been  rejected  by  the  inspector,  but  on  which  no  additional 
labor  had  been  expended  subsequent  to  rejection.  The  matter  of 
compensation  was  also  considered  at  this  time.  Mr.  Fleming  esti- 
mated that  the  additional  expenditures  of  claimant  amounted  to 
between  10  and  11  per  cent  and  verbally  offered  the  claimant  this 
additional  sum.  This  was  accepted  by  the  Metz  Co.  on  the  condition 
that  the  amount  offered  by  Mr.  Fleming  actually  covered  the  loss, 
which  could  not  be  ascertained  at  that  time  by  claimant. 

6.  The  contract  under  consideration  contained  the  following  pro- 
vision : 

"Art.  III.  All  supplies  and  materials  furnished  and  work  done 
under  this  contract  shall,  before  being  accepted,  be  subject  to  a  rigid 
inspection  by  an  inspector  appointed  on  the  part  of  the  Government, 
and  such  as  do  not  conform  to  the  specifications  set  forth  in  this  con- 
tract shall  be  rejected.  The  decision  of  the  Chief  Signal  Officer, 
United  States  Army,  as  to  quality  and  quantity  shall  be  final." 
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The  protests  of  the  claimant  were,  in  effect,  an  appeal  to  the  Chief 
Signal  Officer  under  this  article  of  the  contract  and  resulted  in 
action  by  his  representatives. 

7.  The  contract  was  terminated  soon  after  the  armistice,  and  a 
claim  was  filed  with  the  Air  Service  for  $7,409.36,  which  is  equal  to 
10  per  cent  increased  cost  as  estimated  by  Mr.  Fleming.  In  addition 
to  the  claim  above  mentioned,  one  was  also  filed  for  the  damages  sus- 
tained due  to  the  suspension  of  this  contract,  which  claim  was  set- 
tled by  way  of  a  supplemental  agreement.  The  supplemental  agree- 
ment provided  that  payment  to  the  claimant  thereunder  leleased  the 
Government  from  all  claims  arising  under  their  contract,  "except 
the  claim  for  10  per  cent '  profit '  then  pending  before  the  Air  Serv- 
ice Claims  Board."  The  quoted  language  evidently  intended  to  de- 
scribe the  claim  under  consideration. 

8.  Mr.  Metz,  former  president  and  now  secretary  of  tbf^  Metz  Co., 
testified  that  his  agreement  with  Mr.  Fleming  was  conditional,  and 
was  only  in  the  nature  of  a  compromise  negotiation.  (See  Trans.,  p. 
99.)  An  audit  by  the  Government  disclosed  that  the  increased  cost 
to  his  company  was  in  a  greater  sum  than  the  claim  then  pending, 
and  an  amendment  thereto  was  prepared  and  filed  which  prayed  for 
compensation  for  increased  cost  in  the  sum  of  $20,937.45. 

DECISION. 

1.  An  examination  of  the  exhibits  and  documents  attached  to  the 
file,  together  with  a  study  of  the  testimony  of  the  witnesses,  sustains 
the  contention  of  the  claimant  to  the  effect  that  it  had  an  increased 
cost  of  manufacture  due  to  additional  labor  furnished  under  the  di- 
rection of  the  agents  of  the  Secretary  of  War. 

2.  The  Board  of  Contract  Adjustment  finds  that  the  claimant  did 
not  enter  into  a  binding  contract  with  the  representative  of  the  Chief 
Signal  Officer  to  accept  10  per  cent  added  to  the  contract  price,  as  cov- 
ering the  increased  cost. 

3.  The  claimant  had  an  implied  contract  with  the  Government 
under  which  it,  in  good  faith,  furnished  additional  labor  to  the  Gov- 
ernment, which  has  been  accepted  by  the  Government,  and  for  which 
reimbursement  has  not  been  made. 

DISPOSITION. 

Certificate  Form  C  and  a  document  setting  forth  the  nature,  terms, 
and  conditions  of  the  implied  contract  above  found  will  issue  and 
be  transmitted  to  the  Claims  Board,  Air  Service,  for  appropriate 
action  thereunder. 

Col.  Delafield  and  Mr.  Low  concurring. 


ApBn.  22, 1920. 
Case  No.  618. 

In  re  CLAIK  OF  WESTEEN  SOAP  CO. 

1.  BAW  MATEEIAL  TO  PEEFOEM  AHTICIPATEB  C0VTEAGT8.— Wken 
claimant  In  anticipation  of  receiving  Qovemment  contracts  for  the 
mannfactnre  of  soap  procnred  raw  material  for  the  purpose  of  perform- 
ing such  contract,  at  its  own  risk,  and  where  no  contracts  for  same  were 
afterwards  made,  under  such  circumstances  no  obligation  arose  under 
the  act  of  March  2,  1919,  to  reimburse  claimant  for  the  loss  thereby 
sustained. 

S.  CLAIK  AHD  BECISIOK. — This  claim  for  f3,208  arises  under  the  act  of 
Xarch  2,  1919,  for  loss  sustained  in  procuring  raw  material  for  the 
performance  of  contracts  anticipated.  Held,  claimant  is  not  entitled 
to  the  relief  sought. 

Lieut.  Col.  Uarruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Supply  Circular  No.  17,  1919,  for  $3,208,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  The  claimant  alleges  in  its  petition  that  a  Government  repre- 
sentative  addressed  the  Industrial  Board  of  the  Spokane  Chamber 
of  Commerce,  of  which  the  claimant  is  a  member,  urging  them  to 
use  their  influence  with  the  manufacturers  to  take  up  the  manu- 
f  acture  of  such  articles  and  commodities  as  the  Government  required 
in  carrying  on  the  war ;  that  a  committee  of  some  20  manufacturers 
visited  Seattle  to  find  out  what  the  Government  most  needed,  and 
that  claimant  was  informed  by  Col.  George  Buhlen,  Seattle  depot 
quartermaster,  that  the  Government  was  having  some  trouble  in 
getting  laundry  soap,  and  accordingly  urged  it  to  begin  production. 
The  claimant  also  avers  that  it  is- impossible  to  state  an  amount  or 
quantity  covered  by  the  agreement,  or  implied  agreement,  but  that 
it  proceeded  to  manufacture  and  sell  to  the  Government  certain 
quantities  of  laundry  soap  on  July  2,  August  13,  September  12  and 
25,  1918,  all  of  which  has  been  delivered,  accepted,  and  paid  for  by 
the  United  States.  Claimant  further  alleges  that  in  order  to  bid 
intelligently  and  to  make  prompt  deliveries  it  was  necessary  to  buy  in 
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advance  such  commodities  as  are  used  in  the  manufacture  of  soap  that 
it  could  not  buy  in  Seattle  at  the  then  prevailing  market  prices,  and 
that,  upon  being  assured  that  the  Government  was  in  urgent  need  of 
soap,  it  gave  up  the  manufacture  of  its  own  brand  of  laundry  soap 
and  confined  all  its  efforts  to  Government  work.  The  claim  here 
made  is  for  damages  incurred  by  reason  of  the  decline  in  values  of 
the  materials  purchased  in  anticipation  of  deliveries  to  the  War 
Department,  the  latter  having  refused  to  place  definite  orders  or 
receive  further  material  from  the  claimant  after  the  signing  of  the 
armistice. 

3.  At  the  hearing  before  the  Board  Mr.  Frank  E.  Irvine,  president 
and  general  manager  of  the  claimant  company,  testified  that  his  com- 
pany manufactured  laundry  soap  and  specialties,  such  as  liquid  and 
automobile  soap;  that  the  Government  sent  a  representative  to 
Spokane  to  encourage  the  local  manufacturers  to  help  out  the  war; 
that  the  Chamber  of  Commerce  passed  the  matter  over  to  the  Indus- 
trial Board,  which  sent  a  representative  to  Seattle  to  consult  with 
officials  of  the  Seattle  depot  quartermaster  office ;  that  as  a  result  of 
this  conference  about  20  local  manufacturers,  including  Mr.  Irvine, 
went  to  Seattle  to  find  out  for  themselves  just  what  was  needed. 
Mr.  Irvine  further  testified  that  he  met  Col.  George  Ruhlen,  Seattle 
depot  quartermaster,  and  Capt.  Douglas,  one  of  his  assistants;  that 
the  first  thing  Capt.  Douglas  said  to  him  was : 

"  Irvine,  we  will  take  every  bar  of  soap  as  fast  as  you  can  make  it ; 
we  need  soap  badly." 

That  on  the  strength  of  this  statement  he  returned  to  Spokane  and 
got  busy  right  away;  that  the  Government  shortly  after  requested 
bids;  that  his  company  submitted  bids  and  got  a  majority  of  the 
soap  business  from  the  Seattle  depot  quartermaster;  that  in  order 
to  bid  intelligently  on  that  business,  inasmuch  as  claimant  company 
was  so  many  miles  from  the  source  of  supply  of  raw  materials,  it 
was  necessary  to  bi^y  in  advance  large  quantities  of  such  materials 
used  in  the  manufacture  of  soap.  Mr.  Irvine  also  testified  that  he 
came  to  Washington  to  see  whether  he  could  go  ahead  and  figure  on 
an  open  contract  and  was  told  that  bids  could  not  be  let  in  that  way, 
but  only  for  monthly  requirements ;  that  his  company  did  not  receive 
any  contract  without  first  submitting  a  bid;  that  the  last  delivery 
of  soap  under  claimant's  contract  was  made  September  25,  1918; 
that  the  Government  did  not  request  any  bids  on  soap  from  Sep- 
tember 25  to  November  11,  1918;  and  that  his  company  gave  up  its 
laundry  business  to  help  supply  the  Government  with  such  soap. 

Mr.  Irvine  testified : 

t<  ♦  ♦  ♦  YjI'q  j^j^j  ^q  figure  way  ahead,  first  because  there  was  a 
car  shortage,  and  second  because  a  large  amount  of  caustic  soda  and 
soda  ash  was  being  used  in  the  manufacture  of  munitions,  and  there 
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was  a  shortage  of  that,  particularly  at  that  time,  and  because  we  were 
exporting  some  of  that  stuff  to  Russia.  In  order  to  bid  intelligently, 
knowing  that  the  Government  was  short  on  soap,  and  was  writing  us 
to  give  prompt  deliveries,  we  had  to  go  ahead  and  protect  ourselves. 
That  is  a  chance  we  took  ourselves,  knowing  later  on  that  we  would 
probably  be  protected  if  anything  snould  come  out,  if  we  should  come 
to  a  show  down,  like  we  did.  We  went  ahead  and  bought  the  stuflf  to 
take  care  of  the  requirements.  Then  came  the  end  of  the  war,  the 
armistice  was  signed,  and  that  left  us  high  and  dry  with  a  consi<ler- 
able  store  on  hand.     (Transcript,  p.  7.) 

"  Question.  Mr.  Irvine,  did  Captain  Douglas  ever  instruct  you  to 
buy  this  soda  ash  or  this  caustic  soda  ? 

"  Mr.  Irvine.  He  could  not  do  that  very  well.  He  just  gave  us 
encouragement  on  the  finished  product.  There  was  nothing  sa'ul  hj 
him  to  us  about  the  raw  material  that  went  into  the  manufacture  of 
the  soap.  All  Captain  Douglas  said  to  us  was  that  he  warded  soup 
and  wanted  it  badly    *    *    *."    (Transcript,  p.  14.) 

4.  George  Ruhlen,  colonel,  United  States  Army,  retired,  who  was 
in  charge  of  the  quartermaster  department,  Seattle,  from  July  8, 1917, 
to  October  14,  1918,  in  an  affidavit  of  Februarj'  24,  1920,  states  in 
part  as  follows : 

"  That  in  the  ordinary  routine  of  business  incident  to  purchases  of 
Government  supplies  made  from  time  to  time  purchases  of  soap  issue 
(laundry)  were  made  from  the  Western  Soap  Company,  of  Spokane, 
Washington,  on  bids  submitted  by  that  company  in  response  to  office 
circulars  inviting  bids  issued  by  the  depot  dated  June  3  and  Au<rust 
8,  1918.  That  these  purchases  were  made  under  acceptance  of  com- 
petitive bids  with  the  usual  conditions  for  bids  obtained  on  such  cir- 
culars with  no  specific  requirements  from  bidders  nor  obligations  on 
the  part  of  the  purchasing  officer  acting  on  belialf  of  the  Government. 
That  the  accepted  bids  oi  the  Western  Soap  Comnany  were  without 
reservations  or  obligations  as  to  payment  by  the  Government  for  loss 
or  depreciation  of  soap  manufactured  and  held  in  anticipation  of 
future  orders  nor  of  materials  required  for  the  manufacture  of  soap 
that  had  been  or  were  to  be  purchased  by  said  company  in  anticipa- 
tion that  quantities  of  soap  required  by  the  Government  would  Im? 
purchased  from  said  company  at  any  time  in  the  future." 

5.  Mr.  L.  B.  Douglas,  captain  and  major.  Quartermaster  Corps, 
who  was  on  duty  in  the  quartermaster  department,  Seattle,  from 
July  31, 1917,  to  October  31, 1919,  makes  the  following  statements,  in 
an  affidavit  dated  March  2,  1920 : 

"  That  during  the  summer  of  1918,  a  committee  from  the  Spokane 
Chamber  of  Commerce  did  call  upon  Colonel  George  Ruhlen,  then 
depot  Q.  M.,  Seattle,  one  of  whom  was  a  Mr.  Irvine,  representinir 
the  Western  Soap  Company,  of  Spokane,  Washington. 

"  That  at  the  time  the  depot  was  experiencing  some  difficulty  in 
purchasing  issue  soap  for  use  of  posts  imder  jurisdiction  of  the 
Seattle  depot.  The  only  soap  factories,  other  than  the  Western 
Soap  Company  at  Spokane,  Washington,  making  this  variety  of 
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soap  on  the  Pacific  coast  were  located  in  Portland,  Oregon,  and 
Berkeley,  California. 

"  That  at  the  time  the  committee  of  which  Mr.  Irvine  was  a  mem- 
ber called  on  the  Seattle  depot  quartermaster,  the  depot  was  urgently 
in  need  of  issue  soap,  and  the  Western  Soap  Company  were  en- 
couraged  to  manufacture  this  soapj  but  at  no  time  was  the  Western 
Soap  Company  authorized  to  obligate  itself  for  raaterials  in  any 
manner, 

"  That  much  trouble  was  experienced  in  getting  deliveries  of  soap 
actually  purchased  from  the  Western  Soap  Company,  which  pur- 
chases were  made  only  after  a  circular  proposal  had  been  issued  and 
competition  invited  in  accordance  with  law  and  they  actually  being 
the  lowest  bidders. 

"That  the  Seattle  depot  was  actually  distributing  approximately 
75,000  pounds  per  month  of  this  soap  at  the  time,  and  that  this  con- 
sumption at  the  signing  of  the  armistice,  November  11,  1918,  was 
reduced  to  practically  nothing,  reserve  stocks  being  used  to  meet 
demands. 

"That  he  has  no  knowledge  whatever  of  a  Government  repre- 
sentative addressing  the  Spokane  Chamber  of  Commerce,  other  tnan 
the  fact  that  such  a  representative  was  not  sent  from  or  acting  under 
authority  of  the  Seattle  depot,  or  of  the  amount  of  material  pur- 
chased or  necessary  for  the  Western  Soap  Company  to  carry  on 
hand  for  making  soap,  or  the  cost  of  same,  or  the  amount  of  loss 
sustained." 

6.  The  claimant's  president  was  given  an  opportunity  at  the  hear- 
ing to  make  answer  to  the  affidavits,  but  no  serious  objection  was 
made  to  the  statements  contained  therein. 

•DECISION. 

1.  It  appears  from  the  testimony  of  the  president  of  claimant  com- 
pany and  the  affidavits  of  former  Government  officers  that  there 
existed  at  the  time  the  agreement  was  alleged  to  have  been  made  a 
shortage  of  issue  soap,  and  that  the  claimant  was  encouraged  to  manu- 
facture this  soap.  The  claimant,  by  its  president,  testified  that  Capt. 
Douglas  did  not  instruct  it  to  purchase  the  raw  materials  for  which 
claim  is  now  being  made,  but  simply  gave  it  encouragement  on  the 
finished  product,  and  that  nothing  was  said  by  him  about  the  raw 
material  that  went  into  the  manufacture  of  the  soap. 

2.  The  claimant  by  its  own  petition  and  testimony  at  the  hearing 
of  this  claim  failed  to  show  any  agreement,  express  or  implied,  within 
the  provisions  of  the  act  of  March  2,  1919,  whereby  the  Government 
is  obligated  to  reimburse  it  for  the  loss  suffered  by  reason  of  the  pur- 
chase of  a  large  quantity  of  caustic  soda  and  soda  ash  in  anticipation 
of  receiving  orders  from  the  Government.  The  Board  has  repeatedly 
lield  that  where  a  contractor  in  anticipation  of  receiving  orders  from 
the  Government  procures  material  therefor,  he  does  so  at  his  own  risk, 
and  there  is  no  authority  given  by  the  above  act  to  reimburse  such 
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contractor  for  obligations  incurred  or  expenditures  made  in  antici- 
pation of  an  agreement. 
3.  For  the  reasons  stated  above,  the  relief  sought  must  be  denied. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


April  22, 1920. 
Case  No.  1947. 

In  re  CLAIM  OF  AMESICAH  STOVE  CO. 

1.  INITIAL  COST— EZPEKIMEHTAL  WORK— PBOCEDUBE.— Cost  of  experi- 

mental work,  or  other  Initial  costs,  nnder  a  written  contract,  should  be 
considered  in  the  settlement  of  that  contract  by  the  Claims  Board. 
Since  the  contract  itself  was  in  writing,  it  was  unnecessary  to  separate 
such  a  claim  for  unabsorbed  initial  costs  and  refer  it  to  the  Board  of 
Contract  Adjustment  on  the  g^i^ound  that  there  was  no  agrreement  in 
writing  to  reimburse  claimant  for  such  costs. 
9.  CIADC  AHB  DECISION. — Claim  under  the  act  of  Xarch  9,  1919,  for  experi- 
mental costs,  amounting  to  f  9,3 14.56,  based  upon  scTeral  written  con- 
tracts for  airplane  engine  heaters.  This  claim  was  originally  part  of 
a  Class  A  claim  before  the  Air  Service  Claims  Board,  but  was  separated 
by  that  board  from  the  rest  of  the  claim  on  the  ground  that  there  was  no 
documentary  evidence  to  support  an  agreement  regarding  experimental 
costs,  and  claimant  was  advised  to  forward  it  to  this  Board  as  a  Class 
B  claim.  Held,  this  action  of  the  Claims  Board  was  unnecessary,  and 
the  claim  is  remanded  to  the  Claims  Board  for  settlement  under  the 
written  contract. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

1.  The  amount  of  this  claim  is  $2,314.56  and  came  before  this 
Board  as  a  Class  B  claim.    The  aggregate  amount  of  this  claim  was 
originally  filed  as  one  of  the  items  of  a  Class  A  claim  before  the 
Claims  Board,  Air  Service,  the  same  arising  by  reason  of  the  sus- 
pension of  a  contract  for  engine  heaters  for  airplanes.    Thereupon 
claimant  was  informed  by  the  Claims  Board,  Air  Service,  that  it 
could  not  consider  the  item  for  development  charges  as  a  part  of  the 
Class  A  claim,  because  same  was  not  based  upon  any  documentary 
evidence.    Claimant  was  further  advised  by  the  Claims  Board,  Air 
Service,  that  it  would  be  permitted  to  file  its  claim  as  a  Class  B  claim 
before  the  Board  of  Contract  Adjustment.    The  basis  for  the  claim 
is  an  implied  agreement  for  experimental  work. 

2.  During  the  month  of  July,  1918,  the  claimant,  at  the  instance 
of  the  Government,  began  experimental  work  on  a  heater  for  the 
purpose  of  raising  the  temperature  of  both  oil  and  water  contained  in 
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airplane  engines  when  same  were  parked  in  hangars.  Such  experi- 
ments  were  closely  observed  by  officers  of  the  Govemment,  and  the 
results  thereof  were  by  such  officers  pronounced  satisfactory.  Later 
three  orders  were  given  the  claimant  by  the  Government  for  such 
heaters  for  approximately  8,000  in  number.  The  contract  for  such 
heaters  was  suspended  by  reason  of  the  armistice,  which  resulted  in 
the  Class  A  claim  being  filed  before  the  Air  Service,  as  aforesaid,  and 
the  consequent  throwing  out  of  the  item  for  experimental  work  and 
developing  charges  which  constitute  this  claim. 

DECISION. 

1.  The  cost  of  experiments  were  part  of  the  unabsorbed  costs  of 
the  contracts  for  approximately  8,000  heaters,  and  this  Board  is  of 
the  opinion  that  it  was  error  for  the  Claims  Board,  Air  Service,  to 
exclude  it  as  an  item  of  the  original  Class  A  claim.  Although  this 
particular  item  may  not  be  established  by  documentary  evidence,  the 
item  is  an  initial  cost  of  and  grows  out  of  the  contract  for  approxi- 
mately 8,000  heaters,  which  contract  can  be  established  by  docu- 
mentary evidence. 

2.  This  claim  is  therefore  remanded  to  the  Claims  Board,  Air 
Service,  for  action  pursuant  to  the  foregoing  paragraph. 

DISFOSmON. 

An  order  of  this  Board  remanding  this  case  to  the  Claims  Board, 
Air  Service,  will  be  entered  accordingly. 
Col.  Delafield  and  Mr.  Shaw  concurring. 


April  22,  1920. 
Case  No.  1766. 

In  re  CLAIM  07  KONTGOXEBY  VBENCH  DRY  CLEANING  A  LATTNDBY  CO. 

1.  ANTICIPATING  CONTBACT. — ^Where  the  claimant  installed  additional  ma- 

chinery and  enlarged  its  plant  upon  general  information  that  addi* 
tional  troops  would  be  quartered  at  an  Army  camp,  and  upon  the  ex- 
pectation that  its  work  would  be  largely  increased,  but  fails  to  establish 
any  order,  request,  or  agreement  on  the  part  of  the  Government,  claim- 
ant took  a  business  risk  and  is  not  entitled  to  recover  under  the  act  of 
March  2,  1919. 

2.  CLADC  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $9,- 

299.47  for  machinery.    Held,  claimant  not  entitled  to  recover. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  a  claim  for  $9,299.47  and  came  before  this  Board  from 
the  Claims  Board,  Office  of  Director  of  Purchase,  as  a  Class  A 
claim  on  appeal.  A  hearing  before  this  Board  was  had  in  this  case 
April  10,  1920. 

2.  The  claimant  entered  into  two  formally  executed  contracts  with 
C.  H.  Kuntz,  captain.  Quartermaster  Corps,  United  States  Army, 
on  behalf  of  the  Government.  One  of  these  contracts  was  for  laun- 
dering articles  of  uniform  and  equipage  and  the  other  for  dry  clean- 
ing articles  of  uniform  and  equipage,  dated,  respectively,  June  30, 
1918,  and  July  1, 1918.  The  price  to  be  paid  by  the  Government  for 
work  on  each  article  was  stipulated  in  both  contracts.  Both  con- 
tracts contained,  among  other  things,  the  following  clauses : 

"  The  right  is  reserved  by  the  United  States  to  send  to  the  con- 
tractor   *     *     *    all  or  any  such  part  of  articles  of  uniforms  and 

equipage  at  Camp  Sheridan  as  the  camp  quartermaster  may  select." 

3.  Prior  to,  contemporaneous  with,  and  subsequent  to  the  enter- 
ing into  of  the  two  written  contracts  it  was  the  belief  of  claimant 
that  it  would  receive  a  large  portion  of,  if  not  all,  the  Army  work 
at  Camp  Sheridan  and  that  much  larger  bodies  of  troops  would  be 
quartered  at  Camp  Sheridan  during  the  ensuing  year  than  there- 
tofore. Upon  this  belief  claimant  enlarged  its  plant  and  installed 
additional  machinery,  the  costs  of  which  constitute  this  claim. 
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4.  The  number  of  troops  quartered  at  Camp  Sheridan  fell  far 
below  claimant's  expectations  and  the  large  amount  of  business  an- 
ticipated by  the  claimant  did  not  materialize.  In  addition  to  this^ 
the  Government  began  at  one  time  to  ship  laundry  and  dry-clean- 
ing work  from  Camp  Sheridan  to  Atlanta  to  be  renovated  and 
washed  in  Government  laundry  works  erected  there,  but  ceased  such 
shipping  when  claimant  protested. 

DECISION. 

The  evidence  before  this  Board  shows  that  claimant  installed  the 
additional  machinery  in  and  enlarged  its  plant  upon  the  general 
information  that  large  bodies  of  Government  troops  would  be  quar- 
tered at  Camp  Sheridan  during  the  fall  of  1918  and  the  winter  of 
1918-19,  and  upon  the  expectation  that  it  would  get  all  of  the 
laundry  and  dry-cleaning  work  from  this  camp.  The  written  con- 
tracts show  that  it  was  optional  w^ith  the  Government  to  give  all 
or  none  of  the  work  at  said  camp  to  the  claimant.  The  expenses 
indicated  were  incurred  by  claimant  on  its  own  business  judgment 
based  upon  general  information  and  expectations,  and  the  risk  as- 
sumed was  the  claimant's  own.  Therefore,  this  Board  finds  that  no 
agreement  exists  whereby  the  Government  is  obligated  to  reimburse 
the  claimant  for  the  expenses  incurred,  and  the  relief  which  claim- 
ant seeks  must  be  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 
ingly. 

Col.  Delafield  and  Mr.  Shaw  concurring. 


April  22,  1920. 
Case  No.  1149. 

In  re  CLADC  OF  HTTNTEB-BBOWH  CO. 

1.  SUBSTANTIAL  PEBFORMAKCE—JXTRISDICTIOir.— Where  claimant  under  a 
formal  contract  to  deliver  to  the  Oovemment  20,000  cords  of  wood  de- 
llYcred  all  but  10 ^  cords  thereof,  such  delivery  constitutes  a  substan- 
tial compliance  with  the  contracts,  which  will  be  treated  as  fully  per- 
formed, thereby  precluding  the  Secretary  of  War  from  Jurisdiction  to 
entertain  a  claim  for  damages  growing  out  of  such  contract, 

8.  CIADC  AND  DECISIOH. — This  claim  for  $1,198  arises  under  General  Order 
103  for  alleged  damages  growing  out  of  a  formal  contract.  Held,  that 
Board  of  Contract  Adjustment  has  no  Jurdiction. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  claim  is  presented  in  accordance  with  General  Order  No^ 
103,  War  Department,  1918,  and  is  for  $1,198.08,  under  the  follow- 
ing circumstances : 

2.  On  or  about  the  29th  of  August,  1918,  claimant  entered  into  a 
formal  written  contract  with  the  Quartermaster  Department,  rep- 
resented by  Maj.  George  M.  Alden,  for  furnishing  20,000  cords  of 
wood  in  the  stick;  128  cubic  feet  to  the  cord,  not  less  than  50  per 
cent  hardwood,  and  the  balance  softwood ;  in  4- foot  lengths  not  over 
10  inches  in  diameter,  as  per  specifications  attached;  deliveries  ta 
be  made  in  such  quantities  and  at  such  times  as  required  by  the 
camp  quartermaster,  Camp  Forrest,  Ga. ;  completing  deliveries  not 
later  than  November  1,  1918,  at  the  price  of  $6.24  per  cord,  f.  o.  b. 
Lytle,  Ga. ;  a  total  price  of  $124,800.    Owing  to  congestion  of  freight 
at  Lytle,  the  railway  station  of  Camp  Forrest,  the  Government  ex- 
tended the  time  for  the  completion  of  deliveries  under  the  contract 
to  December  31,  1918.    On  November  23,  1918,  claimant  received 
a  telegram  from  the  Government  directing  it  to  suspend  deliveries 
of  wood  under  its  contract  until  further  instructions. 

3.  The  claimant  made  every  effort  to  suspend  such  deliveries,  but 
12  carloads  of  wood,  which  were  in  transit  at  the  time  of  receipt  of 
said  message,  could  not  be  stopped,  and  in  due  time  arrived  at  the 
point  of  delivery,  and  were  refused  by  the  subdepot  quartermaster 
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at  Camp  Forrest^  6a.  It  remained  on  the  siding  there  until  on  or 
about  January  11, 1919,  the  Central  of  Georgia  Railway  Co.  hauled 
same  to  Chattanooga,  Tenn.,  and  there  sold  it  to  satisfy  the  railway 
company's  demand  for  freight  and  demurrage.  At  such  sale  the 
claimant  bought  in  said  12  carloads  of  wood,  consisting  of  192 
cords,  and  shipped  same  back  to  Lytle  for  Camp  Forrest,  having 
paid  the  freight  charges  from  Lytle  to  Chattanooga  and  return,  and 
war  tax  thereon,  amounting  to  $158.31,  in  addition  to  the  cost  of 
repurchasing  the  wood,  the  total  expenditures  made  by  the  claimant 
in  this  connection  being  as  follows : 

12  carloads  (192  cords)  of  wood,  at  $3.50  per  cord,  including  war  tax $G92.16 

Freight  charges,  Including  war  tax 15S.31 


Total » 850.47 

4.  On  December  30, 1918,  one  day  prior  to  the  date  on  which,  under 
its  contract,  all  deliveries  were  required  to  be  completed,  the  Grov- 
ernment  wrote  claimant  authorizing  it  to  complete  delivery  of  wood 
to  Camp  Forrest  under  its  contract. 

5.  The  record  shows  that  claimant  repeatedly  and  earnestly,  but 
without  avail,  requested  the  Government  representative  at  Lytle  to 
accept  delivery  of  the  12  carloads  of  cordwood  while  it  stood  on  the 
track  at  Lytle;  and  that  prior  to  the  date  when  claimant  was  no- 
tified by  the  Government  to  proceed  with  its  deliveries  under  the 
contract  the  Government  was  fully  informed  of  the  charges  for 
demurrage  and  freight  that  were  accruing  against  these  cars  and 
that  additional  expense  would  accrue  through  reshipment  of  the 
wood  to  Chattanooga  and  its  sale  there. 

6.  The  contract  contains  no  cancellation  clause  nor  any  agreement 
whereby  the  Government  was  permitted  to  suspend  deliveries,  un- 
less it  be  argued  that  the  provision  of  the  contract  relating  to  times 
of  delivery  be  so  construed.  That  provision  calls  for  deliveries  "  in 
such  quantities  and  at  such  times  as  will  be  required  by  the  camp 
quartermaster.  Camp  Forrest,  Georgia."  It  is  further  shown  by 
the  evidence  before  the  Board,  however,  that  it  was  the  inten- 
tion of  the  officer  who  made  the  contract  and  who  gave  the  notice 
of  suspension,  Maj.  George  M.  Alden,  Quartermaster  Corps,  zone 
purchasing  officer,  not  merely  to  temporarily  defer  deliveries  in  order 
to  meet  the  requirements  or  convenience  of  the  camp  quartermaster. 
but  to  absolutely  cancel  the  contract,  because  in  a  letter  to  the  claim- 
ant dated  December  12, 1918,  he  says : 

^'  Subject :  Cancellation  of  contract. 

"  Your  attention  is  called  to  the  statement  made  in  paragraph  S 
of  your  affidavit  to  the  effect  that  you  are  holding  your  organization 
intact  during  the  terms  of  suspension  of  your  contract    From  th<» 
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time  this  office  has  sent  you  notice  of  such  suspension,  namely,  No- 
vember 23,  there  has  been  no  possibility  that  you  would  be  allowed 
to  complete  this  contract.  You  will,  therefore,  disband  any  organ- 
ization held  together  upon  that  expectation." 

That  the  same  officer  at  the  time  of  such  "  suspension  "  intended 
to  completely  cancel  and  terminate  the  contract,  appears  also  from 
his  letter  of  December  20,  1918,  to  claimant,  which  reads  in  part  as 
follows : 

"  Subject :  Termination  of  contract. 

"  You  are  advised  that  it  is  entirely  unnecessary  for  your  sub- 
contractors to  place  in  the  hands  of  attorneys  their  claims  against 
you.  If  those  contractors  are  not  sufficiently  patriotic  to  accept  the 
cash  settlement  in  lieu  of  delivery  of  wood,  then,  of  course,  they 
will  have  to  be  paid  and  you  will  have  to  file  with  your  claim  for 
losses  the  amount  of  money  you  paid  them. 

"  As  to  the  wood  remaining  unloaded  at  Lytic,  Georgia,  that  is  a 
matter  with  which  you  are  not  concerned,  provided,  however,  you 
gave  the  shippers  due  notice  to  cease  further  deliveries. 

"  The  wood  is  not  Government  property  and  its  final  disposition 
should  be  left  to  the  (sub)  contractors.  If,  however,  you  eventually 
have  to  take  the  wood,  your  claim  for  losses  on  this  will  also  be 
considered.  The  Zone  Board  of  Eeview  fully  appreciates  your  posi- 
tion and  is  willing  to  cooperate  with  you  to  the  limit  of  its  power, 
and  any  claim  that  you  make  will  receive  just  and  fair  consideration." 

7.  The  claimant  under  its  written  contract  with  the  Government 
was  obligated  to  deliver  these  192  cords  of  wood,  f.  o.  b.  at  Lytle, 
itself  absorbing  freight  and  war  tax  thereon  from  original  point  of 
origin  of  the  wood  to  Lytle.    This  freight  with  its  war  tax  was  not 
paid  by  the  claimant.    Owing  to  the  loss  of  records  by  the  railroad 
company  it  is  not  practicable  to  fix  the  amount  of  this  freight  and 
war  tax.    But  it  has  been  ascertained  by  the  representatives  of  the 
Government  and  of  the  claimant  that  the  amount  of  freight,  includ- 
ing' war-tax  charges,  aggregating  $158.31,  which  was  paid  by  claim- 
ant on  returning  the  wood  from  Chattanooga  to  Lytle  was  approxi- 
mately equal  to  the  freight  and  war  tax  which  should  have  been,  but 
was  not,  paid  by  claimant  for  freight  and  war  tax  from  original 
point  of  origin  to  Lytle.    The  claimant  has  indicated  its  willingness 
to  offset  the  claim  of  $158.31  paid  by  it  for  freight  and  war  tax  from 
Chattanooga  to  Lytle  against  the  amount  of  freight  and  war  tax 
which  it  was  obligated  to,  but  did  not,  pay  on  the  original  ship- 
ment of  the  12  carloads  from  original  point  of  origin  to  Lytle. 

8.  It  appears  from  the  letter  of  Maj.  Alden,  of  the  Quartermaster 
Corps,  to  the  claimant,  acknowledging  claimant's  letter  of  March  5, 
1919,  and  a  letter  to  this  Board  from  R.  R.  Wright,  special  repre- 
jentative,  Claims  Board,  Director  of  Purchase,  zone  supply  officer, 
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Atlanta,  Ga.,  dated  October  24,  1919,  that  no  settlement  of  this  con- 
tract has  ever  been  made  between  the  Government  and  the  claimant, 
and  that  Avhile  the  claimant  has  been  paid  the  contract  price  per 
cord  for  all  wood  delivered  thereunder  to  the  Government,  there 
still  remain  to  be  delivered  under  the  contract  about  11  cords,  the 
delivery  of  which  is  no  longer  desired  by  either  party. 

DECISION. 

1.  The  act  of  the  Government,  on  November  26,  1918,  in  directing 
the  claimant  by  wire  to  suspend  deliveries  of  wood  under  its  contract 
until  further  instructions,  and  in  subsequently,  on  December  12, 191^, 
and  December  20,  1918,  declaring  to  claimant  that  from  the  date  of 
such  suspension  there  had  been  no  possibility  that  the  claimant  would 
be  allowed  to  complete  its  contract,  and  in  recognizing  the  claimant's 
right  to  recover  for  losses  sustained  by  it  and  in  advising  claimant 
of  the  course  it  should  take  for  the  recovery  from  the  Government  of 
such  losses  is  incompatible  with  the  view  that  such  action  was  taken 
solely  for  the  purpose  of  temporarily  deferring  deliveries  to  such 
times  as  Avould  suit  the  greater  convenience  of  the  camp  quarter- 
master or  the  necessities  of  the  camp  for  firewood.  It  is  doubtful 
from  the  whole  correspondence  and  discussion  of  the  matter,  as  shown 
by  the  evidence  before  this  Board,  whether  the  Government  official 
responsible  for  the  order  of  suspension  could  himself  give  any  intelli- 
gent reason  why  or  with  what  intention  he  gave  the  order.  To  hold 
that  the  provision  of  the  contract  respecting  deliveries  would  cover 
and  warrant  the  action  taken  by  the  Government  in  this  case  would 
place  within  the  power  of  the  camp  quartermaster  authority  to  vitiate 
and  render  null  and  void  the  entire  contract.  This  can  not  reasonably 
be  considered  the  intention  of  the  parties. 

2.  Whatever  may  have  been  the  camp  quartermaster's  intention, 
it  is  clear  in  law  that  any  notice  given  under  the  clause  quote<l 
either  to  cease  or  to  resume  deliveries,  must  be  reasonable  in  its 
requirements.  It  should  give  ample  time  to  the  contractor  to  com- 
municate with  its  various  subcontractors  in  various  localities  and 
thence  with  the  laborers  cutting  wood  in  the  forests  at  numerous 
widely  separated  and  more  or  less  inaccessible  points  where  usual 
modes  of  communication  were  not  available.  Beasonable  time  was 
also  necessary  to  enable  the  contractor  to  direct  and  control  the 
obtaining  or  releasing  of  cars  for  loading  and  shipping  from  many 
different  and  isolated  sidings  in  distant  sections  of  the  country  on 
various  railroads  which  were  being  operated  under  war-time  Gov- 
ernment transportation  conditions,  which,  both  as  to  the  obtaining 
of  cars,  having  them  handled,  and  diverting  them  in  transit  were 
extraordinarily  difficult,  uncertain,  and  unusual.    The  notice  in  this 
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case  was  telegraphic  and  took  effect  immediately,  thus  giving  the 
contractor  no  reasonable  opportunity  to  communicate  with  and  stop 
the  forces  he  had  set  in  motion  to  fulfill  his  contract,  much  less 
to  stop  and  divert  shipments  that  were  already  on  the  road.  It  is, 
therefore,  reasonable  for  this  Board  to  conclude  that  the  Govern- 
ment  intended  by  its  notice  to  stop  deliveries  permanently  as  indi- 
cated by  Maj.  Alden's  letter  of  December  12,  above  quoted,  rather 
than  that  it  was  attempting  to  exercise  reasonable  rights  as  to  times 
and  quantities  of  delivery. 

3.  In  the  case  of  /.  TF.  Parish  &  Co.  v.  The  United  States^  de- 
cided by  the  United  States  Supreme  Court  April  12,  1880,  claimants 
contracted  to  furnish  ice  to  the  Government  in  "  such  quantities  as 
might  be  needed;  and  that  the  ice  should  be  ordered  from  them 
("the  claimants]  from  time  to  time  as  needed."    The  order  for  this 
ice  was  suspended,  in  consequence  of  which  the  ice  was  lost.    The 
court  held  that  "  where,  in  the  effort  to  fulfill  an  order  for  a  large 
amount  of  ice  for  the  use  of  the  Government,  which  claimants  were 
bound  to  furnish  by  their  contract,  they  purchased  ice,  which  was 
lost  by  the  suspension  of  the  order    *     *     *    they  are  entitled  to 
recover  the  cost  of  the  ice  so  lost  and  the  expense  of  the  care  and 
attempt  to  preserve  it."    (100  U.  S.,  p.  500,  Lawyer's  Ed.,  Book  25.) 
Tliis  case  in  its  facts  and  circumstances  is  in  such  accord  with  the 
case  before  this  Board  as  to  warrant  its  application  here. 

4.  In  view  of  all  the  evidence  before  it,  the  Board  finds  that  the 
act  of  the  Government  in  directing  the  claimant  to  suspend  de- 
liveries under  its  contract  and  in  refusing  to  receive  12  carloads 
(192  cords)  of  wood,  which  were  offered  for  delivery  by  the  claimant 
at  the  place  and  within  the  time  specified  in  the  contract  for  such 
deliveries,  constituted  a  breach  of  the  contract  by  the  Government, 
whereby  the  claimant  sustained  damages,  which  have  been  duly 
proven  before  this  Board. 

5.  Notwithstanding  the  foregoing  facts,  relief  can  not  be  given 
claimant  by  this  Board  because  it  must  hold  that  there  has  been  a 
substantial  completion  of  the  contract  by  performance.  The  right 
of  the  claimant  for  damages  must  be  determined  by  the  courts  and 
can  not  under  the  law  be  settled  or  adjusted  by  the  Secretary  of 
War. 

DisposrnoN. 

An  order  of  this  Board  denying  relief  will  be  entered  accordingly. 
Col-  Delafield  concurring. 


April  22, 1920. 
Case  No.  2289. 

In  re  CLAIM  OF  W.  P.  YOUHG  A  CO.  (INC.). 

1.  ADDITIONAL  PACKING  EXPENSE. — Where  claimants'  contract  for  cat^t 

sntures  provided  they  were  **  to  be  packed  100  in  cardboard  eartoni," 
which  packing  proved  unsatisfactory  and  thereafter  an  oral  agreement 
was  made  by  which  claimant  was  to  pack  10  to  the  carton,  which  re- 
quired a  change  in  the  size  of  cartons,  on  account  of  which  chsA^e 
claimant  incurred  additional  expense,  an  obligation  arose  under  the  act 
of  March  2,  1919,  to  reimburse  claimant  for  the  expense  occasioned  li; 
such  change. 

2.  GENEBAL     BELEASE-^ETTLEMENT     CONTBACT.— A     general     release 

clause  in  a  settlement  contract  which  purports  only  to  release  claiiu 
growing  out  of  the  oricrinal  contract  does  not  release  claims  growiag 
out  of  a  collateral  agreement  to  compensate  claimant  for  loss  on  mate- 
rials rendered  useless  by  change  in  specifications  during  performanoe  of 
the  original  contract,  especially  so  where  the  negotiations  for  the  settle- 
ment contract  show  an  intention  to  exclude  the  collateral  contract  from 
its  operation. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  tl,lSfi.4S 

expense  in  changing  cartons.  Held,  claimant  entitled  to  recover  U 
part. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  by  reason  of  an  alleged  agreement  made 
between  the  claimant  and  Capt.  Henry  W.  Haynes  and  Mr.  Eugene 
Pickrell,  of  the  Medical  Supplies  Division  of  the  Quartermaster 
General's  Office,  under  which  the  claimant  asks  to  be  reimbursed  the 
cost  of  certain  cardboard  boxes  purchased  by  claimant  as  container? 
for  ligatures  and  sutures,  for  the  sale  and  delivery  of  which  the 
claimant  had  several  contracts  with  the  Government.  If  claimant 
fails  in  the  proof  of  this  alleged  oral  agreement,  it  contends  that  it 
has  established  a  contract  by  exchange  of  letters  which  will  be  here- 
after referred  to. 

The  claim  is  presented  by  W.  D.  Young  &  Co.  (Inc.),  a  corpora- 
tion incorporated  under  the  laws  of  Massachusetts.  Since  the  time 
of  the  filing  of  the  claim  this  company  has  changed  its  name  to  D«- 
pont-Yoimg  Corporation.  The  change  appears  to  be  one  in  name 
only.  The  Dupont- Young  Corporation  is  authorized  to  prosecute 
this  claim  for  the  W.  D.  Young  &  Co.  (Inc.),  and  to  accept  adjust 
mont  for  both  companies. 

A  hearing  in  the  matter  was  held  on  March  17,  1920, 
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STATEMENT  OP  FACTS. 

1.  The  claimant  had  the  following  contracts  with  the  Quarter- 
master Department : 

Contract  No.  2583,  dated  February  19,  1918,  for  kangaroo  tendons, 
specifying  "  50  assorted  sutures  in  a  package." 

Contract  Xo.  2890,  dated  March  18, 1918,  for  plain  and  chromicized 
catgut  sutures,  specifying  ''  Material  to  be  securely  packed  and  prop- 
erly marked." 

Contract  Xo.  3111,  dated  April  17,  1918,  for  plain  and  chromicized 
catgut  sutures,  specifying  "  Material  to  be  securely  packed  and  prop- 
erly marked." 

Contract  No.  3257,  dated  May  2,  1918,  for  plain  and  chromicized 
catgut  sutures,  specifying  "  Material  to  be  securely  packed  and  prop- 
erly marked,"  and  "  to  be  packed  100  in  cardboard  carton,  and  car- 
tons in  J-inch  finished  sized  lumber." 

2.  Contract  No.  2583  for  kangaroo  tendons  was  not  suspended  but 
was  completely  performed,  and  the  other  three  contracts  above  men- 
tioned were  suspended  since  November  11,  1918,  at  varying  stages  of 
completion  and  cancellation  contracts  have  been  entered  into  between 
the  claimant  and  the  Government  with  respect  to  the  latter  three 
contracts.  These  cancellation  agreements  contain  the  usual  general 
release  clause,  but  it  appears  that  at  the  time  of  their  execution  it 
was  understo6d  and  agreed  between  the  negotiating  officer,  Maj. 
G.  W.  Wallerich  and  the  claimant  that  the  cancellation  agreements 
were  not  intended  to  embrace  any  claim  which  the  claimant  might 
have  regarding  the  cardboard  boxes,  but  that  claimant  was  referred 
to  the  New  York  medical  supply  depot  for  a  settlement  of  whatever 
claim  it  had  in  this  connection. 

3.  At  some  time  during  July,  1918,  Government  inspectors  at  the 
plant  of  W.  D.  Young  Co.  (Inc.)  were  instructed  by  the  New  York 
medical  supply  depot  not  to  accept  any  more  sutures  or  ligatures 
shipped  by  claimant  as  they  were  then  being  packed.  This  action 
was  ordered  by  the  depot  upon  its  reinspection  at  a  New  York  pier 
of  several  boxes  of  sutures  from  different  shipments  from  the  claim- 
ant, when  it  was  discovered  that  the  cartons  (containers)  and  sutures 
were  in  a  damaged  and  contaminated  condition.  The  sutures  were 
then  being  shipped  and  packed  100  to  a  carton. 

4.  No  more  shipments  of  sutures  or  ligatures,  including  kangaroo 
tendons,  were  made  by  the  claimant  for  several  months.  During 
this  time  several  conferences  were  held  between  representatives  of 
the  claimant  company  and  representatives  of  the  Medical  Supplies 
Division  and  nunjerous  letters  were  exchanged  dealing  with  the  sub- 
ject of  the  resumption  of  shipments.  The  contractor,  it  appears,  re- 
fused to  make  any  further  shipments  and  to  use  any  other  method 
of  packing  until  it  was  assured  that  it  would  be  reimbursed  for  the 
unused  cardboard  boxes  which  it  had  on  hand. 
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5.  As  to  the  cause  of  the  breakage  of  the  sutures  and  ligatures,  the 
Government  witnesses  who  testified  at  the  hearing  attribute  the 
breakage  partly  to  the  fact  that  the  100  capacity  containers  were  too 
large,  but  would  not  go  on  the  record  to  the  effect  that  the  breakage 
was  due  solely  to  the  large  size  of  the  containers. 

6.  The  claimant  alleges  that  some  time  during  September,  1918, 
its  representative,  Mr.  Livezey,  called  upon  Capt.  H.  W.  Haynes,  an 
officer  in  the  Xew  York  medical  supply  depot,  offering  to  resume 
deliveries  under  the  several  contracts  under  a  different  method  of 
packing  if  the  Government  would  agree  to  reimburse  claimant  for  the 
unused  cardboard  boxes  of  the  100  capacity  size  which  it  had  on  hand, 
and  alleges  that  Capt.  Haynes  agreed  with  Mr.  Livezey  that 
the  Government  would  reimburse  claimant  for  the  said  boxes.  Capt 
Haynes's  version  of  what  transpired  at  this  conference  is  that  upon 
receiving  the  call  from  Mr.  Livezey  and  upon  failing  to  persuade  Mr, 
Livezey  to  resume  deliveries  without  some  understanding  as  to  reim- 
bursement for  the  cardboard  boxes,  he  went  to  his  superior  officer 
«.nd  the  officer  in  charge  of  the  depot,  Col.  F.  M.  Hartspck,  and  re- 
ferred the  whole  matter  to  him  for  determination  as  to  whether  or  not 
the  Government  should  agree  to  make  any  reimbursement  for  any 
of  the  cardboard  boxes.  He  testified,  however,  that  in  this  interview 
he  addressed  himself  solely  to  contract  No.  3257  which  required 
sutures  to  be  shipped  in  100  capacity  boxes.  He  said  that  he  felt 
certain  that  he  discussed  with  Col.  Hartsock  only  that  contract  be- 
cause at  that  time  he  was  of  the  opinion  that  under  the  other  contracts 
the  Government  had  a  right  to  change  the  size  of  the  containers  as 
it  saw  fit,  but  that  as  to  contract  No.  3257  the  Government  ^'  had  not 
a  leg  to  stand  on  "  (Transcript,  p.  27)  in  changing  the  contract  speci- 
fications from  100  size  containers  to  a  smaller  one,  as  was  being  insisted 
upon  by  the  Government.  He  stated  that  he  was  authorized,  if  not 
expressly,  certainly  by  implication,  to  state  to  the  claimant's  repre- 
sentative that  reimbursement  would  be  made  for  the  cardboard  boxes 
which  had  been  purchased  for  contract  No.  3257  and  that  he  imme- 
diately conveyed  to  claimant  what  had  been  said  between  Col.  Hart- 
sock  and  himself,  emphasizing  the  fact  that  thereby  ^'no  contract 
would  be  adjusted  on  which  the  Government  had  definite  right  to  hold 
the  contractor."    (Transcript,  p.  24.) 

7.  As  to  the  allegation  of  the  claimant  that  it  had  an  oral  agree- 
ment with  Mr.  E.  R.  Pickrell,  appraisers  stores,  New  York,  under 
which  it  was  to  be  reimbursed  for  the  carboard  boxes,  the  only  evi- 
dence on  this  point  is  to  the  effect  that  Mr.  Pickrell  simply  under- 
stood that  reimbursement  would  be  made  and  that  this  understand- 
ing was  derived  from  various  inconclusive  discussions  with  Govern- 
ment representatives  and  representatives  of  the  claimant.  Mr.  Pick- 
rell's  testimony  as  a  whole  shows  that  he  never  obligated  or  attempted 
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to  obligate  the  Government  to    reimbursement   for   the    discarded 
boxes. 

8.  Col.  Hartsock  denies  that  he  authorized  anyone  to  state  to 
claimant  that  it  would  be  reimbursed  for  any  cardboard  boxes,  even 
those  under  contract  No.  3257.  His  testimony  shows  that,  regard- 
less of  what  a  particular  contract  may  have  had  to  say  as  to  the 
size  of  the  containers,  he  felt  that  the  clause  specifying  that  the  ma- 
terials were  to  be  "  securely  packed  "  gave  the  Government  the  right 
to  require  changes  in  shipping  methods  in  order  to  avoid  damage 
and  breakage  and  that  since  it  appeared  that  sutures  could  not  be 
"  securely  packed  "  100  to  a  carton  tlie  contractor  was  bound  to  use 
a  different  method  of  packing,  be  that  a  change  in  the  size  of  the 
carton  or  otherwise. 

9.  During  the  latter  part  of  the  summer  of  1918  representatives 
of  the  claimant  and  representatives  of  the  Government  agreed  upon 
what  was  considered  to  be  a  better  method  of  packing  than  that 
originally  used,  the  material  changes  consisting  of  the  reduction  of 
the  size  of  the  container  from  lOO-unit  capacity  to  10-unit  capacity. 
It  appears  that  use  of  this  smaller  container  was  authorized  by 
Oapt.  Haynes  at  the  time  of  his  alleged  statement  to  Mr.  Livezey, 
concerning  reimbursement,  as  well  as  by  a  letter  dated  September 
24,  1918,  hereafter  referred  to. 

10.  To  substantiate  its  claim  upon  the  basis  of  correspondence  be- 
tween claimant  and  medical  supply  officers,  in  case  of  failuve  to 
prove  an  oral  agreement,  the  claimant  introduced  various  letters  as, 
in  themselves,  establishing  a  contract  under  which  it  should  be  re- 
imbursed. 

11.  It  should  be  noted  that  in  one  of  these  letters,  that  of  Septem- 
ber 18, 1918,  under  the  tabulation  of  figures  showing  claimant's  valua- 
tion of  the  cardboard  boxes  which  it  had  on  hand,  there  appears  an 
item  for  boxes  for  use  in  the  shipment  of  kangaroo  tendons.    This 
item  was  shown  by  claimant  to  have  been  purchased  under  contract 
No.  2583  for  kangaroo  tendons  which  provided  for  shipment  of  50 
sutures  to  a  carton.     The  testimony  on  both  sides  shows  that  the 
cardboard  boxes  purchased  under  this  contract  were  never  made  the 
subject  of  a  discussion  between  claimant  and  the  Government,  nor 
does  reference  to  such  boxes  appear  in  the  correspondence  that  passed 
between  the  Government  and  claimant  during  the  suspension  of 
deliveries  while  the  method  of  packing  was  being  discussed  or  sub- 
sequently, other  than  the  mere  inclusion  of  this  item  under  claim- 
ant's tabulation  of  figures.    All  of  the  Government  witnesses  testified 
that  they  never  discussed  with  claimant  the  question  of  reimburse- 
ment for  boxes  bought  for  use  under  the  kangaroo  tendon  contract 
(No.  2583).    Mr.  J.  H.  Stowell,  Government  inspector  at  claimant's 

plant,  however,  testified  that  at  the  time  shipments  under  the  catgut 
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suture  contracts  were  held  up,  he  suggested  to  the  claimant  that 
"  perhaps  it  would  be  better,  as  long  as  they  were  ordering  all  new 
packing  material,  to  have  it  uniform,  and  pack  tendons  the  same 
as  they  were  going  to  pack  catgut,  and  I  believe  the  tendons  were 
shipped  out  after  the  new  arrangement  as  packed  under  the  new 
scheme."    (Transcript,  p.  143.) 

The  statement  of  claim  and  supporting  papers  filed  by  claimant 
in  this  matter  referred  to  the  catgut  suture  contracts  only.  Upon 
discovering  this  fact  at  the  hearing  claimant  asked  that  its  petition 
be  amended  so  as  to  cover  the  kangaroo  tendon  contract  (Xo.  2583). 

DECISION. 

1.  The  evidence  shows  that  when  the  several  cancellation  agree- 
ments containing  release  clauses  were  drawn  up  it  was  expressly 
agreed  and  understood  between  the  contracting  parties  that  the  said 
releases  would  in  no  way  affect  any  right  which  claimant  might 
have  to  reimbursement  for  discarded  cardboard  boxes,  the  claimant 
at  the  time  it  entered  into  the  cancellation  agreements  being  directed 
by  Maj.  G.  W.  Wallerich,  negotiating  officer,  to  take  this  matter  up 
separately  with  the  New  York  medical  supply  depot.  In  addition 
to  this  these  releases  do  not  purport  to  relate  to  a  collateral  agree- 
ment such  as  existed  in  this  case  but  only  to  the  written  agreements. 
These  releases  should  not,  therefore,  be  held  to  bar  the  present  claim. 

2.  Of  the  letters  relied  on  by  claimant  to  establish  an  agreement 
on  the  part  of  the  Government  to  reimburse  the  claimant  for  the  dis- 
carded cardboard  boxes,  only  those  of  September  18  and  24,  1918, 
are  material,  and  these  do  not  show  any  such  agreement,  express  or 
implied.  The  claimant  seeks  to  treat  the  first  letter  as  an  offer  and 
the  second  as  an  acceptance.  The  letter  of  September  24  does  not 
even  purport  to  be  a  reply  to  the  letter  of  September  18,  for  the 
former  letter  states  that  it  is  in  reply  to  a  letter  dated  September  '21, 
and  the  letter  of  September  24  is  nothing  more  than  a  statement  that 
the  new  method  of  packing  as  agreed  to  between  claimant  antl 
Government  representatives  is  acceptable  to  the  Government  ap- 
praisers, who,  in  this  case,  served  as  inspectors  for  and  took  instruc- 
tions from  the  New  York  medical  supply  depot. 

3.  The  other  ground  upon  which  claimant  bases  its  claim  is  the 
oral  agreement  with  Capt.  Haynes  and  Mr.  Pickrell.  The  evidence 
shows  that  Mr.  Pickrell  made  no  agreement  with  claimant  for  reim- 
bursement for  the  boxes.  On  the  other  hand,  it  has  been  satis- 
factorily shown  that  Capt.  Haynes  did  give  claimant  to  understan<l 
that  it  would  be  reimbursed  for  boxes  which  it  had  purchased  under 
contract  No.  3257,  which  specified  that  sutures  were  to  be  shipped 
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100  to  a  carton  and  that  claimant  in  reliance  upon  this  representa- 
tion agreed  to  and  did  use  a  smaller  container  in  its  future  shipments. 
While  it  may  be  that  as  a  matter  of  fact  Col.  F.  M.  Hartsock  did 
not  authorize  Capt.  Haynes  to  state  to  claimant  that  the  Government 
would  reimburse  it  for  any  of  the  discarded  boxes,  still  Capt.  Haynes 
understood  that  Col.  Hartsock  had  given  him  such  authority,  and  so 
stated  to  the  claimant.    Col.  Hartsock's  testimony  is  to  the  effect 
that  he  did  not  give  any  such  authority,  because  he  felt  that  under 
any  of  the  contracts  with  claimant  the  Government  had  the  right 
to  require  a  new  method  of  packing,  even  a  change  in  the  size  of  the 
container,  if  such  change  were  necessary,  in  order  that  the  goods 
would  be  securely  packed.    While  none  of  the  Government  witnesses 
would  go  on  record  that  sutures  could  not  be  "  securely  packed  "  100 
to  a  carton,  it  is  undoubtedly  their  opinion  that  the  packing  of  100  to 
a  carton  is  impracticable,  and  this  is  borne  out  by  the  Government's 
experience  with  breakages  and  the  later  adoption  of  a  smaller  con- 
tainer.   All  of  the  circumstances  show  that  it  was  next  to  impossible 
at  a  reasonable  cost  and  with  reasonable  security  called  for  by  the 
contract  to  pack  satisfactorily  as  many  as  100  sutures  to  a  carton, 
and  for  this  reason  Col.  Hartsock's  attitude  as  to  what  was  proper 
packing  should  not  prevail  against  claimant  over  Capt.  Haynes's  ac- 
tual instructions  to  claimant  based  on  his  actual  personal  observation. 
The  evidence  shows  further  that  the  contract  required  packing 
100  to  a  box ;  that  as  far  as  the  parties  knew  at  the  time  the  contract 
was'made  packing  100  to  a  box  was  secure  packing ;  and  that  claim- 
ant in  following  the  requirement  of  the  contract  in  this  respect  as 
drawn  was  doing  what  it  had  a  right  to  do  and  all  it  was  obligated 
to  do.    Therefore  its  later  consent  to  pack  10  to  a  box  after  the 
former  method  had  turned  out  to  be  unsatisfactory  was  undertaking 
something  it  was  not  legally  bound  to  do  and  was  sufficient  consid- 
eration for  the  Government's  promise  to  reimburse  it  for  the  extra 
expense  incurred. 

In  view  of  the  above  facts  and  in  view  of  Capt.  Haynes's  position 
with  relation  to  this  contractor,  it  is  felt  that  claimant  was  justified 
in  relying  upon  the  statement  of  Capt.  Haynes  that  it  would  be  reim- 
bursed for  the  discarded  boxes  purchased  for  use  under  contract 
No.  3257.  Consequently  the  claimant  has  established  an  agreement 
with  an  agent  of  the  Secretary  of  War  within  the  act  of  March  2, 
1919,  for  reimbursement  of  the  reasonable  cost  of  cardboard  boxes 
purchased  by  claimant  to  contain  100  sutures  under  contract  No.  3257 
and  not  disposed  of. 

4.  Since  the  agreement  between  Capt.  Haynes  and  claimant  did 
not  embrace  the  cardboard  boxes  purchased  for  shipment  of  kanga- 
roo tendons  under  contract  2583,  the  claimant  has  established  no 
right  to  recovery  for  said  containers. 


1380  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

DISPOSITION. 

1.  So  much  of  the  claim  as  relates  to  reimbursement  for  boxes 
purchased  for  use  under  contracts  Xos.  2583, 2890,  and  3111  is  denied. 

2.  This  Board  will  issue  its  Certificate  C  and  accompanying  docu- 
ment setting  forth  the  nature,  terms,  and  conditions  of  the  above 
agreement  as  to  boxes  relating  to  contract  No.  3257,  and  the  claim 
will  be  referred  to  the  Claims  Board,  Office  of  the  Director  of  Par- 
chase,  for  ascertainment  of  the  reasonable  cost  to  claimant  of  said 
boxes  so  bought  and  undisposed  of  and  appropriate  action  in  accord- 
ance with  this  opinion. 

Col.  Delafield  and  Mr.  Hope  concurring. 


Apeil  22,  1920. 
Case  No.  1805. 

In  re  CLAIM  OF  ST.  LOUIS  WOOD  PBODTTCTS  CO. 

1.  QlTANTTnC  XEBTTIT. — Where  the  claimant  in  performing  certain  contracts 

for  the  manufacture  of  supplies  for  the  Ordnance  Department  was  ob- 
ligated under  its  contracts  to  furnish  office  room  and  facilities  for  the 
Goyemment  inspectors,  such  obligation  only  endures  during  the  life  of 
Buch  contracts,  and  where  the  Ooyemment  continued  to  occupy  same 
after  the  final  inspection  of  such  supplies  the  claimant  is  entitled  on  a 
quantum  meruit  to  compensation  for  the  rental  value  of  the  quarters 
so  furnished. 

2.  CLAHC  and  DECISION. — This  claim  for  $854.51  is  presented  under  the  act 

of  Xarch  2,  1919,  upon  the  theory  that  there  was  an  implied  agree- 
ment on  the  part  of  the  Government  to  compensate  the  claimant  for 
office  quarters  for  Ooyemment  inspectors.  Held,  claimant  is  entitled 
on  a  quantum  meruit  to  a  reasonable  rent  for  such  office  and  tztures 
during  the  period  same  were  used  by  the  Goyemment  after  the  work 
of  the  inspectors  under  claimant's  contracts  was  completed. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  was  presented  under  the  act  of  March  2,  1919.    State- 
ment of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and' 
Traffic  Division  Supply  Circular  No.  17, 1919,  for  $854.51. 

2.  This  case  was  set  for  hearing  at  10  a.  m.  on  Thursday,  April  15, 
1920,  and  the  claimant,  though  duly  notified  by  the  recorder  of  the 
Board,  failed  to  appear  either  in  person  or  by  counsel. 

3.  The  claimant,  the  St.  Louis  Wood  Products  Co.,  was  manufac- 
turer of  ordnance  supplies,  with  its  principal  office  in  the  city  of  St. 
Louis,  Mo.,  and  prior  to  the  incidents  out  of  which  the  alleged  agree- 
ment arose  had  contracts  with  the  Ordnance  Department. 

4.  In  March,  1918,  Capt.  Edw.  C.  Lowden,  Ordnance  Department, 
United  States  Army,  inspector  of  ordnance  at  claimant's  plant,  re- 
quested it  to  furnish  him  an  office  suitable  for  carrying  on  the  busi- 
ness connected  with  the  inspection  of  its  product  in  compliance  with 
the  clause  contained  in  all  its  contracts  and  also  in  Pamphlet  No.  434 
of  the  Ordnance  Department,  sent  to  all  contractors,  which  is  as 
follows : 

"  The  contractor  shall  furnish  reasonable  facilities  and  assistance 

for  all  inspection." 
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The  claimant,  on  April  1, 1918,  fitted  up  offices  for  the  inspector  in 
the  Wright  Building,  in  the  city  of  St.  Louis,  which  was  adjoining  its 
general  offices,  and  such  office  was  used  by  the  inspector  until  June  21, 
1918.  The  location  of  this  office  was  clearly  convenient  and  in  the 
interest  of  claimant. 

5.  On  June  21,  1918,  the  offices  furnished  by  the  claimant  were 
vacated  by  the  inspectors,  and  from  that  date  until  the  latter  part 
of  August,  1918,  suitable  quarters  were  provided  and  paid  for  by 
the  Government. 

6.  Upon  instructions  of  Maj.  S.  H.  Bope,  Lieut.  E.  F.  Reasor  on 
or  about  August  30,  1918,  requested  the  claimant  to  furnish  another 
office  for  the  use  of  the  inspectors  on  duty  at  its  plant,  and  on  Sep- 
tember 1,  1918,  a  small  office  was  provided  in  the  Wright  Building 
for  the  use  of  the  inspectors. 

7.  The  claimant  asks  reimbursement  for  all  rent  paid  by  it  from 
April  16,  1918,  to  June  21,  1918,  and  from  September  1,  1918,  to 
July  1, 1919,  together  with  expenditures  for  office  fixtures  and  various 
other  charges  claimed  to  be  incident  to  the  maintenance  of  the  office. 

8.  The  St.  Louis  Wood  Products  Co.  had  several  contracts  with 
the  Ordnance  Department  on  which  inspection  was  not  completed 
until  February  1,  1919. 

OPINION. 

1.  This  claim  can  not  be  approved  as  a  Class  B  claim  under  the 
act  of  March  2,  1919,  since  any  agreement,  express  or  implied,  inci- 
dent thereto  arose  after  November  12, 1918. 

2.  The  claimant  is  entitled  to  reimbursement  for  expenses  incurred 
in  providing  office  space  actually  used  by  such  inspectors  in  the 
performance  of  their  duties  after  the  expiration  of  the  period  of  time 
necessary  to  complete  inspections  on  its  existing  contracts  and  a 
reasonable  rental  for  fixtures  used  by  the  inspectors  during  this 
period,  together  with  such  items  of  expense  as  would  be  directly 
chargeable  to  the  office  actually  occupied  by  the  inspectors. 

3.  The  claimant  is  entitled  to  reimbursement,  to  the  extent  of  the 
items  mentioned  in  the  preceding  paragraph,  under  a  quantum 
meruit^  and  a  certificate  of  fair  value  should  be  issued  and  claimant 
paid  thereunder. 

DISPOSITION. 

This  opinion,  together  with  all  pertinent  papers  attached  to  the 
file,  will  be  transmitted  to  the  Claims  Board,  Ordnance  Department, 
for  appropriate  action. 

Col.  Delafield  and  Mr.  Low  concurring. 


Apru.  22,  1920. 
Case  No.  2469. 

In  re  CLAIM  OF  THE  LONG  ISLAIH)  BAILBOAD  CO. 

1.  DTTBESS — KE-FOBMATION. — ^Where  claimant  Toluntarily  signed  a  contract 
the  terms  of  which  were  in  compliance  with  a  general  order  issned  by 
the  Director  General  of  Bailroads  relating  to  the  snbject  matter  of  the 
contract,  there  is  no  merit  in  the  contention  that  claimant  signed  the 
contract  nnder  duress.  Therefore,  claimant  is  not  e&titled  to  re-forma- 
tion of  the  contract  on  account  of  duress. 

S.  CLAIX  AND  DEGI8I0H. — Claim  for  $1,020.28,  presented  under  General 
Order  103,  based  upon  a  formally  executed  contract  for  the  construction 
of  a  railway  siding.    Held,  claimant  is  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  General  Order  103.  An  aflSdavit  has  been 
filed  by  Charles  L.  Addison,  assistant  to  the  president  of  the  claim- 
ant, demanding  $1,020.28  under  the  following  circumstances: 

2.  On  May  17,  1918,  the  claimant  entered  into  a  formal  written 
contract  with  Col.  C.  G.  Edgar,  representing  the  United  States,  to 
build  a  sidetrack  east  of  the  Mineola  station  of  the  railroad  company 
in  the  county  of  Nassau,  State  of  New  York,  for  the  United  States. 
By  the  terms  of  the  said  contract  the  claimant  agreed  to  connect  up 
the  said  sidetrack  with  the  main  line  of  its  railroad  and  the  United 
States  agreed  to  pay  the  actual  cost  of  all  materials  furnished  by 
the  railroad  company  from  the  clearance  point,  plus  5  per  cent  of 
said  cost,  and  the  cost  of  all  labor  furnished  by  the  railroad  company 
in  constructing  said  track  to  the  clearance  point  plus  15  per  cent  of 
said  cost  for  accounting,  organization,  and  use  of  hand  tools.    Fur- 
ther the  United  States  agreed  to  pay  the  claimant  the  cost  of  main- 
tenance of  said  sidetrack  to  the  clearance  point. 

3-  Paragraph  numbered  II  of  the  said  contract  provides : 

"The  railroad  company  shall  at  its  own  expense,  furnish  and  con- 
struct that  portion  of  the  sidetrack  between  the  point  of  switch  and 
the  clearance  point." 
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4.  The  claimant  demands  the  sum  of  $1,020.28,  which  it  alleges  is 
the  cost  of  the  labor  and  materials  necessary  to  the  construction  oi 
the  said  track  between  the  point  of  switch  and  the  clearance  point 
mentioned  in  paragraph  II  of  the  contract  on  the  ground  that  the 
said  paragraph  II  was  inserted  in  the  said  contract  in  accordance 
with  General  Order  No.  15  isued  by  W.  G.  McAdoo,  Director  General 
of  Railroads,  and  that  the  claimant  had  no  choice,  and  was  in  eflFect 
compelled  to  agree  to  said  paragraph  II  as  a  part  of  the  said  contract. 

5.  General  Order  No.  15,  dated  March  26,  1918,  reads  in  part  as 
follows : 

"  The  following  requirements  must  be  observed  in  respect  of  the 
construction,  maintenance,  and  operation  of  new  industry  tracks^, 
and  in  respect  of  the  operation  and  maintenance  of  existing  industry 
tracks : 

"1.  As  to  new  industry  tracks:  (a)  The  industry  shall  pay  for, 
own,  and  maintain  that  part  of  the  track  beyond  the  right  of  way  of 
the  railroad  company.  (6)  The  railroad  company  pay  for,  own,  and 
maintain  that  part  of  the  track  on  the  right  of  way  from  the  switch- 
point  to  the  clearance  point,  (c)  Generally  speaking,  an  industry 
shall  pay  for  and  maintain  (although  in  special  cases  the  railroad 
company  may  do  so),  and  the  railroad  company  shall  own  that  part 
of  the  track  on  the  right  of  way  from  the  clearance  point  to  the  right 
of  way  line,  (d)  If  the  industry  fails  to  maintain  in  reasonable  safe 
condition  the  part  of  the  track  which  it  is  required  to  maintain,  the 
railroad  company  may  disconnect  the  track  or  refuse  to  operate  over 
it  when  not  in  such  condition,  (e)  The  railroad  company  shall  have 
the  right  to  use  the  track  when  not  to  the  detriment  of  the  industry. 
(/)  The  foregoing  terms  and  conditions  should  be  imbodied  in  a 
written  contract  between  the  industry  and  the  railroad  company*. 
******* 

"  3.  Where  industry  tracks  are  covered  by  written  contracts,  such 
contracts  shall  be  adhered  to  until  otherwise  ordered ;  but  where  any 
such  contracts  appear  to  work  inequalities  or  injustice  the  circum- 
stances should  be  brought  to  the  attention  of  the  regional  director, 
who  will  report  to  the  director,  who  will  report  thereon  to  the 
Director  General,  if  conditions  seem  to  warrant. 

******  * 

"W.  G.  McAdoo, 
"  Director  General  of  RaUronds.^ 

6.  The  switch  was  built  and  was  paid  for  by  the  War  Department 
in  accordance  with  the  terms  of  the  contract. 

7.  The  Long  Island  Railway's  attorney  announced  that  he  does 
not  claim  any  mistake  of  law  or  fact  to  justify  a  re- formation  of  the 
written  contract.  There  was  no  dispute  as  to  the  terms  at  the  time 
the  written  contract  was  executed.  He  states  in  effect  that  the  Long 
Island  Railway  is  without  competitors  in  Long  Island;  that  it  was 
the  custom  of  the  claimant  to  charge  its  customers  the  entire  cost  of 
construction  of  tracks,  whatever  may  have  been  the  custom  of  other 
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railroads;  and  that  it  was  unjust  of  the  Director  General  of  Rail- 
roads to  make  a  general  provision  in  General  Orders  15  under  which 
the  claimant  was  requested  to  and  did  enter  into  the  contract  con- 
taining the  said  paragraph  numbered  II. 

8.  No  evidence  was  introduced  to  show  that  the  claimant  has 
brought  its  claim  to  the  attention  of  the  regional  director  and 
through  him  to  the  Director  General  as  provided  in  paragraph  3  of 
General  Order  15.  Its  statement  of  claim  consists  of  the  affidavit  of 
Charles  L.  Addison,  assistant  to  the  president  of  the  claimant,  dated 
March  18, 1920,  and  an  attached  certified  statement  of  T.  L.  Ludlam, 
Federal  auditor,  that  the  expenditures  for  the  portion  of  track  on 
which  claim  is  made  amount  to  $1,020.28. 

DECISION. 

1.  The  claimant  has  asked  in  effect  a  re- formation  of  the  written 
contract.  It  has  not  alleged  and  does  not  claim  that  it  demands  re- 
formation on  the  ground  of  mutual  mistake  of  fact,  or  mutual  mistake 
of  law,  or  fraud.  It  in  effect  claims  re- formation  on  the  ground  of 
duress.  In  view  of  the  circumstances  and  the  evidence  submitted  we 
are  unable  to  find  that  the  contract  was  executed  under  duress.  The 
claim  is  therefore  denied. 

Col.  Delafield  and  Mr.  Fowler  concurring. 

0a38— 20 88 


April  22, 1920. 
Cases  Nos.  1598  and  361  (on  rehearing). 

In  re  CLAHE  OF  OABFO&B  XOTOE  T&UCX  CO.  (TSBTOB-HABTLST  XOTOl 

CO.). 

1.  ADVANCE  IKFOEMATIOH— AHTICIPATINa  COHTRACT.— AdTESce  infor- 
mation of  th«  needs  of  the  Ooyemment  and  opinions  given  to  claimant 
by  Army  officers  that  claimant  would  be  given  contracts  as  subeoa- 
tractor,  and  its  right  safegnarded,  does  not  constitute  an  agreeneat 
under  the  act  of  Xarch  2,  1919,  and  does  not  authorize  the  expenditure 
of  money  or  the  incurring  of  indebtedness  on  the  faith  thereof. 

S.  CAHCSLLATIOH  CONTRACT  OF  INFO&XAL  AO&EEXENT.— A  oanoellatioa 
contract  of  an  agreement  under  the  act  of  Xaroh  2,  1918,  as  if  it  were  « 
formal  contract  is  void,  as  it  is  without  consideration  moving  to  the 
United  States  and  because  it  is  not  in  accordance  with  the  authorized 
methods  of  settlement  prescribed  by  the  Secretary  of  War  for  use  is 
such  cases,  and  the  officer  executing  it  had  no  authority  to  do  to. 

8.  CLAIX  AND  DECISION. — Claim,  upon  a  rehearing,  under  the  act  of  Xareli 
2,  1919,  for  $244,105.80  for  facilities  and  materii^ls.  Held,  elaimant  en- 
titled to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIOIN  AND  NATURE  OF  THE  CLAIM. 

1.  On  May  28,  1919,  the  Teetor-Hartley  Motor  Co.  filed  ite  claim 
with  this  Board,  Form  B,  setting  up  an  alleged  oral  agreement  with 
Maj.  Arthur  B.  Browne,  Motor  Transport  Service,  whereby  Maj. 
Browne  is  alleged  to  have  agreed  with  the  claimant,  in  substance,  that 
if  it  would  undertake  the  obligations  of  a  subcontractor  with  reference 
to  the  production  of  certain  motors  for  trucks,  that  the  United  States 
would  take  such  action  as  would  protect  it  to  the  same  extent  as  if  it 
was  a  principal  contractor.  It  alleged  a  loss  to  it  of  $244,105.80  by 
reason  of  its  acceptance  and  action  upon  the  said  agreement  or  offer 
of  Maj.  Browne. 

2.  On  June  4,  1919,  this  Board  entered  its  decision  denying  the 
claimant  relief  on  the  ground  that  there  was  "  no  evidence  to  justify 
a  finding  that  this  claimant  had  any  contractual  relations  with  the 
United  States  which  would  permit  it  filing  a  claim  directly  or  under 
which  there  would  accrue  any  of  the  rights  claimed  by  it."  The 
decision  suggested  that  if  the  Teetor-^artley  Co.  had  a  valid  claun, 
the  appropriate  procedure  would  be  to  arrange  with  the  Wisconsin 
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Motor  Co.,  to  which  the  claimant  was  under  contract,  to  submit  its 
claim  to  the  Garford  Motor  Truck  Co.,  the  contractor  with  the  United 
States. 

3.  It  appears,  however,  that  at  the  time  the  said  decision  was 
entered  the  Garford  Motor  Truck  Co.  had  already  entered  into  what 
purports  to  be  a  settlement  contract  with  the  .United  States,  deter- 
mining the  amount  due  the  Garford  Co.  from  the  United  States 
in  full  settlement  of  all  obligations  of  the  United  States  arising  out 
of  the  Garford  Co.'s  contracts  with  the  United  States  referred  .to 
in  said  decision.  (The  duly  executed  contract  of  Sept.  26, 1918,  and 
the  informal  supplement  thereto  of  Oct.  22, 1918.) 

4.  On  June  30,  1919,  the  Garford  Motor  Truck  Co.  filed  a  state- 
ment of  claim  on  behalf  of  the  Teetor-Hartley  Co.,  which  statement 
of  claim  set  out  a  copy  of  the  contract  of  September  26, 1918,  between 
the  Garford  Co.  and  the  United  States  for  the  delivery  of  1,000  2-ton 
trucks  and  parts,  and  copies  of  the  correspondence  (Oct.  22,  1918, 
and  thereafter)  constituting  a  supplemental  agreement  increasing 
the  number  of  trucks  to  4,000,  also  copies  of  cancellation  agreement 
dated  May  14, 1919,  whereby  the  Garford  Co.  surrendered  all  claims 
for  compensation  growing  out  of  the  agreement  for  the  construction 
of  3,000  trucks  in  consideration  of  the  payment  to  it  of  $30,233.30. 
The  1,000  2-ton  trucks  were  delivered  by  the  Garford  Co.  and  paid 
for  by  the  United  States. 

5.  On  July  24,  1919,  this  Board  entered  its  decision  on  the  said 
application,  which  requested  the  reopening  of  this  settlement  agree- 
ment with  a  view  of  making  allowances  to  the  Teetor-Hartley  Co. 
The  decision  held  (par.  5)  that  the  Clainas  Board,  OflSce  of  Director 
of  Purchase,  is  unauthorized  to  reopen  the  case  of  the  Garford  Motor 
Truck  Co.,  in  view  of  the  fact  that  such  company  signed  and  executed 
a  termination  agreement  wherein  it  waived  and  released  all  claims 
against  the  United  States  arising  out  of  said  original  contract. 

6.  On  or  about  August  13,  1919,  the  claimant  filed  a  petition  for 
rehearing,  wherein  it  offered  to  submit  certain  additional  evidence 
not  before  this  Board  at  either  of  the  prior  determinations  of  the 
claim.  The  matter  was  submitted  to  the  Committee  on  Eehearings, 
which  directed  that  the  case  be  reheard. 

7.  Accordingly,  on  February  4,  February  24,  and  March  17,  1920, 
further  evidence  was  adduced  on  the  part  of  the  claimant  and  of  the 
United  States. 

FINDINGS  OP  FACTT. 

1.  From  about  April  1, 1918,  Maj.  Arthur  B.  Browne  was  Chief  of 
tlie  Truck  Section  of  the  Motors  and  Vehicles  Division,  Department 
[>f  Purchase,  Storage  and  Traffic,  and  in  charge  of  the  production  of 
light  trucks.    His  duty  was  to  make  a  survey  of  the  sources  of  pro- 
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duction  with  reference  to  the  requirements  of  the  Army,  transmit 
recommendations  to  the  Chief  of  the  Motors  Branch  of  the  Motors 
and  Vehicles  Division,  also  to  negotiate  agreements  for  the  purchase 
of  such  materiel,  prepare  purchase  requests  for  the  approval  of  the 
Chief  of  the  Motors  Branch,  on  whose  approval  contract*  were  pre- 
pared by  the  Contract  Section  embodying  the  terms  of  the  purchase 
request  so  approved.  It  was  the  practice  of  Maj.  Browne  after  re- 
ceiving notice  of  the  approval  of  his  recommendations  by  the  said 
chief  to  instruct  contractors  to  proceed  at  once,  inasmuch  as  the 
Contract  Section  was  so  far  behind  in  its  clerical  work  that  frequently 
a  period  of  months  would  elapse  before  contracts  could  be  prepared. 

2.  It  appears  that  it  was  the  general  policy  of  the  Motors  Division 
not  to  enter  into  contracts  for  parts  of  trucks,  but  to  contract  with 
the  truck  manufacturers  or  assemblers  for  the  complete  truck.  There 
was  an  exception  to  this  practice  with  regard  to  the  AA  truck  and 
the  class  B  truck.  With  regard  to  these  two  classes  the  Motors  Divi- 
sion contracted  for  the  principal  parts  and  furnished  them  to  the 
assemblers.  (Record,  p.  48.)  Other  exceptions  would  have  been 
made  had  the  interest  of  the  Army  been  promoted  thereby. 

3.  It  appears  further  that  Wisconsin  motors  were  used  on  four- 
wheel  drive  trucks,  of  which  in  July,  1918,  the  Motors  Division  was 
contemplating  the  purchase  of  some  30,000.  It  was  also  contemplated 
that  the  Wisconsin  motors  should  be  used  in  the  trucks  furnished 
the  United  States  by  the  Garford  Co.  The  entire  output  of  the  Wis- 
consin Motor  Co.  was  contracted  for  by  the  United  States  at  this 
time.    (Record,  pp.  35,  36.) 

4.  The  Teetor-Hartley  Co.  at  this  time  was  engaged  in  the  pro- 
duction of  motors  for  light  trucks  such  as  the  class  AA  (half-ton 
trucks)  for  which  contracts  for  parts  were  made  by  the  United 
States.  It  appears  that  the  Wisconsin  Co.  was  having  great  diffi- 
culty in  maintaining  the  schedule  of  deliveries  of  its  motors  desired 
by  the  United  States.  The  president  of  the  Teetor-Hartley  Co., 
Mr.  Barrows,  desil'ed  to  secure  contracts  for  light  motors,  such  as 
those  required  in  class  AA  trucks,  but  the  Motors  and  Vehicles  Divi- 
sion already  had  contracted  for  a  suflBcient  supply  of  such  motors. 
In  view  of  the  difficulty  of  the  Wisconsin  Co.,  however,  in  producing 
the  number  of  their  motors  desired,  the  Production  Division  con- 
sidered it  expedient  that  the  Teetor-Hartley  Co.  should  manufacture 
UU  motors  of  the  Wisconsin  type  for  use  in  the  heavier  trucks.  The 
W^isconsin  motor  was  a  larger  and  heavier  motor  than  the  Teetor- 
Hartley  Co.  was  at  that  time  qualified  to  fabricate.  It  appears  that 
some  four  to  seven  months  is  the  ordinary  tune  required  for  a  motor 
manu.JK'urer  to  make  such  arrangements  as  to  enable  him  to  turn 
out  a  motor  substantially  different  in  design  from  that  he  has  been 
accustomed  to  furnish. 
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5.  In  August,  1918,  Maj.  Browne  was  under  instructions  to  de- 
velop the  necessary  sources  of  supply  to  provide  motors  for  the  heavy 
trucks  desired  by  the  Army,  which  trucks  would  in  great  part  re- 
quire the  use  of  Wisconsin  motors.  The  Garford  Co.  was  one  of 
the  sources  of  supply  of  such  heavy  trucks.  At  that  time  the  pur- 
chase of  some  30,000  heavy  trucks  was  contemplated,  of  which  the 
Garford  capacity  was  a  small  part.  The  schedules  for  delivery  of 
such  trucks  in  the  Motors  and  Vehicles  Division  contemplated  de- 
liveries from  November,  1918,  into  June  of  1919.  In  April,  1918, 
Mr.  Barrows,  president  of  the  claimant  company,  interviewed  Maj. 
Glover,  of  the  Motors  and  Vehicles  Division,  with  reference  to  secur- 
ing contracts  for  motors  in  trucks  for  the  use  of  the  Army.  He  was 
told  that  it  was  not  the  policy  of  the  division  to  make  purchases  for 
anything  but  the  complete  article,  to  wit,  trucks.  In  May,  1918,  the 
Wisconsin  Co.  was  on  a  schedule  of  75  motors,  F.  W.  D.  type,  per 
day,  but  was  turning  oUt  only  some  26  and  a  fraction  per  day.  Three 
types  of  motors  used  by  the  United  States  were  then  being  manu- 
factured by  the  Wisconsin  €o.     (Record,  pp.  64,  65.) 

6.  Capt.  Lowry,  the  production  oflScer,  Ordnance  Department,  who 
was  then  in  charge  of  production,  considered  it  expedient  that  the 
Wisconsin  Co.  be  relieved  of  its  UU  type.     On  or  about  July  1, 
1918,  Mr.  Johns,  the  president  of  the  Wisconsin  Co.,  met  Mr.  Bar- 
rows and  other  officers  of  the  Teetor-Hartley  Co.  and  discussed  turn- 
ing over  to  that  company  the  manufacture  of  the  UU  motors.    (Rec- 
ord, p.  198.)     The  United  States  had  adopted  the  Wisconsin  AA 
motor  as  standard  of  the  four-wheel  drive  trucks,  and  had  adopted 
the  UU  motor  as  standard  of  the  Garford  2-ton  trucks.    Mr.  Johns 
was  informed  by  the  officers  of  the  United  States  that  the  United 
States  was  about  to  order  a  large  number  of  UU  motors  for  2-ton 
trucks.    After  the  said  conference  in  Milwaukee  with  officers  of  the 
two  companies  it  wa's  determined  to  have  all  Wisconsin  UU  motors 
built  at  the  Teetor-Hartley  plant.     Accordingly,  it  was  arranged 
that  the  Wisconsin  Co.  should  deliver  to  the  Teetor-Hartley  Co. 
its   drawings,  blue  prints,  jigs,  fixtures,  etc.,  and  necessary  tools 
for  the  manufacture  of  Wisconsin  UU  motors  by  the  Teetor-Hart- 
ley Co. 

7.  Accordingly,  within  a  short  time  after  July  1,  1918,  a  carload 
of  these  tools  and  appliances  were  shipped  to  Anderson  Ind.,  to  the 
Teetor-Hartley  Co.  It  was  contemplated  at  that  time  that  the 
Teetor-Hartley  Co.  should  manufacture  all  the  UU-type  motors  of 
the  Wisconsin  motor.     (Record,  p.  201.) 

8.  On  July  20,  1918,  the  Wisconsin  Co.  gave  the  Teetor-Hartley 
Co.  an  order  for  500  UU  motors.  From  that  time  on,  about  July 
1,  the  Wisconsin  Co.  was  not  in  a  position  to  continue  the  manu- 
facture of  the  TU  and  UU  motors  in  substantial  quantities.     (Rec- 
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ord,  p.  206.)  It  was  stated  by  Mr.  Johns  to  Mr.  Barrows  at  the 
time  of  this  conference  that  about  2,000  of  these  TU  and  UU  motors 
would,  in  Mr.  Johns's  judgment,  be  required,  and  that  in  all  proba- 
bility, as  the  war  proceeded,  a  larger  number  would  be  required  from 
time  to  time.  Later  some  700  UU  motors  were  ordered  by  the  TTis- 
consin  Co.  from  the  Teetor-Hartley  Co.  Altogether  4,500  motors 
were  ordered  by  the  Wisconsin  Co.  from  the  Teetor-Hartley  Co.  for 
motors  of  the  type  stated.  (Record,  p.  214.)  Mr.  Williams,  of  the 
Garford  Co.,  telephoned  from  Washington  about  October  31  to  Mr. 
Johns  (Record,  p.  215),  stating  to  Mr.  Johns  that  the  Garford  Co. 
had  just  received  an  order  for  3,000  trucks.  This  was  the  order 
of  October  22,  1918  (letter  of  that  date).  Wheiji  this  telephone  mes- 
sage was  received  by  Mr.  Johns,  Mr.  Barrows  was  in  the  office,  and 
Mr.  Johns  told  him  of  the  message  and  that  he  expected  the  Teetor- 
Hartley  Co.  to  turn  out  the  said  motors.  The  Wisconsin  Co.  was 
not  then  in  a  position  to  turn  them  out,  as  il  had  not  the  necessary 
jigs,  fixtures,  etc.,  and  was  occupied  with  other  style  of  motors. 
(Record,  p.  216.) 

9.  The  .Garford  Co.  was  informed  in  July,  1918,  by  Mr.  Johns  that 
it  had  transferred  the  manufacture  of  these  UtJ  motors  to  the  Teetor- 
Hartley  Co. 

10.  One  thousand  two  hundred  and  seventy  of  the  motors  ordered 
by  the  Wisconsin  Co.  of  the  Teetor-Sartley  Co.  were  delivered.  It 
appears  (Record,  p.  224)  that  the  Garford  Co.  had  its  inspectors  at 
the  plant  of  the  Teetor-Hartley  Co.  during  the  period  of  production 
of  motors  of  the  Wisconsin  Co.  destined  for  use  by  the  Garford  Co. 
The  Garford  Co.  knew  after  July  1  that  the  Teetor-Hartley  Co. 
would  manufacture  the  UU  type  of  Wisconsin  motor  and  that  the 
Wisconsin  Co.  would  not  manufacture  such  type  of  motors.  Mr. 
Johns  did  not  inform  the  Garford  Co.  that  he  had  communicated  the 
order  for  the  3,000  motors  of  October  22, 1918,  to  the  Teetor-Hartley 
Co.  (Record,  p.  225).  A  purchase  order  (Record,  p.  226)  was  given 
the  Wisconsin  Co.  by  the  Garford  Co.  for  3,000  motors,  dated  Octo- 
ber 23,  1918,  order  No.  A-8882,  requisition  No.  6542.  The  arran^- 
ment  between  the  Wisconsin  and  the  Teetor-Hartley  companies  ap- 
pears to  have  been  that  the  Teetor-Hartley  Co.  would  build  any  IT 
motors  that  the  United  States  might  require  that  should  be  awarded 
to  the  Wisconsin  Co.,  whether  such  motors  were  destined  for  use  by 
the  (xarford  or  other  companies. 

11.  The  order  for  the  700  UU  motors  on  Q.  M.  G.  Order  M-55.^ 
September  26, 1918,  was  given  to  the  Teetor-Hartley  Co.  by  the  Wis- 
consin Co.  October  19, 1918.    (Record,  p.  244.) 

12.  On  or  about  August  20,  1918,  Mr.  Barrows  met  Maj.  Browne 
at  his  request  at  Pontiac,  Mich.    Mr.  Barrows's  company  had  made 
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some  progress  in  tooling  up  and  otherwise  preparing  for  the  manu- 
facture of  Wisconsin  UU  motors  in  an  undefined  quantity  and  rate 
of  production.  Maj.  Browne  then  stated  that  the  United  States 
TTOuld  need  large  quantities  of  such  motors.  Mr.  Barrows  suggested 
a  direct  contract  with  the  United  States.  Maj.  Browne  appears  to 
have  replied  that  it  was  not  the  policy  of  the  Motors  Division  to 
make  direct  contract  for  the  supply  of  parts,  but  if  Mr.  Barrows's 
company  would  undertake  the  production  of  Wisconsin  motors  it 
would  be  safeguarded  to  the  same  extent  as  if  it  were  a  direct  con- 
tractor with  the  United  States.  He  also  told  Mr.  Barrows  of  the 
estimated  requirements  for  UU  motors,  which  appears  to  have  been 
some  four  to  five  thousand.  Mr.  Barrows  then  proceeded  to  give 
directions  to  the  appropriate  officers  of  his  company  to  prepare  for 
the  production  of  some  26  UU  motors  per  day.  Considerable  sums 
were  accordingly  spent  in  such  preparations.  Claim  is  made  for  un- 
recouped  depreciation  on  the  tools  and  facilities  so  provided,  less  fair 
value. 

DECISION. 

1.  The  claimant  alleges  that  upon  the  faith   of   assurances  of 
Maj.  Arthur  B.  Browne  on  or  about  August  20,  1918,  that  if  it 
undertook  the  production  of  Wisconsin  UU  motors  it  would  be 
safeguarded  to  the  same  extent  as  if  it  were  a  direct  contractor  with 
the  United  States.    It  proceeded  to  put  itself  in  position  to  undertake 
such  production  and  thereby  incurred  substantial  expenses  for  facili- 
ties and  otherwise,  and  that  Maj.  Browne's  action  and  its  own  in  the 
premises  with  other  circumstances  constitutes  an  agreement,  express 
or  implied,  within  the  act  of  March  2,  1919.     The  proof  offered  to 
support  this  allegation  does  not  amount  to  proof  of  an  agreement, 
express  or  implied,  within  the  act  of  March  2,  1919.    It  does  not 
appear  to  have  been  the  intention  of  Maj.  Browne  to  enter  into  any 
agreement  with  the  claimant.    The  evidence  tends  to  show  that  his 
declarations  to  the  claimant's  president  were  rather  in  the  nature  of 
information  than  in  the  nature  of  an  agreement.    They  amounted  to 
a  declaration  on  the  part  of  Maj.  Browne  that  in  his  judgment  tho 
I'nit^d  States  would  require  a  very  large  number  of  Wisconsin  motors 
of  the  type  stated  and  that  in  his  judgment  if  the  claimant  under- 
took such  production  it  would  be  safeguarded,  etc.    The  claimant's 
president  knew  that  Maj.  Browne  was  giving  him  the  best  informa- 
tion he  had  on  the  subject  of  the  needs  of  the  United  States  and  the 
probable  duration  of  this  need.    The  number  of  such  motors  needed 
as  determined  by  the  estimates  of  the  Motors  Division  was  made 
available  to  the  claimant's  president  as  data  on  which  he  could 
base  his  decision  for  action  in  the  matter.    Underlying  the  conversa- 
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tion  was  the  knowledge  on  the  part  of  both  parties  that  hostilities 
might  cease  at  any  time  and  that  with  the  cessation  of  hostilities  the 
need  of  the  United  States  would  cease  or  at  least  be  reduced. 

2.  The  conversation  with  Maj.  Browne,  the  incident  principally 
relied  upon,  seems  with  regard  to  price,  quantities,  and  delivery  to 
be  of  too  vague  a  nature  to  amount  to  a  positive  agreement  on  the 
part  of  Maj.  Browne  to  bind  the  United  States,  or,  to  express  the 
matter  otherwise,  the  vagueness  of  the  provisions  of  the  alleged 
agreement  tends  to  show  that  it  was  not  Maj.  Browne's  intention  to 
enter  into  contractual  obligations  with  the  claimant.  Furthermore, 
it  was  within  the  power  of  that  officer  and  it  was  his  duty,  if  it  had 
been  his  intention  to  contract  and  his  understanding  that  an  agree- 
ment had  been  entered  into,  to  recommend  to  his  superiors  the  ex- 
ecution of  a  contract.  This  was  not  done,  and  from  this  omissior. 
with  the  other  facts  and  circumstances  in  the  case,  the  inference 
must  be  drawn  that  such  was  not  his  intention  or  understanding. 

3.  In  so  far,  therefore,  as  this  claim  rests  upon  an  agreement,  ex- 
press or  implied,  growing  out  of  the  conversation  with  Maj.  Browne 
and  the  other  circumstances  shown,  it  must  be  denied. 

4.  It  appears,  nevertheless,  that  the  agreement  with  the  Garford 
Co.  of  October  22,  1918,  for  the  construction  of  3,000  additional 
trucks  was  an  agreement  within  the  act  of  March  2,  1919.  That  act 
provides  that  such  agreements  shall  be  adjusted,  paid,  or  discharged 
upon  a  fair  and  equitable  basis  as  determined  by  the  Secretary  of 
War.  The  Secretary  of  War  has  appointed  the  War  Department 
Claims  Board  as  the  agency  to  determine  what  a  fair  and  just  basis 
may  be  in  such  case.  That  Board,  by  Supply  Circular  No.  17,  has 
directed  the  manner  in  which  such  basis  shall  be  determined  and  the 
appropriate  amounts  paid  in  discharge  of  the  agreement  found. 
That  circular  requires  the  execution  of  Certificate  C,  the  annexing 
of  a  document  embodying  the  agreement,  and  the  payment  by  award 
of  the  amount  found  to  be  due. 

5.  It  appears  from  the  record  herein  that  no  Certificate  C  has  ever 
been  executed  with  reference  to  the  agreement  of  October  22,  1918, 
for  the  delivery  of  the  3,000  additional  Garford  trucks,  nor  has 
any  document  embodying  the  said  agreement  been  determined  upon 
by  the  appropriate  authority.  The  settlement  contract  purporting 
to  determine  the  obligations  of  the  parties  arising  out  of  the  said 
agreement  of  October  22,  1918,  and  providing  for  the  payment  of  a 
certain  amount  to  the  Garford  Co.  to  settle  the  obligations  of  the 
United  States  therein  is  without  consideration  and  void  as  having 
been  entered  into  without  the  authority  of  the  Secretary  of  War  and 
without  warrant  in  law.  If  payment  has  been  made  thereon  such 
payment  was  illegal  and  should  be  refunded  except  to  the  extent  it 
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may  be  found  to  be  due  the  Garf ord  Co.  by  the  proceedings  directed 
below. 

DISPOSITION. 

The  papers  herein,  with  a  copy  of  this  decision,  will  be  transmitted 
to  the  Claims  Board,  Office  of  Director  of  Purchase,  for  the  execu- 
tion of  Certificate  C  with  reference  to  the  said  agreement,  the  an- 
nexing of  the  proper  document,  and  for  further  proceedings  pursu- 
ant to  Supply  Circular  No.  17. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


Afbil  23,  1920. 
Case  No.  369. 

In  re  CLAIM  OF  H.  J.  BAKEK  &  BKO. 

1.  FAILUSE   TO    FESFOBK  INFOBKAL    CONTBACT— KEIXBUBSElfSjrC.-^ 

Where  the  QoYernment  agreed  to  furnish  the  claimant  a  quantity  of 
phosphorus  and  chloride  for  the  purpose  of  manufacturing  ozychloride 
and  where  it  fails  to  fnrnish  same  by  reason  of  the  signing  of  the  armi- 
stice, the  Qovernment  is  obligated  under  the  act  of  Karch  2,  1919,  to 
reimburse  claimant  for  the  loss  sustained  because  of  such  failure. 

2.  CLAIK  AND  DECISION. — This  claim  for  ^1,028.12  arises  under  the  net  of 

Karch  2,  1919,  and  is  presented  upon  the  theory  that  the  GoTcmment 
should  reimburse  the  claimant  for  loss  occasioned  by  the  GoYcnunent't 
failure  to  perform  an  informal  contract.  Held,  claimant  is  entitled  to 
the  relief  sought. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traific 
Division  Supply  Circular  No.  17,  1919,  for  $1,028.12  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  As  originally  filed  a  statement  of  claim,  Form  A,  was  used,  the 
claim  being  evidenced  by  letters.  Oral  evidence  being  necessary  a 
hearing  was  had. 

3.  The  evidence  is  clear  that  on  October  29,  1918,  Lieut.  James  L. 
Dohr,  Air  Service,  Aircraft  Production,  Materials  Department,  Pur- 
chases, Chemical  Section,  telephoned  H.  J.  Baker  &  Bro.  relative 
to  supplying  25,000  pounds  of  oxychloride  to  The  Celluloid  Co^ 
which  latter  company  was  operating  under  a  formal  contract  with 
the  United  States  Government. 

4.  As  a  result  of  this  conversation  and  subsequent  letters  it  was 
agreed,  on  November  2, 1918,  that  H.  J.  Baker  &  Bro.  should  furnish 
the  said  25,000  pounds  of  oxychloride  to  The  Celluloid  Co.  at  40 
cents  per  pound,  the  Government  to  furnish  H.  J.  Baker  &  Bro.  with 
phosphorus  at  35  cents  per  pound  f.  o.  b.  Irvington,  N.  J.,  and 
chloride  at  8  cents  per  pound  f.  o.  b.  Niagara  Falls.    It  was  also 
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agreed  that  pending  the  arrival  of  the  Government  phosphorus  and 
chloride  H.  J.  Baker  &  Bro.  was  to  use  their  own  higher-priced 
material,  which  would  be  replaced  by  the  Government  material  as 
soon  as  it  arrived. 

5.  Acting  on  this  agreement  H.  J.  Baker  &  Bro.,  through  the 
Secaw  Chemical  Co.,  proceeded  with  the  manufacture  of  the  oxy- 
chloride  and  delivered  5,000  pounds  to  The  Celluloid  Co.  at  40  cents 
per  pound. 

6.  Lieut.  Dohr  testified  that  arrangements  were  made  to  have  the 
Government  phosphorus  and  chloride  shipped,  but  the  armistice  in- 
tervened and  no  shipments  were  made. 

7.  The  evidence  develops  the  fact  that  1,250  pounds  of  phosphorus 
and  4,376  pounds  of  chloride  were  used  in  the  manufacture  of  the 
5,000  pounds  of  oxychloride  from  the  stock  on  hand,  and  as  no  Gov- 
ernment material  was  ever  shipped  to  replace  the  phosphorus  and 
chloride  thus  used,  the  claim  is  filed  for  the  difference  between  the 
actual  cost  of  the  phosphorus  and  chloride  used  and  the  price  at 
which  the  Government  agreed  to  furnish  these  ingredients. 

8.  The  evidence  also  is  clear  that  the  agreement  was  performed  in 
part  and  that  expenditures  were  made  upon  the  faith  of  same  prior 
to  Xovember  12,  1918. 

DECISION. 

1.  In  the  opinion  of  the  Board  an  agreement,  as  prescribed  by  the 
act  of  March  2,  1919,  was  entered  into  on  the  2d  day  of  November, 
1918,  whereby  the  Government  is  obligated  to  reimburse  claimant  for 
the  difference  between  the  price  actually  paid  for  the  phosphorus  and 
chloride  and  the  price  agreed  upon  by  the  Government  of  35  cents 
l)er  pound  for  phosphorus  f.  o.  b.  Irvington,  N.  J.,  and  8  cents  per 
pound  for  chloride  f.  o.  b.  Niagara  Falls. 

2.  That  Certificate  C  issue. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
fcerms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in  sub- 
division C,  section  6,  Supply  Circular  No.  17,  Purchase,  Storage,  and 
Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring.  , 


April  23, 1920. 
Case  No.  491. 

Jn  re  CLAIM  OF  GOLTTKBLAVILLE  WOOLEN  CO. 

1.  JURISDICTION. — ^Where  a  contractor  is  reqnired  by  the  GoTenunent  to  ii- 
stall  a  fire -prevention  apparatus  In  its  plant,  bnt  does  not  place  the 
order  nor  make  expenditures  nor  Incnr  indebtedness  thereon  nntil  after 
November  12,  1918,  there  is  no  Jurisdiction  in  the  Board  of  Contract 
Adjustment  to  grant  relief  under  the  act  of  ICarch  S,  1919. 

S.  asaUEST  to  install  FniE-PBEVENTION  APPABATirSw— Where  a  ire- 
prevention  representative  of  the  Government  requeiti  a  oontraetor  ei- 
gaged  in  the  performance  of  a  Government  eontraot  to  initall  fire-pre- 
vention apparatus  necessary  to  protect  Government  property  he  ii 
merely  requesting  the  contractor  to  comply  with  the  conditions  of  Ui 
contract,  which  requires  him  to  aiford  protection. 

3.  EXCESS  BAW  XATEBIAL. — ^Where  claimant  completed  its  contracts  by  per- 

formance it  is  not  entitled  to  compensation  for  materiali  left  on  hsiA 
in  excess  of  the  contract  requirements. 

4.  BEJECTED  GOODS. — Where  manufactured  articles  were  rejected  by  the 

Government,  and  the  contract  provided  that  the  Government  shesld 
have,  the  right  to  purchase  rejects  at  a  price  to  be  agreed  upon,  tad 
the  Government  did  not  purchase  the  rejecti  but  waived  its  right  by 
granting  claimant  permission  to  sell  them  to  others,  there  is  no  obli- 
gation under  the  act  of  March  2,  1919,  requiring  the  Government  to 
buy  such  rejects  or  reimburse  claimant  for  losses  thereon. 

5.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  9,  1919,  for  |S4,- 

764.41  for  cost  of  fire  apparatus  rejected  and  excess  materials.  Held, 
claimant  not  entitled  to  recover. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

riNDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traf- 
fic Division,  Supply  Circular  No.  17,  1919,  for  $24,764.41,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  This  case  was  set  for  hearing  at  10  a.  m.  Monday,  April  12, 
1920,  and  the  claimant,  although  duly  notified  by  the  recorder  of 
this  Board,  failed  to  appear  either  in  person  or  by  counsel,  and  the 
Government  proceeded  to  take  the  testimony  of  the  witnesses  it  had 
summoned. 
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3.  The  claimant  is  a  manufacturer  of  woolen  goods,  and  under 
date  of  May  3, 1918,  was  awarded  proxy-signed  contract  No.  258i^C 
for  60,000  yards  of  olive  drab  Melton  at  $3.90  per  yard,  under  which 
it  delivered  59,119|  yards,  which  was  accepted  and  paid  for  by  the 
Government.  In  addition  to  the  59,119|  yards  mentioned  above,  the 
Government  accepted  425f  yards  of  the  same  material  to  apply  on 
this  contract  which  was  shipped  by  the  claimant  to  apply  on  the  con- 
tract No.  3485-C  mentioned  below. 

4.  Under  date  of  June  1,  1918^  the  claimant  was  given  contract 
No.  3485-C  for  25,000  yards,  of  olive  drab  Melton,  under  which  it 
delivered  25,425f  yards,  thus  completing  the  contract  in  full  and 
having  425^  yards  additional,  which  was  applied  on  the  contract 
mentioned  above. 

5.  Under  date  of  July  24,  1918,  the  claimant  was  requested  bj 
Mr.  A.  S.  Witherbee,  assistant  fire-prevention  representative  of  the 
Quartermaster  Corps,  to  provide  its  plant  with  a  40,000-gallon  tank 
on  a  75-foot  trestle  in  order  to  protect  its  plant  and  Government 
property  from  loss  or  damage  by  fire.  Various  correspondence  fol- 
lowed between  the  fire-prevention  representative  and  the  claimant, 
but  it  was  not  until  about  November  29,  1918,  that  the  claimant 
placed  its  order  for  the  fire-prevention  devices  that  had  been  re- 
quested. 

6.  The  claimant  alleges  damages  for  two  items,  viz,  stock  left  on 
hand  and  loss  occasioned  by  the  holding  of  rejected  goods  be  auso 
of  the  alleged  direction  of  the  zone  supply  officer;  also  the  cost  of 
installation  of  the  fire-prevention  system  and  payments  withheld  by 
the  disbursing  officer  in  the  sum  of  $7,292.07. 

7.  The  testimony  of  the  Government  witnesses  establishes  that 
both  contracts  mentioned  above  have  been  completed.  Further,  that 
the  Government  had  never  refused  to  accept  at  a  reduced  price  anj' 
rejected  goods,  but  had  given  the  claimant  authority  to  sell  the 
same  at  any  time  if  it  did  not  care  to  hold  such  rejected  goods  a 
sufficient  time  to  accumulate  a  supply  to  make  it  worth  while  for  the 
Government  to  incur  the  expense  incident  to  determining  a  reason- 
able price  for  the  same  under  the  terms  of  the  contract. 

8.  The  payments  withheld  were  on  account  of  instructions  re- 
ceived by  the  zone  supply  officer,  Chicago,  from  the  zone  supply 
officer,  Boston,  because  of  certain  sums  owed  the  Government  by 
the  claimant.  This  amount  is  available  to  be  applied  on  claimant's 
indebtedness  to  the  Government  at  any  time. 

9.  The  supplies  purchased  by  claimant  for  the  fire-prevention 
system  were  purchased  subsequent  to  November  12,  1918,  and  upon 
the  request  of  Mr.  A.  S.  Witherbee,  fire-prevention  representative, 
whose  authority  to  bind  the  Government  has  not  been  established. 
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It  further  appears  that  Mr.  Witherbee  was  merely  requesting  the 
contractor  to  comply  with  the  conditions  of  its  contract  requiring  it 
to  protect  Government  supplies  then  in  its  plant. 

DECISION. 

For  the  reason  stated,  therefore,  the  relief  sought  is  denied. 
Col.  Delafield  and  Mr.  Low  concurring. 


Apbil  28,  1920. 
Case  No.  8338. 

In  re  CLAIM  OV  CTI2TIS  &  CO.  KAITTJFACTVSIHQ  CO. 

1.  ATIUEFTED  WITHDRAWAL  OF  AUTHORIZATION  TO  IHCREASE  FACIU- 
TISS. — Where  alalmant  wai  antborixed  bj  proper  antborlty  to  iaatall 
certain  facilltieR,  whlah  asthoritatlon  wai  withdrawn  after  oUUuant 
had  acquired  the  facllitlet  In  qnettlon,  there  wai  nevertheless  an 
agreement  within  the  pnrrlew  of  the  act  of  March  S,  1919,  suoh  ai  will 
entitle  claimant  to  relrobniiement  for  sneh  facilities. 

S.  CLAIM  AST)  SECISIOir.— Claim  nnder  tbe  act  of  Hareli  S,  1»1«,  for  ^,B73.S7, 
based  npos  an  Informal  agreement  in  writing  to  reimburse  claimant  for 
additional  facilities  for  the  manafactnre  of  shells.  Held,  claimant  Is 
entitled  to  reUef. 

Mr.  Bryant  -writing  the  opinion  of  the  Board. 

FtNDINOS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1,  This  ease  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $5,973.37,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2,  Tbe  claimant's  petition  was  filed  May  1,  1919,  and  a  hearing 
has  been  had  in  the  matter. 

3,  Claimant  had  three  contracts  with  the  Ordnance  Department, 
United  States  Army,  for  the  manufacture  of  shells,  namely : 

(a)  A  proxy-signed  contract,  No.  G1102-592A,  dated  November 
20,  1917,  tor  the  manufacture  of  220,000  8-incb  common  steel  shell 
forgings  at  the  price  of  $6  each.  This  contract  contained  no  pro- 
vision for  increased  facilities. 

(b)  Contract  No.  G779-428A,  dated  December  1,  1917,  executed 
in  accordance  with  Revised  Statutes  3744,  for  tbe  manufacture  of 
500,000,  155  m/m  common  steel  shell  forgings,  at  $2.75,  and  for  tbe 
construction  of  increased  facilities. 

(c)  A  proxy-signed  contract  No.  G1129-615A,  for  the  manufac- 
ture of  100,000  9,5-inch  common  steel  shell  forgings  at  the  unit  price 
of  $8.75,  and  for  increased  facilities. 

(d)  Claimant  had  also  various  procurement  orders  for  supplies. 
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4.  Contracts  Nos.  G779-428A,  dated  December  1, 1917,  and  G1129- 
615A  contained  a  facilities  clause  which  is  the  same  in  each  contract^ 
except  for  the  amount  to  be  expended  for  facilities,  and  is  as  follows: 

"  INCREASED  FACILITIES. 

"Article  I.  The  contractor  represents  that  its  present  facilities  are 
inadequate  for  the  performance  of  this  contract,  and  agrees  to  tear 
down  existing  buildings  and  to  erect,  provide,  and  install  in  its  plant 
in  St.  Louis  County,  Mo.,  such  buildings,  railroad  switches,  oil  tanks, 
equipment,  machinery,  tools,  and  other  facilities  (hereinafter  called 
the  increased  facilities)  which,  in  addition  to  the  contractor's  normal 
facilities,  will  enable  it  to  perform  all  the  terms  and  conditions  of 
this  contract  herein  contained.  Such  increased  facilities  shall  be  in 
accordance  with  the  drawings,  specifications,  and  summary  of  esti- 
mated cost  hereto  attached,  and  made  a  part  hereof  ancl  marked 

*  Schedule  1,'  and  such  changes  as  may  be  made  therein,  as  hereinafter 
provided.    It  is  estimated  that  the  cost  of  such  increased  facilities 

will  amount  to  approximately  $ ,  and  the  cost  thereof  will  be 

paid  by  the  United  States,  as  hereinafter  provided,  but  such  est'miate 
is  not  to  be  exceeded  unless  additional  cost  is  authorized  by^  the  con- 
tracting officer. 

"  The  program  of  increased  facilities  described  in  '  Schedule  1 '  is 
hereby  approved  by  the  United  States.  Approval  by  the  contracting 
officer  of  any  increased  facilities  other  than  those  mentioned  in 

*  Schedule  1 '  and  of  the  source  of  supply  and  the  price  to  be  paid 
therefor  shall  be  a  prerequisite  to  any  obligation  on  the  part  of  the 
United  States  to  reimburse  the  contractor  for  expenditures  made  or 
obligations  incurred  subsequent  to  the  signing  of  the  contract  on 
account  of  such  increased  facilities." 

Under  Article  III  of  contract  No.  G779-428A  the  Government  pur- 
chased from  the  contractor  at  the  agreed  price  of  $75,000  the  special 
forging  plant  of  the  contractor,  exclusive  of  real  estate,  as  set  out  and 
fully  described  in  the  schedule  annexed  to  the  contract. 

5.  Under  date  of  April  5,  1918,  the  claimant  sent  the  following 
letter  to  the  Plant  Facilities  Branch,  Production  Section,  Ordnance 
Department : 

"  Referring  to  conversation  of  yesterday,  I  beg  to  connim  same  as 
follows.  We  have  found  that  in  order  to"  produce  and  maintain  the 
necessary  press  tools  for  the  manufacture  of  shell  forgincs  on  our 
several  contracts  that  it  is  necessary  to  install  the  following  addi- 
tional equipment,  for  which  we  respectfully  ask  an  additional  appro- 
priation : 

"  1  60"  to  72"  heavy  vertical  boring  mill  to  take  48"  under  the 
tool.    Estimated  cost,  $16,000. 

"  1  20"  by  50"  universal  grinder.    Estimated  cost,  $3,600. 

"  1 18"  by  36"  universal  grinder.    Estimated  cost,  $3,200. 

'^  1  #1  universal  tool  and  reamer  grinder.    E^imated  cost,  $1,000. 

"  We  have  found  that  all  the  die  holders  formerly  employed  in  oar 
forging  work  are  not  sufficiently  strong  and  that  new  die  holders  must 
be  used  made  from  nickel  chrome  steel.  We  require  seven  die  hold- 
ers.   Estimated  cost,  $7,600. 
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"  We  are  operating  three  forge  shops  and  have  decided  that  it  is 
unwise  not  to  have  a  spare  accumulator  in  case  of  accident  and  desire 
to  purchase  a  21"  by  15'  accumulator  for  reserve.  Estimated  cost, 
$10,000. 

"  Installation  of  above. machinery,  motors,  foundations,  etc.  Esti- 
mated cost,  $5,000. 

"  We  respectfully  request  an  appropriation  covering  the  above." 

6.  Under  date  of  April  25,  1918,  claimant  received  the  following 
telegram : 

"Proposed  increase  of  facilities  amounting  to  $45,200  has  been 
approved. 

"  Peirce,  ZJ^Ol  Army  OrdnanceP 

7.  This  telegram  was  confirmed  by  a  letter  from  the  Production 
Division  dated  May  13,  1918,  advising  claimant  that  the  increased 
facilities  allotment  of  $45,200  had  been  authorized.  This  letter  was 
signed  by  Winthrop  Sargeant,  jr.,  major.  Ordnance  Department,. 
National  Armv,  and  reads  as  follows: 

*/  7 

"  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  inform  you 
that  increased  facilities  allotment  has  been  authorized  as  follows : 
"  $45,200  for  machine  tools. 

"  2.  You  will  receive  f orirxal  notice  from  the  Finance  Division  a» 
soon  as  they  have  placed  this  allotment  to  the  credit  of  your  contract." 

8.  On  May  16,  1918,  the  Procurement  Division  of  the  Ordnance 
Department  sent  claimant  the  following  telegram : 

"Procurement  order  for  $45,200  for  increased  facilities  being  is- 
sued will  be  mailed  you  in  course  of  next  few  days." 

9.  On  May  20,  1918,  procurement  order  P8203-2405A,  signed  by 
Samuel  McRoberts,  colonel,  Ordnance  Department,  National  Army, 
was  issued  for  the  increased  facilities  described  in  claimant's  letter 
of  April  5,  1918,  and  including  the  items  now  claimed  to  the  amount 
of  $45,200.  This  order  was  sent  to  the  St.  Louis  District  Ordnance 
Office.  It  was  not  delivered  to  the  claimant,  but  it  was  shown  to  its 
officials. 

10.  Acting  upon  the  foregoing  authorization,  the  Curtis  &  Co. 
Manufacturing  Co.  proceeded  to  secure  this  equipment.  On  July  3* 
1918,  after  claimant  had  manufactured  six  die  bases,  a  letter  signed 
by  Merrill  G.  Baker,  major,  Ordnance  Department,  National  Army^ 
Projectile  Section,  was  sent  claimaint  which  reads  in  part: 

"  1.  Having  reference  to  recent  correspondence  and  confirming 
our  telegram  of  to-day,  the  Acting  Chief  of  Ordnance  directs  me 
to  advise  you  that  the  department  finds  it  necessary  to  amend  your 
order  covering  increased  facilities  to  the  amount  of  $45,200. 

"  2.  Die  holders  are  considered  a  part  of  the  inanufacturer^s  con- 
tingencies and,  therefore,  $7,500  is  being  deducted  from  the  amoimt 
of  your  contract." 

11.  Claimant  immediately  wrote  the  Production  Division  of  the^ 
Ordnance  Department  protesting  as  to  the  unfairness  in  amending^ 
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the  authorization,  and  it  is  clear  that  claimant  never  acquiesced  in 
the  amendment. 

12.  Under  date  of  November  25,  1918,  a  contract  was  drawn  up, 
No.  Pi 8366-4537 A,  between  claimant  and  the  Ordnance  Department, 
United  States  Army,  for  increased  facilities  for  the  manufacture  of 
artillery  ammunition  at  an  estimated  cost  of  approximately  $37,7(Xl 
This  contract  w^as  neither  signed  by  the  Government  nor  by  the 
claimant. 

It  appears  from  the  evidence  that  at  the  time  contract  P18366- 
4537A  was  drawn  up  for  $37,700  for  increased  facilities  claimant  was 
instructed  bv  the  St.  Louis  Ordnance  Office  to  submit  its  claim  for 
die  bases  to  the  Board  of  Contract  Adjustment  as  a  Class  B  claim 
imder  the  act  of  March  2, 1919. 

13.  A  statutory  award  was  issued  by  the  United  States  of  America, 
Ordnance  Department,  on  Auf^ust  21,  1919,  in  favor  of  claimant  due 
to  the  suspension  of  contract  P18366-4537A. 

Article  II  of  said  award  reads  as  follows : 

"  The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum  of 
$27,245.87,  which  sum  in  conjunction  with  the  pajonent  hereinabove 
mentioned,  made  or  to  be  made,  for  the  articles,  work,  or  facilities 
heretofore  delivered  and  accepted,  shall  be  in  full  adjustment,  pay- 
ment, and  discharge  of  said  agreement." 

14.  The  amount  of  $5,973.37  for  die  bases  was  not  included  in  the 
foregoing  award  and  was  not  considered  or  contemplated  in  said 
settlement,  as  such  settlement  only  contemplated  and  included  such 
facilities  as  had  been  authorized  in  contract  P18366-4637A. 

15.  Maj.  Bodney  D.  Day  testified  at  the  hearing  that  the  die  bases 
in  question  were  not  consumable  material  but  were  permanent  parts  of 
machines.  It  appeared  from  photographs  offered  as  exhibits  by  the 
claimant  that  these  were  heavy  forgings  fixed  as  part  of  the  machine. 

DECISION. 

1.  The  claimant  was  engaged  in  the  manufacture  of  supplies  for 
the  Government  under  a  number  of  contracts  and  procurement  orders 
referred  to  above.  In  two  of  these  contracts  it  was  agreed  that,  the 
contractor's  facilities  being  inadequate,  the  contractor  should  install 
such  additional  facilities  as  should  enable  it  to  perform  all  the  terms 
and  conditions  of  the  contract,  and  that  reimbursement  for  such  In- 
creased facilities  should  be  made  by  the  Government.  It  was  further 
provided  that  facilities  other  than  those  scheduled  and  approved  by 
the  terms  of  the  contract  should  be  approved  by  the  contracting  officer 
before  being  installed  at  the  cost  of  the  Government. 

2.  It  is  evident  that  the  facilities  mentioned  in  the  claimant's  letter 
of  April  5, 1918,  were  such  as  were  referred  to  in  Article  I  of  the  con- 
tracts ;  that  is,  necessary  to  the  performance  of  the  contract.  There 
was  no  obligation,  however,  upon  the  contractor  to  install  these  unless 
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the  Government  saw  fit  to  give  its  approval  and  thereby  assume  the 
cost  of  them. 

3.  On  receipt  of  the  letter  of  April  5, 1918,  the  Government  might 
have  proceeded  in  pursuance  of  the  terms  of  the  contract  to  approve 
the  facilities  therein  referred  to.  Instead  of  doing  this,  the  Pro- 
duction and  Procurement  Sections  chose,  acting  for  the  Government, 
to  authorize  directly  the  installation  of  the  facilities  in  question. 
The  correspondence  with  the  claimant  constituted  an  independent 
informal  agreement.  Thereafter  there  was  apparently  no'  attempt 
to  bring  them  within  the  terms  of  the  contracts.  On  the  other  hand, 
a  new  contract,  No.  P1836G-4537A,  was  drafted  covering  the  major 
portion  of  the  facilities,  and  settlement  for  the  portion  of  the  items 
included  in  the  contract  has  -been  made.  The  items  now  in  question 
were  omitted  because  of  the  opinion  of  the  Chief  of  Ordnance  that 
:hey  came  within  the  description  of  "  manufacturer's  contingencies." 
4.  There  is  no  exception  of  "  manufacturer's  contingencies  "  in  the 
)rovision  of  Article  I,  which  relates  to  the  facilities  to  be  furnished 
it  the  cost  of  the  Government.  The  first  attempt  of  the  Government 
o  make  any  distinction  between  "manufacturer's  contingencies" 
nd  other  facilities  was  in  the  letter  of  July  3,  1918,  received  by  the 
laimant  after  the  entire  facilities  had  been  installed.  We  see  nothing 
a  the  contract  or  in  the  situation  which  forbade  the  installation  of 
manufacturer's  contingencies"  at  the  cost  of  the  Government,  as 
ell  as  other  facilities,  if  the  proper  officers  approved  such  course, 
urthermore,  we  understand  from  the  testimony  of  Maj.  Day  that 
Y  "manufacturer's  contingencies"  are  meant  certain  consumable 
ipplies  such  as  have  to  be  renewed  from  time  to  time.  The  die 
ises  in  question,  as  appears  both  by  photographs  in  evidence  and 
7  the  testimony  of  Maj.  Day,  are  heavy  forgings  permanently 
fixed  as  part  of  the  machinery.  They  are  not  consumable  material, 
"e  are  unable  to  distinguish  them  from  other  facilities  authorized 
'  the  Government  both  under  the  contract  and  under  the  outside 
reement  contained  in  the  claimant's  correspondence  with  the  Pro- 
iction  and  Procurement  Sections. 

5.  We  find  that  an  informal  agreement  was  entered  into  by  the 
)verninent  to  pay  the  expense  of  installation  of  the  items  claimed 
the  present  case. 

DISPOSmON. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
ms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
lims  Board,  Ordnance  Department,  for  action  in  the  manner 
)vided  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
se, Storage  and  Traffic  Division, 
^ol.  Delafield  and  Mr.  Hopkins  concurring. 


April  23, 1920. 
Claim  No.  1768. 

In  re  CLAIK  OF  BOSEH-BEIGHASDT  BBOKE&AGE  CO. 

1.  JITBISDIGTION. — The  Secretary  of  War  lias  no  antliority  to  settle  or  ad- 
just claims  under  formal  contracts  whicli  haTO  been  fully  performed 
by  the  contractor,  or  terminated  by  breach,  expiration  of  time  for  per- 
formance, or  otherwise. 

S.  XDEIC. — The  claim  can  not  be  considered  as  coming  within  the  termi  of  tke 
act  of  March  2,  1919;  as  the  entire  transaction  was  subsequent  to  Vo* 
▼ember  12,  1918. 

3.  CLAIM  ASH  DEGISIOH.— Claim  under  General  Order  103  for  f  120.90  ex- 
penses in  packing  canned  apples.  Held,  claimant  not  entitled  to 
recover. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim,  amounting  to  $120.90,  arises  under  General  Order 
103,  War  Department,  1918,  and  was  originally  presented  to  the 
zone  supply  officer,  St.  Louis,  Mo.,  who  disallowed  same ;  from  there 
it  was  forwarded  direct  to  this  Board,  and  by  this  Board  transmitte«l 
to  Claims  Board,  Office  of  Director  of  Purchase,  for  action  under 
Supply  Circular  46.  The  Claims  Board,  Office  of  Director  of  Pur- 
chase, rejected  the  claim  as  "not  being  within  the  Dent  bill,  and  the 
contract  having  been  fully  performed,"  and  forwarded  it  to  the  War 
Department  Claims  Board,  which  board  returned  the  claim  to  the 
Board  of  Contract  Adjustment. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows: 
C.  G.  Thomas,  second  lieutenant  Quartermaster  Corps,  assistant 

purchasing  and  contracting  officer,  St.  Louis,  Mo.,  issued  to  claimanii, 
Eosen-Reichardt  Brokerage  Co.,  St.  Louis,  Mo.,  two  purchase  orders. 
Nos.  S-934  and  S-935,  each  bearing  date  March  12,  1919,  one 
for  28,000  cans  of  canned  apples  at  the  total  purchase  price  of 
$3,056.66  f.  o.  b.  St.  Louis,  Mo.,  and  one  for  30,572  cans  of  canneJ 
apples  at  the  total  purchase  price  of  $3464.58  f .  o.  b.  Prairie  Grove, 
Ark.,  delivery  specified  in  each  order  "  To  reach  port  of  embarkation 
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not  later  than  March  20,  1919."    There  appears  a  stipulation  in  the 
body  of  each  order  as  follows : 

"  Inspection  to  be  made  at  factory  and  destination     *     *     *." 
"  To  be  packed  in  standard  exjJort  cases,  in  accordance  with  specifi- 
cations of  Inspection  Manual  Bulletin  No.  32,  dated  August  15, 1918. 
Mark  in  accordance  with  Supply  Circular  No.  100,  General  StaflF, 
dated  October  24,  1918." 

3.  It  is  alleged  by  the  claimants  that  they  had  canned  apples  in 
stock  in  cases  of  a  peculiar  construction,  and  not  being  entirely  fa- 
miliar with  Government  regulations  covering  such  cases,  they  called 
in  an  inspector  from  the  St.  Louis  office,  Mr.  Robinson,  to  examine  the 
cases  and  advise  them  whether  or  not  they  would  be  accepted  by  the 
department ;  that  Mr.  Robinson  at  once  measured  and  inspected  these 
cases  and  informed  claimants  that  they  complied  with  the  regula- 
tions, and  instructed  the  claimants  to  proceed  to  strap  and  mark 
them  preparatory  for  shipment.  Claimants  proceeded  to  strap  and 
mark  one  case  as  a  sample,  and  again  called  in  Mr.  Robinson  to  ex- 
amine it;  he  pronounced  the  sample  as  being  O.  K.  and  complying 
with  all  regulations.  Work  was  at  once  commenced  on  the  entire 
lot,  and  1,209  cases  were  actually  strapped  up  and  marked.  A  later 
inspection  was  made  by  Lieut.  L.  V.  Chess,  Quartermaster  Carps, 
t\^ho  advised  claimants  that  the  cases  in  which  these  apples  were 
lacked  would  not  pass  inspection,  that  they  were  not  of  the  proper 
construction.  Lieut.  Chess  made  written  reports  of  his  inspection, 
jearing  date  March  28,  1919,  on  three  lots,  in  which,  among  other 
hings,  it  is  stated : 

"  Cleated  end  case  not  permitted  by  nailed  box  specifications, 
number  too  thin,  as  noted  above.  End  cleats  do  not  permit  use  of 
leavier  nail,  and  three  nails  are  insufficient,  as  stated  above*.  Box 
mfit  for  export. 

"  Ends  should  be  |"  instead  of  above.  Nailing  insufficient,  as 
bove.  Strapping  should  be  f ,  26  ga.  unannealed,  instead  of  above. 
I  hove  box  should  not  be  used  for  export. 

"  Large  cracks  in  sides,  tops,  and  bottoms,  and  parts  missing. 
)ome  large  knot  holes.  Strap  not  standard,  as  stated  above.  Nail- 
ng  insufficient.  This  lot,  about  200  boxes,  unfit  for  export  in  present 
ondition." 

4.  The  zone  supply  officer,  St.  Louis,  Mo.,  advised  the  Director 
f  Purchase,  Washington,  D.  C,  by  wire  dated  April  3, 1919,  that  the 
ntire  48,000  cans  of  apples  purchased  from  claimants  had  been  re- 
acted on  account  of  cases  "  substandard  thickness  of  wood,  nailing, 
nd  strapping."  Claimants  refused  to  repack  the  cans,  after  which 
jfusal  the  Director  of  Purchase,  by  letter  to  zone  supply  officer  of 
ate  April  6,  1919,  directed  cancellation  of  the  two  purchase  orders, 
OS.  S-934  and  S^935,  and  on  April  9,  1919,  the  purchase  orders 
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were  canceled  and  claimants  were  so  notified  on  that  date.  The 
claim  is  for  reimbursement  for  expenditures  made  in  strapping  and 
marking  the  1^09  cases. 

DECISION. 

1.  The  two  purchase  orders  were  formalUy  executed  contracts 
under  the  provisions  of  United  States  Compiled  Statutes,  section 
6853-B,  and  the  regulations  of  the  Quartermaster  General.  (Q.  M. 
G.  Notice  No.  189,  Oct.  15, 1918.) 

2.  Directions  appearing  in  the  face  of  the  purchase  orders  as  to 
the  specifications  for  cases  and  for  strapping  and  marking  canned 
food  boxes  for  overseas  shipment  constitute  essential  elements  of 
the  contracts,  of  which  claimants  are  chargable  with  knowledge,  and 
were  not  subject  to  change  or  modification  by  an  inspector  of  the 
Government  without  being  so  specially  authorized  by  competent 
authority.    This  Inspector  Robinson  did  not  have. 

3.  The  refusal  of  claimants  to  repack  the  apples  in  confonnitr 
with  specifications,  after  rejection  by  Lieut.  Chess,  Government 
inspector,  constituted  a  breach  of  the  contracts  by  them.  The  Gov- 
ernment, acquiescing  in  the  breach,  canceled  the  purchase  orders,  the 
effect  of  which  breach  and  subsequent  cancellation  was  to  terminate 
the  contracts. 

4.  The  Secretary  of  War  is  without  authority  to  settle  or  adjust 
formal  contracts  which  have  been  fully  executed  by  performance  bv 
the  contractor,  or  terminated  by  breach,  expiration  of  the  time  of 
performance,  or  otherwise. 

(Col.  Delafield^s  Notes  on  Jurisdiction,  revised  Jan.  h 

1020,  p.  6.) 

'    (Decision,  Board  of  Contract  Adjustment,  in  case  Campbell 

Motor  Car  Co.,  No.  1159,  Mar.  16, 1920.) 

It  follows  that  this  Board  is  without  jurisdiction  to  consider  and 
determine  claimants'  claim. 

5.  The  claim  can  not  be  considered  as  coming  within  the  terms  of 
the  act  of  March  2, 1919,  as  the  entire  transaction  was  subsequent  to 
November  12, 1918. 

DISPOSmON. 

A  final  order  will  be  entered  denying  relief  and  dismissing  the 
claim. 
Col.  Delafield  concurring. 


April  23,  1920, 
Case  No.  2087. 

In  re  CLADC  07  IHLAND  WATEEWAYS  EaUIPlCENT  ft  DREDGING  CO. 

1.  AMBIGUITY  IN  CONTKACT— TOOLS— PLANT.— Where  the  provlBionB  of  a 
contract  are  ambiguonSy  it  is  proper,  in  order  to  arrive  at  the  trne  in- 
tention of  the  parties,  to  consider  evidence  ontside  of  the  contract.  Ac* 
cordingly,  nnder  a  cost- pins  contract  which  indnded,  among  other  items- 
of  cost,  machinery  and  tools,  except  snch  as  were  part  of  the  contractor' a 
plant,  for  which  the  contractor  was  to  he  compensated  hy  a  lump-sum 
rental,  held  that  hand  pneumatic  tools  were  part  of  the  contractor's 
plant  covered  by  the  rental,  since  there  was  evidence  tending  to  show 
that  the  contractor  itself  regarded  the  tools  as  part  of  its  plant.  The 
fact  that  such  tools  were  included  in  the  original  printed  clause  of  the 
contract  describing  what  was  included  under  "  plant "  and  flzing  the 
rental  for  each  item  and  that  a  typewritten  clause  fixing  a  lump-sum. 
rental  was  substituted  for  the  printed  clause  does  not  negative  this  in- 
terpretation of  the  contract,  but,  on  the  contrary,  supports  it. 
2.  CONSTBUCTION  OP  CONTK ACT— SETTING  UP  MACHINERY  —  XOVINa 
TRACKS. — Under  the  above-described  contract,  the  expense  of  setting 
up  movable  machinery,  admittedly  part  of  the  contractor's  plant,  is  not 
chargeable  to  the  Government,  but  is  included  in  the  fixed  rental  to  be 
paid  for  the  use  of  the  plant,  since  it  is  a  fair  implication  that  the  plant 
was  to  be  ready  and  available  for  use.  The  expense  of  moving  railroad 
tracks  at  the  request  of  the  Government,  however,  is  chargeable  to  the 
Government. 
3.  CLAIM  AND  DECISION. — Claim  for  ^16,558.08  presented  in  accordance  with 
General  Order  103,  based  upon  a  formally  executed  contract  for  the  con- 
struction of  lighters.  Held,  claimant  is  entitled  to  payment  of  certain 
items;  others  disallowed. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  officer  in  charge  of 
:'antonment  construction  disallowing  certain  items  to  which  the 
claimant  alleges  it  was  entitled  imder  its  contract  dated  February 
15,  1918. 

2.  The  contract  was  for  the  construction  of  "  Lighters "  and  was 
)n  a  cost-plus  basis  in  certain  particulars  and  on  a  fixed-price  basis 
n  other  particulars,  as  hereinafter  appears. 

3.  The  claim  is  for  $16,552.02. 
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4.  Under  the  provisions  of  Article  XIV  of  the  contract,  any 
disputes  arising  between  the  contractor  and  the  contracting  officer 
were  to  be  referred  to  the  officer  in  charge  of  cantonment  construc- 
tion. If  the  contractor  should  feel  aggrieved  by  his  decision,  the 
contractor  had  the  right  to  submit  the  matter  to  the  Secretary  of 
War. 

5.  Disputes  having  arisen  in  regard  to  various  items,  the  course 
above  outlined  has  been  pursued  and  the  matters  in  dispute  come 
before  the  Board  of  Contract  Adjustment. 

6.  Article  II  of  said  contract,  so  far  as  pertinent,  is  as. follows: 

"Article  II.  Cost  of  the  work, — ^The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual 
net  expenditures  in  the  performance  of  said  work  as  may  be  ap- 
proved or  ratified  by  the  contracting  officer  and  as  are  included 
in  the  following  items : 

"(a)  All  labor,  material,  machinery,  hand  tools  not  owned  bv 
the  workmen,  supplies  and  equipment  necessary  for  either  tein- 
porary  or  permanent  use  for  the  benefit  of  said  work;  but  this 
shall  not  be  construed  to  cover  machinery  or  equipment  mentioned 
in  section  (c)  of  this  article.  The  contractor  shall  make  no  de- 
parture from  the  standard  rate  of  wages  being  paid  in  the  locality 
where  said  work  is  being  done  without  the  prior  consent  and  ap- 
proval of  the  contracting  officer. 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions 
of  this  agreement. 

"(c)  Use  of  plant,  including  its  up-keep,  and  ground  rental, 
$1,000.00  per  hull  for  the  first  20  hulls,  for  the  second  20  huUs  or 
any  part  thereof  $600.00  per  hull,  and  for  the  third  20  hulls  or  any 
part  thereof  or  additions  thereto  $400.00  per  hull. 

"(c)  Transportation  and  expenses  to  and  from  the  work  of  the 
necessary  field  forces  for  the  economical  and  successful  prosecution 
of  the  work,  procuring  labor  and  expediting  the  production  and 
transportation  of  material  and  equipment. 

"(/)  Salaries  of  resident  engineers,  superintendents,  timekeepers, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor  in 
connection  with  said  work.  In  case  the  full  time  of  any  field  em- 
ployee of  the  contractor  is  not  applied  to  said  work  but  is  divided 
between  said  work  and  other  work,  his  salary  shall  be  included  in 
this  item  only  in  proportion  to  the  actual  time  applied  to  this  work. 

"(y)  Such  proportion  of  the  transportation,  tra»veling,  and  hotel 
expenses  of  officers,  eng^ineers,  and  other  employees  of  the  contractor 
as  is  actually  incurred  m  connection  with  this  work." 

7.  The  contract  had  been  executed  on  a  printed  form.  The  orig- 
inal subsections  (c)  and  (rf)  under  Article  II  have  been  struck  out, 
«nd  subsection  (c),  quoted  above,  written  in  on  typewriter.  The 
original  sections  were  as  follows : 

"(c)  Kental  actually  paid  by  the  contractor,  at  rates  not  to  ex- 
ceed those  mentioned  in  the  schedule  of  rental  rates  hereto  attached, 
for  construction  plant  in  sound  and  workable  condition,  such  as 
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^ps,  derricks,  concrete  mixers,  boilers,    ♦     ♦     ♦    electric  motors, 
ic  drills,  electric  hammers,  electric  hoists,  steam  shovels,  loco- 
cranes,  power  saws,    *     *     *     and  such  other  equipment  as 
accessary  for  the  proper  and  economical  prosecution  of  the 

*  to  the  contractor  for  such  construction  plant  or  parts 
as  it  may  own  and  furnish,  at  the  rates  mentioned  in  the 
ale  of  rental  rates  hereto  attached,  except  as  hereinafter  set 
th.  When  such  construction  plant  or  any  part  thereof  shall 
cirrive  at  the  site  of  the  work,  the  contractor  shall  file  with  the  con- 
tracting officer  a  schedule  setting  forth  the  fair  valuation  at  that 
time  of  each  part  of  such  construction  plant.  Such  valuation  shall 
be  deemed  final,  unless  the  contracting  officer  shall,  within  five  days 
after  the  machinery  has  been  set  up  and  is  working,  modify  or 
change  such  valuation,  in  which  event  the  valuation  so  made  by  the 
contracting  officer  shall  be  deemed  final.  When  and  if  the  total 
rental  paid  to  the  contractor  for  any  such  part  shall  e(jual  the  valua- 
tion thereof,  no  further  rental  therefor  shall  be  paid  to  the  con- 
tractor, and  title  thereto  shall  vest  in  the  United  States.  At  the 
completion  of  the  work  the  constructing  officer  may  at  his  option 
purchase  for  the  United  States  any  part  of  such  construction  plant 
then  owned  by  the  contractor  by  paying  to  the  contractor  the  dif- 
ference between  the  valuation  of  such  part  or  parts  and  the  total 
rentals  theretofore  paid  therefor.     ♦     *     ♦ 

"((3?)  Loading  and  unloading  such  construction  plant,  the  trans- 
portation thereof  to  and  from  the  place  or  places  where  it  is  to  be 
used  in  connection  with  said  work,  subject  to  the  provisions  herein- 
after set  forth,  the  installation  and  dismantling  thereof,  and  ordi- 
nary repairs  and  replacements  during  its  use  in  tne  said  work." 

8.  We  will  recite  the  evidence  and  discuss  the  items  of  the  claim- 
ant's claim  in  their  order. 

Item, — Item  lis  for  (1)  expenses  incurred  by  the  contractor  for 
hand  pneumatic  tools,  air  hose,  augers,  drill  bits,  etc.,  $5,543.91,  and 
(2)  for  crossties  on  account  of  shifting  railroad  tracks,  $472.54. 

Payment  of  this  item  was  refused  by  the  Construction  Division  on 
the  ground  that  it  came  within  the  definition  "  plant,  including  its 
up-keep,"  compensation  for  which  came  within  the  rental  paid  by 
the  Government  under  section  {c)  above  quoted. 

The  provisions  of  Article  II  of  the  contract  prescribe  the  method 
and,  to  some  extent,  the  amount  in  which  the  contractor  shall  be  re- 
imbursed for  the  work.  The  contractor  is  to  be  paid  for  (a)  all 
labor,  material,  machinery,  hand  tools  not  owned  by  the  workmen, 
supplies  and  equipment  necessary  for  either  temporary  or  per- 
manent use  for  the  performance  of  the  work ;  "  but  this  shall  not  be 
construed  to  cover  machinery  or  equipment  mentioned  in  section  (o) 
of  this  article,"  and  (<?)  a  fixed  rental  for  use  of  plant,  including  up- 
keep, and  ground  rental. 

The  question  involved  therefore  is,  whether  the  items  claimed  come 
Tvithin  the  term  "  plant,  including  up-keep."  This  term  as  used  in 
the  contract  is  ambiguous  and  vague. 
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The  claimant  has  argued  that  section  (c)  in  the  printed  fonn 
should  be  consulted  in  determining  the  meaning  of  the  word  "  plant  *' 
in  the  contract  as  written.  We  think  this  contention  is  a  reasonable 
one.  Under  the  contract  as  originally  printed  the  contractor  was  to 
be  compensated  under  (a),  as  above  quoted,  for  labor  and  machinery 
and  other  items,  except  as  covered  by  (c).  Section  (c)  covered  in 
very  considerable  detail  the  items  which  were  to  be  covered  by 
rental.  The  items  included  electric  motors,  electric  drills,  electric 
hammers,  and  "  other  equipment  as  may  be  necessary  for  the  proper 
and  economical  prosecution  of  the  work."  Annexed  to  the  contract 
was  a  schedule  setting  out  the  rates  of  rental.  This  schedule  had 
likewise  been  struck  out  of  the  contract.  Under  this  schedule  part  of 
the  items  for  which  rental  was  to  be  charged  were— 

Steam  cinlls ,^1.00  (per  day). 

SmaU  air  drills .50  (per  day). 

As  the  contract  was  originally  drafted,  before  the  elimination  of 
the  foregoing  section,  it  was  clear  that  compensation  for  drills  such 
as  those  in  question  would  be  made  under  section  (c)  and  not  under 
section  {a). 

Taking  all  the  above  provisions  into  consideration  it  seems  to  us 
that  the  typewritten  section  {c)  was  intended  to  take  the  place  of  the 
printed  section  (c)  and  its  allied  clauses  and  subordinate  scheduler 
and  that  the  lump-sum  rental  provided  in  the  inserted  clause  was 
intended  to  cover  the  items  which,  in  the  printed  clause,  were  covered 
by  a  specific  rental  charge  for  each  special  item.  We  find,  therefore, 
that  the  hand  pneumatic  tools,  air  hose,  augers,  and  drill  bits  were 
included  in  the  term  "  plant "  as  used  in  the  contract  and  that  com- 
pensation for  the  use  thereof  was  included  in  the  fixed  rental. 

When  the  work  was  nearing  completion,  Capt.  MacDonald,  who 
was  constructing  quartermaster  in  charge  of  the  contract,  called  upon 
the  claimant  for  a  description  of  its  plant,  and  was  furnished  with 
a  document  entitled  "  Contractor's  Plant  and  Relative  Value,"  which 
comprised  a  list  of  tools  and  fixtures,  including  "  machines,  wood 
boring  (32),"  which  we  understand  are  the  drills  in  question. 

Capt.  MacDonald  testified  that  this  was  requested  for  the  purpose 
of  justifying  the  rental  charge  which  the  Government  officers  had 
allowed  the  claimant.  On  the  other  hand,  Thomas  F.  Spellane,  who 
was  manager  for  the  claimant,  testified  that  the  list  was  furnished 
for  the  purpose  of  use  in  granting  further  contracts. 

Without  attempting  to  determine  the  fact  as  between  these  con- 
flicting statements,  it  appears  that,  at  least  at  that  time,  the  claim- 
ant's construction  of  the  word  "  plant "  was  in  accord  with  our 
present  finding ;  that  is,  it  included  the  drills  in  question. 


DECISIONS  BOARD  OF  CONTRACT  ABJXTSTMENT.  1411 

The  expense  of  railroad  ties  was  incurred  by  the  claimant  in  mov- 
ing certain  tracks  so  that  the  plant  might  be  more  efficiently  operated. 
The  moving  was  done  at  the  request  of  Government  officers. 

Moving  railroad  tracks  appears  to  us  to  be  in  the  nature  of  a 
change  in  the  permanent  structure  of  the  claimant's  plant.  We  do 
not  find  in  the  contract  a  provision  requiring  the  claimant  to  do  this 
at  its  own  expense,  and  we  think  that  the  claimant  is  entitled  to  reim- 
bursement in  this  respect. 

Item  2. — ^Item  2  is  for  the  expenditures  for  labor  in  erecting  mov- 
able derricks.  It  appeared  that  when  the  work  started  the  derricks 
in  question  were  lying  on  the  ground.  There  seems  to  have  been  no 
question  that  the  derricks  were  part  of  the  plaiit.  Mr.  Spellane  tes- 
tified that  the  claimant  paid  for  the  upkeep  of  the  derricks.  The 
present  item  is  for  the  labor  in  putting  them  in  place. 

Capt.  MacDonald  testified  that  the  claimant,  prior  to  receiving  the 
contract,  showed  him  a  blue  print  of  the  plant  on  which  the  derricks 
appeared  as  set  up  in  place.  This  was  not  denied  bv  the  claimant's 
witnesses. 

Section  {d)  in  Article  II,  which  was  struck  out,  related  to  the  ex- 
pense of  loading  and  unloading  of  construction  plant,  transportation, 
installation,  and  dismantling  thereof.  To  enable  this  part  of  the 
plant  to  be  of  any  use  to  the  Government,  it  is  obvious  that  the  der- 
ricks must  be  set  up  in  place.  We  find  that  the  derricks  were  a  part 
of  the  plant  and  that  compensation  for  the  expense  of  putting  them 
in  operation  was  included  in  the  fixed  rental  of  the  plant  paid  to  the 
claimant. 

No  evidence  was  offered  at  the  hearing  as  to  that  part  of  the  item 
described  as  "placing  other  movable  machinery  and  temporarily 
changing  location  of  railroad  tracks  "  in  connection  with  construction 
of  lighters,  except  a  letter  from  the  claimant,  under  date  of  December 
12,  1918,  addressed  to  the  officer  in  charge  of  cantonment  construc- 
tion, stating  that  this  was  the  expense  of  getting  movable  machinery 
and  railroads  in  place  ready  for  the  construction  of  "  special  size  of 
lighter." 

We  think  the  Government  could  expect  to  find  the  plant  it  had 
rented  in  reasonable  condition  for  operation.  As  indicated  above,  we 
consider  that  it  was  the  claimant's  duty  to  place  movable  machinery 
so  as  to  make  its  plant  available.  The  expense  of  moving  of  railroad 
tracks,  however,  which  seems  to  be  an  alteration  in  the  permanent 
structure  of  the  plant,  we  believe  should  properly  be  paid  by  the 
Government. 

We  find  that  the  claimant  is  entitled  to  such  part  of  item  2  as  repre- 
sents the  expense  of  moving  tracks. 

Item  S, — Item  3  amounts  to  $1,395,  and  is  described  as  a  "  switch- 
ing charge  of  $5  per  car." 
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It  appears  that  in  the  claimant's  yard,  connected  with  its  plant, 
there  were  broad-gauge  and  narrow-gauge  tracks.  The  former 
ran  out  of  the  yard  for  a  distance  of  about  2  miles  and  connected 
with  the  railroad.  At  the  time  the  contract  was  entered  into  there 
was  a  small  engine  suitable  for  the  narrow-gauge  tracks  and  a  larger 
engine  for  the  broad-gauge  tracks.  The  claimant  used  the  broad- 
gauge  engine  in  connection  with  the  work.  The  small-gauge  engine 
was  shipped  away  by  the  claimant.  The  Government  paid  the  labor 
and  other  expenses  of  running  the  engine.  No  claim  has  been  made 
for  the  expense  of  the  engine  running  in  the  yard.  The  present 
claim  is  made  on  the  theory  that  when  the  engine  ran  outside  the 
yard  the  claimant  was  entitled  to  make  an  arbitrary  switching 
charge  of  $5  per  car. 

We  consider  that  one  of  the  facilities  of  the  plant  which  the  Gov- 
ernment hired  was  its  connection  with  the  railroad  tracks,  and  we 
do  not  find  that  the  claimant  is  entitled  to  any  special  charge  for 
use  of  the  engine  outside  the  yard,  the  Government  paying  all  cost 
of  operation. 

Item  4. — Item  4  is  for  $3,254,  which  the  claimant  alleges  was  ex- 
pense incurred  by  loss  of  lumber  used  in  blocking  the  lighters  while 
under  construction.  The  Government  officials  admit  that  the  claim- 
ant is  entitled  to  a  certain  part  of  this  charge.  The  only  contro- 
Tersy  is  as  to  the  amount. 

The  amount  as  figured  by  the  claimant  was  founded  on  an  esti- 
mate made  by  William  P.  Gleason,  who  was  chief  hull  inspector  for 
the  Government  on  this  job,  Mr.  Gleason  testified  that  he  measured 
up  the  blocking  that  had  been  used  under  the  first  two  boats,  and 
from  this  estimated  amount  of  lumber  furnished  by  the  contractor 
to  be  around  82,000  feet.  It  further  appeared  that  the  lumber  would 
be  used  a  number  of  times,  and  that  lumber  belonging  to  the  Gov- 
ernment was  used  as  well  as  the  lumber  belonging  to  the  claimant. 

Mr.  Gleason  testified  that  when  a  boat  was  launched  some  of  the 
lumber  would  be  carried  out  into  the  canal.  The  claimant  kept 
boats  and  tried  to  retrieve  such  lumber.  There  was  little,  if  any, 
current  in  the  canal. 

Capt.  MacDonald  testified  that  after  the  contract  was  completed 
the  Government  inspector  measured  up  the  claimant's  lumber  which 
was  then  in  a  pile  and  found  it  to  be  43,230  feet.  He  further  testi- 
fied that  there  was  no  tide  on  the  canal  and  no  particular  reason  why 
lumber  should  be  lost. 

There  was  discrepancy  in  the  testimony  as  to  the  value  of  the 
lumber.  The  Government  at  one  time  oflFered  the  claimant  $20  a 
thousand  on  the  basis  of  43,000  feet.  This,  Capt.  MacDonald  testi- 
fied, was  its  fair  value.    This  offer  was  afterwards  increased  to  ?30 
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a  thousand.  The  claimant  claimed  compensation  for  82,000  feet  at 
$40  a  thousand. 

An  item  of  this  kind  is  difficult,  if  not  impossible,  to  compute 
with  exactness.  The  evidence  offered  at  the  hearing,  on  both  sides, 
was  largely  a  matter  of  opinion  and  from  the  memory  of  the  wit- 
nesses, unsupported  by  any  memoranda  of  measurements  of  details. 
This  was  the  case  both  as  to  the  amount  of  lumber  and  as  to  its  size 
and  quality.  We  do  not  find  in  the  evidence  anything  sufficient  to 
overrule  the  finding  of  the  auditor  and  of  the  officers  familiar  with 
the  job  at  the  time  it  was  in  performance. 

The  final  figure  arrived  at  by  the  Construction  Division  was  $30  a 
thousand  for  62,000  feet.  We  find  that  the  claimant  is  entitled  to 
this  amount,  which  is  $1,860. 

Item  6. — Item  5  is  for  expenditures  for  labor,  and  amounts  to 
$147.50. 

It  appears  from  a  letter  from  the  Construction  Division,  dated 
February  28, 1919,  introduced  in  evidence  by  the  claimant,  that  out  of 
the  above  claim  the  salary  of  E.  J.  Clohessy,  engineer,  $87.50,  was  re- 
fused payment  because  incurred  after  the  constructing  quartermaster 
had  directed  his  discharge  on  July  15,  1918,  as  his  services  were  no 
longer  necessary  on  the  work. 

In  connection  with  the  first  part  of  the  item,  the  claimant  intro- 
duced at  the  hearing  only  a  general  statement  by  Mr.  Spellane  that 
the  services  of  the  engineer  were  necessary.  We  do  not  find  this  to 
be  sufficient  evidence  to  overcome  the  judgment  of  the  constructing 
quartermaster  who  was  on  the  spot,  and  of  the  officials  of  the  Con- 
struction Division.  We  think  this  part  of  the  item  should  be  dis- 
allowed. 

The  item  of  $60  was  disallowed  because  it  represents  an  increase  in 
pay  not  approved  by  the  contracting  officer. 

The  provision  of  the  contract  under  Article  II,  section  (<z),  is: 

"  The  contractor  shall  make  no  departure  from  the  standard  rate 
of  wages  being  paid  in  the  locality  where  said  work  is  being  done, 
without  the  prior  consent  and  approval  of  the  contracting  officer." 

Under  the  terms  of  the  contract  the  approval  of  the  contracting 
officer  was  not  necessary  unless  the  rate  fixed  was  different  from  the 
standard  rate  of  wages  in  the  locality.  There  was  no  evidence  that 
there  was  any  departure  from  the  standard  rate,  or  that  the  Con- 
struction Division  gave  this  any  consideration. 

We  find  that  the  amount  of  $60  should  be  allowed  the  claimant. 

Item  6. — Item  6  is  for  labor  of  calkers  in  spinning  oakum,  $78.10. 

It  appeared  that  after  the  lighters  had  been  launched  the  claimant 
set  five  calkers  to  work  spinning  oakum  that  was  lying  loose  around 
the  works.  This  was  done  without  direction  from  the  Government 
officials  and  was  not  necessary  for  the  performance  of  the  contract. 
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We  think  the  item  should  be  disallowed. 

Item  7. — Item  7  amounts  to  $90  and  is  for  labor  from  July  24  to 
July  31, 1918,  and  from  August  14  to  August  21,  1918,  described  by 
the  claimant  as  "  cleaning  up  and  taking  care  of  property  on  the 
construction  of  Ughters." 

This  expense  was  incurred  after  all  the  lighters  had  left  the 
claimant's  works.  The  men  had  been  ordered  discharged  by  the 
constructing  quartermaster  on  the  ground  that  their  services  were 
not  needed.  The  claimant  was  constructing,  at  the  time,  a  dredge 
on  its  own  account  and  there  was  some  controversy  in  the  evidence 
as  to  whether  these  men  were  employed  on  the  claimant's  own  work. 
We  do  not  find  anything  in  the  evidence  sufficient  to  overrule  the 
finding  of  the  auditor  and  constructing  quartermaster. 

As  the  claimant  was  bound  to  provide  the  upkeep  of  the  plant  at 
its  own  expense,  it  would  seem  that  cleaning  up  could  not  properly 
be  charged  to  the  Government. 

Item  8. — Item  8  is  for  traveling  expenses  of  the  field  force  in  ex- 
pediting transportation  of  material.  Certain  similar  expenses  were 
allowed  by  the  Construction  Department,  and  the  items  in  question 
were  disallowed  because  not  sufficiently  proved  by  vouchers. 

The  claimant's  men  had  to  be  sent  around  the  country  to  insure 
and  expedite  the  delivery  of  supplies  to  the  claimant's  works. 

The  charge  consists  of  a  considerable  number  of  small  items.  The 
claimant  has  now  submitted  vouchers,  which  we  consider  sufficient, 
for  the  following : 

G.  A.  Wuest,  March  31.  1918 $96. 57 

T.  V.  Florian,  April  26  to  May  1,  1918 70. 00 

A.  G.  Sterling,  March  12,  1918 12. 78 

T.  V.  Florian,  April  11  to  19,  1918 36. 30 

W.  W.  Johnston,  AprU  20,  1918 2a  50 

T.  V.  Florian,  May  12  to  20,  1918 97. 50 

T.  V.  Florian,  May  5  to  11, 1918 85. 26 

T.  V.  Florian,  May  30,  1918 76. 06 

T.  V.  Florian,  June  12,  1918 175. 10 

F.  Archambault,  July  9,  1918 5.40 

William  Kearns,  July  9,  1918 5. 40 

A.  McClure,  July  9, 1918 5. 40 

W.  J.  Beckert,  July  4,  1918 7. 60 

C.  E.  Higglns,  July  3, 1918 4. 80 

James  Stewart  &  Ck).  (Inc.),  June,  July,  and  August- 108.36 

W.  H.  CJonhoy,  August  15,  1918 9. 21 

W.  A.  McCauley,  August  8-9,  1918 18. 70 

W.  J.  Beckert,  July,  August,  1918 156. 17 

W.  P.  Gleason,  July  24-26,  1918 39. 23 

Total    1,031. 72 

We  find  that  the  claimant  is  entitled  to  the  above  amount 
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Item  9, — Item  9  was  originally  for  $300.  The  claimant  has  already 
received  $270,  leaving  the  balance  of  the  item  claimed,  $30. 

Upon  the  evidence  submitted  by  the  claimant  it  appeared  that  the 
Government  paid,  according  to  its  figures,  salaries  of  certain  men  for 
half  a  month,  amounting  to  $270.  There  is  not  sulEcient  evidence  to 
show  that  this  amount  is  not  correct. 

We  think  the  balance  should  be  disallowed. 

Item  10. — ^The  claimant  also  claimed  7  per  cent  on  the  total  of  the 
amounts  allowed,  as  its  commission  under  the  contract. 

We  find  that  the  claimant  is  entitled  to  7  per  cent,  as  commission, 
on  the  amounts  allowed  in  this  decision. 

DECISION  SUMMARIZED. 

1.  The  claimant  is  entitled  to  the  expense  of  the  crossties.  The 
amount  claimed  is  $472.54.  The  exact  amount  will  be  determined  by 
the  Claims  Board,  Construction  Division. 

2.  Items  2  and  3  are  disallowed,  except  as  to  expense  of  moving 
tracks. 

3.  Item  4,  amoimt  allowed  $1,860. 

4.  Item  5,  amount  allowed  $60. 

5.  Items  6  and  7  are  disallowed. 

6.  Item  8,  amount  allowed  $1,031.72. 

7.  Item  9  is  disallowed. 

8.  Item  10,  amount  allowed,  7  per  cent  on  the  total  of  the  above 
items. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  for  appropriate  action. 
Col,  Delafield  and  Mr.  Hopkins  concurring. 


April  23, 1920. 
Case  No.  1152. 

In  re  CLAIM  07  EAKL  BK08. 

1.  JUHISDICTION. — The  Board  of  Contract  Adjustment  has  no  original  jvrli- 

diction  under  Supply  Circular  111,  Purchase,  Storage  and  Traffic  PiTi- 
sion,  1918,  to  adjust  a  claim  arising  out  of  breach  of  a  formal  contract 

2.  CLAIM  AND  DECISIOK. — This  claim  for  ^88,086.36  arises  under  General 

Order  103  and  is  presented  upon  the  theory  that  the  GoTemment  is  ob- 
ligated to  reimburse  claimant  for  loss  sustained  by  reason  of  the  sni- 
pension  of  contract.    Held,  no  Jurisdiction. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  General  Order  103  for  $28,085.36  which 
claimants  allege  is  the  loss  to  them  by  reason  of  the  failure  of  the 
Government  to  carry  out  its  contract  to  take  approximately  11,000,000 
pounds  of  potatoes. 

There  has  been  a  hearing  in  this  case. 

This  Board  finds  and  decides  as  follows : 

FINDINGS  OF  FACT. 

1.  G.  E.  McGowan,  major,  Quartermaster  Corps,  United  States 
Army,  located. at  Chicago,  111.,  contracting  officer,  acting  under 
authority  of  the  Acting  Quartermaster  General  of  the  Army  and 
under  direction  of  the  Secretary  of  War,  for  and  on  behalf  of  the 
United  States,  and  Earl  Bros.,  a  partnership  consisting  of  O.  K.  Earl 
and  E.  Earl,  of  Chicago,  111.,  entered  into  a  formal  contract,  Xo. 
8975-G,  dated  October  22, 1918,  whereby  claimants  agreed  to  furnish 
and  deliver  approximately  5,000,000  pounds  of  fresh  Irish  potatoes 
at  $0,022  per  pound,  amounting  to  $110,000,  at  Camp  Custer,  Mich.: 
and  approximately  6,000,000  pounds  of  fresh  Irish  potatoes  at 
$0.0225,  amounting  to  $135,000,  at  Camp  Sherman,  Ohio;  all  in  com- 
mercial sacks,  f .  o.  b.  delivery  point ;  deliveries  to  be  made  between 
November  1,  1918,  and  April  1,  1919,  as  called  for  by  the  resi>ective 
camp  quartermasters;  shipping  instructions  to  be  ftirnished  by  the 
camp  quartermasters  and  inspection  to  be  made  at  destination.  The 
contract  further  provided  that  the  potatoes  should  be  like  and  equal 
in  all  respects  to  the  specifications  on  file  in  the  office  of  the  Quarter- 
master General  and  that  the  amount  might  be  increased  or  decreaseil 
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10  per  cent,  as  the  needs  of  the  service  might  determine.  If  less  than 
90  per  cent  of  the  contract  should  be  called  for  by  April  1,  disposition 
of  the  remaining  amount  would  be  made  by  the  office  of  the  Quarter- 
master Department,  Chicago. 

2.  By  supplemental  agreement  dated  December  3,  1918,  which  re- 
cited it  was  found  advantageous  and  in  the  best  interests  of  the  serv- 
ice to  modify  the  provisions  of  said  contract,  it  was  agreed  that  dur- 
ing the  month  of  December,  1918,  claimants  should  deliver  potatoes 
of  the  kind,  quality,  and  grade  as  described  in  contract  No.  8975-G 
to  the  camps  named  below  and  at  the  price  written  opposite  each 
camp  and  that  each  camp  would  pay  claimants  for  such  potatoes  as 
were  delivered  to  and  accepted  by  that  camp  at  the  respective  prices 
which  were  f.  o.  b.  said  camp,  and  that  the  quantity  of  potatoes  con- 
tracted for  to  be  delivered  to  Camp  Custer  and  Camp  Sherman  in 
contract  No.  8975-G  was  reduced  by  an  amount  equal  to  the  total 
amount  of  potatoes  delivered  to  and  accepted  by  the  camps  below 
named  during  December,  1918: 

Camp  Pike,  Arkansas $2.  47    cwt. 

Jefferson  Barracks,  Missouri 2. 17    cwt 

U.  S.  Disciplinary  Barracks,  Kansas . 2.235  cwt. 

Fort  Sill,  Oklahoma 2.  695  cwt. 

Gamp  Beauregard,  Louislaua 2.50    cwt. 

Camp  Shelby,  Mississippi 2.  735  cwt. 

3.  Said  parties  entered  into  a  second  supplement  agreement  dated 
January  20,  1919,  modifying  contract  No.  8975G,  whereby  it  wa& 
agreed  that  during  the  month  of  February,  1919,  claimants  would 
deliver  potatoes  of  the  kind,  quality,  and  grade  as  provided  in  con- 
tract No.  8975-G  to  the  camps  below  named  and  at  the  price  written 
opposite  each  camp  and  in  the  quantities  ordered  by  each  camp ;  that 
each  camp  would  pay  claimants  for  such  potatoes  as  were  delivered  to 
and  accepted  by  it,  at  the  price  opposite  its  name,  f .  o.  b.  said  camp ; 
and  that  quantity  of  potatoes  contracted  for  to  be  delivered  to  Camp 
Custer  and  Camp  Sherman  as  aforesaid  was  thereby  reduced  by  an 
amount  equal  to  the  total  amount  of  potatoes  delivered  to  and  ac- 
cepted by  the  camps  named  below  during  February,  1919: 

Camp  Shelby,  Mississippi $2.  635  cwt. 

Gamp  Beauregard,  Louisiana 2.50    cwt. 

Gamp  McGlellan,  Alabama 2. 665  cwt. 

Gamp  Pike,  Arkansas 2.47    cwt. 

Port  Sill,  Oklahoma 2. 695  cwt. 

Jefferson  Barracks,  Missouri ' 2. 17    cwt. 

U.  S.  Disciplinary  Barracks,  Kansas 2.235  cwt. 

4.  Said  parties  eptered  into  another  supplemental  contract  dated 
February  27,  1919,  whereby  it  was  agreed  that  during  the  month  of 
March,  1919,  claimants  would  deliver  potatoes  of  the  said  kind,. 
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quality,  and  grade  to  the  camps  named  below  and  in  the  quantities 

ordered  by  each  camp ;  that  each  camp  would  pay  claimants  for  such 

potatoes  as  are  delivered  to  and  accepted  by  said  camp  at  the  price 

written  opposite  the  name  of  that  camp,  f.  o.  b.  said  camp;  and  that 

the  quantity  of  potatoes  contracted  for  to  be  delivered  to  Camp 

Custer  and  Camp  Sherman  as  provided  in  contract  No,  8975-G  was 

thereby  reduced  by  an  amount  equal  to  the  total  amount  of  potatoes 

delivered  to  and  accepted  by  said  camps  named  below  during  March, 

1919 : 

Camp  Shelby,  Mississippi $2,735  cwt. 

Fort  Sill,  Oklahoma 2.695  cwt. 

5.  By  letter  dated  January  10,  1919,  signed,  by  authority  of  the 
Director  of  Purchase,  "  J.  H.  Adams,  Lieut.  Col.,  Q.  M.  C,  in  charge 
Subsistence  Division,  by  R.  S.  Racey,  Q.  M.  C,"  claimants  were  re- 
quested to  give : 

"(a)  Total  number  of  pounds  actually  shipped,  including  deliv- 
eries actually  made  and  cars  rolling,  from  November  1st  to  date  in 
case  of  the  contract  camps,  and  from  December  1st  to  date  with 
reference  to  the  other  camps. 

"(&)  Total  number  of  pounds  on  order  to  ship  not  yet  filled. 

"(c)  Latest  advice  received  from  all  camps  concerning  future  re- 
quirements and  shipments.'' 

This  letter  further  stated : 

"2.  Conditions  regarding  demobilization,  and  hence  the  needed 
requirements  at  the  various  camps,  are  still  so  uncertain  as  to  pre- 
clude any  definite  statements  regarding  future  shipments,  and  the 
best  that  can  be  done,  under  the  circumstances,  is  to  use  up  as  many 
of  the  potatoes  contracted  for,  within  the  contract  period,  as  can 
be  used,  not  only  at  the  contract  camps  themselves,  but  also  at  points 
outside  not  covered  by  contracts.  In  the  event  that  it  becomes  ap- 
parent that  this  plan  will  not  utilize  the  quantities  called  for  in  the 
contracts,  it  will  then  be  necessary  to  arrange  for  an  adjustment  on 
the  basis  of  entire  cancellation  of  imdelivered  portions  or  contracts.'' 

6.  No  answer  to  this  letter  was  offered  in  evidence. 

7.  By  letter  dated  February  10,  1919,  from  the  Director  of  Pur- 
chase, signed  as  in  the  last-mentioned  letter,  claimants  were  re- 
quested to  furnish  that  office  without  fail  "  information  to  reach 
Washington  no  later  than  the  morning  of  February  20th,  the  follow- 
ing facts  regarding  winter  potato  contracts  you  now  hold: 

^'(a)  Total  number  of  pounds  actually  shipped,  including  de- 
liveries made  and  cars  rolhng,  on  all  orders  issued  both  bv  the  con- 
tract camps  and  by  other  camps  to  which  shipments  have  been  made 
against  these  contracts. 

"r&)  Total  number  of  pounds  on  orders  to  ship  not  yet  filled. 

"(c)  Latest  advices  received  from  all  camps  concerning  future 
requirements  and  shipments." 
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This  letter  further  stated : 

"2.  The  number  of  men  at  the  various  camp>s  has  been  steadily 
lecreasing  in  the  past  few  weeks,  and  it  is  quite  possible  that  by 
he  middle  of  March  definite  arrangements  can  be  made  so  as  to 
letermine  whether  the  quantities  undelivered  on  contracts  can  be 
aken  care  of  or  whether  cancellation  wiU  have  to  be  effected." 

8.  No  reply  to  this  letter  of  February  10,  1919,  was  offered  in 
vidence. 

9.  By  telegram  dated  February  26,  1919,  marked  "  Day  telegram, 
irgent,"  and  signed  "  Rogers — Subsistence-^Smith,"  claimants  were 
nformed: 

"  Chicago  will  issue  supplemental  agreement  against  winter  con- 
ract  for  March  delivery  potatoes  Camp  Shelby  one  hundred  fifty 
housand  pounds.  Fort  oill  two  hundred  thousand  pounds,  quantities 
ubject  to  change  or  cancellation.  Advise  you  communicate  with 
Captain  Hey  reference  cancellation  remainder  contract  in  accord- 
nee  requirements  Supply  Circular  one  one  one." 

10.  No  answer  to  this  telegram  was  offered  in  evidence. 

11.  On  March  7,  1919,  the  zone  supply  officer,  Chicago,  Grocery 
)ivision,  Purchasing  Branch,  wrote  claimants  that  the  reduction 
n  the  strength  of  the  Army  as  a  result  of  cessation  of  hostilities 
ad  reduced  the  requirements  for  potatoes  to  such  an  extent  that  no 
urther  deliveries  would  be  required  from  claimants  after  April  1. 
laimants  were  therefore  requested  to  suspend  deliveries  on  the  con- 
ract  Xo.  8975-G,  April  1,  1919.    This  letter  continued: 

"2.  This  office  is  authorized  to  negotiate  with  you  in  connection 
rith  the  undelivered  portion  of  this  contract.  As  soon  as  possible 
fter  April  1st  you  are  requested  to  submit  to  this  office  a  statement 
(lowing  total  quantity  of  potatoes  contracted  for,  the  total  quantity 
elivered,  and  the  total  quantity  remaining  to  be  delivered.  I  ou  are 
urther  requested  to  submit  a  statement  setting  up  in  detail  all  of  the 
rovisions  that  you  made  in  anticipation  of  filling  this  contract.    It 

ill  be  necessary  that  you  show  in  detail  what  quantities  of  potatoes 
ou  had  purchased  and  had  on  hand  April  1st.  You  are  required 
y  show  their  invoice  value  to  you,  and  the  amount  per  hundred- 
weight for  which  they  can  be  sold  on  the  open  market. 

"  3.  In  connection  with  the  statement  above  referred  to,  you  are 
iformed  that  this  office  can  give  no  consideration  to  anticipated 
rofits  or  speculative  damages.  The  statement  required  must  be  sup- 
orted  by  an  affidavit.  It  is  suggested  that  before  the  final  prepara- 
on  of  these  papers  your  authorized  representative  visit  this  office  in 
rder  that  any  points  requiring  discussion  may  be  settled. 

"  4.  Prompt  acknowledgment  of  this  letter  is  requested." 

"A.  D.  Kniskern, 
^^  Brigadier  General^  Q.  M,  Corps^ 

^^Zone  Supply  Officer. 
«  By  E.  A.  Hey, 
^^Captain,  Quartermaster  Corps.^^ 
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12.  No  reply  to  this  letter  was  offered  in  evidence. 

13.  About  two  weeks  after  the  case  was  closed  this  Board  received 
an  affidavit  from  claimants  in  which  it  was  stated  that  O.  K.  Earl, 
one  of  the  claimants,  called  following  the  receipt  of  the  letter  of 
March  7,  1919,  at  the  office  of  Capt.  Hey  in  Chicago  on  or  about 
March  20,  1919,  and  stated  to  him  Earl  had  received  his  letter  in 
which  he  had  asked  claimants  to  suspend  deliveries  on  their  con- 
tract and  that  claimants  had  delivered  a  little  more  than  half  of 
the  requirements  of  the  contract  and  hoped  that  arrangements  miglit 
be  made  which  would  enable  them  to  deliver  the  balance ;  that  Hey 
stated  that  because  of  the  rapid  demobilization  it  was  doubtful  if 
additional  potatoes  would  be  required  and  that  claimants  wouM 
have  to  suspend  deliveries  as  set  forth  in  his  letter;  that  Hey  aske-1 
Earl  to  prepare  a  statement  on  the  lines  suggested  in  said  letter  anJ 
submit  it  as  soon  as  possible ;  that  Earl  told  Hey  that  claimants  ha  I 
previously  wired  Washington  giving  the  amount  of  potatoes  still  un- 
delivered and  had  stated  that  they  were  ready  to  deliver  if  called  for. 

14.  The  telegram  referred  to  by  O.  K.  Earl  was  dated  Chicago, 
March  17,  1919,  and  was  addressed  to  Wood,  Subsistence — Potatoes 
and  onions — Quartermaster  General's  Office,  Washington,  D.  C,  an*] 
was  as  follows : 

"  We  are  ready  to  make  deliverjr  of  the  remaining  four  million  four 
hundred  thirty-seven  thousand  eight  hundred  fitty-nine  pounds  of 
potatoes  due  you  on  your  purchase  of  October  twenty-third,  contract 
eight  nine  seven  five  dash  G,  and  as  you  know  we  have  wanted  to 
make  deliveries  all  along.  Please  wire  us  shipping  instructions  on 
this  quantity  to-morrow,  otherwise  we  are  prepareato  settle  for  the 
remaining  iour  million  four  hundred  thirty-seven  thousand  eiirht 
hundred  fifty-nine  pounds,  taking  as  the  basis  of  settlement  the  dif- 
ference between  contract  price  and  the  cost  price  to  us  of  the  one 
hundred  eighty  thousand  pounds  we  have  furnished  to  Fort  Sill  dur- 
ing the  present  month." 

15.  O.  K.  Earl  alleges  that  he  told  Hey  in  the  interview  alM)ve 
referred  to  that  if  the  Government  could  not  use  the  potatoes  claim- 
ants of  course  would  have  to  suspend  further  deliveries  as  request^**! 
in  his  letter  of  March  7.  Earl  further  stated  in  his  affidavit  a^ 
follows : 

"  Inasmuch  as  our  contract  provided  that  we  were  to  deliver  only 
on  orders  from  the  representatives  of  the  various  camps,  tlie  fa<t 
that  we  did  not  receive  further  orders  made  it  necessarj'  that  we 
suspend  further  deliveries.  No  further  orders  were  given  us  and  th«» 
matter  was  permitted  to  remain  as  I  left  it  with  Captain  Hey,  aii«l 
we  are  now  presenting  our  claim  as  filed  for  the  losses  we  sustained 
because  of  suspension  of  our  contract." 

16.  On  or  about  May  6, 1919,  claimants  received  a  letter  dated  that 
day,  addressed  to  them,   Signed  "A.   D.   Kniskem,  Brig.   Gen'L, 
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Q.  M.  C,  Zone  Supply  Officer,  by  E.  A.  Hey,  Captain,  Q.  M.  C," 
which  letter  was  as  follows : 

"  1.  With  reference  to  negotiations  in  connection  with  the  termina- 
tion of  contract  8975-G,  your  attention  is  invited  to  the  several  let- 
ters from  this  office  requesting  a  definite  statement  of  your  claim 
prepared  in  accordance  with  the  regulations. 

"2.  The  records  of  this  office  show  that  no  claim  has  been  filed. 
It  is  the  opinion  of  this  office,  therefore,  that  no  claim  will  be  filed  at 
this  office.  It  is  anticipated,  as  a  result  of  the  failure  of  negotiations 
between  yourself  and  the  contracting  officer  at  this  office,  that  you 
will  prefer  to  take  the  matter  up  further  with  the  proper  authorities 
in  ^  ashington. 

"  3.  Your  attention  is  invited  to  information  circular  No.  en- 
closed, which  describes  the  proper  procedure  for  you  to  take  should 
you  care  to  take  the  matter  to  Washington. 

"  4.  You  are  informed  that,  in  so  far  as  this  office  is  concerned,  the 
matter  is  closed." 

17.  No  suspension  of  the  contract  No.  8975-G  or  of  the  several 
supplemental  agreements  thereto  has  been  agreed  to  by  claimants 
and  no  suspension  agreement  has  been  reached  in  relation  thereto, 
and  no  negotiations  have  been  had  thereupon. 

18.  There  is  no  evidence  in  this  case  that  the  contractor  and  the 
contracting  officer  have  been  unable  to  agree  and  the  claimants  by 
their  petition  herein  are  in  substance  requesting  this  Board  to  adjust 
their  claim  of  damages  against  the  Government  arising  out  of  the 
breach  of  said  contract  No.  8975-G  and  of  the  several  agreements 
supplemental  thereto. 

DECISION. 

General  Order  No.  103,  subdivision  5,  as  construed  or  limited  by 
Supply  Circular  No.  Ill,  subdivision  9,  gives  this  Board  jurisdic- 
tion to  hear  and  determine  claims  only  "  in  instances  in  which  the 
contractor  and  the  contracting  officer  have  been  unable  to  agree," 
and  therefore  this  Board  has  no  power  to  adjust  this  claim. 

DISPOSITION. 

An  order  should  be  made  denying  the  relief  prayed  for  by  claim- 
ants because  of  lack  of  jurisdiction  in  this  Board  to  entertain  claims 
for  settlement  of  formal  contracts  otherwise  than  on  appeal  and 
directing  that  this  case  be  remitted  to  the  Claims  Board,  Office  of 
Director  of  Purchase. 

Col.  Delafield  and  Maj.  Hill  concurring. 


Amu.  24, 1920. 
Case  No.  678. 

In  re  CLAUC  OF  XABION  CASH  PEED  CO. 

1.  ANTICIPATOEY  BEEACH. — Where  claimant  lias  a  contract  with  the  Oot- 

ernment  for  the  delivery  of  hay  and  the  Oovernment  notified  claimaiit 
by  letter  that  because  of  its  failure  to  deliyer  the  hay  within  the  time 
agreed  the  balance  due  on  the  order  is  canceled,  if  the  facts  do  net 
establish  claimant's  default  as  stated,  such  letter  amounts  to  an  antici- 
patory breach  of  the  contract  by  the  Oovemment,  and  under  such  cir- 
cumstances it  was  claimant's  duty  upon  receipt  of  the  letter  to  do 
nothing  which  would  increase  the  damage  to  the  Government,  and  if 
thereafter  claimant  continues  to  make  shipments  of  hay,  which  are  re- 
fused by  the  Oovernment,  it  is  under  no  obligation  to  reimburse 
claimant  on  account  of  any  increased  damages  which  resulted  from  its 
continuing  to  ship  the  hay. 

2.  SAME. — Assuming  that  under  the  circumstances  stated  in  Syllabus  1,  there 

is  an  anticipatory  breach  of  the  contract,  claimant  would  be  entitled  to 
receive  the  cost  to  it  of  the  hay  remaining  unshipped  and  in  transit  at 
the  time  it  received  the  letter  of  cancellation,  and  the  freight  on  the 
latter  portion  of  such  hay,  plus  the  actual  carrying  charges  and  over- 
head up  to  the  date  of  the  receipt  of  the  letter  of  cancellation  on  the 
hay  on  hand  and  in  transit,  and  thereafter  on  the  latter  hay,  which  vni 
refused  by  the  Government,  until  resale,  and  a  reasonable  amount  for 
which  such  charges  would  have  been  on  the  hay  shipped  after  the 
receipt  of  such  letter  until  it  reasonably  should  have  been  able  to  dis- 
pose of  it,  less  the  fair  salvage  value  of  all  of  the  hay  above  mentioned: 
but  under  the  facts  of  this  case,  it  appearing  that  by  applying  such 
rule  claimant  has  suffered  no  damages,  it  is  not  entitled  to  recover. 

8.  CLAIM  AKD  DECISION.— Claim  for  $5,813.11  under  the  act  of  Xareh  i» 
1919,  for  loss  on  hay.    Held,  claimant  not  entitled  to  recover. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage,  and  TraiBo 
Division  Supply  Circular  No.  17, 1919,  for  $5,213.11,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  anil 
the  United  States  on  or  about  December  11,  1917,  for  70  cars  of  No. 
1  timothy  hay  at  $35  per  ton  f .  o.  b.  cars  Camp  Sevier,  Paris,  S.  C. 

2.  The  transactions  in  this  matter  were  conducted  between  Mr. 
Briggs,  the  claimant's  president,  and  Capt.  Fleming  C.  Beid,  Quar- 
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termaster  Corps,  United  States  National  Guard,  the  purchasing  offi- 
cer at  Camp  Sevier.  Mr.  Briggs  testified  (Transcript,  p.  8,  July  1^ 
1919)  : 

"  Mr.  Briggs.  In  the  first  instance  I  was  called  on  the  telephone  by 
Capt.  Fleming  C.  Eeid,  acting  quartermaster  at  Camp  Sevier,  ex- 
plaining that  he  was  in  urgent  need  of  hay,  with  many  thousand 
horses  eating  wheat  straw,  and  asking  how  much  I  had  on  hand  or 
could  gjet  immediately.  I  replied  that  I  had  a  few  cars — four  or  five 
in  Marion  and  a  few  in  transit. 

"  As  a  result  of  the  telephone  conversation,  I  shipped  him  what  I 
had,  and  he  paid  for  it.  He  asked  me  over  the  telephone  if  I  could 
not  go  and  get  him  a  large  supply.  I  told  him  that  I  had  small  finan- 
cial ability,  only  $10,000  capital,  and  was  not  big  enough  to  do  busi- 
ness in  his  class.    He  said, '  Could  you  do  it  if  I  paid  you  cash?'    I 

said, '  Yes.'    He  said, '  Come  down  to-night  and  meet  me.' 

******* 

"  I  went  to  his  office  at  Camp  Sevier,  or,  rather,  I  met  him  at  the 
hotel  that  evening  and  went  out  the  next  morning.  He  assured  me 
that  he  could,  on  an  emergency  order,  pay  cash  for  it.  I  told  him  my 
credit  was  such  that  I  could  buy  it  on  an  arrival  draft,  bill  of  lading 
attached.  He  asked  me  to  so  immediately  and  arrange  it.  I  took  the 
next  train  for  New  York  State ;  and  I  promised  him  I  would  return 
on  a  certain  day,  which  was  December  11th.  Our  train  was  delayed 
down  here  all  night 

"Lieut.  Col.  Fairbanks  (interposing).  We  do  not  care  about  that. 

"  Mr.  Briggs.  I  did  not  get  there,  and  I  wired  him.  I  wired  that  I 
had  succeeded  in  getting  70  cars  and  would  be  on  on  the  next  train, 
or  something  to  that  effect." 

3.  The  telegram  to  which  Mr.  Briggs  refers  is  dated  December  10, 

1917,  and  reads  as  follows : 

"  We  oifer  70  cars  No.  1  light  mixed  hay  at  $35.00  to  be  delivered 
as  soon  as  railroad  companies  can  furnish  necessary  cars,  shipment 
from  Pa." 

4.  On  December  11  Capt.  Eeid  telegraphed  in  reply  to  that  tele- 
gram as  follows : 

"  Beference  telegram  December  tenth,  Greensboro,  North  Carolina, 
accept  seventy  cars  number  one  timothy  hay  f.  o.  b.  cars  Camp 
Sevier,  Paris,  South  Carolina,  thirty-five  dollars  per  ton.  Wire  ac- 
knowledgment." 

At  the  same  time  he  wrote  the  claimant  a  letter  reading : 

"  This  is  to  confirm  telegram  of  this  date : 

" '  Reference  telegram  Dec.  10th,  Greensboro,  North  Carolina,  ac- 
cept 70  cars  No.  1  timothy  hay,  delivered  f .  o.  b.  cars  Camp  Sevier, 
Paris,  S.  C,  $35.00  per  ton.     Wire  acknowledgment.' 

"  This  order  must  necessarily  be  reduced  to  pounds,  and  as  prepared 
by  this  office  it  reads  1,400,000  pounds  No.  1  timothy  hay  at  $1.75 
per  cwt.,  or  $35.00  per  ton. 

"  It  is  herewith  understood  that  complete  shipment  is  to  be  made 
within  thirty  days,  and  that  payment  will  be  made  upon  invoiced 
weights  only  when  supported  by  licensed  weighmaster's  certificate 
of  weight. 
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"  It  is  further  understood  that  all  freight  charges  will  be  prepaid, 
and  that  cars  will  be  vouchered  for  payment  at  delivered  price.  And 
I  will  advise  in  this  connection  that  it  will  not  be  necessary  for  this 
office  to  prepare  and  submit  for  signature  vouchers  covering  invoices 
that  have  been  submitted  to  this  office  for  payment,  if  it  Ls  certified 
on  the  invoice  that  the  account  in  question  is  just  and  unpaid. 

"  I  shall  thank  you  to  advise  this  office  of  the  loading  points,  names 
of  shippers,  and  railroad  companies  who  are  to  furnish  the  needed 
cars  at  loading  points,  with  approximate  estimate  of  the  number  of 
cars  that  are  to  be  furnished  at  each  loading  point." 

He  also  sent  to  the  claimant  on  the  same  day  a  purchase  order  read- 
ing as  follows : 

Purchase  Order  No.  837. 
Call  No.  230. 

Office  of  the  Camp  Quartermaster, 
Camp  Sevier^  Paris^  S.  C,  Deceiiiber  11^  1917, 

From :  The  camp  quartermaster. 

To :  Marion  Cash  Feed  Co.,  Marion,  N.  C. 

Subject :  Purchase  of  supplies. 

1.  Your  recent  quotation  is  hereby  accepted  for  furnishing  and 
delivering  to  Warehouse  # ,  Gamp  Sevier,  Paris,  South  Caro- 
lina, the  following  supplies : 

Stock :  1,400,000  lbs.  hay,  $1.75  per  cwt. 
This  award  is  made  under  the  usual  inspection  and  acceptance  at 
this  camp  before  payment.  It  is  further  understood  that  the  Gov- 
ernment will  hold  you  responsible  for  any  defect  in  material  or  work- 
manship and  that  reclamation  will  be  made  for  full  loss  to  the  Gov- 
ernment. 

By  direction : 

Feeming  C.  REro, 
Captain^  Q.  M.  (7.,  U.  S.  N.  <r..  Purchasing  Officer. 

Supplies  delivered ,  1917. 

Inspected  and  received  by 

Officer  in  charge  of  Warehouse  # -. 

Memorandum:  This  is  confirmation  of  order  authorized  for  de- 
liverv. 

5.  On  December  12  the  claimant  wrote  to  Capt.  Reid : 

"  Replying  to  your  telegram  of  Dec.  11th  we  confirm  seventy  cars 
of  hay.  About  one-half  will  be  No.  1  light  mixed  hay,  and  one-half 
No.  1  timothy  hay  at  $35.00  per  ton,  delivered,  shipment  to  be  made 
as  soon  as  necessary  cars  are  furnished  by  the  U.  S.  Government 
Request  for  cars  at  various  points  in  Pennsylvania  will  follow  to- 
morrow where  we  have  this  hay  bought  after  accepting  the  bid  on 
terms  payable  on  arrival." 

6.  On  December  15  Capt.  Reid  wrote : 

"  This  is  to  confirm  telegram  of  December  13 : '  Reference  contract 
1,400,000  pounds  No.  1  timothy  hay  at  $35.00.  Mav  be  desirous  to 
divert  one-half  this  contract  to  Camp  Greene,  Charlotte,  N.  C 
Please  advise  by  wire  immediately  if  this  can  be  arranged  and  if 
so  what  deduction  account  of  reduced  freight  rate  will  be  allowed. 
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Advise  further  if  contract  has  been  made  with  camp  quartermaster, 
Camp  Greene.' 

"  Now,  as  you  probably  know^  Mr.  Briggs  did  not  fill  his  appoint- 
ment, but  I  presume  that  he  will  be  out  to  see  us  sometime  to-day. 
In  the  event  that  he  does  not  come,  however,  I  wish  to  ask  that  you 
answer  by  wire  my  telegram  of  December  13th.  which  is  quoted 
and  confirmed  in  the  first  paragraph  of  this  letter." 

7.  On  December  15  Capt.  Keid  again  wrote  : 

"  This  is  to  acknowledge  the  receipt  of  your  confirmation  of  De- 
cember 11,  for  the  delivery  of  70  cars  hay,  delivered  f.  o.  b.  cars 
this  camp  at  $35.00  per  ton  or  $1.75  per  cwt. 

"  This  confirms  oral  agreement  of  this  date  in  which  I  accepted 
modification  of  specifications  of  hay  to  include  50%  #1  light  mixed 
hay  instead  of  complete  shipment  of  #1  timothy  hay,  as  originally 
accepted." 

8.  On  December  17  the  claimant  wrote: 

"  Please  see  yours  of  Dec.  11th  and  ours  of  recent  date  referring  to 
the  same  contract  for  hay.  We  note  that  you  confirm  that  this 
shipment  is  to  be  delivered  all  within  thirty  days,  while  we  confirm 
this  order  and  made  it  part  of  the  conditions  tnat  the  hay  is  to  be 
delivered  as  soon  as  necessary  cars  could  be  secured  to  load  the  hay ; 
and  that  the  Government  is  to  furnish  said  cars,  as  this  is  the  same 
batch  on  which  we  received  orders  for  Camp  Greene  and  the  only 
one  we  could  consider,  being  as  much  as  there  is  a  strict  embargo 
on  shipments  for  private  interests  we  could  not  secure  a  car  without 
Government  orders.  Therefore,  this  order  is  accepted  on  our  part 
with  the  express  understanding  that  the  goods  will  be  delivered  as 
soon  as  the  necessary  cars  are  furnished  by  your  department.  Spe- 
cial for  cars  at  various  places  follow  later." 

9.  On  December  17  the  claimant  wrote : 

"Eeplying  to  yours  of  the  15th  regarding  the  diversion  of  the 
hay  to  Camp  Greene.  In  this  connection  we  confirm  conversation 
with  your  Sergeant  Wright,  wherein  we  find  we  already  had  a  con- 
tract with  Camp  Greene  for  one  thousand  tons,  of  which  about  one- 
fourth  has  already  been  shipped  to  date  and  now  is  in  transit,  and 
we  understand  in  the  light  of  the  above  information  that  you  do  not 
care  to  divert." 

10.  On  December  19  Capt.  Eeid  wrote : 

"  In  reply  to  your  letter  of  December  17, 1  wish  to  say  that  in  view 
of  heavy  shipments  now  consigned  to  Camp  Greene,  it  will  not  be 
necessary  for  you  to  divert  to  that  camp  shipments  consigned  to 
this  office  under  recent  contract  for  the  delivery  of  1,400,000  pounds 
hay  at  $35.00  per  ton." 

11.  On  December  19  Capt.  Eeid  wrote : 

"  I  have  to  advise  with  reference  to  your  letter  of  December  17 
that  I  shall  furnish  you  with  Government  papers  relative  to  cars  for 
hay  as  soon  as  I  am  advised  of  shippers,  loading  points,  and  names 
of  railways  furnishing  needed  equipment,  and  number  of  cars  to  be 
required  at  each  loading  point." 
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12.  On  December  27  the  claimant  telegraphed : 

^'  Have  cars  placed  for  loading  hay,  15  Cooks  Siding,  5  Peck.  5 
Sosburg  on  Detroit^  Bay  City  &  Western;  5  Jeddo,  5Ajnadore,  15 
Croswell  on  Pere  Marquette." 

13.  On  December  28  Capt  Reid  wrote : 

"  With  reference  to  your  telegram  of  December  27, 1  am  enclosing 
herewith  Government  orders  for  cars  to  be  placed  at  loading  points 
named  therein. 

"  I  have  referred  your  telegram  to  the  American  Railway  Associi- 
tion  and  I  wish  to  ask  that  you  advise  this  office  of  your  success  in 
securing  needed  cars,  which  I  shall  thank  you  to  trace  through  by 
wire." 

14.  On  December  29  the  claimant  wrote : 

"In  line  with  our  message  to  you  of  the  27th,  please  furnish 
cars  as  follows :  In  the  vicinity  of  flelvin,  Mich.,  said  cars  to  be  used 
in  filling  our  contract  made  with  you  recently  for  one  million  four 
hundred  thousand  pounds  of  hay  at  $35.00 : 

15  at  Cook  oiding, 

5  at  Pecks, 

5  at  Rosburg,  all  on  the  Detroit,  Bay  City  &  Western; 

5  at  Jeddo, 

5  at  Amadore, 

15  at  Croswell,  on  the  Pere  Marquette. 
"  Please  give  this  information  to  the  American  Railway  Associa- 
tion of  your  office,  asking  them  to  rush  cars  immediately  as  abv)ve 
requested.  All  this  haj  is  now  baled  and  in  warehouses  at  these 
places  mentioned  and  will  be  loaded  immediately  upon  receipt  of  cars 
as  above  requested. 

"Thanking  you  for  your  prompt  attention  to  this  matter  which 
will  be  to  our  mutual  interest,  we  are." 

15.  On  December  31  the  claimant  wrote : 

"Your  letter  enclosing  official  orders  for  fiftv  cars  in  Michigan. 
Noting  a  clerical  error  on  your  part  we  took  the  liberty  of  correcting 
the  same  as  follows,  and  forwarded  these  papers  with  these  correc- 
tions on  them  as  per  your  instructions.  In  all  of  the  orders  for  cars, 
fifty  in  all,  you  had  the  word  "straw"  marked  in  as  the  commodity 
to  be  shipped.  Not  having  sold  you  any  such  amounts  of  straw, 
but  that  approximate  amount  of  hay,  we  took  this  to  be  a  clerical 
error  before  forwarding  the  papers.  If  it  is  not  entirely  satisfactorr 
with  your  department,  wire  us  on  receipt  of  this  message." 

16.  On  January  4  Capt.  Reid  wrote : 

"  This  is  to  acknowledge  the  receipt  of  your  letter  of  December  31. 
and  to  thank  you  for  correction  of  clerical  error  made  in  connection 
with  official  order  for  empty  cars,  issued  bv  this  office  and  forwanle*! 
to  you  under  date  of  December  29th,  1917.'^ 


DECISIOKS  BOARD  OF  CONTRACT  ADJUSTMENT.  1427 

17.  On  January  3  the  Commission  on  Car  Service  of  the  American 
Railway  Association  wrote  to  the  claimant : 

"  Your  letter  of  the  31st  ult.,  enclosing  copies  of  orders  for  cars 
from  Capt.  Fleming  C.  Reid,  Quartermaster  Department,  Camp 
Sevier. 

"  Since  the  date  of  your  letter,  as  you  doubtless  know,  Judge  R.  S. 
Lowett,  U.  S.  Director  of  Priority  in  Transportation,  has  suspended 
all  priority  orders,  and  in  line  with  this  action  this  commission  has 
also  suspended  all  of  its  orders  and  instructions  issued  in  connection 
with  those  of  the  U.  S.  Director  of  Priority.  Under  these  conditions 
we  can  not  take  any  action  in  the  matter,  and  woidd  suggest  that  you 
press  your  claims  with  the  railroad  company." 

18.  On  January  4  Capt.  Reid  wrote : 

"  This  is  to  advise  with  reference  to  your  letter  of  December  29th, 
that  Government  orders  for  cars  referred  to  therein  were  issued  by 
this  office  under  date  of  December  29th,  1917." 

19.  On  January  16  Capt.  Reid  wrote : 

"  Complying  with  request  of  your  Mr.  Brigffs^  on  January  14th,  I 
have  referred  your  need  for  empty  cars  at  Melvin,  Mich.,  to  the 
American  Railway  Association,  and  I  am  advised  that  adequate 
equipment  will  be  placed  at  the  disposal  of  Kerr  Hay  &  Grain  Com- 
pany at  their  loading  point. 

"  I  shall  thank  you  to  advise  this  office  of  car  situation  as  effected 
by  influence  now  being  brought  to  bear  by  the  American  Railway 
Association." 

20.  On  April  1,  1918,  the  Director  of  Inland  Transportation,  War 
Department,  wrote  to  the  claimant : 

"  1.  Referring  to  your  letter  of  March  18th  in  reference  to  fur- 
nishing equipment  at  Wellsboro  and  Oswayo,  Pa.,  and  Melvin,  Mich., 
to  be  loaded  with  hay  by  your  agents  for  shipment  to  Camps  Greene 
and  Sevier. 

"  2.  This  matter  is  being  handled  with  the  various  carriers  inter- 
ested' and  it  is  quite  probable  that  you  have  already  received  at  least 
a  part  of  the  equipment  desired. 

"  3.  Will  you  Inndly  advise  what  the  present  status  is,  also,  with 
whom  your  Cxovernment  contract  is  made  1 " 

21.  On  April  4  the  camp  quartermaster.  Transportation  Branch, 
Camp  Sevier,  wrote  to  the  claimant : 

"  1.  On  March  26th  we  wired  that  we  were  in  receipt  of  Penn. 
71939  and  Penn.  526623  and  SSW  28243  which  are  billed  order  notify 
Marion  Cash  Feed  Company  care  camp  quartermaster.  Camp  Sevier, 
Paris,  S.  C,  and  requested  you  to  rush  original  order  notify  bills  of 
lading. 

"  2.  To-day  we  are  in  receipt  of  HV  32818,  containing  oats,  and 
shipped  by  liingham  Hewitt  Company,  Louisville,  Ky.,  order  notify. 

"  3.  The  three  (3)  first  cars  were  unloaded  before  we  ascertained 
that  same  were  billed  order  notify.  The  latter  car  has  been  refused 
by  us  until  receipt  of  the  order  notify  bill  of  lading  covering,  and 
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all  cars  in  future  billed  likewise  will  be  refused  upon  receipt  until 
railroads  are  released  on  receipt  of  order  notify  bills  of  lading. 

"  4.  It  would  save  a  great  deal  of  trouble  and  correspondence  on 
our  part  if  you  would  discontinue  having  cars  shipped  in  here  in 
such  manner.  Please  advise  us  what  you  intend  doing  on  future 
shipments  of  this  kind ;  also  rush  bills  of  lading  covering  the  above 
cars." 

21.  On  April  10  the  camp  quartermaster  at  Camp  Sevier  wrote  to 
the  claimant : 

"  1.  This  office  is  informed  by  the  Transportation  Branch  that 
you  have  been  sent  three  telegrams  and  three  letters,  to  which  no 
reply  has  been  received,  and  we  are  writing  this  letter  to  notify  you 
to  discontinue  shipping  order  notifv,  as  cars  are  refused  upon  ar- 
rival, awaiting  receipt  of  order  notify  bill  of  lading. 

"  2.  The  following  cars  have  been  refused  for  the  above  reason : 
Southern  13286. 

C,  R.  I.  &  P.  46189. 

D.  L.  &  W.  38161. 

"  3.  Demurrage  charges  are  accruing  on  these  three  cars,  and  these 
cars  will  have  to  be  released  by  you  beiore  we  can  accept  tnem. 

"  4.  We  can  not  understand  why  we  have  received  no  answer  to  any 
of  our  letters  or  telegrams,  and  request  prompt  attention  to  this 
matter." 

22.  On  April  17  the  camp  quartermaster  wrote  to  the  claimant : 

"  1.  Reference  order  No.  837,  call  No.  230,  dated  December  11, 
1917,  covering  open  market  purchase  from  vou  of  1,400,000  pounds 
#1  timothy  hay  at  $1.75  per  cwt.  f.  o.  b.  Camp  Sevier,  S.  C,  the 
records  of  this  office  show  that  283,610  pounds  have  been  delivered. 

"  2.  The  records  further  indicate  the  following  cars  enroute : 

Weight         Sblpp<>d 

p.  L.  10223 25,905        1-26-18 

O.,  M.  &  St.  P.  91848 33,990        4-12-lS 

Southern  13G221 23.704        4-12-18 

"  These  cars  will  be  accepted  f .  o.  b.  Camp  Sevier,  S.  C,  subject 
to  usual  w^eight  and  quality,  inspection  and  acceptance. 

"  3.  You  are  hereby  notified  that,  due  to  failure  on  your  part  to 
'Complete  shipment  within  thirty  days  from  date  of  order,  the  balance 
due  on  this  order,  approximately  1,032,791  pounds,  is  canceled. 

"  4.  Acknowledgment   of   receipt   of  this   communication   is  re 
quested. 

"  E.  A.  Brown, 
''  Major^  Quarte'nnaster  Corps^  U,  S,  AP 

23.  On  April  19,  1918,  the  Quartermaster  Corps  wrote  to  tlie 
claimant  as  follows: 

"  With  reference  to  conversation  held  with  your  representative  in 
Washington,  April  15,  requesting  that  empties  be  placed  for  hay  for 
1,400,000  lbs.  which  your  representative  stated  you  had  sold  to  the 
camp  quartermaster  at  Camp  Sevier  on  December  11,  this  matter  was 
taken  up  with  the  depot  quartermaster  at  Atlanta,  Ga.,  under  whose 
jurisdiction  Camp  Sevier  is,  and  the  depot  quartermaster  states  that 
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in  December  an  order  was  placed  with  your  firm  for  this  amount  of 
hay  to  be  delivered  within  30  days,  which  stipulation  was  not  carried 
out,  and  for  this  reason  the  depot  quartermaster  at  Atlanta  states 
the  balance  of  the  contract  was  cancelled.  Therefore,  no  action  will 
be  taken  relative  to  furnishing  you  the  empties  as  requested  for  this 
particular  order." 

24.  The  claimant  says  that  it  shipped  the  following  42  cars  of 
hay  which  were  not  accepted.  The  following  information  has  been 
furnished  by  the  claimant  since  the  hearings  : 


Shipped  f roin— 


Vnijolira,  N.  Y 

Vii'jf^lira.  N.  Y 

Vn/.lica.N.  Y 

v[;Jlport,  I'a.,  or  Ocnessee,  Pa. 

>-  va>  0,  Pa 

')sn-a\  0.  Pa 

.lillport,  Pa 

,I,11;  ort,Pa 

ilillr.ort,  Pa 

ljlli>ort,  Pa 

T(  .vanda,  Pa.) 

li<iilk  burs:,  I'a 

^rvaiida,  Pa.,  and  Bliss,  N.  Y 

V \  so V ,  I'a 

'ff'T  River.  N.  Y 

Jt'iirs^ee,  i'a 


r*  n'->soo,  Pa 

l:lfonI,  Pa.,  and  Genessee 

prui'^s.  N.  Y 

prints,  N.  Y 

liss,    N.   Y.,   and  Freedom, 
N.  Y. 

» JiMis ,  Pa 

rliins.  Pa. 

<Iilisori,  N.  Y 

ii'r'*lii-a,  N.  Y 

o  ileirc,  Pa.,  or  Alleghany, 
la. 

o  ilf'ito,  Pa 

o.iU  ttf,  Pa 

a  srnMKX'Ville,  Pa 

lis'^.  N.  Y.,  or  Freedom,  N.  Y, 

s'.vayo.  Pa 

\)  s,un.la.  Pa.) 

lidfllt^buFR,  Pa.) 


S'oH^boro,  Pa.) 

V'riNhoro,  Pa.) 

W'llsboro,  Pa.) 

;iniira,  N.  Y.,  or  Middlcburg, 

owarnia.  Pa.) 

a Aiinda,  Pa.) 

iTf'bca,  N.  Y 

tTMiania,  Pa.) 

iiiaiglcihouse,  Pa 


Date  of  shipment 
(1918). 


Apr.  27  or  28 

Apr.  26 

Apr.  26 

Apr.24 

Apr.30 

Apr.  2,3 

Mav  6or  Apr.  27. 
May  6  or  Apr.  26. 
May  6  or  Apr.  30. 

Mav  1  or  6 

Apr.  2()  or  23 

Arr.27 

Mav6 

Mav6 

Apr.24  or 26 

Apr.  25  or  26 

Apr.  26 

Apr.  25  or  26 

Apr.  24  or  27 

Apr.  »i  or  27 

Apr.  23 


Car  number. 


Apr.24 

May  lor 3 

Apr.  27  or  29 

Apr.  29or  May  4. 
Apr.29 , 


Apr. 
Apr. 
Apr. 
Mav 
May 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 


29 

29 

17  or  is! 

3 

6 

24 

23 


26. 
26. 
26. 
23. 


Mavl.. 
May  1.. 
Mav  22. 
Apr.  16. 
Apr.  6.. 


G.  T.  P.308660 

G.  I.  &  8.  79.=i725 

N.Y.C.  220031 

N.  H.  64021 

Erie  110239 

I.  C.  2('ilK)l 

G.T.32556 

G.  T.  10tl396 

M.  C.  S970 

C.  I.  &  L.  17465 

L.  &  N.  4(W;i 

B.  *  M.  or  D.  &  M.  49067 

A.  T.  &  S.  F.  30475 , 

R.I.  43.548 

P.  M.C.  ICY.  20130 

N.  P.  orM.  P.  40144 

N.  Y.  C.  111756 

P.  «fe  L.  E.  33417 

B.  «t  O.  H92<M 

n.  L.  32S02  or  32082 

I.  C.130o;i9 


C.  H.  &  D.4170, 

Pa.  562289 

B.  &M.  68229... 

P.  M.  5iri8 

Pa.  74714 


Pa.  20649 

C.N.  K.  KHWo 

D.&  H.  24KS2 

C.  &  O.  29t.KiS 

C.  S.  &  T.  P.  32878.. 
N.  W.  or  C.    &   N. 
14(»140. 

Fo.  Rv  l.y>67 

M.  P.37151 

T.C.  39329 

N.  Y.C.  100232 


W. 


Pa.  22663 

M.  P.  401241  or  40241, 

M.  C.  frl223 

Erie  102343 

C.  P.  75868 


Amomit 

in 
pounds. 


24,693 
24,392 
26, S24 
22, 875 
25,463 
30,067 
25,073 
19,883 
21,515 
21,788 
28, 559 
26.819 
19.274 
29;  280 
23,019 
30.650 
25',  266 
31,085 
21,900 
24.660 
19,941 

20,910 
25, 520 
21,374 
26,900 
20,900 

26,400 
25.8f)0 
22; 562 
20,655 
23.517 
24j96t; 
24,757 

24,979 
26,634 
20, 795 
20,037 

26,765 
23,280 
28,4-15 
27, 772 
25, 700 


Cost 

price 

per  ton 

paid  by 

claimant. 


1,030,694 


$23.00 
23.00 
23.00 
20.60 
22.00 
24.00 
21.00 
21  00 
21.00 
21. CO 
25.  (X) 
24.00 
25.00 
26. 00 
25.00 
24.00 
23.00 
24.(0 
23.00 

23.ro 

25.00 

25.00 
25.00 
24.00 
23.00 
21.00 

20.00 
20. 00 
24.00 
25.00 
24.00 
?5.00 
24.00 

25.40 
24.00 
25.40 
24.00 

25.00 
25.  (X) 
23.00 
24.00 
22.00 


The  claimant  says  that  this  hay  was  consigned  in  various  ways, 
ifc  mostly  to  Marion  Cash  Feed  Co.,  Greenville,  S.  C,  and  to  order 
■  shipper,  notify  Capt.  Baker,  Q.  M.,  Camp  Sevier. 
25.  The  claimant  says  that  of  the  above  42  cars  which  the  Govern- 
ent  refused  to  accept,  13  were  later  resold  to  the  Government  and 
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that  of  these  13  cars  6  were  paid  for  by  the  Government  at  the  time 
of  the  resale  or  soon  thereafter.  (Exhibit  11,  p.  42,  Transcript 
July  1,  1919).  Claim  for  the  payment  for  the  remaining  7  cars  was 
made  in  this  petitioner's  claim  No.  582.  In  that  claim  the  claimant 
was  allowed  the  sum  of  $12,870.94  (1,  these  Decisions,  426),  which 
sum  included  an  item  of  $3,026.52  in  payment  for  the  172,938  pounds 
contained  in  those  7  cars,  at  $35  per  ton.  The  claimant  therefore 
has  been  paid  for  all  hay  which  the  Government  got,  and  in  this 
case  it  makes  no  claim  for  hay. 

26.  The  claimant  states  that  the  balance  of  the  42  cars,  namely,  29, 
were  later  resold  to  other  parties  or  to  the  Government  at  a  price 
of  $35  or  better,  except  2  cars  sold  at  $30  per  ton,  on  which  it  claims 
a  loss  on  resale  aggregating  $140  noted  below  (pp.  85-88,  Transcript 
July  10,  1919;  Exhibit  11,  supra). 

27.  The  claim  in  this  proceeding  for  $5,213.11  is  made  up  of  the 

following  items  (Exhibit  11,  supra) : 

Freight  covering  moyement  away  from  GreenviUe,  S.  C ^,672.12 

Reoonsignment  charges 130. 00 

Demurrage 270.99 

Loss  on  resale  of  two  cars  (Nos.  I.  C.  26991  and  I.  C.  335G4) 140.00 

C.  S.  Briggs,  salary,  one  month's  time  In  tracing  lost  cars 400.00 

Logan  Larkey,  bookkeeper,  salary,  one  month's  time  tracing  lost  cars.  100.00 

Ralf  Carson,  attorney,  special  assistance 125.00 

Hotel  bills,  incidental  expenses,  R.  R.  fare,  including  trips  to  Wash- 
ington to  release  cars,  demurrage  charges,  three  people,  one  month-  375. 00 

Total  claim 5. 213. 11 

28.  Of  this  total  amount  claimed,  $1,680  is  for  freight  covering 
the  movement  of  4  cars  away  from  Greenville,  There  is  a  dispute 
between  the  claimant  and  the  railroad  company  as  to  the  liability 
of  the  claimant  to  pay  it,  and  the  matter  is  now  in  litigation.  This 
part  of  its  claim,  therefore,  is  made  contingently  upon  claimant*s 
ultimate  liability  to  pay  it  to  the  railroad  company  (pp.  56-4>^, 
Transcript  July  10,  1919).  The  claimant  also  includes  an  item  of 
freight  on  car  No.  20130,  amounting  to  $606.67,  which  claimant  dis- 
putes with  the  railroad  company  and  which  it  withdraws  from  this 
claim  in  the  event  that  it  is  not  liable  to  pay  it  (pp.  73-75,  Transcript 
July  10,  1919). 

29.  It  appears  that  some  of  the  cars,  after  reaching  Greenville, 
were  reconsigned  elsewhere,  presumably  on  the  order  of  someone. 
There  is  no  competent  evidence  as  to  who  ordered  or  was  responsible 
for  such  reoonsignment.  Part  of  the  freight  and  demurrage  charges 
claimed  is  on  account  of  the  so-called  "joy  rides"  of  such  recon- 
signed cars. 
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30.  From  the  material  at  hand  it  appears : 

POODdS. 

Delivered  prior  to  Apr.  17  (letter  of  Apr.  17) 283,610 

En  route  on  Apr.  17  (letter  of  Apr.  17) 83,599 

Also  on  Apr.  17  (per  statement  of  claimant) ^ 76,034 

Shipped  after  Apr.  17  (per  statement  of  claimant) 954,660 

Total  amount  shipped 1,897,903 

Balance  unshipped 2, 097 

Total  amount  of  contract 1,400,(X)0 

31.  Hearings  were  held  in  this  case  on  June  25,  July  1,  and  July  10, 
1919,  at  about  the  same  time  that  the  hearings  in  this  claimant's  other 
three  cases,  Nos.  580,  681,  and  582,  were  held.  Much  confusion  and 
delay  has  been  caused  because  claimant  insisted  on  haying  its  claim 
heard  out  of  order  and  in  preference  over  other  claimants,  and  on 
the  second  day  after  its  petition  was  received  by  this  Board  on 
June  23,  1919,  and  before  there  was  time  for  the  attorneys  attached 
to  this  Board  to  prepare  the  case  for  hearing.  Claimant's  other  three 
cases  referred  to  were  decided  on  July  31,  1919.  It  was  hoped  that 
the  litigation  between  the  claimant  and  the  railroad  company,  above 
referred  to,  would  come  to  a  conclusion  and  thus  dispose  of  that 
branch  of  this  case.  It  is  now  understood,  however,  that  the  litiga- 
tion has  again  been  adjourned  at  the  claimant's  instance,  and  it  is 
felt  to  be  no  longer  desirable  further  to  withhold  consideration  and 
decision  of  this  case  on  that  ground.  Consideration  of  this  case  was 
referred  to  this  Board  by  resolution  of  the  War  Department  Claims 
Board  of  June  24,  1919. 

DECTSION. 

1.  We  think  that  the  claimant  and  the  United  States  reached  an 
i^reement  for  the  purchase  and  sale  of  1,400,000  pounds  of  hay  at 
B1.75  per  hundredweight,  f.  o.  b.  Camp  Sevier.  The  only  difficulty 
is  as  to  the  time  within  which  the  claimant  agreed  to  ship  it  from 
points  in  Pennsylvania.  From  all  the  transactions  we  think  that  the 
claimant's  promise  was  to  ship  it  within  30  days  from  December  11 
)r  as  soon  thereafter  as  cars  should  be  rendered  available  for  that 
purpose  by  the  (jovernment  or  by  the  best  eiforts  of  the  claimant 
ictin^  either  independently  or  in  cooperation  with  the  Army. 

2.  Since  the  agreement  was  not  necessarily  to  be  performed  within 
iO  days  and  was  in  excess  of  $500  in  amount  and  was  not  signed  by 
he  contracting  parties  with  their  names  at  the  end  thereof,  we  think 
hat  the  agreement  was  not  executed  in  the  manner  prescribed  by 
aw  (sec.  3744,  Revised  Statutes;  sec.  6853-b,  U.  S.  Compiled 
>tatntes),  and  that  therefore  the  case  properly  falls  within  the  act 
f  March  2,  1919. 
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3.  A  more  complete  investigation  into  the  facts  in  this  case  than 
was  possible  at  hearings  begun  on  the  second  day  after  the  claimant 
presented  its  petition  may  show  conclusively  that  the  claimant  did 
not  use  its  best  efforts  to  secure  cars  to  ship  this  hay.  The  facts  ap- 
pearing seem  to*  raise  that  inference.  From  December  11,  1917, 
to  April  17,  1918,  the  claimant  had  shipped  only  about  one-third 
of  the  hay  contracted  for.  Upon  the  receipt  of  the  notice  of  April 
17,  it  suddenly  showed  a  great  burst  of  speed,  and  commencinjr 
about  a  week  after  that  notice  was  sent  and  ending  about  May  G 
shipped  substantially  the  balance  of  two-thirds  of  the  order,  or  about 
a  millon  pounds.  The  question  immediately  comes  to  mind  as  to 
how  the  claimant  was  able  to  accomplish  this,  especially  in  view  of 
the  fact  that  the  Quartermaster  Corps  in  its  letter  of  April  19  re- 
fused to  assist  it  to  get  cars  for  this  contract.  But  the  fact  is  that 
it  did  accomplish  it,  and  from  that  fact  there  is  an  inference  that 
previously  it  had  not  been  exerting  its  best  efforts  to  secure  cars 
and  to  ship  the  hay  on  this  contract.  Since  both  sides  knew  that 
this  hay  was  to  be  used  to  feed  horses  which  were  compelled  to  eat 
wheat  straw  because  of  the  lack  of  hay,  time  was  of  the  essence  of 
the  contract.  On  that  state  of  facts  the  claimant  would  have  been 
seriously  in  default,  and  the  letter  of  April  17  would  have  been 
a  justifiable  cancellation  of  the  contract.  We  think,  however,  that 
it  is  not  necessary  to  hold  that  the  claimant  was  in  default  and 
that  the  Government  canceled,  because  we  are  of  the  opinion  that 
the  claimant  is  not  entitled  to  relief  on  other  grounds. 

4.  Assuming  that  the  claimant  had  not  broken  its  contract  prior 
to  April  17,  1918,  and  that  the  Government  therefore  had  no  right 
to  cancel  on  that  account,  and  that,  consequently,  the  letter  of 
April  17  did  not  amount  to  a  cancellation,  we  think  that  we  are, 
nevertheless,  compelled  to  reach  the  same  result.  In  that  event  the 
letter  of  April  17  was  a  complete  and  unequivocal  repudiation  of 
the  agreement  as  to  all  hay  not  already  delivered  or  not  therein 
recited  to  be  in  transit,  and  was  notice  that  the  Government  would 
not  go  on  with  the  contract  and  accept  the  balance  of  the  hay.  If 
that  letter  was  not  a  cancellation  of  the  contract,  it  at  least  amounted 
to  an  anticipatory  breach  of  the  contract  by  the  United  States.  In 
such  circumstances  it  was  the  duty  of  the  claimant,  upon  receipt  of 
that  letter,  to  do  nothing  further  which  would  increase  the  damage 
to  the  United  States.  (Williston's  Waldos  Pollock  on  Contracts, 
pp.  369,  349,  and  cases  there  cited;  Roehm  v.  Horst^  178  U.  S.  1  at 
20-21;  13  Corpus  Juris  655-656;  Clark  v.  Marsiglia^  1  Denio,  317.) 
Prof.  Williston  states  the  rule  in  his  Wald's  Pollock  on  Contracts  at 
page  349  as  follows : 

"  There  is  a  line  of  cases  running  back  to  1845,  which  hold  that 
after  an  absolute  repudiation  or  refusal  to  perform  by  one  party  to 
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a  contract,  the  other  party  can  not  continue  to  perform  and  recover 
dama«:es  based  on  full  performance.  This  rule  is  only  a  particular 
application  of  the  general  rule  of  damages  that  a  plaintiff  can  not 
hold  a  defendant  liable  for  damages  which  need  not  have  been  in- 
curred ;  or,  as  it  is  often  stated,  the  plaintiff  must,  so  far  as  he  can 
without  loss  to  himself,  mitigate  the  damages  caused  by  the  defend- 
ant's wrongful  act.  The  application  of  this  rule  to  the  matter  in 
question  is  obvious.  If  a  man  engages  to  have  work  done,  and  after- 
wards repudiates  his  contract  before  the  work  has  been  begun  or 
when  it  has  been  only  partially  done,  it  is  inflicting  damage  on  the 
defendant  Tvithout  benefit  to  the  plaintiff  to  allow  the  latter  to  insist 
on  proceeding  with  the  contract.  The  work  may  be  useless  to  the 
defendant,  and  yet  he  would  be  forced  to  pay  the  full  contract  price. 
On  the  other  hand,  the  plaintiff  is  interested  only  in  the  profat  he 
will  make  out  of  the  contract.  If  he  receives  this  it  is  equally  ad- 
vantageous for  him  to  use  his  time  otherwise.  By  every  considera- 
tion of  mercantile  convenience  these  decisions  are  correct.  The  facts 
of  one  of  the  few  cases  which  are  directly  opposed  to  them  need  only 
be  stated  to  illustrate  this.  The  defendant,  resident  in  Illinois,  con- 
tracted to  buy  of  the  plaintiff,  resident  in  New  Jersey,  500  tons  barbed 
wire.  After  120  tons  had  been  delivered  the  defendant  requested 
the  plaintiff  to  stop  further  shipments,  and  on  the  refusal  of  the 
latter,  telegraphed,  *Will  not  take  wire  if  shipped.'  Nevertheless^ 
the  plaintiff  went  tlirough  the  futile  and  expensive  steps  of  pre- 
paring and  sending  the  rest  of  the  wire,  and  was  held  entitled  to 
recover  damages  for  so  doing." 

In  Sedgwick  on  Damages,  section  636c,  it  is  said: 

"  If,  on  the  other  hand,  any  further  expenditure  in  performance 
of  the  contract  after  the  reception  of  the  notice  of  repudiation  would 
be  a  mere  waste,  the  plaintiff  cannot  incur  such  expense,  but  must 
cease  performance  upon  reception  of  the  notice  of  repudiation. 
*  *  *  But  the  same  rule  applies  even  in  the  case  of  a  sale  of  ordi- 
nary goods  salable  in  the  market,  when  the  plaintiff  insists  upon 
shipping  the  goods  to  the  place  of  delivery,  at  considerable  expense 
for  carriage,  although  it  has  received  notice  that  the  goods  will  not 
be  accepted  by  the  purchaser." 

5.  It  is  therefore  our  opinion  that,  upon  the  receipt  of  the  letter 
of  April  17,  the  claimant  should  have  refrained  from  shipping  hay 
which  the  Government  had  notified  it  that  it  would  not  accept,  andl 
thus  have  mitigated  the  damage  to  the  United  States.  This  the 
claimant  did  not  do;  but,  on  the  contrary,  it  shipped  substantially 
the  whole  balance  of  the  hay.  It  is  because  of  this  shipping  that  it 
has  incurred  most  of  the  charges  which  it  seeks  to  recover  from  the 
Government  and  which  charges,  for  the  reasons  stated,  we  think 
it  is  not  entitled  to  recover. 

6.  Three  of  the  42  cars  the  claimant  says  that  it  shipped  prior  to 
the  letter  of  April  17,  namely : 

&938— 20 91 


1434  DECISIONS  BOABD  OF  COKTBACT  ADJUSTMENT. 


Cost  to 
Oar  No.  Wdcbt.       dumoDt  pv  Daloifalpp«L 

i 


C.  p.  75858. 25,7BD  122.00     Apr.t 

Erie  102343 27.772  21.00    Apr.lC 

C.N.  E.  10686 22,502  ^  M.00     Apr.norll 


The  first  two  cars  were  later  resold  to  the  GoTemment  at  $35  per 
ton,  so  that  claimant  has  suffered  no  loss  thereon  exclusiTe  of  pros- 
pective profits.  On  the  third  car  the  resale  price  does  not  appear, 
and  the  petitioner  claims  thereon  $420  for  ^^  freight  covering  move- 
ment away  from  Greenville."  This  is  one  of  the  cars  which  went 
on  a  ^^  joy  ride  "  on  the  order,  presmnably,  of  some  unknown  person, 
and  the  charge  of  $420  is  part  of  the  $1,680  in  dispute  between  the 
claimant  and  the  railroad  company  in  the  litigation  above  referred 
to.  This  car  when  originally  shipped  south  was  consigned  shipper's 
order,  notify  Q.  M.,  Camp  Sevier,  S.  C.  The  contract  was  to  deliver 
f.  o.  b.  Camp  Sevier.  This  car  could  not  be  delivered  or  tendered 
under  the  contract  until  it  was  released  on  the  shipper's  order.  Un- 
til then  it  was  not  under  the  control  of  the  quartermaster.  It  does 
not  appear  that  this  car  was  ever  so  released,  and  the  fair  inference 
seems  to  be  that  it  was  not  so  released  before  it  went  on  its  ^  joy 
ride."  Moreover,  it  was  concededly  not  accepted  by  the  Government. 
We  do  not  think  the  expense  of  such  "  joy  ride  "  is  properly  charge- 
able to  the  United  States  under  this  contract. 

7.  The  act  of  March  2, 1919,  does  not  permit  the  payment  of  pros- 
pective profits  under  an  informal  contract  like  the  one  in  question 
here.    On  an  adjustment  under  that  act  the  claimant  would  be  en- 
titled to  receive  what  it  paid  for  these  42  carloads;  the  freight  to 
Camp  Sevier  on  the  3  cars  in  transit  on  April  17  (but  not  on  the 
other  39  cars),  plus  its  actual  carrying  charges  and  overhead  on  the 
42  carloads  down  to  April  17,  and  thereafter  on  the  said  3  carloa<ls 
until  resale,  and  a  reasonable  amount  for  what  such  charges  would 
have  been  on  the  39  carloads  (had  they  not  been  shipped),  until  it 
reasonably  should  have  been  able  to  dispose  of  them,  less  the  fair 
salvage  value  of  the  42  carloads.    In  this  case  the  fair  salvage  value 
has  been  liquidated  by  the  claimant's  resale  of  the  cars,  and  is  $3o 
per  ton  or  better  on  40  cars  and  $30  per  ton  on  2  cars.    Since  claimant 
paid  only  about  $23  per  ton  on  the  average  for  this  hay  and  ha> 
resold  at  such  a  good  figure,  the  difference  between  the  purchase  and 
sale  price  would  appear  to  be  clearly  tnore  than  its  carrying  charges 
overhead,  and  the  freight  on  the  movement  of  the  3  cars  southwani. 
It  therefore  appears  that  on  a  settlement  the  claimant  would  be  en- 
titled to  nothing. 
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8.  For  the  reasons  stated  we  are  of  the  opinion  that,  whether  the 
(tter  of  April  17  was  a  cancellation  for  claimant's  default  or  an 
aticipatory  breach,  the  claimant  is  not  entitled  to  any  settlement 
nder  the  act  of  March  2, 1919,  and  the  petition  is  therefore  denied. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  relief  prayed  for. 
Col.  Delafield  and  Lieut.  Lent  concurring. 


April  24,  1920. 
Case  No.  2622. 

In  re  CLAIM  OF  THE  B.  H.  LONG  CO. 

1.  ANTICIPATED    CONTEACTS  —  PEEPAEATIOH    FOR    PEEFOEMAHCE.— 

Where  claimant  had  been  engaged  in  manufacturing  for  the  Ctovem- 
ment  articles  which  required  the  use  of  webbing,  and  knew  of  the  Got- 
ernment's  needs  for  webbing,  and  incurred  expense  in  purchasing  and 
equipping  a  factory  for  the  manufacture  of  webbing  in  expectation  of 
receiving  Government  contracts,  but  without  definite  instructions  or  re- 
quests from  any  Government  officer,  and  without  any  contract  for  the 
manufacture  of  webbing,  there  is  no  obligation  on  the  part  of  the  Gov- 
ernment to  reimburse  claimant  for  any  loss  it  may  have  suffered  ou  ac- 
count of  the  purchase  of  such  plant  and  equipping  it  with  facilities, 
although  such  preparations  were  with  a  knowledge  of  the  procurement 
officers  of  the  Government/ 

2.  CLAIM  AND  DECISION.— Claim  for  $84,097.28  under  the  act  of  March  2, 

1919.    Held,  no  agreement  within  the  meaning  of  said  act. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $84,097.28,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  B.  H.  Long  Co.  is  a  corporation  located  at  Framingham, 
Mass.  During  the  w^ar  this  corporation  entered  into  many  contracts 
with  the  United  States  requiring  the  manufacture  of  equipment  of 
different  kinds.  A  number  of  these  contracts  necessitated  the  use  of 
quantities  of  webbing  which  had  been  supplied  to  the  claimant  by 
other  contractors.  In  the  early  part  of  1918  the  claimant  made  in- 
quiries looking  toward  the  securing  of  a  factory  and  looms  for  the 
purpose  of  making  webbing  to  be  used  in  manufacturing  haversacks 
and  other  articles  for  the  Government.  It  purchased  looms  from  the 
Kilboume  &  Lincoln  Co.,  of  Fall  River,  Mass.,  secured  a  factory  in 
Chelsea,  Mass.,  and  purchased  webbing  yam.  It  installed  looms  at 
the  factory  in  Chelsea  and  endeavored  to  manufacture  webbing  there. 

3.  The  claimant  does  not  allege  that  the  equipping  of  the  Chelsea 
factory  was  in  consequence  of  any  definite  instructions,  directions, 
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or  requests  on  the  part  of  any  officer  or  representative  of  the  Govern- 
ment. It  relies  on  the  fact  that  the  Government  needs  for  webbing 
during  the  spring  and  summer  of  1918  were  extraordinary  and  that 
it  incurred  the  expenditures  with  the  knowledge  of  the  officers  of  the 
United  States  whose  duty  it  was  to  arrange  for  the  manufacture  of 
sufficient  webbing  to  meet  the  Government  needs  and  in  the  confident 
expectation  that  as  soon  as  its  factory  was  able  to  produce  webbing 
which  was  satisfactory  it  would  receive  ample  contracts. 

DECISION. 

The  claimant  corporation  expended  a  considerable  amount  of 
money  in  the  purchase  of  looms  and  yarn  and  in  the  equipment  of  the 
factory  in  Chelsea,  Mass.,  for  the  manufacture  of  webbing.  The  cir- 
cumstances under  which  these  expenditures  were  made  are  such  that 
if  full  weight  is  given  to  the  testimony  of  the  claimant's  witnesses  the 
evidence  falls  far  short  of  establishing  that  the  claimant's  money  was 
expended  in  consequence  of  any  direction,  instruction,  or  request  on 
the  part  of  the  Government.  The  facts  on  which  the  claimant  relies 
are  insufficient  to  bring  this  claim  within  the  provisions  of  the  act  of 
March  2, 1919.  It  is  not  claimed  that  any  orders  or  contracts  for  the 
manufacture  of  webbing  were  entered  into  between  the  claimant  and 
the  Government.  It  is  conceded  that  the  claimant  company  up  to 
November  11, 1918,  had  not  been  successful  in  its  efforts  to  produce 
webbing  that  conformed  to  Government  standards.  Under  these  cir- 
cumstances no  relief  can  be  given. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  relief. 
Col.  Delafield  and  Mr.  Hendon  concurring. 


April  24, 1920. 
Case  No.  750. 

In  re  CLAIM  OF  WESTERN  ORE  FTTRCHASHrO  CO. 

1.  WAR  INDUSTRIES  BOARD. — Where  the  olaimant,  acting  under  an  agree- 

ment with  the  War  Indnstries  Board,  made  expenditnrei  and  incurred 
losses  in  the  purchase  of  tungsten  ores,  and  said  agreement  was  after- 
wards ratified  by  the  Procurement  Division,  Ordnance  Department,  aa 
implied  agreement  arose  under  the  act  of  March  2,  1919,  to  reimburse 
claimant  for  such  losses. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,   1919,  for  |7,- 

838.42  losses  on  tungsten.    Held,  claimant  entitled  to  recoYer. 

Lieut,  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $7,838.42,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  alleges  in  its  petition  that  on  or  about  August  3, 
1918,  it  received  the  following  telegram  from  Mr.  Hugh  W.  San- 
ford,  Chief,  Ferro- Alloys  Section,  Chemicals  Division,  War  Indus- 
tries Board : 

"  Until  further  advised,  purchase  from  producers  stocks  or  imports 
during  the  next  sixty  days  up  to  one  hundred  tons  tungsten  con- 
centrates, sheelite,  or  wolframite  only  with  analysis  not  less  than 
sixty  per  cent  tungstic  acid,  not  over  point  naught  four  phosphorous, 
not  over  one  per  cent  sulphur,  not  over  two  per  cent  manganese,  and 
free  of  copper  and  tin.  Arsenic  or  antimony  not  to  exceed  point 
naught  four  per  cent,  and  without  other  impurities.  Pay  for  this 
ore  a  price  not  exceeding  twenty-five  dollars  per  unit  f .  o.  b.  your 
works ;  it  being  understood  that  out  of  this  price  or  lower  price  you 
will  absorb  the  usual  compensation  for  yourself  for  purchasing,  han- 
dling, sampling,  analysis,  etc.  When  a  carload  is  accumulate,  wire 
and  we  will  give  shipping  directions  immediately  and  arrange  for 
payment  of  draft  attached  to  bill  of  lading.  Tnis  refers  to  your 
telegram  of  August  first  to  Charles  Merrill.  Primos  Chemical  Com- 
pany advises  buying  at  twenty-one  dollars  and  fifty  cents,  and  hope 
to  get  the  tonnage  around  this  figure.  Do  your  best  for  the  Govern- 
ment and  keep  confidential." 
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This  telegram  was  confirmed  by  a  letter  of  the  same  date  to  the 
laimant  by  Mr.  Sanf ord  as  follows : 

"We  wired  you  to-day  as  follows:  (See  telegram  of  August  3^ 
iipra.) 

"  This  telegram,  we  believe,  is  self-explanatory.  The  money  for 
lis  purchase  is  arranged  for  with  the  Ordnance  Department. 

"  We  do  not  intend  by  this  purchase  to  raise  the  price  of  tungsten 
re  in  the  West,  and  do  not  intend  to  outbuy  American  consumers. 
)ur  intention  in  buying  this  tungsten  is  to  buy  those  ores  which  are 
1  stock,  and  which  can  not  find  a  ready  market  at  the  market  price, 
n  other  words,  we  wish  to  take  over  the  ore  which  is  in  stock  of 
ood  quality  that  is  unsalable  at  a  fair  market  price,  and  thus  en- 
)urage  western  production  of  this  ore,  by  thus  affording  a  ready 
Larket  for  the  same,  and  at  the  same  time  getting  for  the  Govern- 
lent  a  reserve  supply  at  a  reasonable  figure.  This  action  will  be  as 
eneficial  in  the  purchase  of  imported  ore  as  it  will  in  the  purchase 
f  domestic  ore. 

"  If  any  ore  is  offered  that  does  not  come  within  this  range  of 
nalyses  stated,  please  wire  us  definitely  analysis  and  price  at  which 
ime  can  be  secured,  and  we  will  give  you  advice  whether  or  not  to 
urchase.  It  is  quite  possible  if  more  ore  is  available  than  the  hun- 
red  tons,  we  will  purchase  the  additional  quantity.  Our  idea  was 
>  get  one  hundred  tons,  and  if  this  was  quickly  securable,  we  would 
Lve  you  advice  further  along  this  line, 

'^  We  understand  you  will  be  in  a  position  to  finance  this  ore  up 
fitil  you  get  a  car  load;  but  if  this  can  not  be  done,  let  us  know 
id  we  will  be  able  to  arrange  some  banking  facilities  likely  that 
ill  take  care  of  this. 

"  If  you  have  any  suggestions  or  inquiries  to  make  in  regard  to 
lis  matter,  kindly  wire  us  and  we  will  give  you  any  information 
anted.  We  are  anxious  to  have  this  work  progress  as  quickly  as 
)ssible,  and  hope  to  have  quick  action,  and  hope  that  the  procure- 
ent  of  this  ore  will  be  speedily  arranged  for.  We  understand  from 
[v.  Merrill  that  we  can  count  on  you  for  the  greatest  cooperation, 
id  that  you  will  do  everything  you  can  to  help  the  Government  in 
Lis  situation,  and  we  are  depending  upon  you  for  these  results." 

On  August  4,  1918,  claimant,  by  its  general  manager  and  manag- 
g  director,  Mr.  F.  M.  Manson,  acknowledged  receipt  of  the  above 
legram  of  August  3,  as  follows : 

"  Yours  third  noted,   ^^ill  take  action.    TV^ill  write  you  fully." 

On  August  5, 1918,  the  claimant,  by  Mr.  Manson,  acknowledged  by 
tter  the  telegram  of  August  3,  in  words  and  figures  as  follows : 

"  Eeplying  to  your  telegram  of  August  third,  reading  as  follows 
ee  telegram  of  August  3,  supra)  : 

''  I  have  been  buying  considerable  tungsten  for  the  Vanadium 
Hoys  Steel  Company,  of  Latrobe,  Pennsylvania,  and  I  still  have 
me  to  purchase  for  them  to  fill  their  orders.  I  have  been  paying 
T  them  $22.00  f.  o.  b.  point  of  origin,  but  I  find  that  other  pur- 
ijisers  have  paid  as  high  as  $23.50  or  $24.00  f.  o.  b.  shipping  point, 
1(1  I  have  been  unable  to  obtain  the  consent  of  the  Vanadium 
Hoys  Steel  Company  to  raise  their  maximum.     Consequently  I  have 
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lost  quite  a  few  shipments.  Furthermore,  most  of  the  consumers  in 
the  East  are  unwillintr  to  accept  wolframite,  hubnerite,  and  ferl)erite, 
and  within  the  past  two  or  three  weeks  I  had  a  great  manj'  inquiries 
for  prices  on  these  grades,  so  I  do  not  believe  that  I  will  have  any 
trouble  in  securin«i  for  you. 

"  I  note  you  state  '  purchase  from  producers'  stocks  or  imports.' 
I  have  100  tons  of  wolframite  offered  me  from  China,  90-day  de- 
livery, of  the  following  analysis:  60  to  65 ^f  WO3;  .03%  phos- 
phorus; 1.5%  sulphur;  no  copper,  no  tin,  no  arsenic. 

"  I  believe  that  I  will  be  able  to  secure  this  material  f .  o.  b.  Pan 
Francisco,  on  the  basis  of  $22.00  to  $22.50  per  unit.  Please  adnse  if 
you  will  be  willing  to  accept  this  material,  for  maximum  of  90-day 
delivery.  In  the  meantime  I  am  quite  sure  that  I  will  be  able  to 
pick  up  small  lots  throughout  the  West  of  both  scheelite  and  wol- 
framite, as  per  your  specifications. 

"  I  further  note  that  you  say  I  am  authorized  to  pay  a  price  not 
exceeding  $25.00  per  unit  f.  o.  b.  our  w^orks.  I  would  suggest  that 
you  make  this  read  f.  o.  b.  railroad  point  covered  by  the  transcon- 
tinental freight  rates,  as  otherwise  the  producer  must  be  forced  to 
pay  the  local  rate  into  our  plant. 

"  We  would  like  to  arrange  to  draw  against  our  purchases  up  to 
100%  of  the  value  of  the  shipment  on  our  sampling  and  either  Le- 
doux  &  Company,  of  New  York,  or  Watt's  results  at  Boulder,  Colo- 
rado, if  possible. 

"  Some  of  the  buyers  in  the  field  are  making  advances  of  80  to 
90%,  and  producers  are  forced  to  wait  two  and  three  months  for 
their  final  results,  which  itself  is  a  great  drawback  to  the  producers 
in  this  country,  and  should  be  overcome  if  possible,  especiallv  on  au- 
tomatic sampling,  as  such  sampling  is  considered  accurate.  You  diJ 
not  state  in  your  telegram  what  advance  you  would  be  willing  10 
make  on  shipments  of  tungsten,  so  would  greatly  appreciate  your 
advising  me  regarding  this.  I  suggested  100%,  as  it  really  should 
be  so. 

"  I  do  not  believe  we  will  have  to  go  as  high  as  $25.00  for  the  time 
being,  but  it  is  very  well  for  me  to  know  your  maximums. 

"  Should  anything  come  up,  I  will  take  the  matter  up  with  you 
by  wire,  and  should  I  be  able  to  assist  you  in  any  other  manner, 
kindlv  command  me." 

Mr.  Sanford,  by  telegram  dated  August  16,  1918,  answered  claim- 
ant's letter  of  August  5,  as  follows :  # 

"  Letter  fifth,  do  not  wish  to  buy  at  prices  higher  than  offered  by 
regular  trade  buyers,  but  wish  to  pick  up  lots  up  to  tonnage  men- 
tioned our  telegram  third  that  otherwise  would  not  find  ready  buyer 
at  going  prices,  and  if  going  price  to-day  is  lower  than  price  men- 
tioned our  wire  third  do  not  pay  more  than  present  going  price." 

Mr.  Manson  acknowledged  receipt  of  this  telegram  on  the  same 
date  as  follows : 

"  Referring  to  your  wire  sixteenth.  Trying  secure  for  you  at  best 
price,  but  understand  some  eastern  concern  has  this  week  paid  as 
nigh  as  twenty-five  per  unit.  I  can  secure  about  seventy  tons  wolf- 
ramite import,  sixty-day  delivery,  of  sixty-five  guaranteed  or  better, 
clean  material.    Are  you  interested?  " 


On  August  16  Mr.  Sanford  wrote  to  claimant  in  words  and  fig- 
ures as  follows : 

"  Your  favor  of  August  5th  received. 

"1.  It  is  not  our  object  to  buy  this  tungsten  at  prices  higher  than 
normal  prices.  As  the  prices  advance  we  will  wish  to  drop  out  of  the 
market.  When  we  have  taken  off  the  market  the  floating  stock  at 
prevailing  prices,  we  will  be  satisfied;  but  in  any  event  we  do  not 
wish  you  to  purchase  more  than  one  hundred  tons,  as  stated  in  our 
telegram  of  August  3rd. 

"Kegarding  the  Chinese  import  one  of  one  hundred  tons:  Please 
advise  us  dennitely  in  regard  to  this  as  soon  as  you  get  the  exact 
price  at  which  same  could  be  purchased.  If  vou  have  already  pur- 
chased part  of  the  one  hundred  tons  we  probably  would  not  wish 
to  take  all  of  this  China  delivery.  The  ninety- day  delivery  would 
be  satisfactory. 

"3.  In  regard  to  the  $25  per  unit  price  f .  o.  b.  your  works,  if  the 
market  price  is  less  than  this  to-day. we  shall  reduce  this  figure  rather 
than  increase  it.  We  believe  we  can  buy  a  sufiicient  supply  of  this 
material  on^a  basis  not  to  exceed  $24.00  per  unit  f.  o.  b.  New  York. 
Before  you  pay  a  price  higher  than  a  basis  of  $24.00  per  unit  f.  o.  b. 
New  York,  it  would  be  advisable  for  you  to  wire  us  each  specific 
instance  for  authority,  because,  as  stated,  we  do  not  wish  to  raise 
the  market,  but  to  keep  down  to  its  level.  We  understand  that 
quite  a  little  foreign  tungsten  is  coming  in,  and  this  may  depress  the 
market  somewhat. 

"  4.  Your  sampling  will  be  satisfactory ;  but  we  want  the  analysis 
of  Ledoux  &  Co.,  New  York.  It  will  be  satisfactory  to  ship  this 
100%  bill  of  lading,  with  sample  certificate  and  analysis  certificate 
attached.  Make  shipments  of  this  material  to  the  Duquesne  ware- 
house, Pittsburgh,  Pa." 

On  August  28,  1918,  Mr.  Sanford,  by  telegram,  canceled  the  offer 
contained  in  his  telegram  of  August  3,  as  follows : 

"All  instructions  concerning  the  purchase  of  tungsten  are  hereby 
cancelled  and  the  offer  of  August  twenty-second  not  being  accepted 
according  to  your  Mr.  Manson  bv  that  date  was  cancelled  auto- 
matically on  August  twenty-sixth." 

The  cancellation  was  confirmed  by  letter  of  same  date  by  Mr. 
Sanford  in  the  following  terms : 

"Confirming  my  conversation  with  your  Mr.  Manson  in  Wash- 
ington yesterday,  please  consider  all  orders  for  the  purchase  of 
tungsten  by  the  writer  as  cancelled  and  consider  the  proposal  of 
August  22nd  as  cancelled  because  it  was  not  accepted  by  date,  August 
2Gth.  This  action  is  taken  because  the  w-riter  was  apjoarently  mis- 
taken in  his  understanding  of  the  willingness  of  the  Ordnance  De- 
partment to  purchase  tungsten  through  this  board  and  is  now  ad- 
vised by  the  Ordnance  Department  tnat  all  purchases  of  tungsten 
will  have  to  be  made  directly  by  the  Ordnance  Department  on  their 
regular  forms  according  to  their  usual  customs  and  terms  that  they 
may  be  willing  to  arrange  with  you. 

"  I  understand  from  you  that  you  have  purchased  about  ten  tons 
of  tungsten  in  scattered  lots  as  per  our  instructions  of  August  3rd. 
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This  tungsten  will  be  taken  care  of  by  the  Ordnance  Department 
on  the  basis  of  our  letter  and  wire  of  August  3rd.  But  all  further 
sales,  as  stated  before,  must  be  made  direct  with  their  department. 
Please,  therefore,  take  this  matter  up  with  ilajor  W.  M.  MacCleary, 
Procurement  Division,  Ordnance  Department,.  6th  &  B  Sts.,  Wash- 
ington, who  will  give  you  any  instructions  that  he  desires  on  the 
subject. 

"  In  order  that  your  western  office  will  understand  the  situation^ 
we  sent  you  the  enclosed  telegram  yesterday.'" 

On  September  16,  Mr.  Manson,  in  compliance  with  instructions 
contained  in  Mr.  Sanford's  letter  of  August  28,  took  up  the  matter 
of  disposing  of  the  ore  purchased,  pursuant  to  the  telegram  of 
August  3,  with  Maj.  W.  M.  MacCleary,  Procurement  Division,  Ord- 
nance Department,  by  the  following  letter : 

"  As  per  my  conversation  over  the  telephone  with  you  from  Pitts- 
burgh, I  wrote  you  according  to  your  suggestion,  setting  forth  the 
method  under  which  I  would  haYe  to  secure  tunorsten  ores  for  vour 
department.  As  yet  I  have  not  heard  from  you,  and  would  greatly 
appreciate  an  earl^'  reply. 

"  On  August  third  I  received  a  telegram  from  Mr.  Hugh  W.  San- 
ford,  Chief  of  Ferro- Alloys  Section,  War  Industries  Board,  reading 
as  follows:  (See  telegram  of  August  3,  supra.) 

"  I  advised  Mr.  Sanford  some  time  ago  that  I  had  about  ten  tons 
of  small  lots  accumulated. 

"  I  am  now  in  receipt  of  a  letter  from  Mr.  Sanford  under  date  of 
August  28th  reading  as  follows : 

"'I  understand  from  you  that  you  have  purchased  about  ten  tons 
of  tungsten  in  scattered  lots  as  per  our  instructions  of  August  3rd. 
This  tungsten  will  be  taken  care  of  by  the  Ordnance  Department  on 
the  basis  of  our  letter  and  wire  of  August  3rd.  But  all  further  sales, 
as  stated  before,  must  be  made  direct  with  their  department.  Please* 
therefore,  take  this  matter  up  with  Major  W.  ^l.  MacCleary,  Pro- 
curement Division,  Ordnance  Department,  6th  &  B  Sts.,  Washington, 
who  will  give  you  emj  instructions  that  he  desires  on  the  subject.* 

"As  I  can  ship  this  material  at  any  time,  would  greatly  appre- 
ciate hearing  from  you  in  the  matter." 

The  claimant  received  no  answer  to  its  letter  of  September  16 
and  on  October  8  sent  the  following  telegram  to  Maj.  MacCleary: 

"  Please  advise  where  to  ship  the  tungsten  ore :  see  my  letter  55ep- 
tember  sixteenth.  This  refers  to  the  order  given  me  by  Mr.  San- 
ford, Chief  Alloys  Division,  War  Industries  Board,  for  same.  A 
prompt  reply  will  be  greatly  appreciated ;  also  instruct  how  I  shall 
draw  for  shipment." 

On  October  16,  1918,  Maj.  MacCleary,  by  Capt.  H.  C.  Phipps 
acknowledged  receipt  of  claimant's  telegram  of  October  8  as  follows: 

"  1.  I  am  directed  by  the  Chief  of  Ordnance  to  acknowledge  n- 
ceipt  of  your  telegram  of  Oct.  8th,  and  to  inform  you  that  the  delay 
in  issuing  the  documents  to  cover  the  purchase  of  tungsten  ore  con- 
centrates purchased  through  Mr.  Hugh  W.  Sanford,  of  the  War 
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ndustries  Board,  has  been  caused  by  withholding  the  approval  of 
he  Procurement  requisition,  which  is  now  in  a  fair  way  to  be 
traightened  out.  As  soon  as  the-  difficulties  are  overcome  in  a 
lethod  of  handling  the  transaction  the  documents  will  issue. 
''  2.  To  be  prepared  to  present  the  matter  for  final  action,  it  is  re- 
uested  that  the  several  lots  be  described  completely  in  the  form 
f  a  memorandum  bill  forwarded  to  this  section  so  that  authoriza- 
ion  may  be  secured  and  Procurement  papers  written  to  cover  the 
iveral  lots  authorized  by  Mr.  Sanford." 

On  November  11,  1918,  the  Procurement  Division,  Ordnance  De- 
artment,  by  Capt.  Phipps,  canceled  the  purchase  order  given  Mr. 
anford  by  the  following  telegram : 

"  Inasmuch  as  shipment  of  the  tungsten  ore  has  not  been  made  as 
irected  by  Mr.  Sanford  and  no  advice  rec'd  definitely  as  to 
urchase  in  reply  our  letter  October  sixteenth,  file  P  four  seven 
aught  point  one  nine  seven  six  nine  six,  the  purchase  will  be  con- 
dered  canceled  and  the  responsibility  of  the  Ordnance  Department 
jases  in  respect  to  this  tonnage." 

3.  At  the  hearing  before  the  Board,  Mr.  F.  M.  Manson,  general 
lanager  and  managing  director  of  the  claimant  company,  testified 
lat  the  regular  business  of  the  claimant  company  is  the  purchasing 
id  handling  of  ores  throughout  the  West;  that  immediately  upon 
iceipt  of  the  telegram  of  August  3  from  Mr.  Sanford,  his  company 
roceeded  to  place  orders  for  tungsten  concentrates;  that  when  the 
:der  was  canceled  on  August  28  his  company  had  purchased  be- 
veen  10  and  15  tons  of  tungsten  concentrates;  that  all  the  commit- 
ents  were  made  between  August  3  and  August  28,  1918;  that  he 
lephoned  to  Maj.  MacCleary  from  Pittsburgh  and  Chicago,  after 
le  purchase  order  had  been  canceled  from  Mr.  Sanford,  with  re- 
)ect  to  the  tungsten  ore  he  had  purchased;  that  he  told  Maj.  Mac- 
leary  that  it  came  within  the  specifications  of  the  purchase  order  j 
lat  he  could  not  comply  with  the  request  of  the  Ordnance  Depart- 
ent  in  its  letter  of  August  16,  1918,  to  describe  the  several  lots  of 
'e  for  the  reason  that  claimant  company  had  not  received  the  chem- 
t's  certificates  as  to  the  final  analysis  of  the  tungsten  concentrates, 
[r.  Manson  further  testified  that  immediately  upon  the  receipt  of 
!r.  Sanford's  telegram  of  August  28,  canceling  the  purchase  order, 
le  organization  of  the  claimant  company  was  instructed  not  to 
irchase  any  more  tungsten. 

4.  This  claim  is  made  for  the  difference  between  the  expenditures 
id  obligations  incurred  under  the  original  purchase  order  and  the- 
nount  received  from  the  final  sale  of  the  material. 

DECISION. 

1.  It  wiU  be  noted  that  the  letter  written  to  the  claimant  by  Rfr. 
mford,  of  the  War  Industries  Board,  dated  August  3,  stated  that 
e  money  for  the  purchase  of  the  hundred  tons  of  tungsten  con- 
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centrales  was  arranged  for  with  the  Ordnance  Department ;  and  that 
Mr.  Sanford  also  stated  in  his  letter  to  the  claimant  of  August  2S, 
1918,  cancelling  the  purchase  order,  that  the  action  was  taken  because 
he  was  apparently  mistaken  in  his  understanding  of  the  willingness 
of  the  Ordnance  Department  to  purchase  tungsten  through  the  AVar 
Industries  Board  and  was  advised  by  the  Ordnance  Department 
that  all  purchases  of  tungsten  would  have  to  be  made  directly  by  the 
Ordnance  Department  on  their  regular  forms  according  to  their 
usual  customs  and  terms  that  they  might  be  willing  to  arrange  with 
claimant  company.  Mr.  Sanford,  in  his  letter  of  August  28,  further 
requested  the  claimant  to  take  the  matter  up  with  Maj.  MacCleary, 
Procurement  Division,  Ordnance  Department. 

2.  The  claimant  company  immediately  telephoned  and  also  wrote 
and  wired  Maj.  MacCleary  outlining  the  action  it  had  taken  in 
response  to  the  purchase  order  of  August  3.  The  response  of  the 
Ordnance  Department  to  its  communications  was  an  explicit  recojr- 
nition  of  the  negotiations  up  to  that  period  and  amounts  to  a  ratifi- 
cation thereof.  The  language  of  the  Ordnance  Department's  letter 
to  the  claimant,  dated  October  16, 1918,  was: 

"  1.  I  am  directed  by  the  Chief  of  Ordnance  to  acknowledge  re- 
ceipt of  your  telegram  of  Oct.  8th,  and  to  inform  you  that  the  delay 
in  issuing  the  documents  to  cover  the  purchase  of  tungsten  ore  con- 
centrates purchased  through  Mr.  Hugh  W.  Sanford,  of  the  War  In- 
dustries Board,  has  been  caused  by  withholding  the  approval  of  the 
Procurement  requisition,  which  is  now  in  a  fair  way  to  be  straijrht- 
ened  out.  As  soon  as  the  difficulties  are  overcome  in  a  method  of 
handling  the  transaction  the  documents  will  issue." 

It  is  the  opinion  of  the  Board  that  by  this  letter  the  Ordnance 
Department  sanctioned  the  action  already  taken  by  the  War  Indus- 
tries Board  and  adopted  such  action  as  its  own. 

3.  The  claimant,  by  its  general  manager  and  managing  director, 
testified  that  it  advised  Maj.  MacCleary  shortly  after  the  purchase  or- 
der was  canceled  on  August  28  that  the  ores  already  purchased  were 
within  the  specifications  of  the  purchase  order  given  by  the  War 
Industries  Board  and  that  it  could  not  describe  the  various  kinils  of 
ores  because  it  had  not  received  the  analysis  of  same  from  the 
chemists. 

On  November  11,  1918,  the  Procurement  Division,  Ordnance  De- 
partment, wired  claimant  that — 

"  Inasmuch  as  shipment  of  the  tun^ten  ore  has  not  been  made  as 
directed  by  Mr.  Sanford  and  no  advice  received  definitelv  as  to  the 
purchase  in  reply  to  our  letter  October  sixteenth  ♦  ♦  *  the  pur- 
chase will  be  considered  canceled  and  the  responsibility  of  the 
Ordnance  Department  ceases  in  respect  to  this  tonnage." 

It  is  the  opinion  of  this  Board  that  the  arrangement  made  between 
the  War  Industries  Board,  represented  by  Mr.  Sanford,  and  the 
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aimant  company  and  adopted  and  ratified  by  the  Ordnance  De- 
artment  was  canceled  on  account  of  the  signing  of  the  armistice 
id  not  because  of  any  breach  of  contract  by  or  negligence  on  the 
irt  of  the  claimant  company. 

4.  The  evidence  adduced  at  the  hearing  and  the  record  establishes 
le  existence  of  a  contract  made  between  the  Government,  acting 
trough  Mr.  Sanford  and  ratified  by  Maj.  MacCleary  and  the  claim- 
it  on  or  about  August  4,  1918,  which  contract  was  canceled  by  the 
overnment  in  the  public  interest  on  or  about  November  11,  1918. 
he  claimant  has  shown  cause  to  justify  reimbursement  on  account 
•  expenditures  incurred  on  account  of  purchasing  ore  on  the  faith 
'  said  agreement.  The  extent  to  which  reimbursement  is  warranted 
this  case  is  the  difference  between  the  original  cost  of  the  materials 
(lieu ted  in  the  petition  and  the  price  obtained  by  claimant  for  same 
len  it  disposed  of  them. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
tms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
[•(Inance  Claims  Board  for  action  in  the  manner  provided  in  sub- 
vision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 
affic  Division. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 


Afbil  24, 1920. 
Case  No  2210. 

In  re  CLAIM  OF  THE  BOEHIER  DIE  CA8TIH0  CO. 

1.  ADDITIONAL  COST  OF  MATEEIALS.— Where  a  portion  of  the  materlaU 
allotted  to  a  mannfaetnrer  of  bouchoxLi  If  compoied  of  rejected  artielety 
which  require  the  removal  of  certain  parti  therefrom  in  order  to  utilise 
inch  materialB,  the  expense  incurred  by  the  manufacturer  in  the  re* 
moyal  of  such  parts  is  a  part  of  the  cost  of  the  material  actually  em- 
ployed in  manufacture  under  a  contract  which  proTides  that  in  addition 
to  the  specified  unit  price  the  Goyemment  shall  pay  the  contractor  an 
additional  amount  per  bouchon  eguivalent  to  the  cost  of  the  material 
used  in  its  manufacture. 

S.  SPECIAL  FACILITIES. — Where  a  formal  contract  has  been  entirely  per- 
formed, and  claimant  has  been  fully  p^id  thereunder,  it  is  not  entitled  to 
an  allowance  for  special  machinery  installed  by  it  for  the  performamee 
of  the  contract. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  %,  1919,  for  flS,- 
644.39,  reduced  at  the  trial  to  f5,130.85,  for  additional  expense  in  re- 
using scrap  material  and  for  the  cost  of  a  die  for  the  manufaetnre  of 
bouchons.  Held,  claimant  entitled  to  recover  only  as  indicated  in  the 
above  syllabi. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATUBE  OF  THE  CLAIM. 

1.  This  is  a  Class  B  claim  filed  originally  with  the  New  York  Dis- 
trict Ordnance  Claims  Board  on  March  14, 1919,  later  referred  to  the 
Ordnance  Claims  Board  and  hy  said  board  transmitted  to  this  Board 
for  disposition  pursuant  to  Supply  Circular  No.  17  (1919). 

2.  On  the  1st  day  of  December,  1917,  the  claimant  entered  into  a 
formal  contract  with  the  Ordnance  Department  (contract  No.  War — 
Ord.  Gl208-454Tw)  for  the  manufacture  of  16,000,000  bouchons  and 
5,000,000  screw  plugs.  August  9, 1918,  it  entered  into  a  similar  con- 
tract (No.  War— Ord.  Pl3290-2326Tw)  for  5,000,000  additional 
bouchons.  The  claim  arises  in  connection  with  said  last-named  con- 
tract. The  statement  of  claim,  as  amended  at  the  hearing,  alleges 
that  the  United  States  should  compensate  this  claimant  for : 

1st.  Expenses  incurred  by  claimant  in  making  fit  for  use  raw 
materials  furnished  by  the  United  States  (rejected 
bouchons  and  parts). 

2nd.  Cost  of  a  bouchon  die  described  in  the  statement  of  claim. 
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FINDINGS  OF  FACT. 

!•  Article  X-A  of  contract  War— Ord.  Pl3290-2326Tw  provides : 

'^  In  addition  to  the  price  hereinafter  speciQed,  the  United  States 
shall  pay  to  the  contractor  an  additional  amount  per  bouchon  equiv- 
alent to  the  cost  of  the  metal  actually  employed  by  it  in  the  manufac- 
ture thereof.  In  computing  metal  ^actually  employed'  the  actual 
loss  for  dross  shall  be  allowed,  but  in  no  event  more  than  5%. 
Contractor  shall  purchase  the  requirements  of  metal  through  Govern- 
ment allocation,  and  at  prices  approved  by  the  Government.  For 
the  purpose  of  determining  the  metal  actually  employed  in  the  man- 
ufacture of  bouchons  aforesaid  contractor  shall  keep  such  record  as 
may  be  required  to  permit  of  an  exact  determination  of  the  quantities 
of  material  so  employed." 

2.  The  rejects  (defective  bouchons,  cut  off  tails  and  parts  thereof) 
required  picking  over  by  hand,  the  removal  of  steel  pins,  springs,  and 
other  attached  parts  before  this  material  could  be  melted  and  utilized 
in  performance  of  the  contract.  Cost  records  of  this  expense  were 
kept. 

3.  The  die  on  which  claim  is  made  was  provided  as  a  reserve  die  in 
case  the  die  in  use  should  go  out  of  commission. 

DECISION. 

1.  The  claimant  is  entitled  to  a  settlement  of  the  cost  of  placing 
the  rejects  (as  described  above)  in  condition  for  use.  This  is  a  part 
of  "  the  cost  of  the  metal  actually  employed  by  it  in  the  manufacture 
thereof."     (Article  X-A  above  quoted.) 

2.  No  support  is  found  for  the  claim  for  reimbursement  of  the  cost 
of  the  die.  It  was  the  claimant's  obligation  to  perform  its  contract. 
The  provision  of  a  die  in  reserve  was  within  this  obligation. 

DISPOSITION. 

This  matter  will  be  transmitted  to  the  Claims  Board,  Ordnance 
Department,  for  the  execution  of  a  settlement  contract  providing  for 
the  payment  to  the  claimant  of  the  amount  found  by  that  board  to 
be  due  under  Article  X-A,  of  the  contract  and  paragraph  1  of  this 
decision. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 


April  24,  1920. 
Case  No.  632. 

In  re  CLAIM  OF  BREWSTEB  &  CO. 

1.  mSTAKE — RE-FORMATION. — For  the  re-formation  of  a  contract  on  the 
gronnd  of  mntnal  mistake,  the  mistake  must  relate  to  the  time  of  the  ex- 
ecntion  of  the  instrnment,  and  it  mmit  appear  that  at  that  particular  time 
hoth  parties  intended  to  say  a  certain  thing,  but  by  mistake  expressed 
a  diiferent  thing  in  the  written  instmment. 

%.  CLAIM,  AND  DECISION. — Claim  for  $307,930.27,  presented  in  accordance 
with  General  Order  103,  based  npon  a  formally  execnted  contract  for 
airplanes.    Held,  claimant  is  not  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103» 
War  Department,  1918,  and  is  for  $307,930.27,  under  the  follDwing 
circumstances : 

2.  Brewster  &  Co.  (the  claimant),  a  corporation  under  the  laws 
of  the  State  of  New  York,  entered  into  a  formally  executed  contract 
with  the  Bureau  of  Aircraft  Production,  United  States  Army,  on 
the  l7th  day  of  October,  1918,  for  the  manufacture  and  production 
of  500  Le  Pere  combat  airplanes  and  spare  parts,  at  a  price  of  $5,395 
each,  a  total  consideration  of  $2,697,500,  contract  No.  4918,  order 
No.  720641. 

3.  Production  under  this  contract  was  never  entered  into,  and  on 
November  13, 1918,  Brewster  &  Co.  were  directed  by  the  Government 
to  suspend  production.  Some  correspondence  followed  and  on  De- 
cember 3, 1918,  Brewster  &  Co.  wrote  the  Department : 

"  We  desire  to  call  your  attention  to  the  provision  in  contract 
#4918,  order  #720.641,  between  the  Bureau  of  Aircraft  Production, 
U.  S.  Army,  and  Brewster  &  Co.,  covering  cancellation,  and  to  notify 
you  that  we  have  a  thirty-day  right  on  notification  of  cancellation. 

"  We  are  willing  to  waive  delay  and  to  proceed  with  the  perform- 
ance of  this  contract,  provided  we  are  made  whole  and  reimbursed 
t^  the  extent  of  the  expenditures  we  have  made  and  the  obligations 
and  losses  incurred  under  this  contract." 
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4.  To  the  above  there  seems  to  have  been  no  reply,  but  the  claim- 
nt  company  suspended  all  expenses  and  proceeded  to  negotiate  with 
lie  Air  Service  Claims  Board  for  a  settlement. 

5.  Article  XI,  section  8,  of  the  contract  is  as  follows : 

"(8)  It  is  hereby  understood  and  agreed  that  the  contractor,  for 
le  purpose  of  manufacturing  the  articles  and  spare  parts  herein 
jntracted  for,  shall,  at  its  own  cost  and  expense,  make  alterations 
nd  additions  to  its  plant,  machinery  and  equipment  to  an  amount 
jtimated  to  cost  in  excess  of  $200,000.  Should  this  present  con- 
act  be  cancelled  before  its  completion,  for  any  cause  other  than 
le  default  of  the  contractor,  the  Government  shall  forthwith  pay 
ito  the  contractor,  by  way  of  reimbursement  for  such  expenditure, 
le  following  sums,  viz : 

^'(a)  Should  such  cancellation  occur  before  any  articles  have 
'cn  delivered  to  and  accepted  hereunder  by  the  Government,  the 
overnment  shall  forthwith  pay  unto  the  contractor  the  sum  of 
100,000;  but 

•'(6)  Should  such  cancellation  occur  after  the  delivery  to  and 
ceptance  by  the  Government  of  any  articles  hereunder,  the  Gov- 
nment  shall  forthwith  pay  unto  the  contractor  a  sum  equal  to  the 
fference  between  $200,000  and  the  sum  of  $400  multiplied  by  the 
imber  of  articles  delivered  to  and  accepted  by  the  Government 
ior  to  such  cancellation." 

6.  Article  II,  section  2,  contains  the  following  provision : 

"(2)  It  is  expressly  understood  and  agreed  that  this  present  con- 
ict  imposes  no  obligation  whatsoever  upon  the  Government  to 
rnish  the  contractor  with  any  additional  plant,  machinery,  equip- 
mt  or  facilities  for  the  manufacture  of  the  articles  and/or  spare 
rts  herein  contracted  for;  should  the  contractor  subsequently 
sire  the  Government  to  furnish  it  with  any  such  additional  plant, 
ichinery,  equipment  or  facilities,  any  arrangement  therefore  be- 
een  the  parties  hereto  must  be  made  the  subject  of  a  separate 
reement  in  writing, ^^ 

r.  It  appears  from  the  evidence  that  the  contractor  prior  to  enter- 

l  into  the  negotiations  leading  up  to  the  contract  was  without  ade- 
ite  facilities  for  the  manufacture  of  the  airplanes  in  question, 

ich  fact  was  known  to  the  negotiating  officers  of  the  Government ; 

it  in  installing  plant,  equipment,  and  facilities  the  contractor  ex- 

ided  the  sum  of  approximately  $507,930.27. 

L  That  under  the  provision  of  Article  XI,  section  8,  the  Air  Serv- 

Claims  Board  allowed  the  contractor  the  sum  of  $200,000  for 

nt,  machinery,  and  equipment,  and  under  date  of  September  27, 

9,  entered  into  a  supplemental  contract,  under  the  provisions  of 

ich  the  sum  of  $200,000  was  paid  to  the  contractor  and  the  claim 

$307,930.27,  the  balance  of  the  amount  expended  by  the  contractor 

plant,  machinery,  and  equipment  was  disallowed  and  rights  were 

3rved  to  the  contractor  to  present  claim  for  the  last  stated  amount 

:he  Board  of  Contract  Adjustment  or  other  appropriate  tribunal. 

9038—20 ^92 


1450  DECISIONS  BOARD  OF  CONTBACT  ADJUSTMENT. 

9.  Thereupon  the  claimant  filed  its  appeal  with  the  Board  of  Con- 
tract Adjustment  and  prays: 

(a)  That  the  contract  be  re-formed  to  express  the  true  intention 
of  the  parties  at  the  time  of  its  execution,  and  alleges: 

"  That,  by  the  mutual  mistake  of  both  the  petitioner  and  the  Gov- 
ernment, there  was  omitted  from  said  written  contract  No.  4918  the 
af oredescribed  understanding  and  agreement  between  the  parties,  to 
wit,  that  in  the  event  that  the  war  came  to  a  sudden  termination  and 
the  Government  (without  any  default  on  the  part  of  the  petitioner) 
terminated  said  contract  before  the  petitioner  had  had  sufficient  time 
to  manufacture  all  of  said  500  airplanes  and  the  spare  parts  there- 
for (and  before  it  had  absorbed  by  its  profits  on  said  500  airplanes 
and  the  spare  parts  therefor  the  cost  to  it  of  the  necessary  alterations 
and  additions  to  its  plant,  machinery,  equipment,  and  facilities],  the 
Government  should  and  would  reimburse  the  petitioner  for  all  of  such 
alterations  and  additions  to  such  amount  as  would  '  make  it  whole.' " 

(b)  That  while  confidently  relying  upon  the  evidence  to  establish 
such  mutual  mistake  as  will  entitle  claimant  to  a  re- formation  of  said 
contract,  yet  that  should  there  be  a  doubt  in  the  mind  of  the  Board 
as  to  said  mutual  mistake,  then,  and  in  that  event,  the  petitioner 
prays  for  relief  on  the  grounds  that  an  agreement,  express  or  implied, 
was  entered  into  between  claimant  and  officers  or  a^nts,  acting  under 
the  authority  and  direction  of  the  Secretary  of  War,  as  prescribed 
by  the  act  of  March  2,  1919,  by  the  terms  of  which  said  agreement 
the  claimant  is  entitled  to  reimbursement  for  all  expenditures  made 
by  said  claimant  in  making  alterations  and  additions  to  its  plant, 
machinery,  and  equipment  for  the  manufacture  of  the  said  500 
airplanes  and  spare  parts. 

10.  Upon  this  petition  a  hearing  has  been  had. 

11.  At  the  hearing  the  committee  was  very  much  impressed  with 
the  high  character,  ideals,  and  fairness  of  the  contractor  and  of  the 
Government  agents  and  officers  who  had  been  engaged  in  the  negotia- 
tions. 

12.  Upon  the  question  of  re-formation  of  the  contract,  namely,  as 
to  the  existence  of  a  mutual  mistake,  as  to  the  intention  of  the  parties 
at  the  time  the  instrument  was  executed,  the  evidence  is  as  follows: 

Mr.  J.  Gilmore  Fletcher,  Chief  of  the  Procurement  Division  of 
the  Bureau  of  Aircraft  Production,  who  conducted  the  negotiations 
with  Mr.  Joseph  K.  Choate,  vice  president  of  Brewster  &  Co.,  testi- 
fied: 

"  ♦  ♦  ♦  I  also  told  him  that  the  Government  was  now  to  the 
point  where  they  felt  that  facilities  had  been  supplied  to  so  many 
manufacturers  and  great  expenditures  had  been  made  for  facilities 
that  he  absolutely  must  have  his  mind  open  on  that  point  that  he 
would  be  unable  to  get  any  great  amount  of  money  for  facilities,  and 
that  we  could  not  allow  him  and  would  not  allow  him  any  amount 
of  money  for  facilities  as  such ;  that  it  would  have  to  be  put  into  his 

flat  price.     ♦     ♦     ♦  .,„     ^    ,.  ,    ^r     ^i     . 

«  ♦  ♦  ♦  In  September,  about  the  middle,  I  think,  Mr.  Choato 
came  to  Washington  and  met  me  in  my  office  at  4i  Street  and  Mis- 
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souri  Avenue-  He  said  he  had  decided  tojgo  into  the  airplane  busi- 
ness and  would  like  to  secure  a  contract.  1  asked  him  if  he  had  any 
notion  as  to  the  price,  and  he  said  he  would  like  to  get  as  much  as 
he  could.  I  told  him  that  we  decided  that  $5,000  was  a  fair  price 
for  the  Le  Pere  combat  plane,  and  that  I  felt  that  $200,000  would 
be  sufficient  money  for  them  to  have  in  their  contract  to  carry  it 
through. 

"  lie  did  not  think  $200,000  was  anything  like  the  amount  neces- 
sary ;  that  they  would  have  to  make  great  alterations  and  make  large 
expenditures. 

"  I  argued  that  this  was  the  beginning  of  contracts  for  them,  and 
they  could  certain  amortize  their  expenses  and  alterations  through 
future  contracts,  through  their  profits.  The  result  was  that  it  was 
agreed  that  $400  per  plane,  or  $200,000  would  be  the  amount  of 
money  that  we  would  consider  was  necessary  for  the  facilities  at  the 
time,  and  that  $400  would  be  added  to  their  $5,000  flat  price,  and  the 
price,  therefore,  for  each  plane  would  be  $5,400,  that  spare  parts 
basea  on  the  same  price. 

"  I  told  them  that  any  further  facilities  to  be  secured  from  the 
Government  would  be  the  subject  of  further  negotiations  and  writ- 
ten contracts. 

"  Mr.  Choate  felt  that  they  would  have  to  rely  on  us  in  the  mat- 
ter; that  they  were  going  to  sign  the  contract  and  that  they  would 
look  to  us  to  look  after  them  m  so  far  as  we  could,  so  that  they 
would  not  make  a  great  loss  in  case  anything  unforeseen  would 
happen.     ♦     ♦     ♦ 

"  *  *  *  The  statement  was  made  positively  by  me  at  that  time 
to  Mr.  Choate,  representing  Brewster  and  Company,  that  I  wished 
him  to  si^  the  contract  as  drawn,  and  that  I  would  absolutely 
promise  hmi  that  we  would  take  care  of  him  in  case  of  anv  sudden 
Dreak-up  or  any  unforeseen  circumstance  and  that  we  would  see  that 
he  was  made  whole.  And  that  meant  that  the  Government  would 
investigate  his  expenditures  carefully  and  see  that  none  of  these 
expenditures  meant  anything  that  would  inure  to  the  Brewster  Com- 
pany in  a  commercial  way;  that  it  would  be  gone  through  by  the 
auditors  with  a  fine  tooth  comb  to  see  that  nothing  more  and  nothing 
less  than  common  justice  and  perfect  equity  were  done  between  the 
parties.  This  in  the  face  of  a  contract  drawn  and  in  my  of- 
fice   ♦     *     *." 

13.  Colonel  A.  C.  Downey^  Chief  of  Contract  Section,  Air  Service 
Board,  who  was  present  during  part  of  the  negotiations,  testified : 

«♦  ♦  ♦  jfp^  Fletcher  and  Mr.  Choate  conducted  most  of  it.  I 
Avas  more  or  less  of  a  bystander.  It  was  a  discussion  of  this  contract 
for  500  planes.  Mr.  Choate  told  Mr.  Fletcher  that  while  they  felt 
competent  to  produce  these  airplanes  they  had  absolutely  no  knowl- 
edge as  to  co^s;  that  it  would  be  more  or  less  a  step  in  the  dark  to 
them,  and  that  he  would  more  or  less  have  to  rely  upon  statements 
which  Mr.  Fletcher  made  to  him  regarding  the  cost  of  producing 
that  type  of  airplane.     ♦     ♦     ♦ 

"♦  "*  ♦  Mr.  Fletcher  told  him  that  they  would  take  care  of  him 
and  see  that  he  was  made  whole  on  any  proposition  that  he  went  into. 
Mr.  Choate,  I  think,  called  attention  to  the  enormous  investment  that 
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would  be  required  in  handling  a  contract  of  this  size  and  the  fact 
that  even  a  sliorht  mistake  in  the  estimates  of  cost  or  the  estimates 
of  installinti:  equipment  would  be  ruinous  to  his  corporation.  It  was 
then  that  Mr.  Fletcher  advised  him  to  relv  on  him  and  that  tlie 
Government  would  see  that  he  was  brought  out  whole.     ♦    ♦    * 

"*  *  *  Mr.  Fletcher  wanted  to  let  a  fixed-price  contract  to 
Brewster  and  break  up  what  was  practically  an  airplane  combination 
whereby  they  insisted  upon  feeding  at  the  Government  trough  on 
cost-plus  contracts.  All  of  them  were  given  on  that  proposition: 
but  Brewster  was  an  outsider  that  we  were  using  for  the  purpcxse 
of  giving  him  the  first  fixed-price  contract  on  airplanes  of  any  size, 
and  then  turn  around  and  hit  this  combination  over  the  head  with 
it.     There  is  no  doubt  as  to  our  desire  to  get  that  contract  on  a  fixed 

J)rice,  and  there  is  no  doubt  as  to  the  representations  which  Mr. 
I'letcher  made  that  he  would  see  them  whole  on  the  contract.   *   ♦   * 
"*     *     *    Mr.  Fletcher  said,  '  You  will  have  to  rely  on  us/  in 
reply  to  Mr.  Choate's  statement  that  the  Brewster  Companv  knew 
nothing  about  costs — '  You  will  have  to  rely  on  our  spirit  of  fairness 

and  we  will  take  care  of  you  and  see  that  you  are  made  whole/ 
♦     *     ♦ 

«*  «  «  They  did  not  discuss  price  at  that  conference.  I  think 
there  was  some  discussion  of  the  facilities.  I  think  we  had  in  mind 
holding  Brewster,  if  possible,  under  this  contract,  to  $200,000,  with 
the  idea  not  that  that  would  be  the  limit  of  their  expenditures,  but 
it  would  be  an  effort  on  our  part  to  try  to  hold  them  down  to  a 
minimum  expenditure    *     *     *." 

14.  Mr,  John  T.  Moore^  assistant  and  technical  adviser  to  the  Qiief 
of  Procurement  (an  attorney  at  law  who  drew  the  contract),  after 
stating  that  Mr.  Fletcher  in  company  with  Mr.  Choate  called  at  his 
office  about  the  1st  of  October,  1918,  and  that  Mr.  Fletcher  handed 
him  an  informal  memorandum  on  a  piece  of  scrap  paper  written  in 
pencil  which  contained  some  figures  and  a  statement  that  Brewster 
&  Co.  was  incorporated  under  the  laws  of  New  York,  then  testified : 

"♦  *  ♦  Mr.  Fletcher  came  in;  and  he  told  me,  500  Le  Pere 
planes  to  be  manufactured  on  a  fixed  price  contract  at  $5,400  per 
plane,  and  we  had  had  some  difficulty  previous  to  that  with  a  lot  of 
contractors  who  were,  as  we  thought,  getting  a  lot  of  unnecessary 
facilities  and  charging  them  up  to  the  Government.  Mr.  Fletcher 
said  for  me  to  have  a  provision  in  the  contract  that  if  there  was  to  l>e 
any  additional  facilities  it  would  require  another  written  contract 
We  had  practically  about  a  three-minute  conversation  on  this  sub- 
ject.    *     *     * 

"  *  *  *  On  the  facts  that  were  presented  to  me — I  knew  noth- 
ing of  this  understanding  to  make  wliole — ^I  drew  this  contract  and 
I  tied  the  rope  tight,  intentionally  so. 

"  On  October  9, 1918, 1  mailed  to  the  Brewster  Company  five  copie- 
of  a  contract.  I  fix  that  date  because  just  by  chance  the  other  day  I 
found  in  my  personal  files  of  correspondence  a  copy  of  that  letter. 
I  did  not  show  that  contract  to  Mr.  Fletcher  before  sending  it. 
Possibly  a  week  later  Mr.  Choate  came  down  with  Mr.  Mead,  and 
there  were  some  slight  changes  made,  particularly  about  that  ^ 
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owance  cut  off  the  price  because  they  were  not  going  to  test  every 
me  down  at  Mineola  as  originally  understood. 
'  I  wish  to  state  that  if  Mr.  Fletcher  at  that  time  had  informed  me 
lat  his  understanding  was  I  would  have  told  him  very  promptly 
d  quickly  that  there  should  be  a  clause  in  the  written  contract 
iting  this  obligation  of  the  Government  to  make  whole  for 
ses.     ♦     ♦     ♦ 

'  *  *  ♦  I  first  learned  of  this  understanding  between 
•.  Choate  and  Mr.  Fletcher  about,  approximated,  January  10, 
L9.     *     *     ♦ 

'  *  *  *  After  the  armistice,  when  it  was  too  late  to  make  sup- 
mental  contracts,  and  shortly  after  getting  that  information,  I 
thdrew  from  the  Government  service  and  went  back  to  my  private 
ictice    *     *     *." 

.5.  Mr.  Joseph  K.  Choate^  vice  president  of  Brewster  &  Co.,  with 
erence  to  the  interview  with  Mr.  Fletcher,  testified: 

'  *  *  *  Q.  At  that  time  Mr.  Fletcher  said  to  you  that  the  Gov- 
iment  would  make  your  company  whole  for  any  proper  loss  that 
1  might  sustain  by  going  into  this  contract  ? 

■  A.  He  did.  I  was  at  that  time  not  so  much  concerned  as  to  the 
r  ending  as  I  was  in  what  Colonel  Landon  had  said  to  me,  and 
anted  to  know  what  was  going  to  happen  to  me  if  these  airplanes 
re  not  delivered  within  the  specified  time  in  which  we  had  to  do  it. 
at  brought  us  to  the  point  of  whether  it  was  safe  for  us  to  proceed 
ill  with  any  contract  in  the  face  of  the  requirements.  They  had 
cific  dates  upon  which  these  airplanes  had  to  be  delivered;  the 
t  ones  being  in  January,  and  they  were  giving  us  the  shortest 
sible  time  to  increase  our  equipment.  We  were  afraid  of  the 
iveries  from  manufacturers  of  machinery;  and  at  that  tiihe  Mr. 
teller  promised  me  that  he  would  give  me  help  with  those,  that 
could,  through  various  departments,  help  me  get  machinery.  I 
1  to  him  that  '  We  must  rely  upon  what  you  are  going  to  do  for 
He  said,  'Now,  Choate,  you  needn't  be  afraid.  You  put  into 
3  all  the  energy  and  intelligence  and  everything  that  you  can  do 
I  show  us  that  you  are  doing  everything  that  can  be  done,  and 
L  will  be  protected.'    ♦     ♦     ♦ 

*  *  *  Q.  What  had  Mr.  Fletcher  said  to  you  in  regard  to  the 
^ernment's  making  your  company  whole  for  any  proper  loss  you 
^ht  sustain? 

A.  Mr.  Fletcher  reiterated  at  all  times,  every  interview,  when 
rought  up  these  various  difficulties  that  had  been  suggested  by 
interview  with  Mr.  Landon  first,  and  afterwards  with  Colonel 
^ter,  that  if  I  did  my  part  properly  the  Government  would 
roughly  protect  me.     *     ♦     * 

*  *     *     Colonel  Mixter  very  nearly  frightened  me  out  of  hav- 
made  this  contract.    He  told  me  that  I  was  only  just  beginning 

h  my  troubles ;  that  they  proposed  to  fly  every  single  one  of  these 
nes;  that  there  were  a  great  many  other  things  that  the  Govern- 
it  now  was  conversant  with  that  I  did  not  know.  He  wanted 
aiow  if  we  had  a  kiln  for  drying  lumber.  I  said,  '  Yes,  a  small 
.'  He  said,  *How  much  will  it  do?'  I  said,  'Not  a  very  large 
)unt,  perhaps.    We  may  have  to  increase  it.'    He  said, '  You  will 
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have  to  increase  it  so  that  you  can  dry  sufficient  lumber.  The  Gov- 
ernment has  learned  new  tnings.'  He  took  out  his  knife  and  said, 
*  We  have  got  a  new  process  here,  so  that  if  you  stick  your  knife 
into  it  like  this  [illustrating],  and  if  you  pull  it  out  like  that  [illus- 
trating], it  is  driven  back  in  and  it  will  come  back  to  its  place.  We 
have  got  a  very  competent  man  that  I  would  like  to  send  over  to 

?rou.'  So  he  did  so.  We  built  a  dry  kiln  so  we  could  kiln  all  the 
umber  needed — probably  in  one  dajr  enough  to  last  for  five  or  six 
years  afterwards.    We  have  still  got  it  over  there  to  look  at.    *    •    • 

"  *  ♦  ♦  I  went  right  straight  down  to  Mr.  Fletcher  and  said, 
'  Mr.  Fletcher,  I  am  veiy  much  afraid  of  this  contract.  If  we  have 
got  to  do  all  these  requirements  and  everything  of  this  kind,  I  cer- 
tainly want  to  know  where  we  are  going  to  get  off."  I  want  to 
know  right  now  what  you  are  going  to  do  for  us  if  we  do  not  deliver 
these  planes  on  these  dates  that  we  have  fixed  with  you.' 

"  Mr.  Fletcher  said  to  me,  '  Well,  Mr.  Choate,  there  has  not  been 
anybody  delivered  any  planes  on  time  yet;  but  I  can  not  change 
yet.  I  can  only  reiterate  to  you  what  I  have  said  to  you,  that  if  you 
show  every  industry  and  juagment  and  sense  in  completing  this  con- 
tract you  need  not  be  afraid.' 

"  Q.  That  was  the  day  you  gave  the  memorandum  to  Mr.  Moore? 

"A.  I  did  not  give  it  to  Mr.  Moore.  Mr.  Fletcher  did.  I  did  not 
see  it.  I  saw  it  in  his  hand,  but  I  did  not  see  what  was  on  it.  He 
had  been  talking  with  me  previously. 

"  Q.  Mr.  Fletcher  gave  it  to  Mr.  Moore?    You  were  present? 

"A.  Yes,  sir ;  I  was  present. 

"Q.  Did  you  hear  the  conversation  between  Mr.  Fletcher  and 
Mr.  Moore  at  that  time  ? 

"A.  No,  sir.  They  went  over  on  one  side  of  the  room  to  talk  and 
left  me  on  the  other    *     *    *," 

16.  The  witness  then  testified  that  he  returned  to  New  York  and 
at  once  made  arrangements  to  provide  the  necessary  facilities  for  the 
performance  of  the  contract  and  that  before  the  contract  was 
actually  signed  had  obligated  his  company  for  from  $200,000  to 
$300,000 ;  that  shortly  after  his  return  to  New  York  the  draft  of 
the  contract  was  received  from  Mr.  Moore;  that  he  discussed  same 
with  his  attorney,  who  advised  him,  "this  is  a  fairly  drawn  con- 
tract, but  we  want  you  to  understand  that  you  have  not  much  pro- 
tection in  this  except  the  assurance  that  has  been  given  you  by  the 
Aircraft  people."  Mr.  Choate  then  took  the  contract  and  returned 
to  Washington,  where  Mr.  Choate,  with  his  attorney,  Mr.  Mead,  and 
Mr.  Moore  for  the  Government,  went  through  the  verbiage  of  the 
contract  and  made  some  little  changes,  particularly  a  change  reduc- 
ing the  price^per  plane  from  $5,400  to  $5,395,  and  after  these  change* 
had  been  made  the  contract  was  signed. 

17.  In  regard  to  how  the  amount  of  $200,000  specified  in  the  con- 
tract was  arrived  at,  this  witness  testified  as  follows : 

"  ♦  *  *  The  $200,000  arrangement  that  went  into  this  contract 
was  arrived  at  with  Mr.  Fletcher  after  I  had  made  an  estimate 
previous  to  starting,  for  Mr.  Potter.    We  made  an  estimate  for  Mr, 
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Potter  of  what  it  would  cost  to  tool  us  up,  which,  if  I  remember  cor- 
rectly, amounted  to  $398,000.  That  is  approximately  correct.  Mr. 
Potter  said, '  You  will  have  to  take  this  matter  up  with  Mr.  Fletcher, 
because  we  can  not  tool  up  all  the  plants  in  the  country.'  When  I 
went  down  to  see  Mr.  Fletcher — I  think  Mr.  Fletcher  had  forgotten 
this,  but  he  will  remember  it — he  wanted  to  know  what  I  would 
consider,  if  they  tooled  me  up,  would  be  of  advantage  to  the  Brew- 
ster Company.  He  said. '  Will  it  be  $200,000  V  I  said, '  No ;  it  will 
not  be  as  much  as  that.'  He  said,  'What  will  it  be?'  So  we  dis- 
cussed it  around,  and  I  think  we  arrived  at  the  fact  that  we  could 
make  use  of  the  value  of  the  material  we  were  to  put  in  which  would 
be  worth  $100,000,  and  then  he  arrived  at  the  figure  of  $200,000. 
He  said,  '  That  is  all  that  I  am  going  to  allow  you  for  tooling  up 
this  plant.'  He  said,  '  You  will  have  to  amortize  anything  beyond 
that  amount  in  future  work  that  you  are  going  to  get  if  you  do  this 
contract  properly.  There  is  a  plan  to  build  5,000  of  these  machines, 
and  contracts  are  going  to  be  awarded  for  3,000  at  this  time,  of  which 
yours  is  the  smallest  one  because  you  are  the  newest.  If  you  show 
your  ability  to  produce  these  planes  and  produce  them  properly 
and  well  you  can  count  on  having  the  largest  proportion  of  the 
additional  ones. 

"  Q.  Mr.  Choate,  would  you  have  signed  this  contract  if  it  had  not 
been  for  the  assurance  that  Mr.  Fletcher  had  given  you  that  the 
Government  would  hold  your  company  whole  for  any  proper  loss 
you  might  sustain? 

"A.  No,  sir ;  because,  in  the  first  place,  we  did  not  make  this  price. 
Mr.  Fletcher  made  this  price,  and  told  me  the  basis  upon  which  it 
was  fixed,  and  then  after  I  had  heard  of  these  other  things,  I  was 
so  afraid  we  could  not  complete  it  within  the  absolute  requirements 
that  I  went  back  to  Mr.  Fletcher,  and  Mr.  Fletcher  said  he  would 
assure  me  that  if  we  did  our  part  the  Government  would  protect 
us.    That  is  the  basis  upon  which  I  signed  it. 

"  Q.  When  you  say  that  he  made  this  price  you  mean  the  price 
per  airplane? 

"A.  Yes,  sir.    *    *    ♦ 

"Q.  *  *  *  Is  it  not  a  fact  that  Mr.  Fletcher  suggested 
$200,000? 

"A.  Mr.  Fletcher  said  he  knew  that  it  was  going  to  cost  $400,000 
to  do  it,  but  he  said, '  That  is  all  I  will  allow  you  on  this  contract  if 
you  complete  it.  That  is  all  you  can  have  if  you  complete  this  con- 
tract. X  ou  must  amortize  the  balance  of  your  contract  on  what  you 
receive  in  the  future.'  He  promised  me  another  contract  if  we  did 
this  contract  properly. 

"  Q.  I  expressly  understood  Mr.  Fletcher  to  say  that  $200,000  was 
all  that  he  would  give  you. 

"A.  He  said, '  That  is  all  the  money  we  will  allow  you  for  tooling 
up.  You  must  amortize  the  balance  of  your  contract,  and  the  profits 
we  have  allowed  you  are  sufficient  to  do  it.'    ♦     *     ♦ 

u*  *  *  jyjj.  Fletcher  said,  '  Now,  look  here,  Choate,  we  will 
allow  you  $200,000  for  tooling  up.  You  must  make  that  money. 
This  contract  will  allow  you  to  amortize  all  that  you  will  pay  in 
excess  of  that,  out  of  the  profits  of  the  contract.'  That  was  the 
first  statement.    When  we  went  back  to  him  there  were  all  these 
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things  brought  out,  and  it  was  a  matter  of  making  us  good  if  any- 
thing happened.  According  to  our  estimates  and  also  according  to 
the  figures  that  Mr.  Fletcher  gave  me,  we  would  have  made  a  very 
handsome  profit  and  we  could  have  afforded  to  stand  all  the  balance, 
if  the  contract  should  be  completed     *     *     *." 

18.  Upon  the  question  of  an  agreement  having  been  entered  into 
as  prescribed  hy  the  act  of  March  ^,  1919^  no  evidence  was  offered 
showing  any  agreement,  either  express  or  implied,  having  been  en- 
tered into  subsequent  to  the  date  of  the  execution  of  the  written 
contract. 

DECISION. 

1.  The  Board  is  very  much  impressed  with  what  is  or  might  be 
a  moral  right  between  the  Government  and  the  claimant.  The  Board 
is  very  much  impressed  by  what  might  be  termed  the  abstract  rights 
of  equity  involv^ed  in  this  case,  but  the  Board  feels  that  on  a  petition 
for  re-formation  of  a  formally  drawn  instrument  entered  into  with 
a  full  knowledge  on  the  part  of  the  contracting  parties  as  to  all  the 
facts  of  the  case,  that  the  Board  in  its  decision  must  be  guided  by  the 
well-established  principles  of  equity  which  would  govern  and  control 
anv  court  of  the  land  in  a  suit  of  a  similar  character  between  individ- 
uals. 

"Re-formation  is  that  remedy  in  equity  by  means  of  which  a 
written  instrument  is  made  or  construed  so  as  to  express  or  conform 
to  the  real  intention  of  the  parties  when  some  error  or  mistake  has 
been  committed. 

"The  mistake  must  have  been  as  to  the  intention  of  the  parties 
at  the  time  the  instrument  was  executed^  and  not  as  affected  or  de- 
veloped by  subsequent  events  or  bv  the  consequences  resulting  from 
the  instrument  as  executed,  in  order  to  justify  re-formation  on  the 
ground  of  mistake.  Error  in  making  a  bargain  or  failure  to  realize 
as  much  as  was  anticipated  is  beyond  the  reach  of  chancery 
(34Cyc.  911.) 

"  The  mistake  must  be  mutual.  By  mutuality  (of  mistake)  is  not 
meant  that  both  parties  must  agree  on  the  hearing  that  the  mistake 
was  in  fact  made,  but  the  evidence  of  the  mutuality  of  the  mistake 
must  relate  to  the  time  of  the  executioii  of  the  instrument  and  show 
that  at  the  particidar  time  the  parties  intended  to  say  a  certain 
thing  and  hy  mistake  expressed  another,     (34  Cyc.  919.) 

"  When  there  is  no  fraud  or  mistake  in  the  preparation  of  an  in- 
strument, and  it  appears  that  the  party  signing  understood  its 
language  and  purport,  it  cannot  be  re-formed  on  the  faith  of  a  con- 
temporaneous oral  promise  which  was  not  kept.     (34  Cyc.  922.) 

"  When  an  instrument  is  executed  according  to  the  intention  and 
understanding  of  the  parties  at  the  time  of  execution,  and  with  full 
knowledge  of  the  facts,  such  knowledge  and  execution  will  operate 
to  defeat  an  action  to  reform  in  that  it  negatives  mutual  mistake. 
It  is  not  what  the  parties  would  have  intended  if  they  had  known 
better,  but  what  did  they  intend  at  the  time^  informed  as  they  were. 
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'A  mistake  of  judgment  in  that  one  party  relied  upon  the  honor 
contemporaneous  oral  promise  of  the  other,  instead  of  reducing 
^  same  to  writing,  affords  no  relief,  both  parties  knowing  of  the 
lission."     (34  Cyc,  947.) 

I.  Considering  the  case  in  the  light  of  the  above  well-settled  princi- 
's,  it  is  clear  that  there  was  no  mutual  mistake  at  the  time  of  the 
^cution  of  the  contract.  The  question  of  the  amount  to  be  allowed 
•  plant,  machinery,  and  equipment  was  discussed.  Two  hundred 
>usand  dollars  was  absolutely  agreed  upon  as  the  amount  which 
uld  be  allowed.  The  negotiating  officer  for  the  Government 
tified: 

'  ♦    *    *     It  was  agreed  that  $400  per  plane,  or  $200,000,  would 
the  amount  of  money  that  we  would  consider  was  necessary  for 
facilities  at  the  time.     *     *     * 

*  *  *  I  told  them  that  any  further  facilities  to  be  secured 
m  the  Government  would  be  the  subject  of  further  negotiations 
I  written  contracts    *     *    *." 

.  Col.  Downey,  a  Government  officer  present  at  the  interview, 
;ified: 

*  *  *  We  had  in  mind  holding  Brewster,  if  possible,  under 
3  contract,  to  $200,000,  with  the  idea  not  that  that  would  be  the 
it  of  their  expenditures,  but  it  would  be  an  effort  on  our  part 
ry  to  hold  them  down  to  a  minimum  expenditure    *     *     *." 

.  Mr.  Choate,  the  representative  of  the  claimant,  testified : 

*  *  *  Mr.  Fletcher  said  he  knew  that  it  was  going  to  cost 
0,000  to  do  it,  but  he  said,  '  That  is  all  I  will  allow  you  on  this 
tract  if  you  complete  it.    That  is  all  you  can  have  if  you  complete 

contract.  You  must  amortise  the  balance  of  your  contract  on 
it  you  receive  in  the  future.' 

He  said,  *  That  is  all  the  money  we  will  allow  you  for  tooling  up.' 
Now,  look  here,  Choate,  we  will  allow  you  $200,000  for  tool- 
up     *     *     *." 

The  evidence  of  Mr.  Choate  shows  that  at  the  time  of  the  exe- 
on  of  the  contract  whatever  doubts  or  difficulties  which  existed 
is  mind  were  doubts  and  difficulties  entirely  apart  from  the  ques- 

of  the  $200,000  for  plant,  machinery,  and  facilities.  His  evi- 
^e  shows  clearly  that  in  his  conversations  with  Mr.  Fletcher,  in 
conversations  in  which  Mr.  Fletcher  undoubtedly  promised  that 
Government  would  take  care  of  the  contractor,  each  of  them 
reference  entirely  to  matters  apart  from  the  $200,000;  that  there 
;  difficulties  in  connection  with  the  specifications,  in  connection 
I  the  requirements  as  to  time  for  delivery,  difficulties  in  con- 
ion  with  the  inspection,  which  were  worrying  Mr.  Choate.  Mr. 
ite  testified: 

•^  *  *  I  went  right  straight  down  to  Mr.  Fletcher  and  said, 
.  Fletcher,  I  am  very  much  afraid  of  this  contract.  If  we  have 
to  do  all  these  requirements  and  everything  of  this  kind,  I  cer- 
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tainly  want  to  know  where  we  are  going  to  "  get  oflf."  I  want  to 
know  right  now  what  you  are  going  to  do  for  us  if  we  do  not  deliver 
these  planes  on  these  dates  that  we  have  fixed  with  you '    *    *    *." 

6.  The  contract  itself  in  Article  II,  section  2,  expressly  states  that 
the  instant  contract  imposes  no  obligation  whatsoever  upon  the  Gov- 
ernment to  furnish  the  contractor  with  any  additional  plant,  ma- 
chinery, equipment,  or  facilities  and  provides  that  should  the  con- 
tractor subsequently  desire  the  Government  to  furnish  it  with  an? 
such  additional  plant,  machinery,  equipment,  or  facilities,  any  ar- 
rangements therefor  between  the  parties  hereto  must  be  made  the 
subject  of  a  separate  agreement  in  loriting, 

7.  In  the  opinion  of  this  Board,  the  contract  as  executed  fully  and 
clearly  stated  the  intention  of  the  parties  at  the  time  the  instrument 
was  executed  and  can  not  be  affected  by  subsequent  events  or  by  the 
consequences  resulting  from  the  unforeseen  cessation  of  hostilities. 

8.  For  the  reasons  supra,  it  is  the  opinion  of  the  Board  that  relief 
must  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Aver  ill  concurring. 


April  24,  1920. 
Case  No.  2602. 

In  re  CLAIX  OF  LOCOMOBILE  CO.  OF  AHEBICA. 

1.  IHDEPENDENT   CONTEMPOBANEOVS*  AOBEEMENT.— A  written  contract 

is  presumed  to  contain  the  entire  agreement  between  the  contracting 
parties  and  parol  evidence  is  inadmissible  to  add  to,  detract  from,  or  vary 
its  terms;  bnt  it  is  also  the  rnle  that  either  of  the  parties  may  show,  by 
parol  or  otherwise,  the  existence  and  terms  of  an  independent  agrree- 
ment  as  to  a  matter  not  covered  by  the  written  contract. 

2.  IDEM. — Where  the  proposal  submitted  by  claimant  contained  a  stipulation 

that  all  taxes  thereafter  imposed  by  Cong^ress  should  be  taken  care  of  or 
paid  by  the  Ck>vemment,  and  this  stipulation  was  omitted  from  the 
formal  contract,  which  claimant  refused  to  sign  or  perform  until  as- 
sured and  promised  by  duly  authorized  Oovernment  officers  that  the 
taxes,  if  imposed,  would  be  taken  care  of  through  the  medium  of  a 
separate  agreement,  and  relying  thereon  claimant  executes  and  per- 
forms said  contract,  and  taxes  are  imposed,  an  implied  agreement  arose 
under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  such  taxes. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |200,- 

790.20  for  taxes.    Held,  claimant  entitled  to  recover. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  for  $200,790.20,  that  sum  being  taxes 
under  section  600  of  the  revenue  act  of  October  3,  1917,  upon  1,650 
Class  B  Riker  chasses,  sold  and  delivered  by  claimant  to  the  United 
States  of  America  as  hereinbefore  mentioned. 

riNDINGS  OF  FACT. 

1.  Claimant  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  West  Virginia. 

2.  Under  date  of  May  12,  1917,  the  Quartermaster  Corps,  United 
States  Army,  caused  to  be  issued  and  circulated  an  advertisement 
inviting  proposals  for  l^-ton  and  3-ton  gasoline  motor  trucks  as 
therein  specified,  bids  to  be  opened  June  10,  1917,  at  the  office  of  the 
Quartermaster  Corps,  Chicago,  111. 

3.  Pursuant  to  said  advertisement,  claimant  submitted  a  sealed 
bid  on  Quartermaster  Corps  Form  118,  under  date  of  June  8,  1917. 
This  bid  contained  the  following  clause : 

"  As  part  of  the  proposal  price  the  Government  agrees  to  pay  to 
the  company,  in  addition  to  the  amounts  specificallj'^  mentioned,  a 
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sum  equal  to  the  amount  of  any  tax  imposed,  levied,  or  assessed  by 
any  present  or  future  law  of  the  United  States  of  America  upon  or 
against  the  company  because  of  its  entering  into  and/or  executing 
any  contract,  and/or  because  of  its  manufacture  and/or  sale  of  the 
merchandise  covered  by  this  proposal,  such  additional  payment  to 
be  paid  when  the  balance  of  the  purchase  price  becomes  payable,  or 
if  the  amount  of  such  tax  is  not  then  fixed,  then  as  soon  thereafter 
as  the  amount  of  such  tax  shall  become  fixed." 

4.  Under  date  of  July  27,  1917,  the  depot  quartermaster,  Chicago, 
111.,  wrote  and  dispatched  a  letter  to  claimant,  which  was  duly  re- 
ceived, the  material  portions  of  which  are  as  follows : 

Address  reply  to  Depot  Quartermaster. 

War  Department, 
General  Depot  of  the  Quartermaster  Corps, 

3616  Iron  Street^  Chicago,  III.,  July  27, 1917, 
537 

From:  Depot  quartermaster. 

To:  Locomobile  Company  of  America.    Award  No.  451.    Bridge- 
port, Conn. 
Subject:  New  award  for  total  of  1,650  Class  B  chasses  substituting 
award  #371,  dated  July  24, 1917. 

1.  Under  authority  of  a  telegram  from  the  Quartermaster  General 
of  the  Army  dated  July  25,  1917,  increasing  award  authorized  by 
him  in  telef^ram  dated  July  16,  1917,  award  is  hereby  made  to  you 
in  accordance  with  your  proposal  to  this  depot,  opened  June  l^\ 
1917,  under  our  Schedule  #544,  to  furnish  the  United  States  vnih 
the  following: 

Sixteen  hundred  and  fifty  (1,650)  Class  B  Riker  chasses,  com- 
plete with  electric  light  equipment,  all  in  accordance  with  Govern- 
ment specifications  as  modified  by  your  proposal  with  the  excep- 
tions noted  in  Exhibit  "A,"  attached  hereto.  Pric«  each,  four 
thousand  seventv-one  dollars  and  thirty-eight  cents  ($4,071.38).  De- 
liveries f.  o.  b.  Bridgeport,  Conn.,  as  per  schedule  in  proposal. 
*  «  *  «  *  «  * 

(Sgd)  M.  B.  Edgertox,  Major,  Q.  M.,  T\  S,  R. 

5.  In  the  latter  part  of  September  or  early  part  of  October,  10lT» 
a  contract.  Quartermaster  Corps  Form  108,  dated  July  i^7,  1917. 
for  1,650  Class  B  Biker  3-ton  chasses  at  a  total  price  of  $6,717,777, 
was  sent  to  claimant  for  signature.  This  contract  was  numWred 
451.2-145.  It  did  not  contain  the  clause  included  in  claimant's  bid 
rehitive  to  the  payment  by  the  (lovernment  of  taxes  set  forth  alwve 
in  finding  No.  3. 

6.  The  contracting  officer  named  in  the  contract  mentioned  in  find- 
ing No.  5  was  Col.  A.  D.  Kniskern,  QuartermavSter  Corps,  who  was 
depot  quartermaster  at  Chicago,  111.  First  Lieut.  E.  C.  Ecker  was 
executive  officer  to  the  depot  quartermaster  at  Chicago  and  was 
charged  with  the  detail  of  the  office,  conferring  with  his  superior 
from  time  to  time  and  carrying  out  his  instructions. 


K.  A.  'i'ravis,  then  assistant  general  sales  manager  of  the  claimant, 
proceeded  at  once  to  Chicago  and  called  to  the  attention  of  Col. 
Kniskem  and  Lieut.  Ecker  the  fact  that  the  tax  clause  had  been 
omitted.  The  officers  named  stated  to  Mr.  Travis  that  the  proposal 
was  part  of  the  contract;  that  in  view  of  the  fact  that  there  was 
no  law  in  existence  imposing  a  tax  upon  claimant  because  of  its  enter- 
ing into  the  contract,  such  a  clause  as  desired  could  not  be  inserted, 
but  that  in  any  event  they  would  take  care  of  the  taxes.  Mr,  Travis 
reported  this  conversation  to  J.  T.  Roche,  vice  president  and  General 
manager  of  claimant,  who,  relying  upon  the  assurance  therein  given, 
executed  the  contract. 

8.  Thereafter,  Congress  enacted  a  revenue  act,  which  became  a  law 
October  3,  1917,  section  600  of  which  imposed  a  tax  of  3  per  cent  on 
automobiles.  The  first  consignment  of  chasses  was  delivered  by 
claimant  on  October  20, 1917,  at  the  claimant's  plant  at  Bridgeport, 
Conn.,  and  at  the  same  time  the  invoices  therefor  were  sent  to  the 
Chicago  depot.   These  invoices  included  the  amount  of  taxes. 

9.  Under  date  of  November  2,  1917,  the  following  letter  was  sent 
by  the  depot  quartermaster,  Chicago,  111.,  to  claimant: 

Address  reply  to  Depot  Quartermaster. 

War  Department, 
General  Depot  of  the  Qdabtermaster, 

3615  Iron  Street, 
Chicago,  III.,  November  2, 191?. 
012.33 

From :  Depot  quartermaster. 

To :  The  Locomobile  Company  of  America,  Bridgeport,  Conn. 
Subject :  Payment  of  war  taxes. 

1.  You  are  informed  that  the  following  telegram  has  been  re- 
ceived by  this  office  from  the  Office  of  the  Quartermaster  General  of 
the  Army,  dated  Nov.  1, 1917; 

"Referring  your  telegram  Oct.  twenty-fourth  signed  Ecker  and 
reply  of  this  office  twenty-fifth  where  contracts  for  motor  vehicles 
stipulate  the  tax  imposed  by  section  six  hundred  of  act  of  Oct.  third, 
nineteen  seventeen,  shall  be  paid  by  Government,  you  are  authorized 
to  do  so,  otherwise  to  be  paid  by  contractors," 

2.  From  the  foregoing  you  will  understand  that  this  office  is 
without  authority  to  pay  war  tax  on  any  vehicles  furnished  bv  you 
under  your  contract  with  this  depot  dated  July  27,  1917,  and  any 
taxes  that  may  have  been  paid  to  you  on  previous  accounts  will  have 
to  be  returned  by  you.  Please  advise  whether  you  desire  to  remit 
the  same  by  check  or  whether  you  prefer  that  the  amounts  shall  be 
deducted  from  accounts  to  become  due  you  for  vehicles  furnished 
under  this  contract. 

By  authority  of  the  depot  quartermaster: 

(Signed)  E.  C.  Eckek, 

1st  Lieut.,  V.  S.  A.,  A.  Q.  M. 
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10.  On  November  5, 1917,  claimant  sent  the  following  telegram  lo 
the  depot  quartermaster,  Chicago,  111.,  which  was  duly  received: 

NOVEMBEE  5, 1917. 

Col.  A.  D.  Kniskern, 

Oiflce  of  the  Depot  Quartermaster^  3615  Iron  St,  Chicago^  lU. 

Your  letter  November  second  quoting  telegram  from  Quartermaster 
General  on  subject  of  tax  received.  Our  contract  contained  a  para- 
graph of  this  subject  as  follows : 

"As  a  part  of  the  proposal  price  the  Government  agrees  to  pay 
to  the  company  in  addition  to  the  amount  specifically  mentioned  a 
sum  equal  to  the  amount  of  any  tax  imposed.'^ 

It  would  appear  that  you  overlooked  the  clause  mentioned. 

LOCOMOBILB  COMPANT  OF  AMERICA, 

J.  T.  EocEUB,  Vice  Pres.  &  Gen,  Mgr, 

11.  The  letter  set  forth  in  finding  No.  9  was  received  by  claimant  at 
Bridgeport  while  Mr.  Travis,  its  general  sales  manager,  was  en  route 
to  Chicago  and  its  substance  was  communicated  to  him  by  telegram. 
He  thereupon  called  upon  Col.  Kniskern  and  Lieut.  Ecker  and  had 
a  further  conference  with  them  in  which  he  referred  to  the  promise 
made  in  the  former  interview,  mentioned  in  finding  No.  7,  and  stated 
that  unless  the  tax  was  assumed  by  the  Government  claimant  would 
make  no  further  deliveries.  A  day  or  two  later  Mr.  Travis  had 
a  further  interview  with  the  officers  mentioned,  at  which  he  was 
informed  that  they  had  received  authority  from  Washington  to  pay 
the  tax  when  it  was  specified  in  the  proposal. 

12.  Thereafter  claimant  proceeded  with  its  deliveries  under  the 
contract  and  delivered  the  full  number  of  1,650  chasses,  the  last 
delivery  being  made  October  22,  1918.  It  included  the  tax  in  its 
invoices  in  each  instance,  and  the  invoices,  including  tax,  were  paid. 
The  total  of  tax  so  included  and  paid  was  the  sum  of  $200,790.20. 

13.  Under  date  of  March  8, 1919,  zone  supply  officer,  Chicago,  111., 
dispatched  the  following  letter  to  claimant: 

m 

War  Depaktment,  General  Supply  Depot, 

Unfted  States  Armt  Zone  Seven, 

Chicago,  III.,  March  8, 1919. 

1819  West  39th  Street,  P.  O.  Address  Lock  Box  00. 

And  refer  to  File  No.  132.6  (D.  W.  Arnold,  U.  Col.,  U.  S.  A.,  A.  Q. 

M.). 
From :  Zone  suppljr  officer,  Chicagjo,  111. 
To :  The  Locomobile  Co.  of  America,  Bridgeport,  Conn. 
Subject :  War  tax  refundment. 

1.  Reference  inclosed  extract  copy  of  letter  of  the  Auditor  for  the 
War  Department,  copy  of  your  contract  with  this  depot  dated  July 
27,  1917,  also  statement  of  your  accounts  paid  by  this  office. 

2.  You  are  informed  that  these  vouchers  have  been  suspended  on 
account  of  overpayment  (war  tax). 

3.  These  vouchers  will  not  be  passed  to  the  credit  of  the  account- 
able officer  unless  these  amounts  (total  $39,828.80)  are  covered  into 
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the  U.  S.  Treasury  or  unless  valid  authority  is  shown  that  this  office 
agreed  to  the  war  tax  being  paid  by  the  Government.  Contract  does 
not  so  stipulate. 

4.  Would  therefore  request  that  you  forward  to  this  office  your 
check  for  $39,828.80,  thus  enabling  the  accountable  officer  to  clear 
his  money  papers. 

5.  An  early  reply  solicited. 

(Signed)  D.  W.  Arnold, 

Lt.  Col.,  V.  8.  A.,  Ret.,  A.  Q.  M. 

14.  After  some  correspondence  not  necessary  to  be  detailed  at 

length  under  date  of  July  29, 1919,  the  following  communication  was 

dispatched  by  the  Office  of  the  Director  of  Finance,  War  Department, 

to  claimant: 

War  Dfpartment,  Finance  Service, 
Qetice  op  the  Director  op  Finance, 

Washington^  July  J?P,  1919. 

File  No.  132.6  FM-2  (Arnold,  Lt.  D.  W.). 

Locomobile  Compant  op  America, 

Bridgeport,  Conn. 

Gentlemen  :  1.  You  are  advised  that  the  Comptroller  of  the  Treas- 
ury has  disallowed  all  payments  to  you  to  cover  war  tax  paid  under 
your  contract  dated  July  27,  1917.  A  schedule  of  vouchers  and 
amounts  as  paid,  together  with  the  auditor's  advice  of  disallowance, 
is  attached  hereto. 

2.  Inasmuch  as  your  contract  makes  no  provision  for  these  pay- 
ments and  from  the  furthei*  fact  that  the  matter  has  been  passed  upon 
the  Comptroller  of  the  Treasury,  who  is  the  highest  accounting  offi- 
cial, and  the  same  disallowed,  you  are  requested  to  send  your  check 
payable  to  the  Treasurer  of  the  United  States  in  the  sum  of  $170,- 
221.93  to  cover  the  amount  erroneously  paid  to  you. 

By  authority  of  the  Director  of  Finance. 

(Sgd.)  T.  W.  Branhall, 

Ut.  Lt.,  Ord.  Dept.,  U.  S.  A. 

15.  Under  date  of  December  31,  1919,  the  following  communica- 
tion was  dispatched  from  the  Office  of  the  Director  of  Finance,  War 
Department,  to  claimant : 

Claimant's  Exhibit  No.  14. 

War  Department,  Finance  Service, 
Office  of  the  Director  of  Finance, 

Washington,  December  SI,  1919. 

Address  reply  to  Director  of  Finance,  Munitions  Building,  Wash- 
ington, D.  C. 

Mr.  E.  J.  Ross,  Jr., 

The  Locomobile  Company  of  America, 

Bridgeport,  Conn, 

Dear  Sir:  This  is  to  certify  that  in  accordance  with  a  letter  ad- 
dressed to  the  Secretary  of  War  by  the  Comptroller  of  the  Treasury, 
under  date  of  November  28,  1919,  in  connection  with  decision  of  the 
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Comptroller  of  the  Treasury,  dated  November  28,  1919,  on  Appeal 
No.  30687  of  Daniel  W.  Arnold,  lieutenant  colonel,  XJ.  S.  Armv,  re- 
tired,  acting  quartermaster,  all  payments  to  the  corporations  enu- 
merated in  said  decision  have  been  discontinued,  and  the  zone  and 
deputy  zone  finance  officers  have  been  directed  to  refer  any  accounts 
which  may  be  pending  or  shall  be  received  hereafter  in  favor  of  said 
corporations  to  the  Auditor  for  the  War  Department  for  settlement. 
By  authority  of  the  Director  of  Finance : 

E.  W.  McLarren, 
Major^  Quartermaster  Corps^ 
Chiefs  Orders  d&  Regulations  Branch. 

DECISION. 

1.  It  is,  of  course,  an  elementary  proposition  that  a  written  con- 
tract is  presumed  to  contain  the  entire  agreement  between  the  con- 
tracting parties  and  to  express  the  full  result  of  their  negotiations 
and  deliberations.  For  this  reason  the  formal  rule  has  been  enun- 
ciated that  parol  contemporaneous  evidence  is  inadmissible  to  add 
to,  detract  from,  or  vary  its  terms.  But  it  is  equally  well  established 
that  this  rule  does  not  preclude  either  of  the  parties  from  showin»jC 
by  parol  or  otherwise  the  existence  and  terms  of  an  independent 
agreement  as  to  a  matter  not  fully  covered  by  the  writing.  See 
Burke  v.  Dulaney^  153  U.  S.  228,  237;  citing  and  quoting  from  Ben- 
ton V.  Martin^  52  N.  Y.  570,  674. 

2.  The  evidence  in  this  case  established  such  a  contemporaneous 
supplementary  agreement.  Claimant's  proposal,  in  accordance  with 
which  the  contract  was  awarded  it,  distinctly  stipulated  that  its  bid 
was  exclusive  of  any  tax  that  might  thereafter  be  imposed  by  Con- 
gress upon  the  contract  or  the  articles  and  that  any  such  tax  was  to 
be  taken  care  of  by  the  Government.  It  was  vigilant  in  scrutinizing 
the  formal  contract  when  tendered  it  for  signature  and  promptly 
brought  to  the  attention  of  the  contracting  authorities  the  fact  that 
this  point  had  not  been  covered.  The  reason  assigned  by  the  latter 
for  omitting  from  the  contract  this  clause  which  had  been  agree<i 
upon  as  part  of  the  bargain  seems  unsatisfactory,  but  Lieut.  Ecker 
absolutely  confirms  Mr.  Travis's  statement  that  a  definite  promise 
was  made  that  the  Government  would  assume  the  tax  if  imposed. 
This  promise  was  made  to  induce  claimant  to  execute  the  contract 
as  prepared  and  its  execution  by  the  latter  was  a  good  and  effectual 
consideration  for  it. 

3.  It  also  appears  that  a  further  attempt  to  impose  this  tax  upon 
the  contractor  was  made  upon  the  occasion  of  the  first  delivery  of 
chasses.  Claimant  having  renewed  its  protest  and  stated  that  it 
would  refuse  to  make  deliveries  unless  the  Government  performed 
its  agreement  with  respect  to  the  tax,  the  disbursing  officer  again 
yielded  and  paid  the  tax  as  agreed. 
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4.  It  is  thought  that  claimant  is  correct  in  its  contention  that  this 
case  falls  within  the  rule  laid  down  by  this  Board  in  the  matter  of 
Fred  T.  Ley  &  Co.,  No.  760,  Volume  II,  Part  I,  page  145.  All  .the 
elements  of  an  agreement  within  the  purview  of  the  act  of  March  2, 
1919,  have  been  established  and  claimant  should  have  the  relief  peti- 
tioned for. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division,  March  3, 1919. 

Col.  Delafield  and  Capt.  Morgan  concurring. 

9938—20 98 


April  24, 1920. 
Case  No.  1909. 

In  re  CLAIM  OF  JOLIET  FOKGE  CO. 

1.  SPECIFICATIONS— KEJECTIONS. — ^Where  a  purohate  order  preiorlbes  tpee- 
ifications  at  to  ohemical  quality  of  steel  bars,  and  the  olaimaat  ac- 
knowledges reoeipt  of  the  order  and  desorlbes  the  articles  as  **  per  sped- 
ilcatlons,"  it  will  be  presumed  that  all  prior  oral  negotiations  are 
merged  in  the  pnrohase  order  and  aoknowledgment,  and  the  OoTera- 
ment  was  within  its  rights  when  it  rejeoted  material  tendered  under 
the  order  which  did  not  comply  with  the  requirements  contaiaed 
therein. 

a.  CLAIM  AND  DECISION.-— Claim  under  the  act  of  March  8, 1919,  for  |7,8Stn 
on  rejected  materiaL    Held,  claimant  not  entitled  to  reeoyer. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  The  claim  has 
been  presented  directly  to  this  Board  in  the  form  of  an  informal 
petition.  The  claim  is  based  on  oral  negotiations  alleged  to  consti- 
tute an  agreement  between  claimant  and  the  Ordnance  Department 
and  should  be  treated  as  a  Class  B  claim. 

STATEMENT  OF  FACTS. 

1.  Claimant  is  a  manufacturer  of  steel  products  with  a  plant  at 
Joliet,  111. 

2.  On  October  30,  1918,  Mr.  Walter  E.  Green,  purchasing  agent 
for  the  Bock  Island  Arsenal,  called  Mr.  William  E.  Sharpe,  the 
secretary  and  treasurer  of  claimant  company,  on  the  telephone  and 
asked  him  whether  he  could  furnish  at  once  to  the  arsenal  steel  6  by 
6  inches  and  of  standard  lengths  of  the  chemical  analysis  requiretl 
by  the  arsenal  specifications  for  steel  for  artillery  trailer  connec- 
tions as  contained  in  Pamphlet  No.  434  of  the  Ordnance  Department. 
Mr.  Sharpe  replied  that  he  had  no  such  steel  of  that  chemical 
analysis  in  stock,  but  that  he  had  on  hand  a  quantity  of  No.  3  forginir 
steel  which  he  had  brought  from  the  Algoma  Steel  Co.,  the  chemical 
analysis  of  which  was  set  out  in  the  latter  company's  invoice  to  hini 
covering  the  steel  as  follows : 

Heat  No.  26485. 

Carbon .  60 

Maganese .  85 

Sulphur .  05 

Phosphorus .  05 

Silicon .  132 
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).  On  receiving  this  reply  Mr.  Green  asked  his  assistant,  Mr.  P. 
.  McGrath,  to  interview  the  engineering  department  of  the  arsenal 
i  find  out  whether  steel  of  the  analysis  reported  by  Mr.  Sharpe 
uld  be  acceptable  to  the  arsenal.  Mr.  McGrath  did  so,  and  re- 
rted  to  Mr.  Green  that  in  view  of  the  necessity  for  haste  in  the 
ivery  of  this  material,  the  engineering  department  would  waive 
;  arsenal  analysis  to  this  extent.  Mr.  McGrath,  at  Mr.  Green's 
ection  and  on  his  behalf,  on  October  30  called  Mr.  Sharpe  on  the 
?phone  again  and  reported  to  him  this  decision  of  the  engineering 
-eau  and  requested  him  to  furnish  the  bars  in  the  sizes  required 
the  earliest  practicable  time  and  if  possible  before  November 
.918. 

.  Upon  receipt  of  this  telephone  communication  from  Mr.  Mc- 
ith,  claimant  began  immediately  the  manufacture  of  steel  bars 
he  required  physical  dimensions  from  the  aforesaid  heat  of  steel. 
.  On  the  next  day,  October  31,  Mr.  Green  received  from  Capt. 
H.  Fulton,  his  superior  in  the  Purchasing  Division,  the  following 
3r: 

Memorandum:  Correction  on  P.  O.  No.  5562  placed  with  Joliet 
ge  Company,  dated  October  31,  1918. 

By  authority  of  Major  Streeter  this  office  has  authorized  the 
et  Forge  Company  to  furnish  the  following  analysis  on  pur- 
5e  order  5562  covering  720  feet  5  x  6"  12-foot  bars,  forged  steel 
3-F,  carbon  .60,  manganese  .85,  sulphur  not  over  .05,  phos- 
rus  not  over  .05,  silicon  .132." 

On  receipt  of  this  conmiunication  Mr.  Green  prepared  and  for- 
ded to  claimant  a  purchase  order.  No.  5562,  dated  October  31, 
>,  for  the  720  feet  of  5  by  6  inch  12-foot  bars  at  16  cents  per 
J  describing  them  as  "  Forged  steel  No.  3-F,  chemical  composi- 

approximately  "  (as  stated  in  Capt.  Fulton's  letter) :  "  Ship- 
t  to  be  made  on  or  before  November  6,  1918.  Confirmation  of 
le  order  of  10/30/18." 

1  November  1,  1918,  claimant  acknowledged  to  the  arsenal  re- 
;  of  this  purchase  order  in  a  letter  describing  the  articles  by  their 
leal  dimensions  and  containing  the  words  "  per  specifications." 
On  November  1  claimant  wrote  a  personal  letter  to  Mr.  Green, 
ng  as  follows: 

Confirming  telephone  conversation  in  regards  to  your  order 
calling  for  720  feet  of  5  x  6.  It  is  understood  that  this  is  the 
:  forging  size.  We  are  proceeding  with  this  order  as  per  your 
srsation  with  a  variation  of  J  to  i  of  an  inch  over  ^our  sizes, 
ve  will  endeavor  to  make  forgings  as  close  as  possible  to  the 
given.  There  is  to  be  no  physical  test  or  inspection  required, 
here  is  a  chemical  analysis  required,  and  we  are  proceeding  with 
•  using  the  steel  consisting  of  the  following  analysis: 
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"  Heat  number  26485,  Algoma  Steel  Corporation,  Sault  Ste.  Marie 
Station ;  carbon  .60,  manganese  .85,  sulphur  .05,  phosphorus  .05,  sili- 
con .132. 

"  We  expect  to  complete  this  order  and  will  endeavor  to  sliii> 
same  Tuesday  or  Wednesday  of  next  week." 

8.  Claimant  proceeded  with  the  manufacture  of  these  bars  from 
the  steel  in  question  and  made  deliveries  beginning  November  11 
and  running  up  to  December  9,  1918,  by  which  time  all  deliveries 
called  for  by  the  purchase  order  were  completed. 

9.  On  December  16,  1918,  claimant  received  notice  from  Capt. 
B.  J.  Fulton  on  behalf  of  the  commanding  officer  at  the  arsenal 
that  the  shipments  made  on  November  26  and  27,  1918,  had  been  re- 
jected, "  as  it  does  not  agree  with  specifications,  because  sulphur 
runs  from  .07  to  .105,  whereas  specifications  call  for  not  over  .05."' 
This  was  the  first  notice  that  claimant  received  to  the  effect  that 
any  of  the  bars  of  steel  delivered  were  not  satisfactory.  Further 
notices  of  rejection  followed  from  time  to  time,  based  on  non- 
compliance with  specifications  as  to  sulphur  and  phosphorus  con- 
tent. 

10.  It  appears  from  the  evidence  that  as  this  material  came  into 
the  arsenal  from  time  to  time  after  November  11,  it  was  subjected 
to  what  is  known  as  a  check  analysis ;  that  is  to  say,  samples  of  the 
steel  were  taken  from  the  bars  and  analyzed  for  chemical  content. 
On  account  of  the  pressure  of  work  in  the  arsenal  laboratory,  these 
analyses  required  from  10  to  14  days  each  to  complete,  and  the  result 
was  that  no  report  on  them  could  reach  the  proper  channels  for 
transmission  to  claimant  until  about  2  weeks  after  deliveries  had 
been  made.  The  arsenal  laboratory  files  indicate  that  claimant  made 
eight  shipments  in  all.  That  the  first  two  were  accepted  in  full,  the 
next  two  were  accepted  in  part  and  rejected  in  part,  and  the  re- 
maining four  were  all  rejected.  It  also  appears  from  the  testimony 
that  it  is  customary  for  the  manufacturers  of  steel  bars  to  mate 
check  analyses  of  shipments  before  they  leave  the  plant  so  that 
if  they  are  found  defective  they  can  be  replaced  with  suitable  ma- 
terial before  shipment.  Claimant  did  not  make  such  check  analyses 
at  its  plant  in  this  case,  but  the  evidence  is  clear  to  the  effect  that 
this  procedure  requires  some  days'  time  even  under  normal  condi- 
tions, and  that  under  the  conditions  as  to  delivery  within  one  week 
imposed  upon  the  contractor  in  this  case,  such  check  analysis  at 
the  plant  was  out  of  the  question,  and  the  only  possible  analysis  was 
one  that  should  be  made  at  the  arsenal  after  the  material  had  been 
delivered. 

11.  The  arsenal  records  indicate  that  the  rejections  were  made  be- 
tween the  dates  November  26  and  December  9,  although  the  notu-es 
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of  rejections  reached  claimant  much  later,  thus  being  all  made  after 
the  armistice.  The  first  notice  of  rejection,  on  December  16,  asked 
claimant  to  replace  the  steel  rejected,  but  the  later  notices  denied 
claimant  this  privilege.  Claimant  made  no  effort  to  replace  any 
of  the  steel,  as  it  felt  no  obligation  to  do  so,  thinking  the  analysis 
unimportant.  Claimant  has  not  been  paid  for  the  bars  rejected, 
which  have  been  returned  to  claimant  but  not  accepted  by  it. 

12.  It  will  be  noted  that  the  analysis  stated  in  the  purchase  order 
is  the  same  as  that  given  by  the  Algoma  Steel  Co.'s  invoice,  except 
as  to  silicon,  but  no  rejection  was  based  on  variation  in  silicon  con- 
tent. It  will  be  noted  also  that  claimant  did  not  make  deliveries 
within  the  time  called  for  by  the  purchase  order.  It  is  sufficiently 
clear,  however,  that  these  delivery  dates  were  not  insisted  on  by  the 
arsenal,  some  deliveries  thereafter  being  accepted  without  objection. 

13.  Claimant's  contention  is  that  his  agreement  with  the  arsenal 
is  not  to  be  considered  as  expressed  in  the  purchase  order  and  cor- 
respondence with  the  arsenal  officials,  but  is  evidenced  by  the  tele- 
phone conversations  of  October  30.     That  in  these  conversations  he 
agreed  to  sell  to  the  arsenal  a  particular  "  heat "  or  furnace  full  of 
steel  which  he  had  received  from  the  Algoma  Co.  and  which  that 
company  had  described  to  him  as  having  a  certain  chemical  content. 
That  he  agreed  to  sell  this  heat  to  the  arsenal  "  as  it  ran,"  with  the 
understanding  with  Mr.  Green  that  the  Algoma  Steel  Co.'s  descrip- 
tion was  not  to  be  taken  as  anything  more  than  an  invoice  descrip- 
tion whose  reliability  depended  on  the  reputation  in  the  trade  of 
the  Algoma  Steel  Co.  and  was  not  understood  by  any  of  its  parties 
as  having  any  more  definite  basis.    That  in  view  of  these  facts,  he 
can  not  be  held  to  have  made  any  warranty  of  tjie  chemical  content 
and  that  Mr.  Green  and  Mr.  McGrath  both  understood  clearlv  that 
the  statements  made  by  claimant  orally  and  the  wording  of  the  pur- 
chase order  and  correspondence  were  not  intended  to  constitute  a 
warranty  of  the  chemical  content,  but  merely  a  description  of  a 
particular  lot  of  steel  which  would  be  accepted  if  it  approximated 
the  analysis  given  by  the  Algoma  Co.  and  authorized  by  Capt.  Ful- 
ton, and  that  in  view  of  the  extreme  urgency  of  the  order  it  was 
understood  by  all  parties  that  claimant  was  to  be  held  to  nothing 
more  than  supplying  bars  made  from  this  particular  lot  of  steel  such 
as  it  might  be,  although  all  parties  thought  the  statement  as  to  con- 
tent made  by  the  Algoma  Steel  Co.  could  be  depended  on.    That  in 
view  of  these  circumstances,  although  certain  parts  of  this  steel  did 
not  on  check  analysis  measure  up  to  the  purchase  order  descrip- 
tion, the  arsenal  was  not  justified  in  rejecting  it  on  that  account 
because  the  purchase  order  did  not  express  the  true  agreement  which 
did  not  contemplate  holding  claimant  to  the  precise  analysis  therein 
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stated,  and  claimant  has  therefore  complied  with  his  actual  agree- 
ment and  should  be  paid  for  the  rejected  material. 

14.  The  quantity  of  these  bars  rejected  is  49,072  pounds. 

15.  There  seems  to  be  no  doubt  that  the  shipments  which  were 
rejected  did  not  comply  with  the  specifications  as  stated  in  the  pur- 
chase order  with  respect  to  sulphur  and  phosphorus,  even  approxi- 
mately, but  that  the  sulphur  and  phosphorus  in  these  bars  ""ran 
wild,"  as  the  trade  expression  is,  and  that  if  claimant  is  to  be  held 
to  the  specifications  as  stated  in  the  purchase  order,  the  Govern- 
ment is  not  responsible  for  the  steel  rejected. 

DECISION. 

1.  The  evidence  presented  in  this  case  does  not  sustain  the  f^Wm- 
ant's  position.  It  appeared  very  clearly  from  the  testimony  that 
Mr.  Green,  who  had  charge  of  the  negotiations  and  is  to  be  con- 
sidered the  real  buyer,  intended  to  buy  No.  3  forging  steel  of  the 
analysis  which  he  inserted  in  the  purchase  order,  and  although  he 
was  undoubtedly  relying  on  the  Algoma  Steel  Co.'s  statement  that 
this  heat  which  claimant  had  on  hand  conformed  to  this  analysis,  it 
is  clear  that  he  had  been  authorized  to  waive  the  arsenal  analysis 

m 

only  to  the  extent  stated  in  the  purchase  order  and  did  not  intend 
to  buy  the  heat  regardless  of  its  chemical  composition.  It  is  prob- 
ably true  that  in  view  of  the  urgency  of  this  order,  there  was  not 
sufficient  time  for  claimant  to  ascertain  at  the  time  the  steel  T^as 
manufactured  into  the  bars  whether  it  did  so  conform.  Apparently, 
also,  it  is  the  custom  for  steel  companies  in  supplying  heats  of  steel 
to  furnish  with  them  a  "  heat  analysis  "  which  is  a  description  of  the 
material  furnished  based  on  a  test  of  the  heat  as  a  whole.  These 
"heat  analyses"  are  accepted  generally  in  the  trade  subject  to  such 
further  check  analysis  as  subsequent  handling  of  the  steel  may  make 
advisable,  and  it  is  not  at  all  unusual  for  a  heat  of  steel  supplied  by 
a  reputable  furnace,  such  as  the  Algoma  Steel  Co.,  to  develop  what 
are  known  as  "  wild  spots  "  which  are  revealed  only  by  the  subsequent 
check  analysis.  Such  "  wild  spots  "  do  not  necessarily  indicate  that 
the  entire  lot  of  steel  from  which  the  check  samples  are  taken  is 
equally  wild. 

2.  The  fact  remains,  however,  that  although  these  considerations 
were  known  to  both  parties  to  the  transactions,  who  are  both  prac- 
tical steel  men,  nevertheless  Mr.  Green  was  careful  to  secure  from 
the  proper  authority  before  making  the  purchase  specific  authoriza- 
tion to  accept  the  analysis  which  he  finally  embodied  in  the  purchase 
order,  and  the  arsenal  authorities  were  careful  to  go  on  record  in 
writing  as  to  how  far  they  would  consent  to  waive  their  standard 
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?quirements  for  the  sake  of  saving  time.  The  purchase  order  was 
repared  in  the  form  it  bears  to  conform  to  the  official  decision  in 
lis  respect,  and  was  accepted  by  claimant  in  terms  and  without 
ejection.  The  written  documents  in  the  case  are  not  ambiguous 
nd  there  has  not  been  shown  any  sufficient  reason  why  claimant 
lould  not  be  bound  by  their  apparent  purport. 
3.  In  view  of  the  foregoing  it  seems  that  the  arsenal  acted  within 
s  rights  in  making  the  rejections,  as  claimant  had  not  complied 
ith  its  contract. 

DISPOSITION. 

The  claim  should  be  denied. 

Col.  Delafield  and  Mr.  Hope  concurring. 


24,1920. 
Case  No.  642. 

In  re  CLAIM  OF  MOTION  PICTUEE  APPAEATTTS  CO.  <IHC.). 

1.  OEAL    AGEEEMEHT — ^NO    EEIXAKCE    ON. — Where    oorrespoadence   with 

claimant  subsequent  to  an  oral  agreement  shows  that  the  claimant  did 
not  rely  on  such  oral  agreement,  and  no  agreement  was  reached  by 
correspondence,  there  is  no  agreement  within  the  meaning  of  the  set 
of  March  2,  1919. 

2.  TENDEE. — Where  there  is  an  oral  agreement  between  the  GoTemment  sad 

an  inventor  for  the  delivery  of  two  camera  models  to  the  OoTenuneat, 
and  the  inventor  through  no  fault  of  the  Government  has  made  ao 
tender  of  the  models  to  the  Government,  he  is  not  entitled  to  compensa- 
tion therefor. 
8.  CLAIM  AND  DECISION.— Claim  for  |39,928.31  under  the  act  of  March  S, 
1919,  for  development  expense  in  connection  with  automatic  aerial  cam- 
eras.   Held,  claimant  not  entitled  to  recover. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  Class  B  claim  for  $39,928.31,  as  amended,  under  a  verbal 
agreement  to  develop  certain  inventions  and  furnish  to  the  Govern- 
ment two  models  of  a  new  type  of  automatic  aerial  camera  to  be  paid 
for  at  cost  and  10  per  cent. 

A  hearing  has  been  had  on  this  claim. 

This  Board  finds  and  decides  as  follows : 

FINDINGS  OF  FACT. 

1.  On  or  about  the  day  of  December,  1917,  Robert  G. 

Hastings,  the  secretary  and  treasurer  of  claimant,  had  a  conference 
in  Washington  with  Capt.  Theodore  Williams,  who  was  then  in 
charge  of  the  Aerial  Branch  of  the  Photographic  Division  of  the 
Signal  Corps,  United  States  Army,  Washington,  D,  C,  in  relation 
to  an  improved  type  of  automatic  aerial  camera  desired  by  that 
division.  Previous  to  that  time  claimant  had  sold  material  to  the 
division,  and  was  known  to  Williams  and  was  esteemed  by  him  to 
be  a  reliable  concern. 

2.  Hastings  came  to  Washington  to  sell  motion-picture  apparatus 
applicable  to  land  photography  and  at  the  conference  Williams  told 
him  the  Government  had  great  need  of  a  certain  type  of  aerial 
camera,  and  inquired  if  claimant  was  in  position  to  develop  a  camera 
of  the  kind  wanted.    Hastings  replied  that  claimant  had  the  facilities 
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required  and  would  undertake  to  develop  the  proposed  design. 
Williams  then  explained  the  kind  of  aerial  camera  the  Photographic 
Section  desired,  which,  generally  speaking,  was  one  capable  of  auto- 
matic operation.  The  trouble  with  existing  models  was  that  they 
would  not  function  properly  in  aerial  flights.  They  were  all  operated 
by  gravity ;  the  plates  had  to  be  pushed  along  from  one  magazine  to 
another  and  allowed  to  drop  into  a  second  magazine,  and  if  the 
plate  was  at  an  angle  it  would  not  drop,  but  became  jammed.  Other 
requirements  were  to  take  a  predetermined  nmnber  of  plates,  oper- 
ated independently  of  the  pilot,  at  predetermined  intervals. 

3.  Hastings,  after  studying  over  the  problems  presented,  returned 
to  Washington  and  exhibited  to  Williams  plans  to  accomplish  not 
only  the  improvement  desired  by  Williams  but  also  others  of  greater 
value.  Williams  was  greatly  pleased  with  these  plans  and  requested 
claimant  to  proceed  forthwith  to  develop  them  and  agreed  to  pay 
claimant  for  two  completed  models,  the  cost  of  production,  and  10 
per  cent  of  the  cost  as  profit,  to  which  Hastings,  for  the  claimant, 
agreed. 

4.  At  the  time  of  this  agreement  Williams  had  specific  authority 
to  determine  the  need  and  propriety  of  orders  for  supplies  and  equip- 
ment for  the  Aerial  Branch  of  the  Photographic  Department.  It 
was  customary  in  December,  1917,  for  the  Aerial  Branch  to  make 
its  own  arrangements  to  get  apparatus  and  supplies,  and  make  re- 
quests for  orders  therefor  to  the  Contract  Division.  Williams,  as 
officer  in  charge  of  aerial  photography,  had  the  right  to  make  ar- 
rangements for  supplies  and  apparatus  without  the  knowledge  of 
Lieut.  Col.  Engel,  his  superior  officer,  and  forward  requests  for  orders 
therefor.  Later  all  research  work  was  turned  over  to  the  Division 
of  Science  and  Research,  and  the  Aerial  Branch  put  in  its  request 
for  apparatus  and  supplies  to  the  Equipment  Division.  In  Decem- 
ber, 1917,  before  the  Photographic  Division  was  divided,  Williams 
was  accustomed  to  give  verbal  orders  for  equipment  and  supplies 
for  which  written  orders  were  later  issued  by  the  Contract  Division, 
although  he  did  not  have  authority  to  make  contracts  or  to  issue 
written  orders,  which,  however,  were,  as  stated,  issued  at  his  request. 

5.  When  Williams  made  said  agreement  with  claimant  he  in- 
formed Hastings  that  he  was  authorized  to  make  the  agreement. 
Hastings  believed  this  and  entered  into  the  agreement  without  any 
doubt  as  to  the  authority  of  Williams  to  make  it  for  the  Govern- 
ment. He  had  previously  received  numerous  verbal  orders  for  which 
written  orders  were  issued  later. 

6.  Sometime  after  the  said  oral  agreement  Williams  offered  to 
procure  the  issue  to  claimant  of  a  written  order  for  the  work  so 
agreed  upon,  but  after  discussion  between  him  and  Hastings  they 
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concluded  it  best  not  to  do  so  because  Hastings  and  he  agreed  the 
invention  claimant  was  developing  should  be  kept  secret. 

7.  Neither  Lieut.  Col.  Engel,  the  superior  officer  of  Williams,  nor 
Lieut.  Col.  Sullivan,  the  successor  to  Lieut.  Col.  Engel,  nor  anyone 
else  connected  with  photographic  service,  except  the  private  secretary 
of  Williams,  had  ever  heard  of  the  agreement  made  between  Wil- 
liams and  Hastings  prior  to  the  filing  of  the  claim  herein.  It  was 
known  that  claimant  was  working  on  an  invention  intended  to  be 
submitted  to  the  Government  as  also  were  many  other  inventors 
with  a  view  to  sell  their  inventions  to  the  Government;  but  it  was 
not  known  that  claimant  claimed  to  have,  or  did  have,  the  agree- 
ment with  Williams  above  cited. 

8.  The  Photographic  Division  did  not  pay  for,  or  agree  to  pay 
for,  merely  experimental  work  without  regard  to  successful,  practi- 
cal results  accepted  by  the  division  after  thorough  tests. 

9.  Claimant  expended  labor  and  money  in  developing  the  inven- 
tion, in  the  course  of  which  Williams  and  other  officials  connected 
with  the  Photographic  Department  and  the  Division  of  Science  and 
Research  visited  claimant's  factory,  inspected  the  progress  of  the 
work,  and  made  suggestions  for  minor  improvements  from  time  to 
time,  a  number  of  which  were  adopted,  although  the  design  of  the 
machine  was  complete.  Such  inspections  were  made  also  in  other 
cases  to  assist  experimenters  without  obligation  on  the  Government. 
Indeed,  it  was  the  policy  of  the  Science  and  Research  Division  to 
encourage  experimental  work  in  the  hope  that  inventions  might  be 
discovered  which  would  be  useful  to  the  Government  and  which 
the  Government  would  be  justified  in  purchasing.  This  division  had 
a  branch  of  its  own  for  experimental  work. 

10.  In  July  or  August,  1918,  the  completed  plans  and  specifications 
were  submitted  to  Williams,  who  approved  them  and  urged  claimant 
to  make  as  soon  as  possible  for  the  Government  the  two  models  tliai 
had  been  agreed  upon. 

11.  About  this  time,  both  Lieut.  Col.  Engel  and  Capt.  Williams 
having  been  relieved  from  service  in  the  Photographic  Division, 
claimant  wrote  a  letter  dated  August  21,  1918,  to  Maj.  (Lieut.  Col.) 
John  S.  Sullivan,  who  had  been  appointed  successor  to  Lieut  Col. 
Engel.  In  this  letter  claimant  reported  the  progress  made  on  sec- 
tional views  and  drawings,  and  stated  "  that  a  goodly  part  of  the 
entire  apparatus  is  now  ready  to  be  manufactured."  The  letter 
then  proceeded  as  follows : 

"  I  will  be  very  glad  indeed  to  show  what  we  have  done  up  to  date 
to  any  one  that  you  care  to  send  here  for  that  purpose.  Considering 
the  unexpected  magnitude  of  the  entire  proposition  as  compared  with 
our  first  impression  of  it,  we  want  to  assure  vou  that  what  has  been 
done  is  truly  remarkable  in  consideration  of  tne  short  time  involved.'' 
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12.  After  the  date  of  this  letter  there  was  further  inspection  of 
18  progress  made  by  employees  of  the  photographic  service. 

Claimant  wrote  a  letter  to  the  Director  of  Military  Aeronautics 
a  January  16,  1919,  which,  however,  claimant  did  not  offer  in  evi- 
ence. 

13.  In  reply  to  claimant's  letter  of  January  16,  1919,  Lieut.  CoL 
ohn  S.  Sullivan,  then  in  charge  of  the  Photographic  Branch,  wrote 

•  claimant  on  January  20, 1919,  as  follows : 

Subject :  Aerial  camera  under  development. 

"  1.  With  reference  to  your  letter  of  Jan.  16th,  1919,  regarding 

e  purchase  of  the  aerial  camera  on  which  you  are  working,  infor- 

ation  is  desired  as  to  the  approximate  cost  of  the  two  models.    For 

e  present  we  shall  consider  only  the  models ;  a  quantity  order  is  a 

atter  for  future  consideration.     The  models  will  be  subjected  to 

orough  tests  and  must  meet  with  the  approval  of  the  Photographic 

ranch  before  being  accepted. 

"  2.  It  is  the  policy  of  tlie  Government  to  send  expert  accountants 

go  over  shop  records  and  make  estimates  of  the  cost  of  products.'^ 

11.  On  January  22,  1919,  claimant  replied  to  the  letter  of  Lieut^ 
)1.  Sullivan  of  January  20,  1919,  as  follows : 

Mibject:  Aerial  camera  under  development. 

"  With  reference  to  your  letter  of  Jan.  20th  regarding  the  purchase 

the  aerial  camera  on  which  we  are  working,  we  will  endeavor 

thin  the  next  few  days  to  arrive  at  an  approximate  price  of  the 

0  models  now  in  course  of  construction. 

'•  It  is  quite  in  accord  with  our  understanding  with  the  matter  that 
ould  these  models  be  ordered,  they  will  be  subject  to  thorough  tests 
d  must  meet  with  the  approval  of  the  Photographic  Branch  before 
ing  accepted. 

•'  There  is  a  considerable  amount  of  work  on  the  estimate,  but  it 
11  be  done  and  the  result  forwarded  to  you  with  the  least  possible 
lay." 

15.  Claimant  wrote  again  to  the  Director  of  Military  Aeronautics^ 
der  date  of  February  3,  1919,  as  follows : 

lubject:  Aerial  camera  under  development. 

'  We  refer  further  to  your  letter  of  Jan.  20th  and  our  letter  of 
n.  22nd. 

*  We  wish  to  say  that  we  have  gone  over  the  work  still  to  be  done 
the  aerial  camera. 

'  It  is  our  estimate  that  the  total  cost  of  finishing  these  two  models 

1  be  between  $35,000.00  and  $40,000.00. 

'  This  is  as  close  an  estimate  as  it  is  possible  to  give  on  these  two 

neras. 

'  The  estimate  given  above  is  the  approximate  actual  cost  to  us  of 

two  cameras,  without  any  overhead  whatever. 

We  shall  be  glad  to  know  if  an  order  is  to  be  issued  for  these  two 
deras. 
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"  If  agreeable,  we  would  suggest  that  it  be  issued  upon  the  basis 
of  the  cost  plus  ten  per  cent. 

"  In  any  case,  the  total  cost  not  to  exceed  $45,000.00,  for  the  two 
models. 

"  The  foregoing  prices  do  not  include  two  lenses  and  two  standard 
metal  cones  which  we  understand  you  are  to  furnish,  as  arranged 
with  Captain  Ives." 

16.  On  the  same  day,  February  3,  1919,  claimant  wrote  to  Lieut. 
Col.  Sullivan  a  personal  letter,  as  follows : 

"We  have  to-day  written  the  Director  of  Military  Aeronautit-s. 
as  per  enclosed  copy. 

"  Regarding  the  last  paragraph,  it  was  our  understanding  that 
Captain  Ives  was  to  have  the  lenses  and  cones  sent  to  us. 

"  They^  have  not  yet  been  received. 

"  We  are  almost  ready  for  them,  and  will  be  glad  if  you  can  do 
anything  to  expedite  delivery  of  them." 

17.  Claimant  proceeded  to  work  on  the  models  to  be  delivered  to 
the  Government  under  the  agreement  with  Williams  until  about  the 
middle  of  February,  1919,  when  Hastings  came  to  Wasliington  to  get 
a  written  order  for  the  work  from  Lieut.  Col.  Sullivan,  who  was  then 
Chief  of  the  Photographic  Branch  of  the  Air  Service.  Negotiations 
between  these  two  proceeded  for  several  days.  There  is  a  conflict 
between  Lieut.  Col.  Sullivan  and  Hastings  as  to  the  exact  nature 
of  what  Hastings  stated  he  wanted.  Hastings  claimed  that  he  aske«l 
for  a  written  order  to  take  the  place  of  the  verbal  agreement  with 
Williams  in  December,  1917,  while  Lieut.  Col.  Sullivan  testified  that 
no  such  agreement  was  mentioned,  but  that  Hastings  wanted  to  make 
a  contract  with  the  Government  for  the  sale  of  the  two  models  which 
he  was  making.  Both  agreed  that  Hastings  wanted  $45,000  for  the 
work  and  the  models  when  delivered,  while  Lieut.  Col.  Sullivan 
offered  $30,000  for  the  models,  which  Hastings  refused. 

18.  Thereafter  Lieut.  Col.  Sullivan  wrote  claimant  a  letter  dated 
February  18,  1919,  signed  "  A.  L.  Fuller,  Col.  A.  S.  A.,  Acting  Chief 
of  Training,  By  John  S.  Sullivan,  Lieut.  Col.,  A.  S.  A.,  Chief  Photo. 
Br."    This  letter  was  in  part  as  follows : 

^'  Subject :  Automatic  plate  cameras. 

"  1.  After  extended  consultations  between  the  Photographic 
Branch  and  Mr.  Hastings,  it  has  been  decided  by  the  Photographic 
Branch  to  place  an  order  covering  the  completion  and  delivery  of 
the  two  model  cameras  now  under  construction  by  your  company, 
toorether  with  one  complete  set  of  working  blue  prints. 

^'2.  It  is  agreed  that  the  order  for  these  cameras  shall  call  for 
payment  on  the  basis  of  cost  plus  ten  per  cent,  but  that  the  total 
price  to  the  Government  for  the  completed  cameras  shall  not  exceed 
$30,000.  An  itemized  statement  of  expenditures  is  to  accompany 
the  cameras  on  delivery. 

"  3.  The  cameras  are" to  be  in  conformitjr  with  the  drawings,  whidi 
have  been  examined  by  the  representatives  of  the  Photographic 
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Branch.  The  cameras  are  to  be  capable  of  hand  operation,  semi- 
automatic operation  and  automatic  operation,  when  connected  with  a 
1/10  h.  p.  motor  of  3,600  R.  P.  M. 

******* 

(Here  follow  a  number  of  technical  requirements  and  conditions.) 
The  letter  closed  as  follow : 

"7.  Upon  the  manufacturer's  signifying  that  the  price  and  the 
above  conditions  are  satisfactory,  a  contract  will  be  issued  through 
the  Contract  Department,  Bureau  of  Aircraft  Production. 

"  By  direction  of  Major  General  Kenly." 

19.  This  letter  was  acknowledged  by  claimant  under  date  of  March 
7,  1919,  as  follows : 

"  Replying  to  your  letter  of  Feb.  18th,  please  be  advised  that  we 
have  this  matter  still  under  consideration. 

"In  paragraph  four  of  your  letter,  your  specifications  call  for 
shutter  speeds  from  1/50  to  1/450  of  a  second. 

"  We  find  that  the  shutter  as  arranged  now  has  speed  ranging  from 
1/50  to  1/350  of  a  second. 

"We  wish  to  inquire  if  1/350  part  of  a  second  will  be  sufficient 
speed  for  use  of  these  models,  as  to  make  any  further  changes  is  going 
to  entail  considerably  more  expense  which  we  do  not  wish  to  assume." 

20.  In  response  to  claimant's  inquiry  about  the  specifications  in 
the  letter  of  February  18,  1919,  the  Training  Section  of  the  Photo- 
graphic Branch  wrote  claimant,  after  some  correspondence,  agree- 
ing to  change  the  specifications  by  making  the  maximum  speed  range 
1/350  part  of  a  second. 

No  further  correspondence  between  claimant  and  the  Photographic 
Branch  appears  in  evidence  on  the  subject  of  this  claim. 

21.  In  the  conversation  at  Washington,  in  February,  1919,  between 
Hastings  and  Sullivan,  when  the  parties  could  not  agree  upon  the 
price  to  be  paid  for  the  models  when  completed,  there  was  some  dis- 
cussion as  to  what  claimant  might  do  to  secure  compensation  for  the 
work  already  done  and  the  expenses  incurred  by  it,  but  again  here 
the  parties  do  not  agree  as  to  what  this  conversation  was. 

After  Hastings's  conversation  with  Sullivan  and  the  refusal  of 
claimant  to  accept  the  offer  of  $30,000  for  the  models  upon  the  condi- 
tions stated  in  the  letter  of  February  18, 1919,  claimant  stopped  work 
on  the  models  because  it  had  no  money  to  go  on  with  it. 

22.  So  far  as  appears  the  models  have  never  been  completed  or  ten- 
dered to  the  Government. 

DECISION. 

1,  The  correspondence  between  claimant  and  Lieut.  Col.  Sullivan 
shows  that  claimant  did  not  rely  upon  said  agreement  made  with 
Williams,  but  that  the  negotiations  in  February,  1918,  between 
Hastings,  acting  for  claimant,  and  Sullivan  related  not  to  the  previ- 
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ous  agreement  of  claimant  with  Williams,  but  solely  to  the  proposal 
of  claimant  to  sell  and  deliver  to  the  Government  two  models  of 
claimant's  invention  and  nothing  else. 

2.  No  agreement  was  made  between  Sullivan  and  Hastings,  acting 
for  claimant. 

3.  The  Government,  by  the  plain  terms  of  the  agreement  between 
claimant  and  Williams,  is  under  no  obligation  to  pay  claimant  any- 
thing until  two  models  incorporating  the  invention  agreed  upon  had 
been  delivered  or  tendered  to  the  Government.  Claimant,  therefore, 
not  having  performed  or  tendered  performance  of  the  agreement  on 
its  part,  can  not  claim  performance  on  the  part  of  the  Government. 

4.  The  claim  of  claimant  should  be  dismissed. 

DISPOSITION. 

An  order  should  be  made  denying  the  relief  prayed  for  by  claimant 
in  its  statement  of  claim  and  dismissing  the  claim. 
Col.  Delafield  and  Maj.  Hill  concurring. 


April  24,  1920. 
Cases  Nos.  451— 460,  inclusive. 

In  re  CLAIU  OF  THE  CHALMEES  KNITTING  CO. 

1.  INDirCEMENT  TO  SIGN  CONTEACT— OEAL  AGEEEKENT  TO  TAKE  "SEC- 

ONDS."— Where  an  oral  agn^eement  was  made  on  behalf  of  the  Govern- 
ment to  take  "  seconds  "  at  a  fixed  discoant  in  connection  with  a  written 
contract  for  certain  articles,  the  contractor  is  entitled  to  relief  nnder 
the  act  of  March  2,  1919,  even  though  the  written  contract  merely  gave 
the  Government  an  option  to  take  the  "  seconds." 

2.  CLAIM  AND  DECISION. — These  10  claims,  totaling  fl05,984.35,  are  filed 

nnder  the  act  of  March  2,  1919,  and  are  based  upon  oral  agreements  for 
*'  seconds  *'  in  connection  with  proxy- signed  contracts  for  the  manu- 
facture of  underwear.  This  Board  in  its  decision  of  September  30,  1919, 
(see  Vol.  1,  p.  818),  denied  relief  on  the  ground  that  oral  negotiations 
were  merged  in  the  written  contracts.  An  appeal  was  taken  to  the 
Secretary  of  War,  who  remanded  the  cases  for  further  proceedings. 
Held,  on  reconsideration,  that  claimant  is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

1.  These  claims  were  heard  in  August,  1919,  by  the  Board  of  Con- 
tract Adjustment  and  a  decision  was  rendered  and  a  final  order  deny- 
ing relief  entered  on  September  30,  1919.  A  petition  for  a  rehear- 
ing of  the  cases  was  denied.  An  appeal  was  taken  to  the  Secretary 
of  War  and  a  memorandum  of  findings  and  recommendations  was 
made  by  the  special  advisers  to  the  Secretary  of  War  and  the  cases 
were  returned  to  the  Board  of  Contract  Adjustment  for  further  pro- 
ceedings in  accordance  with  the  recommendations  of  the  special 
advisers. 

2.  We  have  examined  the  evidence  in  the  files  and  the  testimony  of 
the  witnesses,  together  with  the  affidavits  of  the  representatives  of 
the  Government,  and  have  come  to  the  conclusion  that  the  former 
decision  of  the  board  should  be  reconsidered  and  a  new  decision 
rendered. 

FINDINGS  OP  TACT  AND   DECISION. 

1.  There  are  10  different  claims  arising  out  of  oral  agreements 
alleged  to  have  been  entered  into  in  connection  with  10  different  con- 
tracts for  the  manufacture  of  Army  underwear.  It  is  claimed  that 
the  oral  agreements  provided  that  the  Government  undertook  to 
accept  all  of  the  seconds  which  were  produced  in  the  performance 
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of  the  10  contracts  at  a  discount  of  25  per  cent  on  the  heavyweight 
goods  and  15  per  cent  on  the  lightweight  goods.  There  is  no  con- 
flict in  testimony  between  that  given  by  the  claimant's  witnesses  and 
that  of  the  Government's  representatives.  It  is  conclusively  shown 
that  it  was  the  intention  of  both  parties  to  enter  into  such  an  agree- 
ment. 

2.  It  appears  that  a  mistake  has  been  made  in  the  decision  of  this 
Board  in  that  the  written  contracts  are  referred  to  as  regularly 
executed  contracts,  and  that  this  mistake  has  been  followed  in 
the  later  discussion  of  these  claims.  In  fact,  all  of  the  10  contracts 
are  signed  in  typewriting  by  the  contracting  oflicer  and  with  ink  hy 
a  subordinate.  They  are,  therefore,  not  formal  contracts  but  in  the 
class  of  proxy-signed  contracts,  and  if  any  relief  is  to  be  given  under 
these  agreements  or  in  respect  to  any  collateral  agreements  it  must 
be  under  the  act  of  March  2,  1919. 

3.  The  practice  that  obtained  in  respect  to  all  of  the  agreements 
appears  to  have  been  that  negotiations  w^ere  had  between  Mr.  Lincoln 
Cromwell  or  Mr.  Frank  H.  Burgher,  representing  the  Government, 
and  M.  David  W.  Chalmers,  representing  the  claimant  company. 
After  an  oral  agreement  was  reached  between  the  parties  as  to  the 
terms  for  the  manufacture  and  delivery  of  underwear  a  document 
was  drawn  up  entitled  "Award  of  contract "  which  was  mailed  to 
the  claimant  with  the  request,  either  in  the  form  "  Please  acknowl- 
edge receipt "  or  "  Please  acknowledge  receipt  and  advise  this  office 
in  writing  of  your  approval  and  acceptance  of  this  award  at  once.'' 
Many  of  the  awards  contained  a  provision  substantially  like  the 
following,  which  is  quoted  from  contract  No.  3845-X,  dated  June 
16,  1918: 

"  Upon  receipt  of  your  written  acceptance  contract  upon  the  cus- 
tomary Government  form  dated  June  15,  1918,  numl)ered  3845-X 
and  including  the  provisions  of  this  award,  will  be  forwarded  ti) 
you  for  execution." 

It  does  not  appear  when  the  proxy-signed  contracts  were  sent  to 
the  claimant,  except  that  on  account  of  the  overload  of  business 
there  was  always  a  considerable  delay  in  the  preparation  of  con- 
tracts in  their  final  form.  It  was  understood  in  every  case  that  the 
agreement  was  to  be  considered  as  having  been  made  on  the  date  (>f 
the  award  of  the  contract,  and  that  the  contractor  in  every  case 
should  proceed  with  the  performance  of  or  preparations  to  perform 
the  agreement  in  advance  of  the  receipt  of  the  proxy-signed  contract. 

4.  Each  of  the  written  contracts  or  the  awards  of  contracts  con- 
tains the  following  provision,  or  one  substantially  like  it : 

"  It  is  hereby  agreed  and  understood  that  in  the  event  of  any 
goods  being  rejected,  the  Government  shall  be  permitted  to  exer- 
cise the  option  of  purchasing  these  goods  at  a  reduction  in  price  to  be 
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agreed  upon  and  determined  between  the  Government  and  tlie  Con- 
tractor at  the  time  of  purchase  of  the  rejected  goods  before  the  goods 
can  be  disposed  of  elsewhere." 

5.  The  award  of  a  contract  was  intended  to  be  what  its  title  in- 
dicates, i.  e.,  a  notification  to  the  contractor  that  he  had  been 
awarded  a  contract  and  that  a  formal  contract  would  be  prepared 
and  sent  to  him  in  due  course,  and  that  it  was  his  duty  to  proceed 
at  once  with  the  manufacture  of  the  kind  of  underwear  which  w^as 
described  in  the  award.  The  evidence  demonstrates  that  it  was 
agreed  between  the  claimant  company  and  Mr.  Cromwell  as  to  cer- 
tain of  the  contracts  for  underwear,  and  between  the  claimant  com- 
pany and  Mr.  Burgher  in  respect  to  the  balance  of  the  contracts, 
that  the  Government  would  accept  all  of  the  seconds  that  accumu- 
lated during  the  manufacture  of  underwear  and  would  pay  for 
them  at  a  discount  of  25  per  cent  for  the  heavyweight,  and  15  per 
cent  for  the  lightweight  underwear.  In  a  memorandum  dated  Feb- 
ruary 26, 1918,  signed  by  Mr.  Cromwell,  having  reference  to  the  terms 
of  a  contract  with  the  Chalmers  Knitting  Co.  for  1,752,000  gar- 
ments, the  last  sentence  reads : 

"  In  addition  to  the  above  we  agree  to  buy  at  a  reduction  of  25 
per  cent  from  the  contract  price  the  seconds  which  are  a  by-product 
of  the  above  contract." 

6.  The  question  before  us  is  as  to  whether  relief  should  be  given 
to  a  contractor  under  the  provisions  of  the  act  of  March  2,  1919, 
in  respect  to  an  agreement  admittedly  entered  into  between  the 
claimant  company  and  the  United  States.  The  awards  of  contract 
and  the  proxy-signed  contracts  contain  provisions  to  the  effect  that 
the  Government  shall  haye  the  first  chance  to  purchase  the  "  sec- 
onds "  as  they  accumulate  in  the  course  of  performance  of  the  con- 
tracts. The  price  to  be  paid  was  to  be  determined  by  agreement 
between  the  parties. 

The  awards  and  the  written  agreements  did  not  provide  for  one 
of  the  most  vital  of  all  matters  that  are  made  the  subject  of  contract 
for  manufacture  or  purchase,  viz,  the  price  to  be  paid  for  the  articles. 

Everyone  concerned  contemplated  that  a  collateral  agreement 
should  be  entered  into  in  respect  to  the  "  seconds."  The  written  con- 
tracts themselves  require  such  an  agreement. 

The  parties  have  entered  into  an  agreement  in  good  faith  in  which 
the  claimant  undertakes  to  turn  over  all  the  "  seconds  "  that  accumu- 
late at  a  substantial  discount  from  the  contract  price  for  the  "  firsts."^ 
The  undertaking  of  the  Government  to  take  all  the  "seconds"  is 
necessarily  an  important  element  in  the  determination  of  the  per- 
centages of  discount. 

It  would  have  been  preferable  to  have  included  all  the  terms  of 
the  oral  agreement  in  one  instrument.    It  was  not  the  intention  of 
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either  party  to  insert  in  the  written  agreement  any  provision  that 
should  be  in  conflict  with  the  oral  agreement.  If  any  conflict  exists, 
it  arose  by  mistake  and  not  by  intention  and  the  mistake  was  one 
that  was  shared  by  both  parties. 

7.  The  realities  of  the  situation  require  not  only  a  finding  that 
agreements  were  made  but  also  that  for  such  losses  as  this  con- 
tractor has  suffered  in  consequence  of  the  agreements  reimbursement 
should  be  made. 

8.  We  determine  therefore  that  in  each  of  the  10  claims  an  oral 
a,greement  was  entered  into  in  respect  to  which  relief  should  be  given 
and  that  relief  should  be  based  on  the  difference  between  the  agreed 
price  for  the  seconds  and  the  prices  at  which  the  seconds  were  sold 
by  the  claimant  company.  Documents  stating  the  nature,  terms, 
and  conditions  of  the  agreement  will  be  prepared  covering  the  facts 
in  each  case,  and  in  each  case  Certificate  C  will  be  prepared  and 
signed. 

DISFOSmON. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  in  each  of 
the  lO  claims  to  the  Claims  Board,  Director  of  Purchase,  for  action 
in  the  manner  provided  in  subdivision  C,  section  6,  Supply  Circular 
No.  17,  Purchase,  Storage,  and  Traffic  Division. 

Col.  Delafield  concurring. 
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A. 
ACCEPTANCE. 

Receipt,  acceptance,  and  delivery  must  be  actual  so  that  tlie  beneficial 
interest  in  tlie  article  or  services  is  received  by  or  available  to  the 
War  Department  before  a  fair  value  certificate  or  recommendation 
for  payment  will  be  Issued.  Constructive  delivery  will  not  suffice. 
(Export  Oil  Corporation,  Case  No.  2324,  IV  these  Dec,  905.) 
See  also  U.  S.  FOOD  ADMINISTRATION  BULLETIN. 
ACT  OF  MARCH  2,  1919. 

ACT  OF  MARCH  2,  1919,  Construction. 
See  JURISDICTION. 
ADDITIONAL  COMPENSATION. 

fifee  COMPENSATION. 
ADDITIONAL  WORK. 

See  COMPENSATION. 
ADJUSTMENT  OF  CLAIM. 

See  CONTRACTS,  Adjustment. 
AGENTS. 
Agents. 

Where  claimant  leased  a  steam  shovel  to  a  Government  contractor 
under  a  lease  which  included  by  reference  a  provision  of  the  Govern- 
ment contract  that  when  the  total  rent  of  any  equipment  used  under 
the  contract  equaled  the  value  of  the  equipment,  the  equipment 
should  become  the  property  of  the  United  States,  and  also  that  on 
conclusion  of  the  work  under  the  Government  contract  the  Govern- 
ment might  take  the  equipment  on  payment  of  the  difference  between 
its  value  and  the  total  amount  of  rent  paid  thereon,  the  lease  was 
made  by  the  contractor  as  agent  for  the  Government,  and  the  Govern- 
ment is  entitled  to  benefit  by  the  combined  provision  of  the  contract 
and  the  lease,  and  to  take  title  to  the  shovel  on  payment  of  the 
difference  between  its  value  and  the  total  rental  paid  thereon. 
(Klebe  &  Co.,  Case  No.  1600,  IV  these  Dec.,  519.) 
Where  a  contractor  manufactures  articles  to  be  delivered  at  a  distant 
point  and  forwards  such  articles  by  express,  the  express  company  is 
the  agent  of  the  contractor  for  the  purpose  of  making  delivery,  and 
the  Government  is  not  responsible  for  delay  In  delivery.  (Littauer 
Bros.,  Case  No.  2368,  IV  these  Dec.,  862.) 
Agents,  Authority  to  Bind  Government. 

Where  claimant  sold  a  quantity  of  bread  baskets  to  an  Army  officer, 
representing  several  battery  kitchens  of  the  Seventh  Regiment, 
F.  A.  R.  D.,  and  they  were  not  accepted  on  account  of  a  delay  in 
transmission,  the  United  Stales  Government  is  under  no  obligation, 
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under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  its  loas 
thereby  sustained,  as  the  Army  officer  purchasing  tlie  basketis  was  not 
acting  "  under  tlie  authority,  direction,  or  instruction  of  the  Secretary 
of  War  or  that  of  the  President."  (Anderson  Box  &  Basket  Co.,  Case 
No.  2405,  IV  these  Dec.,  164.) 

Where  there  is  an  agreement  between  the  Procurement  Division  and 
the  Production  Division  of  tlie  Ordnance  Department  that  the  latter 
should  act  as  the  representative  of  the  former  in  matters  pertaining 
to  the  increased  production  of  pistols,  for  which  there  was  an  argent 
demand,  statements,  promises,  and  agreements  made  by  representa- 
tives of  the  Production  Division  will  be  deemed  to  have  been  made 
on  behalf  of  the  Procurement  Division  as  well.  (Cincinnati  Milling 
Machine  Co.,  Case  No.  549,  IV  these  Dec.,  229.) 

Where  an  officer  who  otherwise  might  have  had  no  authority  to  enter 
into  a  contract  binding  upon  the  United  States,  was  orally  instructed 
by  the  Acting  Secretary  of  War  to  authorize  claimant  to  purchase 
materials  for  the  manufacture  of  a  large  quantity  of  machine  gons 
in  advance  of  the  awarding  of  contracts  for  such  gun.s  which  in- 
structions were  orally  communicated  to  the  claimant  and  acted  upon 
by  it,  claimant  is  entitled  under  the  act  of  March  2,  1919,  to  reim 
bursement  for  loss  incurred  by  the  procurement  of  such  materials. 
Any  lack  of  general  authority  on  the  part  of  the  officer  was  cured 
by  the  special  direction  given  in  this  case  bj  the  Acting  Secretary  of 
War.     (Savage  Arms  Corporation,  Case  No.  385,  IV  these  Dec.,  ^7.) 

The  War  Service  Committee  on  Hollow  Building  Tile  was  without  con- 
tracting authority,  and  where  the  Secretary  of  that  body,  without  ex- 
press instructions  to  do  so,  wired  claimant  that  it  had  been  allocated  a 
large  tila  contract  for  the  Government,  and  claimant  raanntacture^ 
such  articles,  without  any  confirmatory  order,  formal  or  Informal, 
from  duly  authorized  Government  agents,  there  is  no  obligation  on 
the  part  of  the  Government  to  take  and  pay  for  such  articles.  ( Vigo 
American  Clay  Co.,  Case  No.  339,  IV  these  Dec.,  941.) 
In  order  to  be  binding  upon  the  Government,  an  oral  agreement  mu.«t 
have  been  definitely  fixed  and  the  authority  of  the  person  acting  on 
behalf  of  the  Government  in  making  such  an  agreement  must  he 
established  beyond  question.  (Wright  Works  (David  A.  Wright), 
<^ase  No.  2059  and  2061,  IV  these  Dec.,  850.) 

Sec   aim   CONTRACTS,   Implied;    CONTRACTTS.   What   Cowoti- 

TUTES. 

AGREEMENT. 

See  CONTRACTTS. 
ALLOWANCE  FOR  SPECIAL  MACHINERY. 
See  CONTRACTS,  Constbuction. 
AMENDMENT. 

Amendment  of  Claim. 

See  CLAIMS,  Amendment. 
Amendment  of  (Contract. 

See  CONTRACTS,  Amendment. 
AMORTIZATION. 

Amortization   of   FACiLrnES. 

At  the  Instanct*  of  the  (iovernuient  the  claimant,  a  manufacturer  of 
wood  pulp  products,  developed  a  sample  iwiwder  container  whioh 
was  repmlefl  ns  suitable  f«»r  Army  requirements.     During  the  dis- 
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cussion  of  a  proposed  order  for  two  or  tliree  nillUon  of  such  con- 
tainers, a  price  of  79  cents  was  agreed  uiwn.  Before  an  order  was 
actually  placed,  the  Government  found  tiiat  the  immediate  need  of 
powder  containers  was  less  urirent  than  previously  thought,  and  it 
therefore  decide<i  to  avail  itself  of  an  opiK»rtunity  to  thoroughly  test 
this  new  product  in  the  ileld.  An  intial  order  for  500,000  containers 
was  accordingly  plaei^d  with  the  claimant.  At  all  stages  of  the 
negotiations  the  Government  understood  that  the  claimant  had  no 

ft 

facilities  for  the  production  of  powder  containers  and  that  it  would 
be  necessary  for  the  Government  to  completely  amortize  the  cost  of 
creating  such  facilities.  Sucli  an  amortization  allowance  was  in- 
cluded in  the  total  amount  to  be  paid  for  two  or  three  million  con- 
tainers at  79  cents  each.  (Brown  Co.,  Case  No.  1542,  IV  these  Dec., 
159. ) ; 

For  administrative  reasons  the  (Joverument  was  unwilling  to  modify 
the  price  of  79  cents  when  it  placed  the  initial  order  for  500,000 
containers,  although  it  knew  that  the  amortization  allowance  in- 
cluded in  the  total  to  be  paid  under  such  an  order  would  be  in- 
sufficient. The  facts  and  circumstances  in  this  particular  case  con- 
stitute an  implied  agreement  independent  of  the  manufacturing 
contract,  to  reimburse  the  claimant  the  cost  of  the  facilities  neces- 
sarily created  for  the  manufacture  of  the  containers  ordered.  The 
implied  agreement  contemplatwl  that  such  reimbursement  would  be 
accomplished  by  the  inclusion  in  the  price  of  79  cents  an  amoi*tization 
allowance  which,  when  two  or  three  million  containers  had  been 
ordered,  would  be  found  sufficient.  In  the  event  the  Government  did 
not  place  orders  with  the  claimant  for  a  sufficient  number  of  con- 
tainers within  a  reasonable  time,  the  agreement  contemplated  the 
Government  would  directly  reimburse  the  claimant  the  amortization 
of  the  facilities  so  created.  (Brown  Co.,  Case  No.  1542,  IV  these 
Dec..  159.) 

Claimant  is  entitled  to  recover  the  difference  between  the  actual  cost 
and  the  present  market  value  of  the  facilities  provided  under  the 
above  agreement  and  created  In  accordance  with  approved  engineer- 
ing practice,  and  in  such  a  way  as  to  allow  of  immediate  expansion 
for  the  manufacture  of  similar  containers  of  the  same  and  other  sizes 
in  far  greater  quantities  than  for  the  500,000  order.  (Brown  Co., 
Case  No.  1542,  IV  these  Dec,  159.) 

Claimant  Is  entitled  to  unabsorbed  amortization  of  the  cost  of  facili- 
ties specially  i)rovlded  for  the  performance  of  the  contract,  the 
nwessity  of  which  was  contemplated  at  the  time  contract  was  entered 
into  and  which  were  included  in  the  contractor's  original  estimate. 
(East  Wilton  Woolen  Mills,  Case  No.  1599,  IV  these  Dec,  1234.) 

Replacements,  additions,  and  Improvements  not  within  the  reasonable 
contemplation  of  the  contractor  when  the  contract  was  made  are 
not  properly  subject  to  amortization.  (East  Wilton  Woolen  Mills, 
Case  No.  1599,  IV  these  Dec,  1234.) 

Where  the  Government  required  the  claimant  to  provide  special  facili- 
ties before  awarding  claimant  a  contract,  the  unabsorbed  amortiza- 
tion thereof  is  a  proper  item  of  cost  to  be  allowed  claimant  on  sus- 
pension of  the  contract.  (Howell  &  Lesser,  Case  No.  2207,  IV  these 
Dec,  1241.) 
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Where  duly  authorized  agents  of  the  Government  request  a  numu- 
facturer  to  install  special  machinery  for  the  manufacture  of  cartridge 
cases  and  agree  that  the  cost  of  such  machinery  may  be  amortized 
in  contracts  to  be  awarded  the  manufacturer  by  the  Gioveminent, 
and  where  a  letter  containing  an  order  for  cases  recites  that  ander 
section  120  of  the  national  defense  act,  proposals  are  dispensed  with 
and  requests  the  manufacturer  to  notify  the  OovemmeDt  of  the 
acceptance  of  the  order,  such  order  is  not  compulsory,  but  there  is  a 
voluntary  agreement  within  the  act  of  March  2,  1919,  under  which 
the  special  facilities  may  be  amortized.     (Michigan  Copper  &  Brass 
Co.,  Case  No.  2019,  IV  these  Dec.,  845.) 
Where  the  claimant  increased  the  facilities  of  its  rod  mill  upon  the 
solicitation,  request,   and   advice  of  duly  authorized  officers,  and 
afterwards  received  orders  requiring  the  use  of  such  facilities  it  is 
entitled  to  amortization  for  such  part  of  the  cost  of  the  increased 
facilities   as   were   necessary   to   perform   the  orders.      (Midiisftn 
Copper  &  Brass  Co.,  Case  No.  2022,  IV  these  Dec.,  37a) 
In  the  absence  of  an  agreement  to  pay  therefor,  there  can  be  no  r^m- 
bursement  for  special  or  additional  facilities,  exc^t  in  tlie  amor- 
tization of  costs  under  a  contract  tor  a  specified  production.     (Starr 
Piano  Co.,  Case  No.'  1916,  IV  these  Dec.,  1296.) 
Where  claimant  was  told  that  it  would  have  to  make  certain  improre- 
roents    and    provide    additional    facilities    before    contracts    were 
awarded  it,  and  it  made  the  improvements  and  received  contracta» 
which  were  suspended,  the  cost  of  such  facilities  can  only  be  allowed 
as  unabsorbed  amortization  under  the  contracts.    (Starr  Piano  Ool, 
Case  No.  1916,  IV  these  Dec,  1296.) 
See  also  COMPENSATION,  Basis  or;  (X)NTRACJTS,  AimciPA- 
TioN ;  CONTRACrrS,  Implied. 
ANTICIPATED  ORDERS. 

See  CONTRACTS,  Anticipation. 
ANTICIPATORY  BREACH. 

See  JURISDICTION. 
ARTICLES  IN  PROCESS,  TITLE  PASSING. 
See  CONTRACTS,  CJonstbuction. 
ATTEMPTED  SETTLEMENT  PRIOR  TO  ACTT  OF  MARCH  2,  1919. 

See  CONTRACTS,  Invalid. 
AUTHORITY. 

Authority  of  Agents. 

See  AGENTS,  Authority  to  Bind  Government. 
Authority  to  CJontract. 

See  AGENTS,  Authority  to  Bind  €k)VERNMENT. 
AWARD. 

Award,  Recommendation. 

Reconmiendation  of  an  award  of  a  contract  does  not  amount  to  an 
agreement,  express  or  implied.  (A.  Brand wein  &  Co.,  Case  No.  2419. 
IV  these  Dec.,  808.) 
Where  claimant  had  been  recommended  for  an  award  of  a  ccmtract, 
but  incurred  no  expense  by  reason  thereof,  there  \a  no  agreement 
within  the  act  of  March  2,  1919.  (Columbia  Bathing  Suit  0>.,  C^se 
No.  2122,  IV  these  Dec.,  1109.) 
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Recommendation  for  a  contract  does  not  amount  to  an  agreement 
within  the  meaning  of  the  act  of  March  2,  1919.  (John  Hall  (Inc.), 
Cases  Nos.  1544, 1545,  and  2108,  IV  these  Dec.,  107.) 

Where  a  duly  authorized  representative  of  the  Government  [promises 
claimant  that  he  will  recommend  an  award  for  the  manufacture  of 
certain  articles,  such  promise  does  not  constitute  an  agreement 
within  the  meaning  of  the  act  of  March  2,  1919,  and  the  promise 
having  been  fulfilled,  the  Government  is  under  no  obligation  to  reim- 
burse claimaiit  for  expense  in  installing  special  machinery  with 
which  to  fulfill  anticipated  orders,  (^linneapolis  Overall  Co.,  Cases 
Nos.  1634,  1813,  1815,  and  2283,  IV  these  Dec.,  712.) 

The  promise  to  reconmiend  an  order  coupled  with  the  assurance  that 
there  was  little  question  but  that  it  would  go  through  does  not  con- 
stitute an  agreement.  (North  &  Judd  Mfg.  Co.,  Cases  Noa  2382  and 
2383,  IV  these  Dec.,  87  and  89.) 

A  recommendation  of  an  award  of  a  contract  is  not  an  agreement 
within  the  purview  of  the  act  of  March  2.  1919.  (Penn  (Clothing  (X, 
Case  No.  1704,  IV  these  Dec.,  421.) 

A  recommendation  of  an  award  is  not  an  agreement,  and  a  notifi<*ation 
that  an  award  is  contemplated,  or  h!ij>  been  recommended,  does  not 
authorize  the  expenditure  of  money  or  the  incurring  of  indebtedness 
on  tlie  faith  thereof.  (Ritter  &  Sons  Clothing  Co.,  Case  No.  1725, 
IV  these  Dec,  151.) 

The  recommendation  of  an  award  of  contract  to  claimant  is  not  an 
agreement  within  the  meaning  of  the  act  of  March  2,  1919.  ( Sager 
&  Slotoroff,  Case  No.  2220,  IV  these  Dec.,  788.) 

B. 
BASIS  OF  COMPENSATION. 

See  COMPENSATION. 

BOARD  OF  CONTRACT  ADJUSTMENT,  JURISDICTION. 

See  Jl^RISDICTION. 

BONUS. 

Bonus  Clause. 

Where  a  contract  for  the  manufacture  of  gauntlets  specifies  the  j)rice 

therefor,  and  that  deliveries  shall  Ixe  made  during  the  months  of 

December  and  January,  and  provides  for  a  premium  (bonus)  to  be 

paid  for  each  pair  delivered  during  such  month,  the  bonus  provision 

is  not  separable,  but  the  contract  provisions  should  all  be  construed 

together,  and  no  separate  consideration  is  necessary  to  sustain  the 

bonus  provision.     (Littauer  Bros.,  Case  No.  2368,  IV  these  Dec,  862.) 

BREACH. 

Breach,  Anticipatory. 

See  JURISDICTION. 

Breach  by  Contractor. 

See  CONTRACTS,  Breach. 

Breach  by  Government. 

See  CONTRACTS,  Breach. 
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BRBACH^Contiiiued. 
Breach  ok  Contract. 

Sre  CONTRACTS.  Brkach. 
Breach,  Waiver. 

8(^e  WAIVER. 
BUILDINO  CONTRACTS. 

See  REIMBURSEMENT. 
BUSINESS  RISK. 

Since  tJiere  was  no  evidence  that  anything  was  ever  said  about  facili- 
ties at  any  conference  of  tlie  Government's  and  any  of  the  elaimanU* 
rei)re?>entatives.  it  must  l>e  assumed  that  additional  facilities  were 
provided  in  tlie  exercise  of  the  judgment  of  the  respective  claimants 
and  as  a  matter  of  ordinary-  business  rislc.     (Jacob  Dold  PackiD^ 
Co.;  Armour  &  Co.;  Wilson  &  Co.;  Purity  Cross  (Inc.)  ;  L.  FYank  & 
Son   Co.;   Kingan  &  Co.    (Ltd.);   Swift  &  Co.;   Morris  &   Co.;   the 
Cudahy  Packhig  Co.;  Libby,  McNeill  &  Libby ;  Purity  Packing  C5o.; 
Oscar  F.  Maj-er  &  Bro. ;  Acme  Packing  Co. ;  and  Baker  Food  Prod- 
ucts Co.,  Ca.ses  No.*;.  aS4,   1165.   11(58,   1243.   1(505,  1(596.  1697,   1698, 
170(),  1701,  170J),  1789,  2282,  and  2261.  IV  these  Dec.,  556.) 
Where  a  new  plant  was  purcha.sed  by  a  Government  contractor,  not 
upon  the  suggestion  or  request  of  a  Government  official  but  acting 
upon  the  c(»ntractor's  own  Judgment,  tlie  contractor  is  not  entitled  to 
he  paid  therefor  under  the  act  of  March  2,  1919.     (Hamilton  Trading 
Co.  (Inc.),  Ca.se  No.  17.33,  IV  these  Dec..  339.) 
Where  the  claimant  insta11e<l  additional  machinery  and  enlarged  its 
plant  upon  general  information  that  additional  troops  would  be  quar- 
tered at  an  Army  camp,  and  ui>on  the  expectation  that   its  work 
would  be  largely  increased,  but  fails  to  establish  any  order,  requesi 
or  agreement  on  the  part  of  the  Government,  claimant  took  a  busi 
ncss  risk  and  is  not  entitled  to  recover  under  the  act  of  Mareb  2 
1919.     (Montgomery  French  Dry  Cleaning  &  I-aundr>-  Co.,  Case  S**. 
1766,  IV  these  Dec.,  1367.) 
See  also  CONTRACTS,  Anticipation. 

C. 

CANCELLATION. 

Cancellation  After  Suspension. 

See  CONTRACTS,  Suspension. 
Cancellation  of  Contbact. 

See  CONTRACJTS,  Cancellation. 
Cancellation  fob  Default. 

See  CONTRACTS,  Cancellation. 
CERTIFICATE  OF  FAIR  VALUE. 

See  QUANTUM  MERUIT. 
CHANGE  IN  SPECIFICATIONS. 

See  CONTRACTS,  Implied. 

CIRCUMSTANCES  IMPLYING  AN  AGREEMENT. 

See  CONTRACTS,  Implied. 

CLAIMS. 

Claims,  Dismissed. 

In  a  lease  to  the  Government  it  was  provided  that  tlie  lessee  might 
demolish  and  destroy  building  without  expense.  The  value  of  the 
buildings  subsequently  destroyed  had  been  estimated  and  paid  to 
the  lessors  in  the  form  of  rent  by  agreement,  and  if  the  lessor  ex- 
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pended  an  excess  over  this  amount  in  rebuilding,  tlie  Government 
is  not  liable  tlierefor.  (Alta  School  District,  Case  No.  2449.  IV 
these  Dec,  613.) 

When  the  claimant  has  done  nothing  to  prove  his  claim,  falls  to 
answer  communications  from  the  Board,  or  can  not  be  located,  his 
claim  win  be  dismissed.  (Alta  School  District,  Case  No.  2449,  IV 
these  Dec.,  613.) 

Where  claimant  withdraws  all  items  of  its  claim  except  those  arising 
out  of  a  procurement  order  upon  which  a  statutory  award  has  been 
made  by  a  district  claims  board,  which  award  had  been  accepted 
by  claimant  and  forwarded  to  the  proper  bureau  claims  board  for 
approval,  that  portion  of  the  clajm  upon  which  award  has  been 
made  will  be  transmitted  to  the  bureau  board  for  Its  acti<m  upon 
the  statutory  award,  and  the  portion  of  the  claim  withdrawn  will 
be  dismissed.     (Athol  Machine  Co.,  Case  No.  1577,  IV  these  Dec.,  6.) 

Where  deliveries  were  made  in  accordance  with  a  statutory  purchase 
order,  even  though  under  protest  and  in  the  mistaken  belief  that  the 
goods  were  commandeered,  a  claim  for  relief  on  that  ground  is  with- 
out merit.  (H.  Herman,  Sternbach  &  Co.,  Case  No.  609,  IV  these 
Dec.,  917.) 
See  also  RELEASE. 
Claim  fob  Facilities. 

See  CONTRACTS,  Written. 

Cl^AIMS,  SUBCONTILXCTOBS. 

Where  a  contractor  has  a  contract  for  the  constructi<m  of  a  hospital 
for  the  Government  on  a  cost-plus  percentage  basis  and  the  Gov- 
ernment has  called  for  bids  for  furnishing  electrical  supplies  nec- 
essary in  the  construction,  and  in  response  to  a  bid  submitted  by 
claimant  authorizes  claimant,  in  writing,  to  proceed  with  imme- 
diate production  of  the  articles  covered  by  Its  bid  and  gives  ship- 
ping instructions  and  recites  therein  that  the  contractor  has  been 
instructed  to  place  a  confirming  order  with  claimant  at  once,  such 
Instrument  did  not  create  a  contractual  relation  between  the  Gov- 
ernment and  claimant,  but  the  Government  endeavored  hereby  to 
assist  the  contractor  in  locating  and  expetliting  the  delivery  of  the 
articles  enumerated  in  the  requisition,  and  If  the  claimant  delivered 
any  articles  to  the  contractor,  claimant  must  look  to  the  contractor 
foi'  compensation  therefor,  as  there  is  no  obligation  on  the  part  of 
the  Government.  (Bailey  Electrical  Supply  Co.,  Case  No.  2321, 
IV  these  Dec.,  1286.) 

Where  claimant  purchased  wool  from  the  Government  under  a  con- 
tract providing  that  It  should  be  used  only  |n  spinning  yam  for 
another  contractor,  who  had  a  Government  contract,  and  the  latter, 
or  prime  contract,  was  suspended  and  settled  by  the  Government 
without  considering  the  claim  of  this  claimant  under  its  subcon- 
tract, this  claimant  is  not  barred  by  the  above-mentioned  settlement 
from  presenting  this  claim.  Under  the  above  circumstances,  although 
claimant  was  a  subcontractor  and  the  claim  might  have  been 
adjusted  as  based  on  the  subcontract,  claimant  was  also  a  prime 
contractor  and  is  therefore  entitled  to  a  direct  settlement  with  the 
Government.  (The  Lafayette  Worsted  Co.,  Case  No.  1771,  IV  these 
Dec,  760.) 
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Where  the  Government  gave  claimant  an  order  to  ship  steel  billets 
to  another  contractor  for  manufacture  into  shell  nose  pieces  but  owing 
to  the  Intenention  of  the  armistice  the  Government  did  not  enter 
into   its  contemplated  agreement   with  that  other  contractor,  and 
where  the  billets  were  delivereil  and  paid  for,  the  adju:stment  of  the 
whole  matter,  under  the  act  of  March  2,  1919,  must  be  through  a 
settlement   with    claimant.     Therefore,   upon   repaying  the  amount 
paid  it  by  tlie  other  contractor,  claimant  will  be  entitled  to  receive 
from  the  Government  the  difference  between  the  market  value  of  ilie 
steel  billets  at  time  of  delivery  and  their  present  market  value  f.  o.  k 
the  place  where  they  were  delivered.     (The  McKinney  Steel  Co., 
Case  No.  2483,  IV  these  Dec.,  352. ) 
Where  a  manufacturer  of  airplanes  had  a  contract  w^lth  the  Ckneni- 
mont  and  advises  claimant  of  its  intention  to  give  claimant  an  order 
for  nidiators  as  soon  as  final  specifications  have  l)een  received,  but 
the  manufacturer  does  not  receive  them  and  places  no  order,  and 
claimant  incurs  exi)ense  in  anticipation  of  the  order,  withont  the 
knowledge  or  approval  of  any  agent  of  the  Secretary  of  War,  then?  i< 
no  agreement  within  the  act  of  March  2,  1919.     ( Sparks- Within^ on 
Co.,  Case  No.  337,  IV  these  Dec.,  8.) 
Where  the  claimant  made  a  valid  oral  agreement  with  an  agent  of  iht- 
Secretary  of  War  and  with  his  approval  sublet  a  portion  of  the 
work  to  a  subcontractor,  who  incurred  expenses  for  special  facilities. 
claimant  Is  entitled  to  recover  the  expense  thus  incurred  by  the  sub- 
contractor.    (Steel  Sales  Corporation,  Case  No.  1520,  IV  these  Pec.. 
810. ) 
Where  the  prime  contractor  does  not  present  evidence  that  it  has 
paid  the  contractor,  or  that  the  subcontractor  will  look  to  the  prime 
contractor  alone  for  payment,  the  claim  must  be  settled  in  accoTd- 
ance  with  section  4  of  the  act  of  March  2,  1919.     ( Steel  Sales  Cot- 
poratlon,  Case  No.  1520,  IV  these  Dec.,  810.) 
See  also  CONTRACTS,  Implied. 
COMMANDEERING  ORDERS. 

See  JURISDICTION. 
COMMITMENTS. 

The  United  States  Government  is  not  obligated  under  the  act  of  Man  h 
2,  1919,  to  rehnburse  claimant  for  loss  sustained  iu  commitnienr- 
where  the  evidence  shows  that  the  commitments  in  question  wen- 
not  made  in  connection  with  the  performance  of  such  contract-  iTbe 
French  Mfg.  Co.,  Case  No.  1148,  IV  these  I>ec.,  909. ) 
The  United  States  Government  is  not  obligated  to  reimburse  claimant 
for  loss  sustained  iu  commitments  where  the  evidence  shows  rbdi 
the  commitments  in  question  were  not  made  In  connection  with  the 
performance  of  such  contract.  (The  French  Mfg.  C<\,  Case  >'o. 
2523,  IV  these  Dec.,  911.) 
Where  claimant  was  given  a  contract  for  a  number  of  railn>ad  lanti'ni 
globes  and  where  without  the  fault  of  claimant  the  (tovernment  oin- 
celed  such  contract  before  any  deliveries  were  made  thereunder,  tbe 
Government,  under  the  act  of  March  2, 1919,  is  obligated  to  relmhui>e 
claimant  for  loss  occasioned  by  its  commitments  in  connection  with 
the  performance  of  the  contract.  (Knlffin  &  Demarest  Co.,  Case  N<^ 
1657.  IV  these  Dec.  600.) 
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The  United  States  Government  is  not  obligated  under  tlie  act  of  March 
2,  1919  to  reimburse  claimant  for  commitments  in  the  absence  of 
evidence  showing  such  commitments  to  luive  been  made  upon  or  for 
the  performance  of  an  agreement  with  tlie  Government,  and  not 
merely  in  anticipation  of  receiving  Government  contracts.  (Kokomo 
Steel  &  Wire  Co.,  Cases  Nos.  434,  515,  and  574,  IV  tliese  Dec,  830.) 
COMPENSATION. 

Compensation,  Basis  of. 

The  contractor  is  entitled  to  compensation  to  the  extent  of  actual  dam- 
ages directly  caused  by  the  default  of  the  United  States.     (Levy 
Overall  Co.,  Case  No.  1548,  IV  these  Dec.,  225.) 
A  contractor  whose  contracts  wer^  suspended  by  the  Government  is 
entitled  under  Supply  Circulars  111  (1918)  and  19  (1919)  to  reason- 
able compensation  on  account  of  loss  suffered  through  nonproductiv- 
ity  of  its  plant  during  the  period  between  such  suspension  and  re- 
sumption of  work  on  commercial  orders.    Where  the  contracts  were 
in  various  stages  of  completion,  however,  claimant  is  not  entitled  to 
the  same  compensation  under  all  the  contracts.    Where,  for  example, 
one  contract  was  almost  completely  performed  this  item  of  overhead 
had  already  been  largely  absorbed.     (Standard  Textile  Products  Co., 
Oases  Nos.  2088,  2091,  2092,  and  2093,  IV  these  Dec.,  172.) 
See    also    AMORTIZATION;    CLAIMS,    Subcontractors;    CON- 
TRACTS, Implied;  CONTRACTS,  Invalid;  CONTRACTS,  Sus- 
pension. 
COMPLETED  CONTRACTS. 

See  JURISDICrriON. 
COMPILED  STATUTES. 

Compiled  Statutes,  Sec.  3226. 

Where  a  detective  agency  similar  to  the  Pinkerton  Detective  Agency  is 
employed  by  a  contractor  in  the  execution  of  a  cost-plus  percentage 
contract  for  the  construction  of  a  cantonment,  for  the  purpose  of 
guarding  and  policing  the  work  and  furnishing  special  ag^ts  to 
work  among  the  laborers,  section  3226,  U.  S.  Comp.  Statutes,  does  not 
prohibit  the  reimbursement  to  the  contractor  for  such  expense  paid 
by  it  as  part  of  the  cost  of  construction,  since  the  detective  agency 
was  employed  by  the  contractor  and  not  by  the  Government.  (Fred 
T.  I^y  &  Co.  (Inc.),  Case  No.  754,  IV  these  Dec.,  553.) 
Compiled  Statutes,  Sec.  6853b. 

See  OONTRACJTS,  Formal. 
Compiled  Statutes,  Sec.  6854. 

See  CONTRACTS,  Informal. 
CONFIRMED  DECISIONS. 

See  DECISIONS,  ArFiRMia). 
CONFLICT  BETWEEN  WITNESSES. 

See  EVIDENCE. 
CONSTRUCTION  QUARTERMASTER,  AUTHORITY. 

See  AGENTS,  Authority  to  Bind  Government. 
CONSTRUCTION. 

CJONSTRUCnON  IN  LlOHT  OF  CONTEXT. 

See  CONTRACTS,  Construction. 
Construction  of  Contract. 

See  CONTRACTS,  Oonstbuction. 
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Construction  of  Labor  Dispute  Clause. 
See  CONTRACTS,  Construction. 
Construction  of  Termination  Clause. 

See  CONTRACTS,  Construction. 
CONTEMPORANEOUS  ORAL  AGREEMENT. 

See  CONTRACTS,  Written. 
CONTRACT  PRICE. 

Where  a  contractor  manufactures  and  delivers  articles  In  respoiiiie  to 
an  order  in  wliicli  the  number  of  articles  is  stated  and  the  price  is 
fixed,  the  price  stated  in  the  order  determines  the  price  to  be  paid, 
/ind  there  is  no  obligation  on  the  part  of  the  Government  to  pay 
more.  (The  Dorris  Motor  Car  Co.,  Case  No.  1469.  IV  these  Dec., 
896.) 
CONTRACTS. 

Contracts,  Adjustment. 

Where  claimant  has  a  contract  for  the  manufacture  of  flannel  shirts, 
suspended  because  of  the  armistice,  and  it  is  established  that  the 
standard  allowances  would  not  accomplish  a  fair  and  equitable  ad- 
justment because  of  excessive  cost  due  largely  to  claimant's  ioes- 
perience,  and  it  does  not  appear  tliat  claimant  through  attendance  ai 
meetings  at  which  the  standard  allowance  was  filed,  or  otherwise,  has 
consented  thereto,  claimant  is  entitled  to  an  adjustment  under  the 
provisions  of  Supply  Circular  No.  Ill,  1918,  as  modified  by  the  reso- 
lution of  the  Standing  Committee  of  the  W^ar  Department  Claims 
Board   with  respect  to  standard   allowances.     (Buffalo  Shirt  Co. 
Case  No.  1671,  IV  these  Dec.,  1258.) 
Where  claimant's  proxy-signed  contract  for  the  manufacture  of  cloth- 
ing has  been  suspended  by  the  Government,  and  it  api>ears  that  claim- 
ant will  be  not  adequately  compensated  by  settlement  under  the  table 
of  standard  allowance,  claimant  is  entitled  to  adjustment  under  Sup- 
ply Circular  No.  Ill,  Purchase,  Storage  and  Traffic  Division,  191S. 
(Carolina  Cotton  Woolen  Mills  Co.,  Ca.^e  No.  675,   IV  these  Dec.. 
827.) 
Where  a  purchase  order  for  boilers  is  suspended  after  the  boil»^rs  haw 
been  manufactured  and  tendered  to  the  Government,  and,  in  cmj 
pliance  with  suggestions  contained  in  the  letter  of  susi)enslon,  claim 
ant  changes  the  boilers  so  as  to  conform  to  the  requirements  of  its 
commercial  trade,  it  is  entitled  to  recover  the  original  contract  prl*'e 
less  the  market  value  of  the  hollers  In  their  changetl  conilltlon,  ti^- 
gether  with  the  cost  of  such  alterations  as  were  necessjiry  to  make 
them  marketable  less  the  salvage  value  of  any  parts  on  hand  remove^i 
from  the  boilers  as  originally  constructed,  and  under  the  circuia 
stances  of  this  case,  since  the  adjustment  was  postponed  at  the  re- 
quest of  the  Government,  values  should  be  determined  as  of  the  dai*' 
of  adjustment.     (The  Krie  City  Iron  Works,  Case  No.  493,  IV  thei^ 
Dec,  952.) 
Where  the  Government  rejected  300,000  tulws  of  iodine,  which  had  not 
been  replaced  at  the  time  of  suspension,  it  is  ent1tle<l  to  he  t^»sn- 
pensated  for  the  cost  of  so  much  of  the  raw  material  as  can  still  I* 
utilized,   less   the   cost   of   restoring   it   to   its   original   oonditlor 
(Huron  Chemical  Co.,  Case  No.  2299,  IV  these  I>ec.,  1301.) 
The  Board  of  Contract  Adjustment   is  not  a  court,  and  hi  grantin? 
relief,  a^jproviiijr  or  reconmiending  a  settlement,  it  is  n<*t  bound  b> 
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the  ordinary  mensiire  of  damages  as  applied  by  the  courts,  but  is 
guided  by  tlie  rules  and  regulations  prescribeil  by  the  War  Depart- 
ment.    (The  Lanison  Co.,  Case  No.  1918,  IV  these  Dec,  1147.) 

Tlie  ])asis  for  the  adjustment  of  suspended  formal  contracts  which  has 
been  adopte<l  by  the  War  Dt*partnient  is  reimbursement  to  the  con- 
tractor for  the  costs  lncurre<l  in  performing?  or  preparing  to  perform 
the  contract.  (Supply  Circular  No.  111.)  (Raymond  P.  \A\>e  Co., 
Case  No.  1663,  IV  these  Dec.,  515. ) 

Chiim  for  $7,258.05  uinler  the  act  of  Manrh  2,  1919.  Held,  an  agree- 
ment within  said  act  and  that  in  making  an  adjustment  with  claim- 
ant all  products  covereil  by  com'pulsory  order  No.  326-BC  on  hand 
at  the  time  said  order  was  consuunuated  should  be  taken  into  con- 
sideration following  the  cases  Antrim  Iron  Co.  et  al.,  No.  93.  (Lu- 
zerne Chemical  Co.,  Case  No.  2538,  IV  these  Dec.,  946.) 

Assuming  that  there  is  an  anticipatory  breach  of  the  contract,  claimant 
would  be  entitled  to  receive  the  cost  to  it  of  the  hay  remaining  un- 
shipped and  in  transit  at  the  time  it  received  the  letter  of  cancella- 
tion, and  the  freight  on  the  latter  portUm  of  such  hay  plus  the  actual 
carrying  charges  and  overhead  up  to  the  date  of  the  receipt  of  the 
letter  of  cancellation  on  the  hay  on  hand  an<l  in  transit,  and  there- 
after on  the  latter  hay,  which  was  refused  by  the  (Tovernment,  until 
resale,  and  a  reasonable  amount  for  which  such  charges  would  have 
been  on  the  hay  shipT>ed  after  the  receipt  of  such  letter  until  it  rea- 
sonably .should  have  !)een  able  to  dlsprise  of  it  less  the  fair  salvage 
value  of  all  of  the  hay  above  mentioned;  but  under  the  facts  of  this 
case,  It  appearing  that  by  applying  such  rule  claimant  has  suffered  no 
damages,  it  Is  not  entitled  to  recover.  (Marion  Cash  Feetl  Co..  Case 
No.  579,  IV  these  Dee.,  1422.) 

(^lalmf  for  $2,844.09  under  the  act  of  Afjirch  2,  1919.  Held,  that  In 
making  an  adjustment  with  claimant  all  pnMlucts  on  hand  and  not 
duly  released  at  the  time  compulsory  order  32(>-B(^  was  terminated 
should  be  taken  Into  consideration,  following  case  of  Antrim  Iron 
Co.  et  al.,  No.  93.  (Nordmont  Chemical  Co.,  Case  No.  2r»39,  IV  these 
Dec.,  915.) 

AVhere  the  claimant  ha<l  a  contract  to  do  construction  work,  the  Gov- 
ernment paying  for  all  labor  and  furnishing  all  material,  with  claim- 
ant's comi)en.*<ation  based  on  a  percentage  of  the  cost,  and  where  the 
work  of  (Hmstnictlon  was  abandoned  according  to  a  provision  of  such 
contract,  the  claimant  is  not  only  entitled  to  compensation  based 
upon  the  value  of  the  labor  and  material  actually  used  in  the  con- 
strucrtlon,  but  is  entitled  to  have  added  thereto  the  value  of  all 
material  placed  <m  the  ground  and  on  which  some  work  has  been 
done  by  contractor  by  transporting  same  and  furnishing  plans  and 
specifications  pursuant  to  which  it  is  furnished  for  the  imrpose  of 
incorporation  Into  the  construction  work  but  which  was  not  u.<«ed  by 
reason  of  the  abandonment.  (Splden-Breck  Construction  Co,,  Case 
No.  2446,  IV  these  Dec,  105a) 

A  claimant  whose  fornnU  contract  has  been  suspended  is  not  entitled 
to  remuneration  according  to  its  own  method  of  (fomi)utatlon  but 
only  to  the  remuneration  provided  In  Supply  (,^lrcular  No.  111.  (Stone 
I'roi)eller  Co.,  (^ise  No.  2081.  IV  these  Dec.,  1004.) 
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Where  claimant's  contract  to  manufacture  a  certain  quantity  of  shirts 
for  the  Government  was  suspended  after  the  signing  of  the  armistice 
and  where,  after  a  conference  with  claimant  and  other  shirt  manu- 
facturers, it  was  agreed  by  the  Government  that  the  various  contracts 
be  adjusted  by  a  certain  stipulated  settlement,  which  settlement  was 
accepted  by  the  claimant,  the  re];)ort  of  a  military  intelligence  officer 
alleging  irregular  conduct  by  claimant  in  connection  with  the  per- 
formance of  its  contract,  based  upon  r^)orts  to  him  made  by  persons 
who  were  not  called  as  witnesses,  and  the  contents  of  which  were 
never  communicated  to  claimant  until  after  it  had  accepted  the 
pn>posed  settlement,  should  not  be  considered  sufficient  evidence  to 
preclude  claimant  from  participating  in  such  settlement  (The 
Tauber,  Ryttenberg  &  Co.,  Case  No.  2259,  IV  these  Dec,  299.) 
iSee  aUo  CONTRACTS,  Implied;  REIMBURSEMENT. 
CoNTBACTS  After  Novembeb  12,  191S. 

Where  allotments  were  made  in  December,  1918,  for  January,  Feb- 
ruary, and  March,  1919,  but  claimants  were  later  notified  tliat  the 
March  deliveries  were  not  required,  no  relief  under  the  act  of  March 
2,  1919,  can  be  granted  for  cancellation  of  the  March  deliveries  be- 
cause the  agreement  was  not  made  prior  to  November  12,  1911 
(Jacob  Dold  Packing  Co. ;  Armour  &  Co. ;  Wilson  &  Co. ;  Parity  Cross 
(Inc.)  ;  L.  Frank  &  Son  Co.;  Kingan  &  Go.   (Ltd.) ;  Swift  &  (3o.; 
Morris  &  Go,\  The  Cudahy  Packing  Ck).;  Libby,  McNeiU  &  Libby; 
Purity  Packing  Co.;  Oscar  F.  Mayer  &  Bro. ;  Acme  Packing  CJo.:  and 
Baker  Food  Products  Co.,  Ca.ses  Nos.  634,  1165,  1 168,  1243.  1695,  16i)6, 
1697,  1698,  1700,  1701,  1709,  1789,  2232,  apd  2261,  IV  these  Dec.,  ST^l  \ 
CJoNTBACTs,  Amendment. 
•     Where  the  original  contract  allows  no  inspection  charge  to  the  contrac- 
tor and  upon  modification  of  the  contract  in  certain  other  particulars 
there  is  still  no  agreement  by  an  authorized  agent  of  the  Government 
allowing  such  an  item  to  the  contractor,  but  merely  a  recommenda- 
tion by  an  officer  of  the  Production  -Division  that  such  item  should 
be  allowed,  inasmuch  as  no  contracting  officer  of  the  Government 
consented  to  the  allowance  of  a  charge  for  inspecting,  the  contracti-r 
is  not  entitled  to  such  an  allowance.     (The  American  Rolling  Mill 
Co.,  Case  No.  1801,  IV  these  Dec..  252.) 
See  also  CONTRACTTS,  Construction. 
Contracts,  Anticipation. 

W^here  a  claimant  in  anticipation  of  Government  needs  for  castor  beaiK 
enters  in  correspondence  with  firms  in  South  America  looking  to  the 
purchase  of  castor  beans,  and  thereafter  has  a  conference  with  th«» 
Government  officials  relative  to  the  form  of  contract  to  be  entereil 
Into  between  the  claimant  and  the  Government  for  the  sale  of  cas^ff 
beans,  and  thereafter  claimant  advises  the  Government  that  it  d«*s 
not  care  to  enter  Into  a  contract  for  the  sale  of  castor  beans,  thenf^ 
is  no  obligation  on  the  part  of  the  Government,  under  the  act  «»f 
March  2,  1919,  or  otherwise,  to  reimburse  claimant  for  loss  on  beani? 
purchased  before  but  delivered  after  a  conference  with  Govemmem 
officials  in  which  the  Government  need  for  castor  beans  was  dis- 
cussed. (G.  A;n.sinck  &  Co.  (Inc.),  Ose  No.  1735.  IV  the»e  Dec.. 
1184.) 
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The  Uuiteil   States   Govenmient   is  not  obligated   under   the  act   of 
Mnroli  2,  1910,  to  reimburse  claimant  for  expenditures  made  pre- 
paratory to  the  i)erformiiuce  of  an  anticipated  contract.     (Armitage 
Tailoring  Co.,  Case  No.  2227,  IV  these  Dec,  1175.) 
In  the  absence  of  an  agreement  to  that  effect,  the  United  States  Gov- 
ernment is  not  obligated,  under  the  act  of  March  2,  1919,  to  reim- 
burse claimant  for  loss  sustained  in  acquiring  additional  facilities 
for  the  purpose  of  performing  anticipated  contracts  for  the  Gov- 
ernment.    (Atlas  Bolt  &  Screw  Co.,  Case  No.  1923,  IV  these  Dec, 
417.) 
The  expression  of  opinion  by  a  Government  officer  as  to  the  future 
requirements  of  the  Government,  or  as  to  the  probability  of  claim- 
ant receiving  an  order  .in  the  future;  or  claimant's  belief  that  he 
had  receive<l  or  would  receive  such  order  does  not  authorize  the 
exi)enditure   of   money,   or   the   incurring   of  indebtedness   on    the 
faith  thereof,  and  claimant  is  not  entitled  to  relief  under  the  act 
of  March  2,  1919.     (Boston  Index  Card  Co.,  Case  No.  G41,  IV  these 
Dec,  927.) 
Where   tlie  manufacturer  purchases   materials    in    anticipation   of   a 
contract  which  is  not  awarded  It  until  some  months  thereafter,  the 
materials  so  purchast^d  can  not  be  said  to  have  been  purchased  upon 
the  faith   of  any  agreement  entered   into  with  any  officer  of  the 
Government    within    the    n.eanlng   of   the    act    of    March    2,    1919. 
(Philip  Carey  Co.,  Case  No.  174B,  IV  these  Dec,  (>4.) 
Where  the  claimant  purchased  asbestos  fiber  in  May,  1918,  for  the 
general  purpose  of  using  it  on  Government  orders;   and  received 
a  prcK'urement   order   on    October  30,   1918,   which   was  suspended 
November  13,  1918,  before  any  expense  was  incurred  or  expended, 
the  purchase  was  not  made  on  the  faith  of  the  procurement  order 
and  claimant  is  not  entitled  to  relief.     (Philip  Carey  Co.,  Case  No. 
1557,  IV  these  Dec,  272.) 
Where  a  clothing  manufacturer  is  notified   that  a  contract  will  be 
awarded  It  for  10,()(X)  pea-jackets,  to  be  manufacture<l  from  cloth 
to  be  furnished  by  the  Government,  but  under  the  practice  of  the 
Government  no  cloth  will  be  delivered  until  contract  and  bond  are 
executed,  claimant  is  not  entitled  to  recover  for  expense  incurre<l 
by  it  in  anticipation  of  a  contract  which  is  not  entereil   into  be- 
cause of  the  signing  of  ILe  iirmistlce,  where  there  is  no  agreement, 
express  or  implied,  on  the  part  of  the  Government  authorizing  the 
expenditure.    (Cohn  &  Lipkin,  Case  No.  600,  IV  these  Dec,  1.) 
Where  the  claimant  adde<l  to  its  plant  special  -equipment  and  bous- 
ing facilities  for  the  puriM)se  of  manufacturing  a   particular  de- 
sign of  heavy  webbing  that  it  had  reason  to  believe  would  be  re- 
quired in  large  quantities  by  the  Government,  and  where  by  reason 
of  the  signing  of  the  armistice  no  contract  was  awarded  for  such 
webbing,  the  United  States  Government  is  under  no  obligation  under 
the  act  of  March  2,  1919,  to  reimburse  claimant  for  its  loss  sus- 
tained thereby,  in  the  absence  of  evidence  showing  a  contract,  ex- 
press  or    implied,   under   the   terms   of   which    the   claimant   was 
authorlze<l  to  procure  such  additional  equipment.     (Everlastik  (Inc.), 
Case  No.  1614,  IV  these  Dec,  782.) 
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Where  chiiiiinnt's  plant  for  the  manufacture  of  cottonseeil  hull  tilxT 
is  destro.ve<l  by  tire,  and  claimant  in  the  exercise  of  business  judg- 
ment rebuilds  the  plant  for  the  pun)08e  of  cleanini;  motes.  flm»s, 
and  sweeidngs  with  the  expectation  of  sellinjr  its  priKiuct  to  the 
(ioverim:ent,  tliere  is  no  oblij<}ition  on  the  Government  to  reimburse 
claimant  for  its  loss  on  the  rei*on.structe<l  plant.  (Fanners  &  Gin- 
ners  Cotton  Oil  Co.,  Case  No.  111>6,  IV  these  Dec,  U66.) 

Where  clalnmnt  voluntarily  undertook  to  furnish  the  (fovernnient  aii 
indefinite  quantity  of  methyl  acetate  at  a  price  and  under  conditi<»n> 
adopted  by  the  W-ood  Chemicals  Se<*tion  of  the  War  Industries  Boanl. 
after  a  (naiference  witli  manufacturers  of  such  priMluct  an<l  after  a 
circular  letter  setting  fortli  sudi  conditions  liad  l)een  mailiHl  to  sudi 
nuinufacturers,  including  the  claimant,  there  is  no  obligation  (in  tbe 
part  of  the  United  States  Government,  under  the  act  of  March  2, 
1919,  to  relmbur.se  claimant  for  loss  sustained  in  operations  or  for 
facilities  required  by  reason  of  undertaking  to  meet  tlie  retiuirements 
of  the  Government  in  manufacture  of  such  product  in  the  absence  of 
evidence  showing  a  contract  to  so  reimburse  claimant.  (Fries  & 
Fries,  Case  No.  490,  IV  these  Dec.,- 233.) 

Where  claimant  purchased  large  quantities  of  material  from  which  to 
manufacture  airplane  supplies  after  a  conference  witli  representa- 
tives of  the  Bureau  of  Aircraft  Production,  at  which  coufer«ice  such 
representatives  pointed  out  the  probable  needs  of  the  Government, 
such  purchases  were  made  at  clainiant*s  own  risk  where  it  is  shown 
that  such  representatives  did  no  more  tlian  {loint  out  the  shortage  of 
airplane  material  then  in  existence  and  urge  manufacturers  to  pre- 
pare themselves  to  handle  Bwch  business  as  would  probably  develop, 
and  under  such  circumstances  no  obligation  <m  the  part  of  the  UnittMl 
States  arose,  under  the  act  of  March  2,  1919,  to  reimburse  clainianr 
for  its  loss  thereby  sustained.  (Frost's  Veneer  Seating  Ci>.  (Ltd.K 
Case  No.  708,  IV  these  Dec.,  280.) 

•Claim  for  $19,127.16,  under  act  of  March  2,  1919,  for  loss  on  niateriaU 
purchase<l  in  anticipation  of  Government  orders  for  cotton  duck. 
Held,  no  agreement  within  tlie  meaning  of  said  act.  (Goodyear  Cot- 
ton Mills  (Inc.),  (Tase  No.  1507.  IV  these  Dec.,  472.) 

Where  the  claimant  purchase<l  wool  in  excess  of  the  amount  requiretl 
to  finish  his  existing  contracts,  and  also  additional  machinery,  but 
fails  to  establi.sh  any  order,  request,  or  agreement  on  the  part  of  tlie 
(»ovenunent,  he  merely  took  a  business  risk  and  is  not  entitUnJ  lo 
recover.  (High  Rock  Knitting  Co.,  Case  No.  (i9«,  IV  these  Ihh.. 
183.) 

When  claimant  leased  premises  for  the  i>erformance  of  its  contract, 
and  also  expended  $10,000  in  an  option  to  purcha.se  same,  in  the 
absence  of  any  request  or  order  requiring  claimant  to  lease  or  pur- 
chase said  premises,  or  agreement  to  assume  the  Iwise  and  option, 
the  Government  is  not  liable.  (Howell  &  I-^esser,  Casse  No.  2207.  IV 
these  Dec.,  1241.) 

Where  claimant  was  urgeil  by  a  Government  officer  to  increase  its 
facilities  in  order  to  be  in  a  position  to  supply  the  needs  of  the  Gov- 
ernment, but  was  not  directed  or  instructed  to  do  so  by  any  Govern- 
ment oflicer,  and  never  received  a  Government  contract,  there  was  no 
agreement  within  the  meaning  of  the  act  of  March  2,  1919.  to  reim- 
burse claimant  its  costs  incurred  for  facilities.  (International  But- 
ton Co.,  Case  No.  718,  IV  these  Dec.,  923.) 
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I'OXTRACTS— Continued. 

Where  claimant  was  ur^ed  to  Increase  pnHluctlon  and  was  assisted  in 
procuring  a  certain  luaciiine,  and  was  told  that  If  It  increased  its 
prwluction  it  would  he  given  consideration  on  future  business,  which, 
however,  would  be  let  on  a  competitive  basis,  there  was  no  agree- 
ment within  the  meaning  of  the  act  of  March  2,  1919,  to  reimburse 
claimant  its  exix»nse  in  purchasing  the  machine.  (F.  L.  Jacobs  Co., 
Case  No.  181,  IV  these  Dec.,  817.) 
The  claimant  had  a  contract  with  a  prime  contractor  to  sell  it  all  ethyl 
alcohol  which  it  may  nee<l,  use,  or  require,  and  purchased  large  quan- 
tities of  materials  in  advance  of  specified  orders  and  in  preparation 
for  future  orders.  It  took  a  business  risk,  and  upon  cancellation  of 
the  contract  it  was  entitled  only  to  reimbursement  on  sr)ecified  orders 
actually  rei-eived.  (The  Kentucky  Distilleries  &  Warehouse  Co., 
Case  No.  1588,  IV  the.se  Dec,  157.) 

Under  the  act  of  March  2,  1919,  there  Is  no  obligation  on  the  Govern- 
ment to  reimburse  claimant  for  exi)enses  incurred  in  preliminary 
negotiations  which  do  not  result  in  a  contract.  (Knight  Mfg.  Co., 
Case  No.  1797,  IV  these  Dec.,  38.) 

Where  claimant  had  been  engaged  in  manufacturing  for  the  Govern- 
ment articles  which  required  the  use  of  webbing,  and  knew  of  the 
Government's  needs  for  webbing,  and  incurred  expense  in  purchasing 
and  equipping  a  factory  for  the  manufacture  of  webbing  In  expecta- 
tion of  receiving  Government  contracts,  but  without  definite 
Instructions  or  requests  from  any  Government  oflScer,  and  without 
any  contract  for  the  manufacture  of  webbing,  there  is  no  obligation 
on  the  part  of  the  Governpient  to  reimburse  claimant  for  any  loss 
it  may  have  suffered  on  account  of  the  purchase  of  such  plant  and 
equipping  it  with  facilities,  although  such  preparations  were  with 
the  knowledge  of  the  procurement  officers  of  the  Government,  (The 
R.  H.  I^ng  Co.,  Case  No.  2522,  IV  these  Dec.,  1436.) 

"Where  ifi^  claimant  provided  special  facilities  for  Government  work 
on  information  as  to  the  needs  of  the  Government,  and  on  general 
assurances  that  future  orders  would  be  awarded  It,  no  contract 
was  Implied  under  the  act  of  March  2,  1919,  to  reimburse  claimant 
for  such  expenditures.  (Marlln-Rockwell  Corporation,  Case  No.  1660, 
IV  these  Dec.,  549.) 

Where  claimant  devoted  the  entire  energies  of  its  plant  to  Government 
work  and  at  the  suggestion  of  the  Director  of  the  War  Industries 
Board  made  large  purchases  of  raw  material  for  the  purpose  of 
performing  anticipated  Government  contracts,  the  United  States 
Government  is  not  obligated  under  the  act  of  March  2,  1919,  to  re- 
imburse the  claimant  for  the  loss  sustained  on  such  raw  material  in 
the  absence  of  evidence  showing  that  such  purchases  were  made  pur- 
suant to  agreements  with  the  United  States  Government.  (Midvale 
Steel  &  Ordnance  Co.,  Case  No.  2363,  IV  these  Dec.,  1039.) 

Where  claimant  undertook  to  construct  an  addition  to  its  plant,  ex- 
pecting the  Government  to  take  all  the  sulphuric  acid  manufactured 
there,  and  by  that  me«ins  to  amortize  the  cost,  but  the  addition  was 
not  completed  before  the  armistice,  and  consequently  no  acid  pro- 
duced therein,  there  is  no  agreement  w^ithin  the  act  of  March  2,  1919. 
(Monsanto  Chemical  Works,  Case  No.  14.'>7,  IV  these  Dec,  248.) 
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CONTRACTS— Continued. 

Where  the  manufactureF  undertakes  the  erection  of  an  addition  to  Its 
plant,  and  there  is  no  agreement  on  the  part  of  the  GoverDment, 
express  or  implied,  to  reimburse,  it  for  the  cost  thereof,  claimant  is 
not  entitled  to  recover  same.  (Monsanto  Chemical  Works,  Case  No. 
1457,  IV  these  Dec.,  248.) 

Wiiere  claimant  had  previously  been  engaged  in  the  manafacture  of 
serums  for  the  Government,  and  a  procurement  officer  of  the  Medical 
Department  advises  tlie  Associated  Manufacturers  of  Serum,  of  which 
claimant  is  a  member,  of  additional  needs  of  the  Crovemment  for 
serum,  and  thereafter  advises  claimant  as  to  the  proportion  of  snch 
Government  demand  for  serum  for  which  claimant  wiU  receive 
orders,  and  thereafter  such  officer  revises  his  estimate  of  Govern- 
ment needs  for  serum  and  awards  to  claimant  a  contract  of  iU  pro- 
portionate part  of  the  serum  required  by  the  Government  according 
to  the  officer's  revised  estimate,  which  contract  is  performed  by 
claimant  and  it  has  been  paid  therefor,  and  it  does  not  appear  that 
claimant  incurred  expense  on  the  faith  of  the  first  statement  of  th? 
officer  as  to  tlie  amount  of  serum  for  which  claimant  would  receive 
a  contract,  in  excess  of  that  necessary  to  prepare  to  perform  the 
contract  which  it  aftenvards  received,  there  is  no  obligation  on  tht* 
part  of  the  Government  to  reimburse  claimant  for  losses  incurred 
by  it  on  account  of  Its  serum  transactions  with  the  Government, 
although  it  may  have  increased  its  plant  facilities  in  anticipation  of 
Government  contracts  and  may  have  suffered  loss  thereon  because 
of  its  overestimation  of  the  Government's  needs  for  serum.  (H.  K. 
Mulford  Co.,  Case  No.  1731,  XV  these  Dec.,  1320.) 

Where  officers  of  the  Government  urged  claimant  to  increase  its  output, 
and  claimant  thereupon  changed  and  enlarged  its  plant,  claimant  L< 
not  entitled  to  reimbursement  therefor  in  the  ab.sence  of  any  promise 
of  such  reimbursement.  (Nitro  Chemical  Corp.,^Ca.se  No.  2365,  IV 
these  Dec.,  704.)  *  (^ 

Where  claimant  made  improvements  at  his  ^ant  ^n  anticipation  of 
additional  orders,  which  lie  did  not  receive,  and  without  any  agree- 
ment, express  or  implied,  that  claimant  would  be  reimbursed  for  his 
exx>ense  in  making  such  improvements,  claimant  is  not  entitled  to 
reimbursement.     (Lewis  Nixon,  Case  No.  1490,  IV  these  Dec..  1276. • 

Claim  under  the  act  of  March  2,  1919,  for  expense  incurred  in  prepa*^- 
ing  for  the  manufacture  of  claw  bars.  Held,  insufficient  evidence  of 
an  agreement  within  said  act.  (Oliver  Iron  &  Steel  C/O.,  Case  No. 
738,  IV  these  Dec.,  351.) 

W^here  a  manufacturer  has  practically  completed  the  manufacture  of 
parts  necessary  to  fill  previous  orders  and  contemplates  disbanding 
its  force  of  workmen  specially  skilled  In  manufacturing  certain  of 
such  parts,  but  retains  its  force  and  incurs  expense  In  purcbasins 
and  manufacturing  additional  materials  on  the  advice  of  a  duly 
authorized  agent  of  the  Government  that  the  manufacturer  shouM 
take  a  chance  and  keep  its  organization  intact,  as  additional  orden< 
would  soon  be  issued,  which  orders  are  not  thereafter  issued,  there 
is  no  agreement  within  the  act  of  March  2,  1919,  and  the  manufat*- 
turer  is  not  entitled  to  reimbursement  for  the  expense  incurred  in 
anticipation  of  such  additional  orders.  (Pfau  Mfg.  Co.,  Case  No. 
1779,  IV  these  Dec.,  199.) 
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Where  a  duly  authorized  representative  of  the  Government  at  a  meet- 
ing in  Chicago,  at  which  a  representative  of  claimant  was  present, 
instructed  the  manufacturers  of  hard-bread  cans  to  purchase  the 
necessary  equipment  and  material  for  the  manufacture  of  such  cans 
in  as  large  quantity  as  possible,  and  as  soon  as  possible,  and  that 
the  Govemment*s  needs  were  unlimited,  and  the  time  of  manufac- 
ture indefinite,  and  that  all  future  arrangements  should  be  made 
with  the  local  depot  quartermaster,  and  claimant  is  thereafter 
awarded  contracts  for  2,850,000  cans,  and  has  received  settlement 
under  such  contracts,  there  is  no  agreement  to  reimburse  claimant 
for  loss  on  raw  materials  in  excess  of  tlie  amounts  required  to  com- 
plete the  formal  contracts.  (St.  Louis  Tin  &  Sheet  Metal  Working 
Co.,  Case  No.  553,  IV  these  Dec,  104.) 

Where  claimant  had  been  engaged  in  performing  several  formal  con- 
tracts with  the  Government  for  the  manufacture  of  service  coats 
and  where  negotiations  were  had  for  a  further  contract  for  200,000 
of  such  garments,  the  United  States  Government  Is  not  obligated, 
under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  loss  sus- 
tained in  preparing  to  perform  such  additional  contract  where  the 
evidence  shows  that  the  i  egotiations  between  the  parties  with  refer- 
ence thereto  did  not  culminate  in  an  agreement.  (Siegel  Bros.  & 
Goodman,  Case  No.  418,  IV  these  Dec.,  174.) 

Where  claimant  in  anticipation  of  receiving  Government  contracts  for 
the  manufacture  of  soap  procured  raw  material  for  the  purpose  of 
performing  such  contract,  at  its  own  risk,  and  where  no  contracts 
for  same  were  afterwards  made,  under  such  circumstances  no  obli- 
gation arose  under  the  act  of  March  2,  1919,  to  reimburse  claimant 
for  the  loss  thereby  sustained.  (Western  Soap  Co.,  Case  No.  618, 
IV  these  Dec.,  1360.) 

The  expression  of  opinion  by  a  Government  officer  as  to  the  future  re- 
quirements of  the  Government,  or  as  to  the  probability  of  claimant 
receiving  an  order  in  the  future,  does  not  authorize  the  expenditure 
of  money  or  the  Incurring  of  Indebtedness  on  the  faith  thereof,  and 
claimant  is  not  entitled  to  relief  under  the  act  of  March  2,  1919. 
(The  Williamson  Heater  Co.,  Case  No.  674,  IV  these  Dec.,  213.) 

Where  the  Government  had  been  informed  by  claimant  that  It  was 
already  fully  equipped  for  the  work  and  would  not  have  to  Increase 
its  facilities,  there  is  no  obligation  on  the  part  of  the  Government  to 
reimburse  claimant  by  reason  of  its  having  purchased  new  equip- 
ment upon  being  notified  that  It  had  been  recommended  for  a  con- 
tract. (Zittlosen  Mfg.  Co.,  Case  No.  1244,  IV  these  Dec,  428.) 
See  also  COMMITMENTS ;  CONTRACTS,  What  Constitutes. 
Contracts,  Breach. 

Where  the  Government  agreed  to  furnish  the  claimant  a  quantity  of 
phosphorus  and  chloride  for  the  purpose  of  manufacturing  oxychlo- 
ride  and  where  it  fails  to  furnish  same  by  reason  of  the  signing  of 
the  armistice,  the  Goverr  ment  Is  obligated  under  the  act  of  March 
2,  1919,  to  reimburse  claimant  for  the  loss  sustained  because  of  such 
failure.     (H.  J.  Baker  &  Bro.,  Case  No.  369,  IV  these  Dec,  1394.) 

Where  the  Government  commits  a  breach  of  claimant's  contract,  claim- 
ant has  the  right  to  waive  the  breach  and  continue  the  existence  of 
the  contract,  or  treat  the  Government's  act  as  a  breach  and  termi- 
nate the  existence  of  the  contract.  (S.  &  L.  Cohen,  Case  No.  1940, 
lY  these  Dec,  974.) 
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CONTRACTS— Ck)ntinued. 

Where  a  manufacturer  of  toluol  has  a  formal  contract  with  the  Gov- 
ernment for  a  portion  of  its  product,  and  thereafter  a  compulsorr 
order  Is  issued  for  its  entire  product,  except  such  as  liad  thereto- 
fore been  contracted  for  by  the  Government,  and  claimant  delivers 
no  toluol  under  the  compulsory  order  and  but  a  small  iwrcentajre  of 
that  which  it  had  ai^reed  to  deliver  under  its  formal  contract,  claim- 
ant Is  not  entitled  to  reiuiburs*^iuent  for  the  cost  of  its  plant  and 
special  equipment  on  account  of  the  compulsory  order,  nor  cm  ac- 
count of  its  formal  contract,  since  there  is  no  evidence  which  excuses 
its  failure  to  make  deliverv  under  its  formal  conti-act.  I  Gas  Oil 
Cliemical  Co.,  Case  No.  1970.  IV  these  Dec.,  542.) 

Where  the  rinrord  clearly  ostalilishes  a  breach,  which  authorises  the 
Chief  of  Ordnance  under  its  terms  to  terminate  the  contract,  but 
the  record  is  silent  as  to  any  action  tak^i  by  him,  this  Board  will 
recommend  that  because  of  such  breach  the  contract  be  canceled 
under  its  terms  by  the  Chief  of  Ordnance.  (Gas  Oil  Chemical  Co., 
Case  No.  1970,  IV  these  Dec,  542.) 

Where  there  was  an  agreement  between  claimant  and  the  Govemment 
that  if  claimant  would  enter  into  contracts  with  other  manufac- 
turers to  shank  buttons  for  them,  the  Government  would  place  large 
orders  for  buttons  with  those  manufacturers,  and  claimant  did  not 
meet  this  condition  precedent,  claimant  has  no  claim  arising  from 
the  failure  of  the  Government  thus  to  place  large  contracts  for  but- 
tons.    (International  Button  O.,  Case  No.*718,  IV  these  Dec.,  823.) 

Under  a  contract  for  the  manufacture  of  clothing  from  materials  to 
be  furnished  by  the  Government,  w*here  the  Government  was  in  de- 
fault in  delivering  material,  the  contractor  could  have  terminated 
the  contract.    (Levy  Overall  Co.,  Case  No.  1548,  IV  these  Dec,  225,) 

Where  claimant  has  a  contract  with  the  Government  for  the  dellTery 
of  hay  and  the  Government  notified  claimant  by  letter  that  becaoae 
of  its  failure  to  deliver  the  hay  within  the  time  agreed  the  balance 
due  on  the  order  is  canceled,  if  the  facts  do  not  establish  claimant's 
default  as  stated,  .such  letter  amounts  to  an  anticipatory  breach 
of  the  contract  by  the  Government,  and  under  such  drcumstances 
it  was  claimants  duty  upon  receipt  of  the  letter  to  do  notblng  which 
would  increase  the  damage  to  the  Government,  and  if  thereafter 
claimant  continues  to  make  shipments  of  hay,  which  are  refused 
by  the  Government,  it  is  under  no  obligation  to  reimburse  claimant 
on  account  of  any  increased  damages  which  resulted  from  Its  con- 
tinuing to  ship  the  hay.  (Marion  Cash  Feed  Co.,  Case  No.  579,  IV 
these  Dec.,  1422.) 

Sec   also    CONTRACTS,    What   Constitxttes  ;    JrUISDICTION; 
WAIVER. 
CoNTBACT^,  Cancellation. 

Where  claimant  had  a  contract  for  the  manufacture  of  white  <luck 
material,  furnished  by  the  Government,  into  white  duck  clothing, 
and  furni.shed  the  bond  required  by  the  contract,  and  the  Govern- 
ment never  furnished  the  material  but  at  claimant's  request  returned 
the  bond  in  a  letter  stating  that  the  contract  w^as  canceled  by  mutual 
consent  on  the  understanding  that  the  Government  was  released 
from  any  claim  thereunder,  and  claimant  had  the  bond  canceled, 
claimant  is  barred  from  presenting  a  claim  for  maintenance  of  Its 
plant  under  the  contract.  (Hamilton  Trading  Co.  (Inc.),  Case  No, 
1733,  IV  these  Dec.,  339.) 
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X)NTRAGTS— Oontiniied. 

Where  It  was  provided  that  deliveries  under  a  contract  were  to  begin 
during  the  week  ending  July  27,  1918,  and  were  to  be  completed  by 
August  31,  1918,  but  no  deliveries  were  made,  nor  tendered  until 
December  12,  1918,  such  delay  was  unreasonable  and  the  Govern- 
ment was  justified  in  refusing  to  accept  the  material  tendered,  and 
had  the  right  to  cancel  the  contract.  (Henry  C.  Kelley  CJo.,  Case 
No.  2192,  IV  these  Dec.,  509.) 
Where  a  manufacturer  which  has  been  awarded  a  contract  for  the 
manufacture  of  trousers  from  cloth  furnished  by  the  Government 
receives  the  cloth,  purchases  thread,  and  manufactures  a  portion  of 
the  trousers,  and  thereafter  refuses  to  enter  into  a  formal  contract 
and  requests  the  Government  to  cancel  the  contract  and  to  remove 
the  cloth  from  its  plant,  which  request  was  complied  with,  claimant 
is  not  entitled  to  an  allowance  for  loss  on  thread  purchased  for  the 
purpose  of  carrj-ing  out  the  Informal  agreement  under  which  it  be- 
gan manufacture.  (Scotch  Woolen  Mills,  Ca.se  No.  646,  IV  these 
i-^ec.,  4o«7. ) 
Where  a  formal  contract  is  canceled  by  mutual  consent,  each  party 
giving  up  its  rights,  and  getting  rid  of  its  obligations  thereunder, 
there  is  ample  consideration  for  the  c*ancellation,  and  the  agreement 
is  terminated.  (W.  H.  Vaughan  Construction  Co.,  Case  No.  1741, 
IV  these  Dec..  617. ) 

See  also  JURISDICTION. 
Contracts,  Completed. 

See  JURISDICTION. 
Contracts,  Consideration. 

Where  a  contractor  is  requested  by  the  Government  to  modify  its  con- 
tract and  manufacture  a  different  article  in  place  of  the  article 
called  for  by  the  contract,  and  where  as  a  result  of  such  a  modifica- 
tion the  contractor  would  have  on  his  hands  material  not  suitable 
for  the  performance  of  the  modified  contract,  then  an  agreement  on 
the  part  of  the  Government  to  protect  the  contractor  against  any 
loss  which  it  may  sustain  in  respect  to  the  materials  which  it  had 
left  on  hand  is  supported  by  a  consideration.  (Chalmers  Knitting 
Co.,  Case  No.  461,  IV  these  Dec.,  11.) 
Where  parties  make  an  oral  agreement  with  the  Government  which  is 
completely  performed,  the  subsequent  reduction  of  said  agreement 
to  writing  in  the  form  of  a  formal  contract  is  unauthorized  and 
without  consideration,  and  will  be  disregarded  by  this  Board  and 
settlement  authorized  under  the  terms  of  the  oral  agreement.  (Larkin 
Co..  Case  No.  483,  IV  these  Dec,  1226.) 
Where  ail  agreement  containing  a  clause  giving  the  Government  the 
option  to  terminate  ui)on  30  days'  notice  is  canceled  by  mutual  con- 
sent, to  take  immediate  efi'ect,  the  termination  clause  goes  with  the 
agreement,  and  there  can  be  no  question  as  to  whether  there  was 
consideration  for  a  waiver  of  the  30  days'  notice.  (W.  H.  Vaughan 
Construction  Co.,  Case  No.  1741,  IV  these  Dec.,  617. ) 

See  al8o  MISTAKE,  Mutual. 
Contracts,  Construction. 

Where  claimant's  contract  for  straw  provided  for  deliveries  upon  calls 
of  the  department  quartermaster,  and  further  provided  that  the  total 
quantity  might  be  reduced,  the  Government  was  not  entitled  to  reduce 
the  quantity  of  a  particular  call  after  it  had  been  issued.  (B. 
Aigeltinger,  Case  No.  2542,  IV  these  Dec.,  033.) 
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CONTRACTS— Continued. 

Where  claimant  as  a  result  of  prior  negotiations  received  and  accepted 
a  purchase  order  to  manufacture  5,544  tons  of  sheet  steel  at  a  stipn- 
late<1  price,  which  included  an  inspection  charge  of  10  cents  per 
hundredweight,  the  fact  that  an  amendment  to  such  purchase  order 
was  proposed  that  eliminated  the  inspection  charge  will  not  preclude 
claimant,  under  the  act  of  March  2,  1919,  from  receiving  the  Inspec- 
tion charge  according  to  the  terms  of  the  original  purchase  order 
where  it  is  shown  that  claimant  did  not  consent  to  the  amendment. 
(American  Rolling  Mill  Co.,  Case  No.  1802,  IV  these  Dec..  258.) 

A  formal  contract  for  the  manufacture  of  50,000  folding  tables  pro- 
vide<l  that  the  articles  aforesaid  "  may,  at  the  option  of  the  United 
States  and  with  the  consent  of  the  contractor,  be  increased  not 
exceeding  100  per  cent  thereof."  The  contract  was  fully  performed 
and  thereafter  an  oral  order  was  given  and  a  purchase  order  issued 
for  another  50,000  tables,  speclfjing  different  delivery  dates  and  in 
different  quantities,  which  was  accepted  by  the  claimant.  This  con- 
stituted the  making  of  a  new  contract,  and  it  was  not  a  continuation 
of  the  first  contract,  because  it  required  the  assent  of  both  parties 
before  l>econiing  effective.  (American  Seating  Co.,  Case  No.  76,  IV 
these  Dec.,  127.) 

Cost  of  experimental  work,  or  other  initial  costs,  under  a  written  con- 
tract, should  be  considered  in  the  settlement  of  that  contract  by  the 
Claims  Board.  Since  the  contract  itself  was  in  writing,  it  was 
unnecessary  to  separate  such  a  claim  for  unabsorbed  initial  costs 
and  refer  it  to  the  Board  of  (Contract  Adjustment  on  the  ground  that 
there  was  no  agreement  in  writing  to  reimburse  claimant  for  such 
costs.     (American  Stove  Co.,  Case  No.  1947,  IV  these  Dec.,  1966.) 

Where  the  Government  has  commandeered  the  product  of  a  manufac- 
turer's plant  and  thereafter  directs  the  manufacturer  to  stop  produc- 
tion, such  direction  does  not  operate  as  a  release  of  the  conunan- 
deered  product,  but  the  title  thereof  continues  In  the  Govemnient 
(Antrim  Iron  Co.;  Desmond  Charcoal  &  Chemical  Co.;  Cleveland 
Cliffs  Iron  Co. ;  Thomas  Keery  Co.  (Inc.)  ;  Thomas  Keery  Co.  (Inc.) ; 
E.  I.  du  Pont  de  Nemours  &  Co.;  and  Delta  Chemical  Co.,  C?a?« 

*    Nos.  93, 189,  188,  123,  124, 183,  and  91,  IV  these  Dec.,  640.) 

Where,  In  buying  materials  under  a  contract  for  hardware  for  a  given 
amount  of  door  space,  claimant  overestimated  the  amount  of  mate- 
rials required,  claimant  Is  not  entitled  to  reimbursement  for  the 
excess  materials.  Since  the  order  contained  nothing  about  the  siie» 
of  doors  and  claimant  knew  at  the  outset  that  the  sizes  were  unde- 
termined, the  contention  that  claimant  Is  entitled  to  reimbursement 
because  the  sizes  turned  out  to  be  larger  than  average,  thereby 
requiring  less  hardware,  is  without  merit.  (Aurora  Door  Hanger  4 
Specialty  Co.,  Case  No.  1617,  IV  these  Dec.,  768.) 

Where  claimant  shipped  a  motor  of  a  different  size  from  that  ordered 
by  the  Government  and  the  motor  Is  rejected,  the  title  remains  in 
claimant ;  and  if  the  motor  is  destroyed  by  fire,  the  loss  falls  upon 
the  claimant.  (Barnhart  Bros.  &  Spindler,  Case  No.  2337,  IV  the* 
Dec,  343.) 

Where  a  motor  stored  In  a  Government  warehouse  Is  destroyed  by  Are 
after  November  11,  1918.  no  claim  will  lie  under  the  act  of  March  2. 
1919,  because  of  the  failure  by  Government  agents  to  ship  the  motor 
promptly  to  claimant.  (Barnhart  Bros.  &  Spindler,  Case  No.  2387, 
IV  these  Dec.,  343.) 
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A  contract  which  provides  that  materials  shall  l)e  furnislied  by  the 
Government,  but  which  contains  no  express  provision  as  to  wlien  the 
materials  shall  be  (lellvereii.  will  be  construed  to  mean  within  a 
reasonable  time  under  existing  conditions.  (Tiie  Bloch  Co.,  Case 
No.  2306.  IV  these  Dec.,  482.) 

Where  the  contract  provided  that  the  contractor  should  not  be  re- 
sponsible for  delays  caused  by  fault  or  failure  of  the  Government,  and 
that  in  such  case  the  Quartermaster  (General  should  fix  the  additional 
time  for  performance,  it  shows  that  the  contracting  parties  had  in 
mind  the  probability  of  delays,  and  only  imposed  ohli^tion  on  the 
Government  to  deliver  materials  within  a  reasonable  time  and  gave 
contractor  additional  time  to  perform.  (The  Bloch  Co.,  Case  No. 
2306,  IV  these  Dec,  482.) 

Where  claimant  had  a  proxy-signed  contract  to  manufacture  a  certain 
quantity  of  bombs  for  the  Tnltetl  States  Government,  w^hich  contract 
provided  that  the  Government  would  allow  an  exi>endlture  of  $64,000 
for  special  equipment  for  the  performance  of  such  contract,  the 
claimant  is  not  entitled  to  recover  a  greater  amount  for  equipment. 
(Edward  G.  Budd  Mfg.  Co.,  Case  No.  2143,  IV  these  Dec.,  625.) 

A  cancellation  agreement  provided  that  the  sum  paid  thereunder, 
"  together  with  payment  for  the  finished  articles  not  yet  paid  for,*' 
should  be  a  (complete  settlement  between  the  parties,  but  the  addi- 
tional compensation  granted  because  of  increased  labor  costs  was  not 
included  in  the  cancellation  agreement.  Such  additional  compensa- 
tion is  part  of  the  contract  price  as  fixed  by  the  increase  in  labor 
costs,  and  if  not  yet  paid  for  is  due  claimant  under  the  original  formal 
contract,  and  is  expressly  excepted  from  the  release  In  the  cancellation 
contract.     (C.  &  C.  Raincoat  Co.,  Case  No.  2255,  IV  these  Dec,  1021.) 

Where  claimant's  contract  provides  for  delivery  of  material  f.  o,  b.  at  a 
certain  point  and  claimant  delivers  the  materials  there,  the  title  to 
such  materials  thereupon  passes  to  the  Government,  and  claimant  is 
not  responsible  for  any  subsequent  loss  or  damage  thereto,  and  the 
Government  is  liable  to  claimant  for  the  contract  price  of  the  article 
so  delivered.  (Canadian  Explosives  (Ltd.),  Case  No.  2424,  IV  these 
Dec.,  1135.) 

Whei'e  a  construction  contract  provides  that  In  case  of  its  termination 
the  contractor  should  be  reimbursed  In  an  amount  to  be  determined  by 
appraisers,  one  to  be  appointed  by  each  of  the  contracting  parties,  and 
a  third  to  be  appointed  by  the  two  appraisers  so  selected,  and  there  is 
no  provision  in  the  contract  relative  to  the  payment,  or  method  of 
payment,  of  the  appraisers,  there  is  an  implied  agreement  that  the 
appraisers  so  selected  will  receive  a  reasonable  sum  for  services  to  be 
paid  by  the  contracting  parties.  (I^eroy  Clark,  Case  No.  2394,  IV 
these  Dec.,  73.) 

Where  the  appraisers  selected  by  the  contracting  parties  select  a  third 
appraiser,  and  it  is  agreed  between  the  representatives  of  the  con- 
tracting parties  that  one-half  of  the  amount  paid  the  third  appraiser 
will  be  paid  by  each  of  the  contracting  parties,  the  Government  Is 
under  obligation  to  pay  one-half  of  any  sum  that  the  contracting  officer 
may  determine  to  be  a  reasonable  fee  for  the  third  appraiser.  ( Leroy 
Clark,  Case  No.  2394,  IV  these  Dec.,  73.) 

Where  the  contract  provided  that  the  Government  would  furnish  ma- 
terial "free  on  board  at  contractor's  plant  (the  contractor  to  pay 
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cartage  and  switchinir  cimrjjres)/'  and  a  imrtial  settlement  has  l>eeD 
made  in  wiilch  the  Government  paid  cnrtape  on  part  of  the  material, 
the  above  will  be  construed  to  mean  that  the  Government  is  under  an 
obligation  to  reimburse  contractor  for  cartage  exi)enses  on  all  ma- 
terials delivered  thereunder.  (Cluett,  Peabody  &  Co.,  Case  No.  2201, 
IV  these  Dec.,  988.) 

In  the  absence  of  a  cancellation  or  termination  clause  in  the  contract 
the  Govemnjent  can  not  cancel  It  against  the  will  of  the  other  party. 
(S.  &  L.  Cohen,  Case  No.  1940.  IV  these  Dec.,  974.) 

Where  manufacture<l  articles  were  rejected  by  the  Government,  and 
the  contract  provide<l  that  the  Government  should  have  the  right  to 
purcha.se  rejects  at  a  price  to  be  agreed  upon,  and  the  Government 
did  not  purchase  the  rejects  but  waived  its  right  by  granting  claimant 
I>ermIssion  to  sell  them  to  others,  there  is  no  obligation  under  the  act 
of  March  2.  1919,  requiring  the  Government  to  buy  such  rejects  or 
reimburse  claimant  for  losses  thereon.  ( Columbia ville  Woolen  Co., 
Case  No.  491,  IV  these  Dec..  1396.) 

The  "  Definition  of  Cost "  pertaining  to  Ordnance  contracts,  issued 
June  27,  1917,  was  not  intended  as  a  limitation  of  cost  where  there 
was  an  express  agreement  on  the  subject.  (William  M.  Crane  Co., 
Case  No.  2315,  IV  these  Dec.,  60.) 

Where  formal  contracts  for  facilities  provided  tliat  the  contractor 
should  receive  only  the  actual  cost  of  procuring  and  installing  the 
facilities,  the  contractor  is  not  entitled  on  suspension  of  the  con- 
tracts to  remuneration  for  Its  services  in  connection  therewith. 
(The  Crown  Cork  &  Seal  Co.,  Case  No,  1945,  IV  these  Dec,  136.) 

Where  reference  is^made  in  a  contract  to  another  writing  for  a  sped- 
fled  puriwse,  the  writing  referred  to  becomes  a  part  of  the  contract 
for  such  si)eclfied  purpose  only.  (Curtis  &  C5o.  Mfg.  Co.,  Case  Ni>- 
2440,  IV  these  Dec,  1158.) 

Where  in  a  contract  the  only  provision  relative  to  the  payment  of  in- 
terest is  in  the  cancellation  clause,  which  refers  to  a  schedule  in  turn 
referring  to  a  pamphlet,  and  where  there  is  no  cancellation  of  the 
contract,  but  It  Is  fully  performed,  the  cancellation  clause  has  no 
application.  (Curtis  &  Co.  Mfg.  Co.,  Case  No.  2440,  IV  these  Dec, 
1158.) 

Where  a  contract  for  special  facilities  limits  the  amount  that  the  Gov- 
ernment shall  pny  therefor,  claimant  is  not  entitled  to  recover  in- 
terest where  to  allow  such  interest  would  make  the  cost  to  the  Gov- 
ernment in  excess  of  the  maximum  amount  specified  in  the  contract, 
Curtis  &  Co.  Mfg.  Co.,  Case  No.  2440,  IV  these  Dec,  1158.) 

Where  patterns  purchased  by  claimant  were  contemplated  by  both 
parties  as  necessary  for  the  performance  of  the  contract,  and  in- 
cluded In  claimant's  estimate  of  costs  at  time  original  contract  was 
made,  claimant  is  entitled  to  compensation  therefor.  Furthermore, 
claimant  was  justified  In  buying  a  sufficient  number  of  patterns  to  en- 
able it  to  comply  with  the  deliverj'  requirements  of  the  contract. 
(Danville  Stove  &  Mfg.  Co.,  Case  No.  2426,  IV  these  Dec,  547.) 

Where  a  contract  provided  for  "  storage,  as  required  by  the  Zone  Sui^ 
ply  Officer,"  for  "approximately  5,000  tons"  of  nitrate,  the  words 
"  as  required  by  the  Zone  Supply  Officer "  are  the  determinative 
words  of  the  contract,  and  accordingly  claimant  is  not  entitled  to 
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reimbarsement  for  losses  it  may  liave  suffered  througli  not  receiving 
the  full  5,000  tons  for  storage.  (Dietrich  &  Wlltz  (Inc.),  Case  No. 
2323,  IV  these  Dec.,  3(M.) 

Where  it  was  provided  in  a  purchase  order  that  the  Government  would 
advance  claimant  a  certain  sum  for  increased  facilities,  and  claim- 
ant expended  a  sum  largely  in  excess  of  that  stipulated,  settlement 
must  be  made  on  the  basis  of  the  sum  stated  in  the  order.  (Dill  & 
Collins  Co.,  Case  No.  2254.  IV  these  Dec.,  669.) 

Where  the  facilities  contemplated  at  the  time  the  ngreenient  was 
entered  into,  and  the  cost  of  which  was  inchuled  in  the  estimate<l 
price,  were  of  a  light  temporary  nature :  but  lieiivy  permanent  struc- 
tures were  erected  at  an  liicreascNl  price,  this  excess  cost  can  not  be 
allowed  because  not  contemplate<l  nor  estiniate<l  at  the  time  the  con- 
tract was  made,  and  not  nec-essary  for  the  iierforniance  of  the  con- 
tract.    (Dill  &  Collins  Co.,  Case  No.  22r>4,  IV  these  Dec,  669.) 

The  purchase  order  required  the  claimant  '*  to  preimre  and  submit  to 
the  United  States  a  program  for  the  increase  i)f  your  facilitie6»  herein- 
before orderetl  an<l  obtain  the  approval  of  the  I'nited  States  thereto 
before  proceeding  with  the  same,"  but  claimant  faile<l  to  comply 
therewith  and  because  of  such  failure  no  obligation  can  be  imputed 
to  the  Oovernment  to  pay  for  expenses  incurred  in  excess  of  the 
amount  stated  in  the  purchase  order.  (Dill  &  Collins  Co.,  Case  No. 
2254,  IV  these  Dec,  669. ) 

Where  the  Government  issued  a  purchase  order  to  <'laimant  for  a  cer- 
tain quantity  of  webbing  .specifically  described  therein  as  to  weight 
and  strength,  the  claimant,  in  the  absence  of  evidence  showing  that 
the  terms  of  the  purchase  order  did  not  enibo<ly  the  real  agreement 
between  the  parties,  is  only  entitled  under  the  act  of  March  2,  1919, 
to  compensation  for  such  of  the  webbing  as  ccmforms  to  the  siieclfica- 
tions  as  stated  in  the  purcha.se  order.  (Everlastlk  (Inc.),  Case  No. 
1613,  IV. these  Dec,  879.) 

AVhere  the  Government  Issued  a  purchase  order  to  claimant  for  a  cer- 
tain quantity  of  webbing  specifically  dcscrlbe<l  therein  as  to  weight 
and  strength,  the  claimant,  in  absence  of  evidence  showing  that  the 
terms  of  the  purchase  order  did  not  embotly  tl»e  real  agre<»ment  be- 
tween the  parties,  is  only  entitled  under  the  act  of  March  2,  1919.  to 
comi>ensation  for  such  of  the  webbing  as  c<Miforms  to  the  specifica- 
tions as  stated  in  the  purchase  order.  (Everlastlk  (Inc.),  C^ase  No. 
1616,  IV  these  Dec,  876.) 

Where  a  contractor's  fee  under  a  contract  for  alterations,  additions, 
and  repairs  during  a  definite  i)erlod  is  limitetl  to  a  fixed  sum,  he  is 
not  entitled  under  the  act  of  March  2,  1919.  to  extra  compensation 
for  work  included  under  the  terms  of  the  contract  on  the  ground  that 
the  work  was  larjxer  in  amount  than  I'lad  been  anticipate<l  and  an 
officer  of  the  Government  advised  him  to  complete  the  contract.  (Cit- 
ing Edgar  H.  Bruyere,  Case  No.  626.)  (Gallivan  Building  Co.,  Case 
No.  654.  IV  these  Dec,  962.) 

Where  a  contract  of  sale  provided  that  the  goods  were  to  be  delivered 
"  f.  o.  b.  Canton.*'  title  to  the  property  does  not  pass  until  delivered 
on  board  the  csirrier  at  the  designated  place.  Where  a  contract 
provides  for  "  f.  o.  b.  factory  "  delivery,  and  the  goods  are  manu- 
facture<l  but  are  destroyed  by  fire  while  still  In  the  factory,  and 
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before  delivery  f.  o.  b.,  the  loss  is  that  of  the  vendor,  as  the  title  hsL< 
not  passed  to  the  vendee.      (Goheen  Manufactiirini?  (V)„  Cas^e  N<» 
2181,  IV  these  Dec.,  359.) 

Where  a  contract  for  furnishing  cotton  linters  provides  for  their 
delivery  during  the  month  of  January,  1919,  and  provides  that  if 
the  contractor  is  prevented  from  making  delivery  because  of  cer- 
tain contingencies  the  time  for  making  such  delivery  vsiil  be  extended 
for  a  period  of  60  days  after  the  cause  which  has  preventer!  delivery 
siiall  have  ceased  to  exist,  and  the  contractor  did  not  begin  to  make 
delivery  of  the  linters  until  after  the  time  fixed  for  delivery,  though 
none  of  the  contingencies  provided  for  in  the  contract  are  shown  to 
exist,  the  Government  is  under 'no  obligation  to  accept  linters  ten- 
dered after  the  month  of  January,  1919.  (Granbury  Cotton  OH  Co., 
Case  No.  791,  IV  these  Dec.,  1144.  > 

Where  contracts  provide  that  the  contractor  shall  provide  •*  inclosed 
floor  space  "  and  "  storage  "  for  which  it  shall  be  i-eimburse*l  by  the 
Govemmwit,  the  Government  is  not  obligated  to  reimburse  contractor 
for  a  vacant  lot  used  for  the  purpose  of  storage  for  which  it  is  com- 
pelled to  pay.  (Hale  &  Kilbum  Corporation,  Case  No.  1875.  IV 
these  Dec.,  16.) 

Where  it  was  agreed  that  perfonnanct*  of  the  c<mtract  and  delivery 
thereunder  was  to  be  conditioned  upon  Government  assistants  in  the 
procurement  of  necessary  component  parts  and  materials,  and  the 
Crovemment  controlled  the  supply  thereof,  delay  on  the  part  of  the 
contractor  because  of  the  lack  of  materials  must  be  attributed  to  the 
Government  and  not  to  the  contractor,  when  such  necessity  was  made 
known  to  the  proper  Government  officer.  (Rex  Harris  Fire  Appli- 
^  ance  Co.,  Cases  Nos.  1160,  1161,  and  1874,  IV  these  Dec..  999, ) 

Orders  for  chemical  fire  engines  required  that  the  engines  should  be 
constructed  in  conformity  with  the  requirements  of  the  Underwriters' 
Laboratories  (this  provisipn  was  inserted  by  the.Govrenment),  and 
when  said  laboratories  delayed  from  6  to  10  weeks  in  making  In- 
spection and  then  ordered  changes,  causing  delay,  such  delinqn^icy 
can  not  be  charged  against  the  contractor.  (Rex  Harris  Fire  Appli- 
ance Co.,  Cases  Nos.  1160, 1161,  and  1874,  IV  these  Dec,,  999.) 

Claimant  and  its  employees  agreed  to  submit  a  labor  and  wage  dl5^ut<» 
to  an  Army  ofllcer  designated  by  the  Secretary  of  War,  who  rendered 
a  decision  increasing  wages  and  shortening  the  hours  of  work,  which 
complainant  complied  with.  The  Army  ofllcer  declined  to  ohligaie 
the  Government  to  pay  the  increase  in  wages,  and  as  there  was  noth- 
ing in  the  production  contract  obligating  the  Government  therefor, 
there  was  no  agreement  on  the  part  of  the  Government  to  reimburse 
claimant  for  wages  so  paid.  (Hartford  Machine  Screw  Co.,  Case 
No.  1777,  IV  these  Dec.,  1284.) 

Claimant  and  its  employees  by  agreement  submitted  a  labor  and  wage 
dispute  to  an  Army  officer  designated  by  the  Secretary  of  War,  who 
rendered  a  decision  increasing  wages  and  decreasing  the  hours  of 
work,  which  complainant  complied  with.  The  Army  officer  declined 
to  obligate  the  Government  to  pay  the  Increased  wages,  and  as  there 
was  nothing  in  the  production  contract  obligating  the  GovemmeDt 
therefor,  there  was  no  agreement  on  the  part  of  the  Goveroment  to 
reimburse  claimant  for  wages  so  paid.  (Hartford  Machine  Screw 
Co.,  Case  No.  2070,  IV  these  Dec.,  1283.) 
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Where  the  provisions  of  a  contract  are  ambiguous,  it  is  proper,  in  order 
to  arrive  at  the  true  intention  of  the  parties,  to  consider  evidence 
outside  of  the  contract.  Accordingly,  under  a  cost-plus  contract, 
which  included,  among  other  items  of  cost,  machinery  and  tools, 
except  such  as  were  part  of  the  contractor's  plant,  for  which  the 
contractor  was  to  be  compensated  by  a  lump-sum  rental,  held  that 
liand  pneumatic  tools  were  part  of  the  contractor's  plant  covered  by 
the  rental,  since  there  was  evidence  tending  to  show  that  the  con- 
tractor itself  regarded  the  tools  as  part  of  its  plant.  The  fact  that 
such  tools  were  included  in  the  original  printed  clause  of  the  contract 
describing  what  was  included  under  •*  plant "  and  fixing  the  rental 
for  each  item  and  that  a  typewritten  clause  fixing  a  lump-sum  rental 
was  substituted  for  the  printed  clause  does  not  negative  this  inter- 
pretation of  the  contract,  but,  on  the  contrary,  supports  it.  (Inland 
Waterways  Equipment  &  Dredging  Co.,  Case  No.  2087,  IV  these  Dec., 
1407.) 

Under  the  above-described  contract,  the  expense  of  setting  up  movable 
machinery,  admittedly  part  of  the  contractor's  plant,  is  not  charge- 
able to  the  Government,  but  is  included  in  the  fixed  rental  to  be 
paid  for  the  use  of  the  plant,  since  it  is  a  fair  implication  that  the 
plant  was  to  be  ready  and  available  for  use.  The  exi^ense  of  moving 
railroad  tracks  at  the  request  of  the  Government,  however,  is  charge- 
able to  the  Government  ( Inland  Waterways  Equipment  &  Dredging 
Co.,  Case  No.  2087,  IV  these  Dec.,  1407.) 

Although  claimant's  unit  price  was  low  and  it  may  have  been  claim- 
ant's intention  to  stipulate  that  it  was  a  net  price  not  including  war 
tax,  in  the  absence  of  such  a  stipulation  or  agreement,  claimant  is 
not  entitled  to  reimbursement  of  war  taxes  paid  on  the  sale  of  its 
product  to  the  Government.  (International  Harvester  Co.,  Case  No. 
1563,  IV  these  Dec,  794.) 

Where  the  termination  clause  of  a  contract  excluded  as  a  subject  of 
reimbursement  "  expenditures  for  plant  facilities,  and  equipment  pro- 
vided for  the  performance  of  this  contract,"  the  contractor  is  not 
entitled  to  reimbursement  for  tools  in  the  nature  of  equipment  spe- 
cially provided  for  the  performance  of  the  contract.  (Interstate 
Machine  Products  Co.,  Case  No.  1952,  IV  these  Dec.,  409.) 

Where  a  contract  for  artillery  vises  provided  that  they  were  to  be 
"packed  for  export,"  but  neither  the  contract  nor  the  specifications 
provided  how  they  should  be  packed,  it  will  be  construed  to  mean  the 
ordinary  commercial  packing.  (Iron  City  Tool  Works  (Ltd.),  Case 
No.  1550,  IV  these  Dec,  430.) 

Where  claimant  had  a  formal  contract  for  castor  beans  to  be  grown 
in  Central  America  and  delivered  f.  o.  b.  New  Orleans,  La.,  and  held 
its  own  ship  and  repaired  it  for  use  in  transporting  the  beans,  claim- 
ant is  not  entitled  to  remuneration  for  loss  of  earnings  during  said 
detention  under  the  terms  of  the  termination  clause  In  the  contract. 
It  also  appeared  that  the  holding  of  the  ship  was  not  entirely  because 
of  the  contract,  but  al.so  for  other  purposes  of  claimant.  (Kunhardt 
&  Co.  (Inc),  Case  No.  1966,  IV  these  Dec,  1212.) 

Where  an  agreement  is  entered  into,  and  is  void  for  the  reasons  stated 
in  this  case,  whatever  rights  the  contractor  may  have  under  the 
original  contract  to  an  adjustment  for  damages  because  of  its  can- 
cellation still  exist.  (Michigan  Copper  &  Brass  Co.,  Case  No.  2019, 
IV  these  Dec,  845.) 
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Where  in  tlie  manufacture  of  cartridge  clips,  a  Government  inspector, 
prior  to  tlie  drawing  of  a  fonnal  contract,  rejected  clips  and  suggested 
the  use  of  a  different  grade  of  brass,  thereby  causing  loss  to  claim- 
ant, such  action  can  not  be  construed  as  a  change  in  specificati<ms 
under  the  subsequently  executed  contract  (Michigan  Motor  Special- 
ties Co.,  Case  No.  2404,  IV  these  Dec.,  948.) 

Where  the  contract  provided  that  the  contractor  should  be  responsible 
for  the  maintenance,  operation,  and  repair  of  maciiinery  and  equip- 
ment, fair  wear  and  tear  excepted,  scorchecl  and  burned  condition  of 
padding  on  laundering  and  pressing  machinery  is  ordinary  wear  and 
tear  and  can  not  be  charged  against  the  contractor.  (Model  Steam 
Laundry,  Case  No.  2308,  IV  these  Dec.,  977.) 

Where  machinery  becomes  defective  because  of  concealed  defects,  and 
not  because  of  misuse,  the  contractor  is  not  respon.sible  for  replace- 
ment or  repairing  charges.  (Model  Steam  Laundry,  Case  No.  2308. 
IV  these  Dec.,  977.) 

Even  if  fxtra  comiiensaflon  is  not  considered  a  proper  iieni  of  cost, 
claimant  is  entitled  to  reimbur.sement  because  the  termination 
clause  also  provides  that  the  United  States  shall  protect  tlie  de- 
tractor on  all  obligations  Incurred  necessarily  and  solely  for  the 
perfonnance  of  the  contract  of  which  the  contractor  can  not  other- 
wise be  relieved.  (Neptune  Meter  Co.,  Case  No.  2471,  IV  thes** 
Dec.,  190.) 

The  claimant  provided  .special  machinery-  for  the  performance  of  «i 
Government  contract,  without  any  special  contract  on  the  imrt  of 
the  Government  to  pay  for  the  same,  and  without  their  cost  being 
considcrefl  in  tlie  cost  un<ler  the  production  ccmtract.  Tlie  contract 
was  suspendeil  before  production,  and  although  the  cost  of  the 
machinery  can  not  he  allowed  under  Article  IV,  Seciion  F,  Supply 
Circular  19,  it  will  be  allowed  under  Se«'tlon  G,  and  the  termination 
cinuso  of  the  contract  as  an  obligation  **  incurred  necessarily  ami 
solely  for  the  performance"  of  the  contract.  (Cha««.  Nietlricr's  Sons 
Co.  (Inc.),  Cjjso  No.  19A,  IV  these  Dec,  1271.) 

Where  a  contract  provided  that  the  contractor  should  be  iwiid  ci>st 
less  salvage  value  of  equipment  but  that  if  It  should  l>o  awanle*! 
"  further  contracts "  it  should  only  receive  10  per  cent  depreciation 
In  lieu  thereof,  the  award  of  <me  contract  for  four  airplanes  does 
not  amount  to  "  further  contracts  "  and  accordingly  the  10  i>er  cent 
limit  does  not  apply.  (Onln;»nce  Engineering  C^orp,,  Case  No.  2414. 
IV  these  Dec,  384.) 

Where  the  claimant  under  a  contract  to  manufacture  a  quantity  of 
ain>l'«"<'  eiiffine  cylinders  delivers  to  the  Government  a  portion  of  such 
cylind«»rs  after  the  time  limit  for  deliveries  under  the  contract  had 
expired,  the  Government  in  accepting  such  deliveries  elected  to  avail 
itself  of  a  provision  of  such  contract  i>ennitting  it  to  take  over  from 
the  claimant  the  items  completed  or  in  process  of  manufacture  and 
pay  therefor  in  the  manner  prescribed  by  such  contract.  (The  Pitts- 
burgh Model  Engine  Co.,  Case  No.  2138,  IV  these  Dec,  G66.) 

Wliore  there  are  two  contradictory  clausc^s  In  a  '^ontract,  one  pn»vid- 
ing  that  annnunition  used  in  testing  should  he  at  the  expense  of  the 
contractor  and  the  other  at  that  of  the  Government,  one  ofl^ts  the 
other  and  neither  can  be  enforced.    The  contract  will  be  construes! 
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as  if  there  was  no  provision  as  to  the  payment  of  testing  costs. 
(Remington  Arms  Union  Metallic  Cartridge  Co.,  Case  No.  2307,  IV 
these  Dec.,  1333.) 

Where  such  contract  for  the  protection  of  the  Government  provided 
for  liquidated  damages  for  delays  In  deliveries  the  claimant  will 
not  be  chargeable  with  delays  or  subject  to  such  provisions  where 
the  delays  are  show^n  to  have  been  occasioned  by  the  fault  of  the 
Government,  and  claimant  should  be  paid  the  amount  withheld. 
(St.  Louis  Car  Co.,  Case  No.  1792,  IV  these  Dec.,  396.) 

Although  Bulletin  No.  13  provided  in  certain  cases  for  a  determination 
by  the  Fe<leral  Trade  Commission  of  tlie  actual  cost  of  the  goods 
to  which  a  fair  profit  was  to  be  added,  it  also  provided  that  the  total 
amount  was  not  to  exceed  the  seller's  average  price  on  that  part  of 
the  product  not  allotted  to  the  (Government.  The  present  claim  can 
not  be  allowed  because  of  the  last-mentioned  provision  of  the  bulletin. 
(St  Mary's  Packing  Co.,  Case  No.  2234,  IV  these  Dec.,  28.) 

Where  a  contract  provides  that  the  Government  at  its  option  may 
increase  or  decrease  the  amount  of  oats  to  be  delivere<l  under  the 
contract  by  20  per  cent,  and  the  time  for  performance  of  the  contract 
has  expired,  it  is  too  late  for  the  Government  to  exercise  the  option 
and  thereby  escape  responsibility  for  an  amount  of  oats  not  called 
for  or  delivered  within  the  specified  time.  (Chas.  Schaefer  &  Son, 
Case  No.  273,  IV  these  Dec..  50.) 

Where  claimant  proiwsed  to  purcha.se  2,263,910  pounds,  approximately, 
bar  iron  and  steel,  a  delivery  by  the  Government  of  17  i)ounds  in 
excess  of  the  stipulated  amount  is  a  compliance  with  the  contract. 
(Philip  P.  Smith  Co..  Case  No.  Sales  B.  C.  A.,  1,  IV  these  Dec.,  1306.) 

The  word  **  approximately  "  when  used  in  connection  >vith  the  weight 
means  near  to,  a  slight  variation,  near  that  amount,  and  can  not  be 
held  to  include  an  exces.*<  of  25  per  cent  above  the  designated 
Ijoundage.  (Pfiillp  P.  Smith  Co.,  (^ase  No.  Sales  B.  C.  A.,  1,  IV  these 
Dec.,  1306. ) 

Where  the  original  contract  c?outained  a  s<*hedule  of  percentages  to  be 
paid  as  a  fee.  the  cost  of  the  additional  work  should  be  addeil  to  the 
cost  of  the  work  under  the  original  contract,  and  the  scale  of  per- 
centages attained  in  the  original  contract  shouhl  be  applied  to  the 
total  cost  of  all  the  work.  ( Stewart-McfJehee  C<matructlou  (*o., 
Case  No.  2184.  IV  these  Dec..  1025.) 

Since  it  is  necessary  to  dry  lumber  for  pro[»ellers  in  a  si)eclal  manner, 
lumber  so  dried  by  claimant  is  to  be  considered  as  articles  in  process 
and  not  as  raw  materials.  (Stone  Propeller  Co.,  Case  No.  2081,  IV 
these  Dec.,  1004. ) 

Where  an  agreement  is  terminated  by  mutual  consent  and  the  parties 
immediately  enter  into  a  new  agreement  under  which  the  contractor 
is  to  continue  to  haul  gravel  in  the  same  quantities  and  at  the  same 
rates  until  instructions  are  re<'eived  to  the  contrary,  it  is  proper  to 
consider  the  matter  as  one  transaction,  but  the  effect  of  it  is  to 
terminate  the  old  agreement  and  to  substitute  the  new,  and  the  old 
agreement  is  not  continued  in  effect  with  the  purported  elimination 
of  the  clause  allowing  termination  on  30  days*  notice.  The  new 
arrangement  is  a  continuing  offer  on  the  part  of  the  Government  to 
accept  gravel.     Such  offer  is  accepted  by  the  act  of  delivery.    The 
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Government  is  not  bound  to  continue  to  accept,  and  the  contractor  is 
under  no  obligation  to  continue  to  deliver.  (W.  H.  Vaughan  Con- 
sti-uction  Co,,  Case  No.  1741,  IV  these  Dec.,  617.) 

Although  claimant  agreed  on  April  2,  1919,  in  consideration  of  the 
Government's  buying  back  the  wood,  to  store  the  wood  for  60  days 
from  that  date  free  of  charge,  the  date  of  this  last  agreement  is  not 
a  bar  because  of  the  act  of  March  2,  1919,  to  the  allowance  of  carry- 
ing charges  for  the  period  commencing  June  1,  1919,  because  on  the 
expiration  of  the  60  days  the  carrying  charges  again  became  payable 
under  the  original  agreement,  which  was  made  prior  to  November 
12,  1918.     (West  Woodworking  Co.,  Case  No.  85,  IV  these  Dec.,  215.) 

Where  a  purcliase  order  for  hay  provided  that  "  if  forage  originates 
at  points  taking  less  rate  than  f.  o.  b.  rate  points  to  destination  the 
vendor  is  to  receive  the  benefit  of  same,  and  if  forage  originates  at 
points  taking  higher  rate  than  f.  o.  b.  rate  points  to  destination  the 
vendor  is  to  pay  same,'*  and  claimant  has  shipped  liay  from  a  point 
taking  a  less  rate,  lie  is  entitled  to  be  paid  by  the  Government  the 
difference  between  f.  o.  b.  rate  fixed  in  the  contract  and  the  actual 
freight  rate.  (S.  C.  Woolman  &  Co.,  Case  No,  2320,  IV  these  Dec., 
388.) 

See  also  COSTS,  Legitimate  ;  INTEREST ;  RELEASE ;  WAIVER. 
Contracts,  Cost  Plus. 

See  COSTS,  Legitimate. 
Contracts,  Formal. 

Where  relative  to  the  subject  matter  of  a  previous  conversation  a 
written  contract  is  entered  into,  such  contract  is  tlie  best  evidence  of 
the  intention  of  the  parties  thereto.  (Sidney  A.  Aloe,  Case  No.  2113, 
IV  these  Dec,  1221.) 

See  aUo  CONTRACTS,  Written  ;  EVIDENCE ;  JURISDICTION. 
Contracts,  Implied. 

Where  the  Government  gave  another  contractor  an  order  to  ship  steel 
billets  to  claimant  for  manufacture  into  shell  nose  pieces,  but  owinif 
to  the  intervention  of  the  armistice  the  Government  did  not  enter 
Into  contemplated  agreement  with  claimant  for  their  manufacture, 
and  where  the  billets  were  delivered  to  and  paid  for  by  claimant, 
there  can  be  no  contract  settlement  between  claimant  and  the  Gov- 
ernment under  the  act  of  March  2,  1919,  because  there  was  no  agrw*- 
ment  between  them.  Although  this  claim  must  be  denied  under  the 
act,  however,  the  other  contractor  will  be  required  to  repay  claimant 
the  amount  which  claimant  paid  for  the  steel  billets  before  the 
Government  will  settle  the  claim  of  the  other  contractor.  (Bourne- 
Fuller  Co.,  Case  No.  411,  IV  these  Dec.,  354.) 

Where  a  contract  for  the  purchase  of  manure  from  the  Government 
required  the  Government  to  dump  the  manure  at  a  siding,  but  iJi* 
Government  found  it  less  expensive  to  load  It  on  the  cars  at  ibe 
siding,  there  is  no  Implied  contract  that  claimant  should  pay  the 
Government  such  amount  as  claimant  saved  thereby.  (Buffkin  & 
Glrvln.  Case  No.  2028,  IV  these  Dec.,  870.) 

Where  a  selective  draft  board  directs/  claimant  to  manufacture  and 
deliver  a  filing  cabinet,  and  claimant  compiles  with  such  dlrectitHW. 
and  the  filing  cabinet  Is  used  by  the  Board  In  the  performance  of  its 
ilutles,  there  Is  an  Informal  agreement  within  the  meaning  of  the  act 
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of  March  2,  1919,  under  which  claimant  is  entitled  to  receive  a  fair 
and  reasonable  compensation.  (Following  Doubleday-Hunt-Dolan 
Co..  No.  2341.)     (J.  C.  Bundy,  Case  No.  2344,  IV  these  Dec.,  441.) 

Where  claimant  submitted  a  bid  on  white  duck  trousers  on  September 
17,  1918,  and  an  award  was  made  to  it  on  October  28,  1918,  for  a 
definite  number  of  pairs  of  said  trousers  at  a  fixed  price  which  was 
approved  by  the  Board  of  Review  on  November  6,  and  of  which 
award  and  acceptance  claimant  received  notice  by  mail  on  November 
9,  1918,  and  on  account  of  labor  troubles  at  its  plant  assembled  its 
employees  and  notified  them  of  the  award,  and  in  order  to  hold  its 
organization  together  for  the  purpose  of  performing  the  contract 
which  it  expected  to  receive  but  did  not  receive  until  after  the 
armistice,  promised  its  employees  employment  at  full  time  until 
January  1,  1919,  and  thereafter  paid  its  employees  In  pursuance  of 
such  promise,  there  is  an  agreement  within  the  meaning  of  the  act 
of  March  2,  1919.  (Burroughs  &  Taylor  Co.,  Case  No.  2284,  IV  these 
Dec.,  1280.) 

Where  the  Production  Division  acting  for  itself  and  the  Procurement 
Division  Inducetl  a  juanul'ucturer  to  increase  it.*?  facilities  prepara- 
tory to  executing  large  contracts  for  the  manufacture  of  tools  to  be 
used  In  producing  Colt  .45-caliber  pistols,  and  the  manufacturer 
purchases  additional  special  machinery  by  reason  of  such  induce- 
ments, and  thereafter  receives  no  orders  because  of  the  armistice, 
there  is  an  agreement  on  the  part  of  the  Government  to  reimburse  , 
claimant  for  any  damages  it  may  have  sustained  on  account  of  the 
purchase  and  installation  of  such  machinery,  within  the  meaning  of 
the  act  of  March  2,  1919.  (Cincinnati  Milling  Machine  Co.,  Case 
No.  549,  IV  these  Dec.,  229.) 

Where  a  manufacturer,  which  Is  under  no  obligation  to  pay  the  freight 
or  cartage  charges  on  articles  manufactured  by  it  for  the  Govern- 
ment, delivers  the  product  to  the  plants  of  other  concerns  engaged  in 
executing  Government  contracts,  at  the  request  of  duly  authorized 
agents  of  the  Government,  and  with  the  knowledge  and  consent  of 
such  agents,  there  Is  an  implied  agreement  to  reimburse  the  manu- 
facturer for  the  fair  value  of  the  services  so  rendered.  (Cleveland 
Brass  and  Copper  Mills  (Inc.).  Case  No.  1255,  IV  these  Dec,  597.) 

Under  a  contract  which  obligated  the  Government  to  supply  claimant 
with  crude  copper  for  the  purposes  of  the  contract  but  named  no 
times  or  amounts  of  deliveries,  where  the  CJovernnient  was  unable 
to  make  immediate  deliveries,  and  claimant  on  that  account  bought 
copper  in  the  open  market  at  a  higher  price  than  that  fixed  by  the 
-War  Industries  Board,  there  is  no  implied  agreement  such  as  will 
entitle  claimant  to  bo  reimbursed  the  part  of  the  price  which  w^as 
In  excess  of  that  fixed  by  the  War  Industries  Board.  Hence  in  the 
absence  of  an  exi)ress  agreement  relief  must  be  denied.  (Cleveland 
Brass  &  Copper  Mills  (Inc.),  Case  No.  1478,  IV  these  Dec.,  747.) 

Where  an  order  was  duly  given  by  Government  officer  restraining 
claimant  from  disposing  of  a  certain  machine  pending  negotiations 
for  the  purchase  of  the  same  by  the  Government,  and  in  complying 
with  said  order  claimant  sustained  loss  of  rental  value  of  the  ma- 
chine and  paid  demurrage  to  the  common  carrier  while  awaiting 
shipping  Instructions,  there  was  an  implied  contract  under  the  act 
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of  March  2.  1919,  whereby  the  CJoverninent  was  obligiiieil  to  e^nu- 
I)ensate  claiumnt  for  such  loss  and  expenditures.  (R.  F.  Conway  Co., 
Case  No.  1176,  IV  these  Dec,  68.) 

Wliere  shortly  before  the  signing  of  the  arnri6»tlc*e  claimant  agrp«l  to 
sell  a  certain  ma<*hine  to  the  Government  at  an  ajfreeil  price  up*m 
an  informal  <*ontract,  and  inmiedlately  after  tlie  armistici*  the  Gov- 
ernment refused  t<»  accept  delivery  of  the  machine,  claimant  is  en- 
title* I  to  recover  the  difference  l>etween  the  contract  priw  and  the 
value  of  the  machine  immediately  after  the  armistice.  (R.  F.  Con- 
way Ci).,  Case  No.  1176,  IV  these  Dec.,  68. ) 

Claim  for  $550,471.29  under  the  act  of  March  2,  1919,  for  commit meuts 
and  expenses  in  connection  with  the  manufacture  of  motors.  Held, 
claimant  is  entitled  to  an  adju.stment  in  part.  (The  Curtiss  Aero- 
plane &  Motor  Corp.,  Case  No.  658,  IV  these  Dec..  1261- > 

Where  the  claimant  was  requested  by  a  duly  authoriwHl  Army  officer 
to  make  such  experimental  tests  of  exi)losives  as  nii^rht  be  reqnireil 
by  (iovernment  ins|HH^tors,  and  which  claimant  was  not  required  to 
make  tmder  any  other  contract,  an  implied  agreement  to  reimburse 
<-laimant  for  expenses  iiu'urred  thereby  arises  under  the  act  of  March 
2,  1919,  which  the  Se^^retary  of  War  is  authorized  to  adJuNt.  (E.  I. 
Du  l»ont  r>€  Nemours  (>).,  Case  No.  2,431.  IV  these  Dei-..  1291.) 

Where  the  Government  leased  a  hospital,  and  it  was  provldetl  iu  the 
lease  that  at  the  expiration  of  the  term  the  lessee  should  restore  and 
surrender  the  demise<I  premises  in  as  good  and  in  the  same  stato 
and  condition  as  wtien  occupied  by  the  lessee,  ordinary  wear  and  tear 
excepted,  and  vari<nis  dianges,  alterations,  and  additions  were  nui«le 
at  the  expense  and  by  the  requirement  of  the  Government,  It  was 
the  duty  of  the  Government  to  pay  the  costs  of  the  rest(»ratlon  of  the 
hospital  to  Its  original  plan  at  point  of  interruption.  (Henry  Foni 
Hospital,  Case  No.  2517,  IV  these  Dec.,  1049.) 

Where  claimant  has  a  formal  cvrntract  for  the  sale  to  the  Governmejn 
of  2(K)  bales  of  cotton  llnters,  there  Is  no  obligation  on  the  jnin 
of  the  Government  to  accept  llnters  In  excess  of  the  annmnt  speclfio^l 
In  the  contract,  notwithstanding  the  fact  that  the  <»ovemment  in- 
tended to  purchase  all  of  the  I'nters  that  claimant  pnxlucetl  duri:.? 
the  season  of  1918-19,  a-.d  that  the  amount  speclfleil  In  the  coninict 
was  entered  therein  after  procuring  from  claimant  an  estimate  of  ii>> 
output  of  ll!iters.  ((Jeorgetown  Oil  Mills,  (^ase  No.  1.">4<K  IV  these 
De<\,  1181.) 

Where  In  the  negotiations  between  the  claimant  and  the  negotiating 
officer  no  bond  was  requlreil,  and  none  was  requlretl  for  severs  1 
months  after  the  work  had  begun  and  large  obligations  had  been  in- 
curred, when  a  bond  was  demanded  by  a  contracting  officer  fallun?  to 
comply  did  not  Justify  the  cancellation  of  the  contract.  (Rex  Harris 
Fire  Appliance  Co..  (^ises  Nos.  1160,  1161.  and  1874,  IV  these  Dei\, 
999.) 

Where  the  claimant  entered  Into  a  written  contract  to  do  certain  iN»n 
struct  Ion  work  and  was  calle<l  upon  by  the  contracting  officer  ti»  lio 
extra  work  not  contemplated  by  the  parties  at  the  time  of  entering: 
into  the  original  contract  nor  Included  within  the  specifications  ami 
general  plan  or  scope  of  the  contract,  tliere  arose  an  obligation  under 
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tlie  act  of  March  2,  19U),  to  connjeusate  the  chumaut  for  sucli  addi- 
tional worlc.  (A.  W.  Hoi)enian  &  Souh  (%».,  Cast*  No.  2<H57,  IV  fliese 
Dec.,  1099.) 

Claim  for  $40()  uudev  the  act  of  Marcli  2,  1919,  for  i>acking  and  loading 
an  electric  traveling  crane  on  cars  in  New  York  City.  Held,  claim- 
ant is  entithMl  to  recover.  (Theodore  F.  Hussa,  Case  No.  2224,  IV 
these  Dec..  711.) 

Where  claimant  has  an  informal  contract  with  the  Government  for 
the  manufacture  of  clothing  from  materials  to  be  furnished  by  the 
(Government,  and  the  Government  furnishes  more  materials  than  are 
necessary  for  the  articles  agreed  to  be  manufactured,  and  the  con- 
tract provide<l  that  the  contractor  is  liable  for  any  los«  or  damage 
to  any  material  furnlsiied  by  the  Government  from  any  cause  what- 
ever while  in  the  iKissession  of  the  contractor,  there  is  an  implied 
agreement  on  the  part  of  tlie  Government  to  reimburse  the  contractor 
for  the  incoming  drayage  cliarges  and  for  insurance  premiums  paid 
by  the  manufacturer  on  such  excess  materials.  (Kings1)ery  Mfg.  Co.. 
Case  No.  2416,  IV  these  Dec..  757.) 

Where  relying  upon  newspai>er  notices  and  upon  circulars  lssue<l  by 
the  Government  requisitioning  iridium,  though  not  served  upon  him, 
claimant  delivers  iridium  to  the  Government,  which  is  accepted  by 
it,  there  is  an  implied  agreement  on  the  part  of  the  Government  to 
compensate  claimant  for  the  fair  and  reasonable  value  of  the  iridium 
80  delivered.     (Richard  F.  Lewis,  Case  No.  2062,  IV  these  Dec.,  743.) 

When  the  claimant  was  required  to  strap  iron  packing  cases  by  an  in- 
specting officer,  although  the  contract  provldetl  that  they  were  not 
to  be  strapiied,  ami  incurred  expense  thereby,  an  implied  contract 
arose  to  reimburse  claimant  for  .such  additional  exi)ense.  (TJbby. 
McNeill  &  Libby,  Case  No.  1174,  IV  these  Dec,  23. ) 

Where  a  duly  authoriased  agent  of  the  Government  places  an  automo- 
bile in  a  garage,  and  supplies  are  furnished  therefor  by  the  garage, 
there  is  an  implied  agreement  that  the  Government  will  pay  the 
reasonable  value  of  the  storage  and  supplies  furnished.  (The  Lin- 
coln Garage  Co*,  Case  No.  256S,  IV  these  Dec.,  945.) 

Where  the  proposal  submitted  by  claimant  containe<l  a  stipulation 
that  all  taxes  thereafter  imposed  by  Congress  should  be  taken  care 
of  or  paid  by  the  Government,  and  this  stipulation  was  omitted  from 
the  formal  contract,  which  claimant  refused  to  sign  or  perform 
until  assured  and  promised  by  duly  authorize<l  (4ovemment  officers 
that  the  taxes  if  Imposed  would  l)e  taken  care  of  through  the  me- 
dium of  a  sei)arftte  agreement,  and  relj-lng  thereon  claimant  exe- 
cutes and  performs  said  contract,  and  taxes  are  Imposed,  an  lmplie<l 
agrewnent  arose  under  the  act  of  March  2,  1919,  to  reimburse  claim- 
ant for  such  taxes.  (Locomobile  Co.  of  America,  Case  No.  2502,  IV 
these  Dec.,  1459.) 

Where  a  formal  contract  re<iulred  an  engineering  company  to  sni^ervise 
the^constniction  of  an  aviation  cantonment  according  to  typical  plans 
furnished,  which  did  nut  include  the  erection  of  a  warehouse,  and  at 
the  request  of  the  Government  the  engineering  company  supervises 
the  erection  of  a  warehouse  on  the  sight  of  an  wvlatlon  camp,  such 
services  are  not  such  as  wore  contemplated  in  the  (»riginal  agreement, 
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and  there  is  an  implied  ugreemeut  on  the  part  of  the  C^overumeut  to 
pay  therefor,  within  the  meaning  of  tlie  act  of  March  2,  1919.  (The 
J.  B.  McCrary  Co.,  Case  No.  1903.  IV  tliese  Dec.,  80.) 

Where  the  claimant  manufactured  two  experimental  motor  rolling 
kitcliens  at  the  request  of  duly  authorized  Government  officers  and 
in  conformity  to  the  ideas,  requirements,  and  plans  of  stiid  officers, 
and  it  was  understood  that  if  funds  became  available  claimant  should 
bo  paid  for  actual  cost  of  labor  and  material  expended;  and  these 
kitchens  were  delivered  to  the  Government  and  were  used  as  models 
or  standard  rolling  kitchens,  claimant  is  entitled  to  relief  under  the 
act  of  March  2.  1919.  (Magor  Car  (Corporation,  Case  No.  1661,  IV 
the.se  Dec.,  985.) 

Where  claimant  crated  and  packed  three  rolling  kitchens  for  shipment 
at  the  oral  request  of  a  quarterma.ster  officer  having  them  lu  charges 
and  loaded  them  on  the  cars,  it  is  entltleil  to  reimbursement. 
(Magor  Car  Corporation,  Case  No.  1651,  IV  the^4e  Dec,,  985.) 

Where  claimant  had  a  contract  for  the  manufacture  of  metal  iwrts  for 
airplanes  according  to  siieciticatlons,  ui)on  which  no  tolernnces  are 
indicated,  and  the  contract  provides  that  the  articles  pnHhiced  shall 
be  subject  to  inspection  by  an  Inspector  apiH>inted  by  the  (foveruuieiit 
and  that  the  decision  of  the  Chief  Signal  Officer  as  to  quality  and 
quantity  shall  be  final,  and  the  insi>ector  for  the  (iovernment  re- 
quires claimant  to  manufacture  such  parts  to  an  exactness  not  ct>n- 
templated  by  the  parties  at  the  time  the  contract  was  entennl  intu, 
and  claimant  Incurs  additional  expense  In  so  producing  such  imrts 
and  protests  to  the  Standard  Aircraft  Corporation,  the  representative 
of  the  Chief  Signal  Officer,  as  to  the  rigidity  of  the  insi)ectlon,  and 
afterwards  pursuant  to  such  protest  a  representative  of  the  Standani 
Aircraft  Corporation,  acting  for  the  Chief  Signal  Officer,  permits  tol- 
erances from  the  specifications,  which  tolerances  were  contemplated 
by  the  parties  at  the  time  the  contract  was  entered  into,  and  ac- 
cepted 90  per  cent  of  the  parts  theretofore  rejected  by  the  Inspector, 
the  tolerances  so  fixed  are  in  effect  the  final  decision  of  the  Chief 
Signal  Officer,  and  by  reason  thereof  there  arises  an  implied  agree- 
ment on  the  part  of  the  Government  to  reimburse  claimant  for  any 
additional  expense  Incurred  by  It  In  complying  with  the  more  exact 
tolerances  required  by  the  inspector.  (Metz  Co.,  Case  No.  720.  IV 
these  Dec.,  1357.) 

A  laundry  contract  provided  that  all  work  should  be  brought  to  ant! 
taken  from  the  laundry  without  cost  to  the  contractor.  This  work 
was  done  by  German  prisoners  under  orders  of  military  officers,  and 
without  request  of  the  contractor.  The  prisoners  were  also  used  to 
police  the  grounds  near  the  laundry.  No  request  or  promise  to  pay 
by  the  contractor  was  shown,  and  the  wages  of  the  prisoners  can  not 
be  charged  against  the  contractor.  (Model  Steam  Laundry,  Case  No. 
2308.  IV  these  Dec.,  977.) 

Where  claimant  has  an  Informal  agreement  with  tlie  Government  for 
the  sale  of  platinum  to  it,  which  platinum  claimant  Is  understood  to 
have  an  option  for  in  Siberia,  there  is  no  obligation  on  the  Govern- 
ment to  reimburse  claimant  on  account  of  the  expense  Incurred  by 
him  in  the  transaction  because  of  the  Govemment*s  failure  to  desig- 
nate an  agent  in  Siberia  to  receive  the  platinum  as  it  had  agreed  to 
do,  or  because  of  the  €k)vemment*s  notification  to  cease  platinum 
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activities,  where  there  is  no  substantial  evidence  that  claimant  was 
In  a  position  to  deliver  the  platinum  which  he  had  contracted  to  sell. 
(Chas.  H.  Murray,  Case  No.  1206.  IV  these  Dec.,  812.) 
Where  the  Government  has  perfecte<l  an  antitoxin,  and  explains  the 
process  of  its  manufacture  to  claimant,  and  requests  It  to  utilize  its 
plant  in  producing  same,  which  claimant  agrees  to  do,  and  after- 
wards notifies  the  Government's  agents  in  charge  of  the  enterprise 
that  it  intends  to  use  at  least  25  horses  to  produce  the  serum, 
and  claimant  is  advisetl  that  the  Government  will  purchase  all  of  the 
serum  produced  from  25  horses  and  absorb  the  development  exi)ense 
in  the  purchase  price  of  the  serum,  and  claimant  secures  special 
facilities,  including  20  horses,  for  its  production,  but  has  produced 
no  serum  at  the  time  of  the  armistice,  there  Is  an  implied  agreement 
to  reimburse  claimant  for  its  development  expenses,  within  the  mean- 
ing of  the  act  of  March  2,  1919.     (National  Vaccine  and  Antitoxin 
Institute,  Case  No.  r)02,  IV  these  Dec,  277.) 
Where  the  beans  are  l()cnte<l  in  a  State  in  which  warehouse  cliarges 
are  fixed  by  law,  the  implied  c<»ntract  is  to  pay  the  legal  rate  of 
storage  charges.     (Newmark  Grain  Co.    (Inc.),  Case  No.  2218,  IV 
these  Dec.,  341.) 
Where  it  was  understiHid  by  lM»th  the  Government  and  clnlmant  at  the 
time  an  inf<»rnial  (Muitract  for  the  manufacture  of  woven  wire  was 
entere<l  into  that  It  would  be  necessiiry  for  claimant  to  manufacture 
and   install   si)erial   machinery   In  order  to  produce  the  wire,  and 
claimant  incurs  exi)ense  in  exi)erl  men  ting  with  and  perfecting  special 
machinery,    and    the    purchase    order    for    the    wire    is    suspended, 
claimant  is  entitle<l  to  reimbursement  for  Its  expense  in  the  respects 
aforesaid  under  the  act  of  March  2,  1919.     (Page  Steel  &  Wire  Co., 
Case  No.  2435,  IV  these  Det».,  680.) 
Where  under  a  formal  contract  claimant  is  to  have  supervision  of 
certain  classes  of  work  in  the  construction  of  a  smokeless-powder 
plant  upon  a  percentage  basis  with  a  maximum  fee,  and  it  is  there- 
after required  by  the  contracting  officer  to  superintend  work  of  an 
entirely  different  class,  there  is  an  implied  agreement  under  the  act 
of  March  2,  1019.  for  the  payment  to  claimant  of  additional  com- 
pensation for  the  sui>erintendence  of  the  class  of  work  not  include<l 
in  its  contract.     (Perrltt  Iron  &  Roofing  Co.,  Case  No.  524,  IV  these 
Dec.,  1076.) 
Where,  after  contracts  for  the  manufacture  of  munitions  had  been 
entered  into,  which  contained  no  provisions  relative  to  labor  disputes, 
in  order  that  there  might  be  no  Interruption  of  production,  the  Secre- 
tary of  War  and  claimant  agreed  that  if  labor  difficulties  should 
arise  which  threatened  to  delay  or  diminish  production  the  Secretary 
of  War  might  settle  such  difficulties,  and  if  such  settlement  increased 
the  labor  cost  to  claimant  that  claimant  would  be  entitled  to  an 
adjustment  of  prices  for  the  articles  which  It  was  to  produce  suffi- 
cient to  absorb  such  Increased  labor  cost,  and  thereafter  labor  diffi- 
culties arise  which  were  submitted  to  the  Secretary  of  War  and  by 
him  referred  to  the  National  War  Labor  Board  for  arbitration  and 
on  account  of  the  award  made  by  such  board  the  labor  cost  was 
increased  and  such  board  recommende<l  that  the  Secretary  of  W^ar 
reimburse  the  manufacturer  for  such  increased  labor  cost  as,  after 
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investigation,  he  should  deem  proper,  claimant  is  entitled  to  have 
such  increased  labor  cost  absorbed  by  an  increase  in  the  contract 
price  of  the  articles,  after  hilling  received  a  certificate  from  the 
Secretary  of  War,  or  his  representative,  that  claimant  has  fulfilled  its 
contract,  or  a  waiver  in  writing  of  any  breach.  (Remington  Arms 
Union  Metallic  Cartridge  Co.  (Inc.).  Case  No.  2237,  IV  these  Deo.. 
1S43.) 

Where  claimant  during  tlie  performance  of  a  contract  was  required  b> 
the  contracting  ofllcer  to  create  the  articles  manufactured  thereunder 
for  overseas  delivery,  and  where  claimant  was  required  to  in<Tir 
expense  that  he  would  not  have  been  required  to  incur  under  the 
original  contract,  there-  arose,  under  the  act  of  March  2,  1919,  aii 
Implied  obligation  on  the  part  of  the  United  States  Government  t«> 
reimburse  the  claimant  for  the  expenditures  h4>  made.  (St.  Louis 
Car  Co.,  Case  No.  1792,  IV  these  Dec.,  396.) 

Where  the  contractor  goes  out  Into  the  market  and  buys  oats  in  reliuDiv 
on  the  Government's  representations  that  it  would  take  them  as  If 
under  the  expired  contract,  and  the  Government  refuses  to  do  so,  an 
implied  agreement  within  the  act  of  March  2,  1919,  arises  wherei\v 
the  Government  is  obligated  to  reimburse  the  contractor  for  the  Joss 
he  has  suffered  because  of  having  acted  in  reliance  on  the  Govern- 
ment's representations.  The  measure  of  relief  in  such  a  (*ase  is  tlie 
difference  between  the  price  paid  for  the  oats  and  the  price  at  whlclr 
they  were  sold  when  the  conti-actor  learneii  of  tlie  Government's  finai 
decision  not  to  take  them.  (Clias.  Schaofer  &  Son,  Case  No.  273.  IV 
these  Dec.,  50.) 

Where,  wltli  the  consent  of  dainirant,  the  Government  began  erection  of 
a  toluol  plant  upon  claimant's  jjroperty  to  l>e  oi)erated  by  claimant 
before  all  details  with  reference  to  the  transaction  had  l)een  settleil, 
and  while  negotiations  were  i)ending  for  a  formal  contract  providini: 
that  the  plant  was  to  be  erected  under  the  same  form  of  contract  as 
had  been  used  In  other  similar  cases  providing  tliat  the  Government 
would  i*emove  the  improvements  placed  on  the  land  by  it,  and  place  th« 
property  in  as  good  condition  as  It  was  prior  to  the  construction  of 
said  Improvements  thereon,  there  is  an  implied  agreement  that  thf 
Government  wi;l  remove  the  improvements  within  a  reasonable  time, 
or  reimburse  claimant  for  tlie  rea.sonable  ex|>enj«e  of  removing  tbt' 
improvements  and  returning  the  land  to  its  original  condltloi.. 
(Seattle  Lighting  Co.,  Case  Xo.  1501,  IV  thes;e  I>ec..  790.) 

Where  beans  are  stored  in  a  warehouse  and  c<»mmandeered  by  the  <to\- 
ernment,  and  the  Government  advises  the  wai-ehoujse  company  thai 
the  beans  are  the  property  of  the  Government,  and  the  l>eans  are  l»'f' 
in  possession  of  the  warehouse  company,  there  is  an  Implied  agret- 
ment  on  the  part  of  the  Government  to  pay  storage  charges  ihere^Mi 
And  If  the  beans  are  located  in  a  State  in  which  warehouse  rharL>^ 
are  fixed  by  law,  the  lmpUe<l  agreement  on  the  part  of  the  Go^en 
ment  is  to  pay  tlie  legal  rate  of  storage  charges.  (Southern  Pa«-t)-' 
Milling  Co.,  Case  No.  2219,  IV  these  Dec.,  393.) 

Where  the  Government  direi'ts  a  warehouse  company,  In  wlu>se  wan^ 
house  beans  bekmglng  to  the  Government  aiv  stored,  to  .ship  su<  1. 
beans,  there  will  In?  implied  therein  dii'ei'tion  to  do  all  things  wlii«  h 
are  reasonably  necessary  to  pivpare  the  beans  for  sliipuient,  an<i,  '>' 
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necessary,  to  recondition  the  cars  in  which  they  are  to  l>e  shipped  in 
order  that  reguhitions  of  tlie  Food  Administration  may  be  complied 
with.  (Soutliem  Pacific  Milling  Co.,  Case  No.  2219,  IV  these  Dec., 
363.) 

Where  a  contractor  worthing  under  a  cost-plus  contract  is  required  to 
perform  additional  work  not  ctmtemplated  nor  required  imder  tlie 
original  contract,  an  implied  agreement  arises  on  the  part  of  the  Gov- 
ernment to  pay  tlie  cost  of  such  additional  worlc  and  a  reasonable 
fee  for  services.  ( Stewart-McGehee  Construction  Co.,  Case  No.  2184, 
IV  these  Dec.,  1025.) 

Where  a  duly  authorized  agent  of  tlie  Government  enters  into  an  In- 
formal agreement  with  a  contractor  for  the  manufactui-e  of  articles 
and  the  contractor  purchase^  materials  for  manufacture  and  after- 
wards the  number  to  be  furnished  is  reduced,  claimant  is  entitled  to 
reimbursement  for  any  loss  it  may  have  sustained  on  account  of  mate- 
rials necessary  to  till  the  original  order  which  are  not  used  on  ac- 
count of  its  reduction.  (Weber-Knapp  Co.,  Case  No.  317,  IV  these 
x.^ec.|  cTo^.  / 

Where  claimant  was  requested  by  the  Government  to  purchase  a  large 
quantity  of  mahogany  on  the  assurance  that  it  would  receive  suf- 
ficient contracts  for  airplane  propellers  to  consume  the  mahogany  so 
purchased,  there  is  an  agreement  within  the  meaning  of  the  act  of 
March  2,  1919,  under  which  claimant  is  entitled  to  reimbursement  of 
expenses  incurred  by  reason  thereof,  including  what  claimant  calls 
storage  but  is  really  a  carrying  charge  for  the  use  of  space  In  claim- 
ant's plant.  (West  Woodworking  Co.,  Case  No.  85,  IV  these  Dec., 
215.) 

Even  if  claimant  could  recover  interest  upon  any  implied  agreement, 
under  the  facts  of  this  case,  no  such  implied  agreement  would  arise. 
(Western  Cartridge  Co.,  C*ase  No.  2.')27,  IV  these  Dec*.,  819.) 

Where  the  claimant,  acting  under  an  agreement  with  the  War  Indus- 
tries Board,  made  expenditures  and  Incurred  losses  in  the  purchase 
of  tungsten  ores,  and  said  agreement  was  afterwards  ratifietl  by  the 
Procui'ement  Division,  Ordnance  Department,  an  lmplie<l  agreement 
arose  under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  such 
losses.  (Western  Ore  Purchasing  Co.,  Case  No.  750,  IV  these  Dec., 
1438.) 

W^here  a  local  freight  and  passenger  agent,  under  instructions  from 
the  general  passenger  agent  of  the  railway  over  which  selective 
service  men  are  traiisi)orte<l,  and  the  adjutant  general  of  a  State 
through  which  such  men  are  being  transported,  directed  claimant  to 
prepare  lunches  ftir  such  men  to  be  delivered  to  them  on  arrival  at  a 
certain  station,  and  claimant  prepares  and  tenders  the  lunches  to 
the  persons  in  charge  of  the  men,  there  is  an  agreement  within  the 
meaning  of  the  act  of  March  2,  1919.  (Isadore  Wolf,  Case  No.  1656, 
IV,  these  Dec.,  1238.) 

Where  claimant  sells  cotton  linters  to  the  Government  at  less  than  cost, 
there  is  no  obligation  on  the  Government  to  reimburse  claimant  for 
its  loss.  (Paul  E.  Wolf  Bedding  Co.,  Case  No.  2529,  IV  these  Dec., 
615.) 

Where  claimants'  contract  for  catgut  sutures  provided  they  were  "to 
be  packed  100  In  cardboard  cartons,"  which  packing  proved  unsatis- 
factory and  thereafter  an  oral  agreement  was  made  by  which  claim- 
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ant  was  to  pack  10  to  the  carton,  which  required  a  change  in  the 
size  of  cartons,  on  account  of  which  change  claimant  incurred  addi- 
tional expense,  an  obligation  arose  under  the  act  of  March  2,  1919, 
to  reimburse  claimant  for  the  expense  occasioned  by  such  change. 
(Young  &  Co.  (Inc.),  Case  No.  2289,  IV  these  Dec..  1374.) 

Sec  also  AMORTIZATION;  CONTRACTS.  Adjustment;  CON- 
TRACTS, What  Constitutes;  CONTROLLED  INDUSTRY;  RE- 
LEASE; STORAGE. 

Contracts,  Informal. 

The  claimant  was  engaged  in  the  manufacture  of  woolen  underwear 
for  the  Government  and  did  not  have  sufficient  work  to  keep  its 
labor  constantly  employed.  In  order  to  keep  labor  employed  and 
available  for  its  woolen  contracts,  an  authorized  Government  agent 
ordered  from  time  to  time  132,477  balbriggan  undershirts,  at  GO  cents 
each,  which  were  in  addition  to  former  contract.  This  constituted 
an  agreement  with  the  act  of  March  2,  1919,  and  claimant  is  entitled 
to  reimbursement.  (The  High  Rock  Knitting  Co.,  Case  No.  696.  IV 
these  Dec.,  183.) 
See  also  AGENTS,  Authority  to  Bind  Gomsrnmekt. 

(jOntkacts,  Interference. 

By  entering  into  a  contract  the  Government  assumes  the  same  posi- 
tion as  an  individual  contractor,  and  as  such  contractor  is  not  re- 
sponsible for  interference  with  claimant's  production  under  the  con- 
tract because  of  regulations  issued  by  the  Fuel  Administrator  in  the 
exercise  of  the  Government's  sovereign  power.  (Littauer  Bros.,  Case 
No.  2368,  IV  these  Dec.,  862.) 

Contracts,  Invalid. 

Where  after  the  completion  of  the  work  called  for  in  an  original  cost- 
plus  percentage  construction   contract  a  supplemental   contract   is 
entered  into  which  increases  the  maximum  fee  provided  in  the  original 
contract,  in  order  to  provide  additional  compensation  to  the  con- 
tractor for  work  done  by  it  in  addition  to  that  called  for  in  the 
original  contract,  such  supplemental  contract  is  void  l)ecause  sodi 
additional  work  was  not  within  the  purview  of  the  original  contract. 
(James  Alexander  Construction  Co.,  Case  No.  2328,  IV  these  Dec.. 
1112. ) 
Where  a  formal  settlement  agreement  is  eutere<l  into  for  the  purpose  of 
settlement  of  an  informal  contract,  such  settlement  is  void  because 
against  the  Interest  of  the  Government.    (The  Botany  Worsted  Mills. 
Case  No.  2384,  IV  these  Dec,  1178.) 
A  cancellation  contract  of  an  agreement  under  the  act  of  March  2,  1919, 
as  if  it  were  a  formal  contract  is  void,  as  it  Is  without  consideration 
moving  to  the  United  States  and  because  it  is  not  in  accordance  with 
the  authorized  methods  of  settlement  prescribed  by  the  Secretary  of 
W^ar  for  use  in  such  cases,  and  the  officer  executing  it  had  no  aathorit> 
to  do  so.     (Garford  Motor  Truck  Co.   (Teetor-Hartley  Motor  Co.  i. 
Cases  Nos.  1598  and  361,  Rehearing,  IV  these  Dec.,  1386.) 
Where  such  contract  specifically  limited  claimant's  compensation  to  r» 
per  cent  on  all  work  done  by  subcontractors,  the  claimant's  rights  an- 
limited  to  the  terms  of  the  contract  in  this  respect,  regardless  of  the 
promise  of  the  contracting  officer  in  charge  to  pay  a  larger  fee  on  such 
work.     (A.  W.  Hopeman  &  Sons  Co.,  Case  No.  2067,  IV  these  De<\. 
1099.) 
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COXTRACTS^Continued. 

Where  cancellation  of  a  prior  contract  Is  accepted  by  the  contractor  in 
consideration  of  an  agreement  between  the  Government  and  the  con- 
. tractor  that  the  latter's  damages  arising  from  the  cancellation  will 
be  amortized  in  future  contracts  to  be  awarded  the  contractor,  such 
an  agreement  is  contrary  to  public  policy  because  against  the  interest 
of  the  Government  and  void.  (Michigan  Copper  &  Brass  Co.,  Case 
No.  2019,  IV  these  Dec,  845. ) 

There  was  no  wnslderation  passing  to  the  Unite<l  States  for  the  oral 
settlement  agreement  of  April,  1918,  and  the  same  is  not  binding. 
(Michigan  (\»pper  &  Brass  Co.,  Case  No.  2019,  IV  these  Dec.,  845.) 

Where  a  lumber  dealer  sold  and  delivered  to  the  Government  a  number 
of  different  bills  during  the  months  of  February,  March,  April,  and 
May,  1918,  and  no  request  nor  agreement  for  replacement  was  made 
until  June  4, 1918,  no  contract  was  Implied  under  the  act  of  March  2, 
1919,  to  replace  such  lumber;  and  a  promise  of  replacement  by  a 
Government  officer  on  June  21,  1918,  under  a  misapprehension  of 
the  facts,  is  without  ccmslderation.  (Parshelsky  Bros.  (Inc.),  Case 
No.  1976,  IV  these  Dec.,  821.) 

Where  a  formal  written  contract  has  expired  by  lapse  of  time  it  is 
beyond  the  power  of  the  contracting  officer  unless  authorized  by  the 
Dire(!tor  of  Purchase  to  extend  the  time  of  performance,  and  an 
attempt  made  to  do  so  will  not  revive  the  formal  contract.  (Chas. 
Schaefer  &  Son,  Case  No.  273,  IV  these  Dec..  50. ) 

Where  a  fornml  contract  has  been  executed  for  the  «ile  of  beans  to  the 
Government  at  a  fixed  price,  and  thereafter  the  (ioveniment  agrees 
with  the  contractor  that  It  will  pay  any  loss  that  the  contractor  may 
Incur  by  reason  of  Interest  charges  accruing  in  tlie  transaction  on 
account  of  paying  sight  drafts  drawn  on  claimant  by  sellers  of  the 
beans  to  claimant,  before  the  delivery  of  the  bejins  to  claimant,  and 
there  is" no  additional  consideration  moving  to  the  Government  for 
such  agreement,  such  agreement  Is  void  and  of  no  effect.  (Toledo 
Seed  &  Oil  Co.,  Case  No.  2387,  IV  these  Dec..  538.) 
See  also  CONTRACTS,  Consideratk)X. 
CoNTBAcTS,  Modification. 

See  CONTRACTS,  Amendment. 
Contracts,  Non-Performance. 

Where  there  is  an  oral  agreement  between  the  (lovemment  and  an 
inventor  for  the  delivery  of  two  camera  models  to  the  (iovernment, 
an<l  the  inventor  through  no  fault  of  the  (government  has  made  no 
tender  of  the  models  to  the  (Jovernment,  he  is  not  entltle<l  to  com- 
I)en.sation  therefor.  (Motion  Picture  Apparatus  Co.  (Inc.),  Case  No. 
542,  IV  these  Dec.,  1472. ) 
See  alao  JURISDICTION. 

i:!ONTRACT8,   ORAL. 

Wiiere  a  contractor  has  a  formal  contract  for  certain  work  according 
to  the  plans  and  spe<*irtcatioiis  forming  a  part  of  said  contract  on  a 
cost-plus  percentage  basis,  and  the  contracting  officer  requires  claim- 
ant to  perform  additional  work,  for  which  the  contracting  officer 
had  no  right  to  call  under  the  original  contract,  and  a  method  of 
computing  the  contractor's  fee  for  such  additional  work  Is  agreed 
upon  l>etween  the  contractor  and  the  contracting  officer,  the  contrac- 
tor is  entitled  to  be  compensated  for  such  additional  work  as  pro- 
vided in  such  oral  agreement.  (James  Alexander  Constnictlon  Co., 
Case  No.  2328,  IV  these  Dec.,  1112.) 
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CONTUACTS— (Continued. 

Where  the  Surfreon  (Jeneral  ornlly  agreed  witli  a  representative  of 
claimant  that  if  claiuiant  would  install  a  laundry  at  the  hospital  at 
Camp  Doniphan,  Okla.,  the  Governmt^nt  would  reimburse  claimaiit 
for  the  exi)ense  thereof,  and  such  af?reement  was  afterwards  approved 
by  an  Assis'tant  Secretary  of  War,  there  is  an  agreement  witliin  the 
meaning  of  the  act  of  March  2,  1919,  (American  National  Red  Cross, 
Case  Xo.  1866,  IV  these  Deo.,  939.) 

Claim  under  the  act  of  March  2,  1919,  for  $36,750,  baseil  upon  an  oral 
agreement  for  the  manufacture  of  cotton  mop  heads.  The  decision 
of  this  Board  denying  relief  reversed  on  appeal  to  the  Secretary  of 
War  and  claim  remanded  to  this  Board  for  furtlier  proceedings. 
(For  the  decision  of  this  Board  s^ee  vol.  1.  p.  113.)  (Burdett  Mfg. 
Co.  on  api>eal  to  the  Secretary  of  War,  Case  No.  43,  IV  these  Dec, 
451.) 

Where  an  oral  agreement  was  made  on  behalf  of  the  Government  to 
take  "  seconds "  at  a  lixe<l  disi»ount  in  connection  with  a  written 
contract  for  certain  articles,  the  contractor  is  entitled  to  relief  under 
the  act  of  March  2.  1919,  even  though  the  written  contract  merely 
gave  the  (lovernment  an  option  to  take  the  "  seconds."  (The  Chalmers 
Knitting  Co.,  Cases  Nos.  451-460,  inclusive,  IV  these  Dec.,  1479.) 

Where  a  contractor  for  certain  construction  work  is  directed  by  the 
contracting  officer  to  i)erform  work  not  provided  for  in  the  contract 
and  enters  into  an  oral  agreement  with  the  contractor  that  such 
additional  work  shall  be  executeil  under  the  tenns  and  conditions  of 
the  original  contract,  and  that  the  contractor  shall  be  paid  for  sudi 
additional  work,  and  the  method  of  determining  the  amount  of  the 
contractor's  compensation  is  agreed  upon,  there  is  an  agreement 
within  the  meaning  of  the  act  of  March  2,  1919,  for  compensation  for 
such  additional  work  and  the  contractor  is  entitled  to  additional 
compensation  on  the  basis  of  such  oral  agreement.  (Clough-Boume 
Corporation,  Case  No.  1899,  IV  these  Dec.,  087.) 

Claimant  kept  and  cared  for  excess  Government  material  after  cancel- 
lation of  a  contract,  at  the  oral  request  of  duly  authorized  officers, 
and  is  entitlcMl  to  be  paid  therefor  under  the  act  of  March  2,  1919, 
and  is  also  entitled  to  be  reimbursed  for  cost  of  inventory.  (Clnetl. 
Peabody  &  Co.,  Case  No.  2201,  IV  these  Dec.,  988.) 

Where  claimant  was  requeste<i  to  install  special  machinery  for  experi- 
mental work  in  coune<*tion  with  gas  shell  under  an  oral  agreement 
that  it  was  to  be  paid  actual  cost  plus  15  per  cent  and,  after  such 
installation,  accepted  procurement  orders  for  shell  at  cost  plus  15  per 
cent,  which  orders  (by  reference  to  a  certain  cirt^ular)  limited  "  cost " 
to  expenses  for  labor  and  materials,  claimant  Is  nevertheless  entitled 
under  the  act  of  March  2,  1919,  to  be  paid  for  the  special  madiinery 
in  accordance  with  the  agreement  in  force  at  the  time  the  macliioerT 
was  installed,  (William  M.  Crane  Co.,  Case  No.  2315,  IV  tliesp 
Dec.,  60.) 

This  claim  for  $8,571.60  arises  under  the  act  of  March  2.  1919,  for  los:' 

sustained  by  reason  of  the  suspension  of  an  oral  contract    HekJ, 

*  there  was  an  agreement,  and  claimant  is  entitled  to  reimbursement 

for  loss  on  material.     (Elkhart  Brass  Mfg.  Co.,  Ca.se  No,  1193,  IV 

these  Dec.,  1353.) 
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Cf  >NTU  ACTS— Continued. 

Where  the  claimant  entered  into  an  oral  agreement  with  duly  autlior- 
ized  officers  for  the  manufacture  of  20,(KK)  set**  (^f  ho.se  couplings  and 
the  claimant  purchased  materials  and  made  preparations  for  the 
manufacture  of  the  entire  20.000  couplings  and  aften^'ards  purchase 
orders  were  issued  for  14,500  couplings,  which  were  delivered  and 
paid  for,  hut  the  contract  was  suspended  as  to  the  remaining  5,500 
couplings,  claimant  is  entitled  to  renumefatlon  under  the  act  of 
March  2,  1919,  for  the  materials  provided  for  the  manufacture  of  the 
said  5,000  couplings.  (Elkhart  Brass  Mfg.  Co.,  Case  No.  1219,  IV 
these  Dec.,  1294.) 

Where  the  claimant  was  manufacturing  huttons  under  a  formal  con- 
tract, which  was  canceled ;  but  when  canceled  an  oral  agreement  was 
made  between  claimant  and  an  authorized  (lovernmeut  officer,  that 
the  Government  would  take  and  pay  for  all  buttons  then  on  hand, 
this  agreement  may  be  enforced  under  the  act  of  March  2,  1919. 
(Fe<leral  Button  Co.,  Case  No.  2354,  IV  these  ne<*.,  aS4.) 

Claim  under  the  act  of  March  2,  1919,  for  $4,820.20,  based  ui)on  an 
oral  agreement  for  the  manufacture  of  feather  pillows.  The  decision 
of  this  Board  denying  relief  reversed  on  api)eal  to  the  Secretary  of 
War  and  claim  i-emanded  to  this  Board  for  further  proceedings. 
(For  the  decision  of  this  Board  see  vol.  1,  p.  529.)  (The  R.  C.  Heller 
Co.,  Case  No.  169,  on  api>eal  before  the  Secretary  of  War,  IV  these 
Dec.,  454.) 

Where  duly  aUth«»rlz€Ml  agents  of  the  Covennnent  direct  the  manu- 
facturer of  hard  bread  to  install  si)e<'ial  facilities  for  making  nnd 
soldering  tin  containers  for  hard  bread,  and  promise  the  manufac- 
turer that  the  (iovernment  will  is.sue  purchase  orders  to  the  uuinu- 
facturer  for  bread  tc»  be  pHckc<l  in  such  contniners,  and  the  manu- 
facturer in<-urs  ex])ense  in  iirepuring  t(»  conjply  with  such  directions, 
and  thereafter  oral  orders  for  a  minimum  quantity  of  300,(XX) 
pounds  of  bread  to  be  |)acked  in  such  (nrntainers  and  in  cartons  Is 
given  the  manufacturer,  though  no  price  is  specified,  there  were 
two  agreements  within  the  meaning  of  the  act  of  March  2,  1919, 
one  for  providing  facilities,  and  one  for  bread.  (Loose-Wiles  Bis- 
cuit Co.,  <'ase  No.  .122,  IV  these  Dec.  92.) 

The  (lovennneni  constructed  and  wiuipi)ed  a  laundry  at  Camp  Sher- 
man and  leas«^(l  it  to  the  claimant  to  operate  on  a  fixed  price  basis. 
The  laundry  was  not  equipped  to  do  the  idgher  classes  of  work,  and 
additional  e<|uipment  was  purchase<l  by  the  claimant  with  the  ap- 
proval of  the  camp  quartermaster  and  other  authorized  officers,  who 
agreed  with  claimant  that  If  he  made  such  purchase  the  Govern- 
ment would  buy  the  material  from  it  or  reimburse  it  therefor.  An 
agreement  arose  under  the  act  of  March  2,  1919,  for  the  Government 
to  buy  .such  ecpilpment.  (Model  Steam  Laundry,  Case  No,  1630, 
IV  these  Dec.,  886.) 

Where  It  was  necessary  to  erect  a  dry-cleaning  plant  toT)roperly  reno- 
vate soldiers'  clothing  and  the  Government  did  not  have  all  the 
nec(*s.sary  materials  and  appliances  therefor,  and  the  camp  quarter- 
master and  other  duly  authorized  officers  agreed  orally  with  the 
claimant  that  the  Government  would  reimburse  It  for  Its  costs  In 
properly  equipping  the  same,  and  claimant  did  so,  an  obligation 
arose  under  te  act  of  March  2,  1919,  to  reimburse  claimant. 
(Model  Steam  Laundry,  Case  No.  1767,  IV  these  Dec.,  902.) 
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CONTRACTS— Coiitlnue<l. 

Where  a  contract  providod  for  tlie  construction  of  six  luoilH  aii-plainN 
of  a  new  tyi>e  in  six  niontlis  am!  for  compliance  by  the  contractju- 
with  changes  in  specifications  ordered  by  tlie  contracting  offitvr 
during  the  life  of  the  contract,  and  after  tlie  planes  were  hiillt  the 
contracting  officer  ordered  their  rebuilding  in  order  to  accoiimuKlai** 
a  different  motor,  so  that  the  contract  was  not  tinished  until  six 
months  after  the  time  originally  contemplated,  such  action  was  not 
merely  a  change  in  specifications  l)ut  constituted  a  new  agi-eemeiir 
under  which  claimant  is  entitled  to  be  reimbursed  for  all  (x»st,  in- 
cluding overhead,  caused  thereby.  Such  oral  Informal  amendment 
brings  the  whole  agreement  under  the  act  of  March  2,  1919,  for  pur 
pose  of  settlement,  and  it  becomes  a  Clnm  B  clHitn.  (OrdiiaiKv 
Kngineering  Cmp.,  Case  No.  2414,  IV  these  Dec..  :384.) 

Where  <*laimnnt  had  a  Government  contract  approa<*hing  coinpleti«»n 
and  had  an  oral  undei*standlng  that  it  w<mld  rwvive  another  writU'n 
contract  and  was  instructed  to  purchase  materials  and  be  prepari'^l 
for  (H)ntinuous  i>roduction,  there  was  an  agi'e<^ment  within  the  pur- 
view of  the  act  of  March  2,  1019.  (Semet-Solvay  Co.,  Case  No.  r.l. 
IV  these  Dec,  4aS.) 

Where  a  duly  authorized  agent  of  the  (Jovemment  directs  claimant 
to  Increase  its  plant  caiwiciry  t>r  the  ijrtxluction  of  valvt*s  for  jraso 
line  engines,  and  advises  claimant  that  unless  onlers  for  its  pniduot 
are  forthcoming  frmn  engine  builders  that  the  Oovermnent  wouUI 
take  claimant's  product,  there  is  an  agreement  within  the  meaning 
of  the  act  of  March  2,  1919.  (The  Steel  PrmUicts  Co.,  <  Vse  No.  \MU. 
IV  these  Dec.,  274. ) 

Where  the  clalmaiit  was  given  an  oral  oixier  by  an  authorlze<l  agent 

.  of  the  Governifient  for  7oO,000  hard-bread  cans,  was  furnished  sjini 
pies  of  cans,  and  was  told  to  make  necessary  preparations  to  manu- 
facture the  750,000  and  nuide  purchases  of  sufficient  material  to 
perform  the  same,  but  subset[uently  received  a  formal  contract  for 
only  400,000,  there  was  an  agreement  for  750,000  cans  under  the  act 
of  March  2.  1919.  (Stuber  &  Kuek  (7<>.,  Case  No.  1508,  IV  the<»' 
Dec,  374.) 

Where  as  the  result  of  an  oral  agi'eement  between  a  contractor  ami 
the  (Jovernment  the  former  procures  facilities,  such  facilities  an* 
procured  for  the  performance  of  the  contract,  even  though  at  a  dati' 
subsequent  to  the  acquisition  of  the  facilities  such  contract  is  r»^- 
duced  to  written  form  and  execute<l  in  acconlamv  with  the  statut**?. 
(Taylor  Instrument  Companies,  Case  No.  250J),  IV  these  IVc,  1095J 

Where  a  duly  authorized  agent  of  the  Government  advist*s  claimant 
that  an  order  will  be  issued  for  the  manufacture  of  articles,  ami 
directs  claimant  to  proceed  with  their  nmnufacture  without  waitinj: 
for  the  formal  order,  and  claimant  does  so  and  incurs  expeuse  ii» 
so  doing  and  no  written  order  is  Issued  or  formal  cnuitraet  eotereil 
into  on  account  of  the  armistice,  there  is  an  agrt»ement  withhj  llu' 
meaning  of  the  act  of  March  2,  1919.  (Yale  &  Towne  Mfg.  Co- 
Case  No.  1482,  IV  tliese  Dec,  1278.) 
Contracts,  Prepakation. 

»SVr  CONTRACTS,  Anticipation. 
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CONTRACTS— C4>ntlnue<l. 
Contracts,  Promise. 

Where  duly  authorized  agents  of  tlie  Government  agree  with  a  manu- 
facturer that  If  it  will  Increase  its  plant  facilities,  it  will  be  given 
an  order  for  certain  articles,  there  is  an  agreement  within  the  mean- 
ing of  the  act  of  March  2,  3919.  (A.  B.  Kirschbaum  Co.,  Case  No. 
263.  IV  these  Dec,  723.) 
CoNTRAcn'8,  Proxy-Signed. 

See  JURISDICTION. 
Contracts,  Recommendation. 

Where  the  evidence  shows  that  the  claimant  was  only  promised  that 
a  contract  would  l>e  suggested  by  an  officer,  who  had  no  authority 
even  to  negotiate  and  so  informed  claimant,  there  is  no  obligation 
under  the  act  of  March  2,  1919,  on  the  part  of  the  United  States 
Government  to  reimburse  the  claimant  for  loss  sustained  in  procuring 
supplies  to  perform  such  anticipated  contract.  (Lakeside  Biscuit 
Co.,  Case  No.  276,  IV  these  Dec..  1249.) 

The  promise  of  n  Government  officer  to  recommend  that  a  contract 
be  Jiwarded  claimant  at  some  future  date  is  not  an  agreement  within 
the  purview  of  the  act  of  March  2,  1919.  (Citing  Walker  Knitting 
Mills,  Case  No.  475.  (Rlchman,  Newburger  &  Travers,  Case  No. 
1464,  IV  these  Dec,  1018. ) 
Contracts,  Reformation. 

For  the  reformation  of  a  contract  on  the  ground  of  mutual  mistake, 
the  mistake  must  relate  to  the  time  of  the  execution  of  the  instru- 
ment, and  it  must  appear  that*at  that  particular  time  both  parties 
intended  to  say  a  certain  thing,  but  by  mistake  expressed  a  different 
thing  in  the  written  instrument.  (Brewster  &  Co.,  Case  No.  632,  IV 
these  Dec.,  1448.) 

The  procurement  orders  did  not  embody  the  true  Intention  of  the  parties 
to  the  contract  and  did  not  constitute  a  complete  statement  of  the 
contract.  Hence  there  was  no  merger  of  the  original  oral  agreement, 
and  the  procurement  orders  should  be  reformed  for  mutual  mistake. 
(William  M.  Crane  Co.,  Case  No.  2315,  IV  these  Dec,  60.) 

Where  the  mistake  of  one  of  the  parties  to  a  contract  is  not  shared  in 
by  the  other,  the  contract  can  not  be  reformed  on  the  gi^ound  of  mis- 
take.    (Dietrich  &  Wlltz  (Inc).  Case  No.  2323,  IV  the.se  Dec,  304.) 

Where  claimant  voluntarily  signed  a  contract  the  terms  of  which  were 
in  ccmipliance  with  a  general  order  Issued  by  the  Director  General 
of  lUi  11  roads  relating  to  the  subject  matter  of  the  contract,  there  Is 
no  merit  in  the  contention  that  claimant  signed  the  contract  under 
duress.  Therefore,  claimant  Is  not  entitled  to  reformation  of  the 
contract  on  account  of  duress.  (The  Long  Island  Railroad,  Case  No. 
2469,  IV  these  Dec,  1383. ) 

Where  a  mutual  mistake  was  made  in  reducing  to  writing  a  contra(*t 
settlement  pursuant  to  the  suspension  of  claimant's  contract  for  the 
manufacture  of  certain  garments  for  the  Government,  such  contract 
of  settlement  will  be  reformed  to  meet  the  intention  of  the  parties. 
(Querns  Bros.,  Case  No.  2422,  IV  these  Dec,  56.) 

A  settlement  contract  between  claimant  and  the  Government  may  be 
reformed  where  the  instrument  does  not  express  the  true  intent  and 
agreement  of  the  parties  and  where  such  error  resultetl  from  mutual 
mistake  of  the  parties.  (Recording  Devices  Co.,  Case  No.  2280,  IV 
these  Dec,  1103.) 
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Claimant  and  Government  representatives  a^reeil  that  claimant  8h<»uld 
be  refmburse<l  for  cos-ts  of  Inventory  for  st^ttlement  and  ajrreed  «t 
the  amonnt,  hut  failed  to  include  same  in  the  settlenietit  agreement. 
The  ajovementj?  may  now  be  reformed  so  as  to  exi»ress  the  true  in- 
tenti^/n  of  tlie  psirtiei*.  i  Rerordin^  Devii^e«  0>.,  Case  N«».  z:>^,  IV 
tliese  Dec.,  1103.) 

Where  claimant  had  a  formal  contract  to  manufacture  and  deliver  a 
quantity  of  machine-gun  carts  and  machine-gun  ammunition  cartN 
and  where  the  provisions  of  such  contract  by  mutual  mi$9take  did  not 
emiKKly  the  agreemcmt  of  the  parties  as  to  the  crating  of  the  article> 
to  be  produced,  such  contract  will  be  reformed  to  4'onf4»rm  to  th^- 
intention  of  the  fmrties.  (St.  I>ouis  Car  Co.,  Case  No.  1792.  IV  the^ 
Dec.,  396.) 
CoxTBACTs.  Rescission. 

f;e€  JURISDKTION. 
0>NTBACTs,  Settlement. 

Where  claimant  is  engaged  in  the  manufacture  of  acetones  and  ketones 
in  the  production  of  which  acetate  of  time  and  wood  alcohol  are 
required,  and  which  are  delivered  to  claimant  by  plants  producing 
said  products  for  the  Govemment  under  compulsory  order  No.  336 
B/C,  i.ssued  by  the  President  through  the  War  Industries  Board  tin- 
der the  national  defense  act,  stocks  of  acetate  of  Ume  (any  grade) 
so  furnished  to  claimant  and  remaining  on  hand  at  the  termination 
of  said  compulsory  onler,  must  be  delivered  to  the  United  State?i 
along  with  the  finished  of  partly  finished  ketones  and  acetones,  and 
the  t>oard  will  not  make  an  adjustmoit  for  the  acetate  of  lime  and 
the  bags  containing  same  and  the  acetones  or  ketones,  alone,  but 
will  consider  in  its  adjustment  all  of  the  products  affected  by  the 
compulsory  order,  all  such  must  be  accounted  for.  (Albany  C?hem- 
ical  CV>.,  Case  No.  463.  IV  these  Dec.,  891.) 

Where  the  compulsory  order  applies  to  se%-eral  products  from  one 
material,  produced  by  reduction  and  refining,  and  at  the  time  the 
compulsory  order  is  canceled  the  commercial  price  of  some  of  such 
products  is  higher  and  some  is  lower  than  the  price  fixed  under  the 
compulsorj'  order,  the  manufacturer  will  not  he  perudtted  to  reciivei 
the  loss  on  those  i)roduct8  the  commercial  price  of  which  is  lowe? 
than  the  price  flxetl  in  the  compulsory  onler  and  retain  its  profit  on 
the  other  prc»ducts;  hut  in  arriving  at  u  fair  and  eciuitaide  adjii>t- 
ment  the  compulsory-order  price  and  the  market  values  4>f  all  tlif 
various  products  will  lie  ccmsldered  together.  (Antrim  Iron  (>>.: 
Desmond  Charcoal  &  Chemlcsl  <'o. ;  (Cleveland  Cliffs  Iron  C<*.: 
Thomas  Keery  Co.  (Inc.)  ;  E.  I.  Im  Pont  l>e  Nemours  &  Co.;  an<I 
Delta  Chemical  Co.,  Cases  Nos.  »3,  189.  188,  123,  124,  183,  and  91. 
IV  these  Dec.,  640.) 

Where  claimant,  a  subcontractor,  was  delinquent  in  its  deliveries  and 
Incurred  expense  in  operating  its  i^ant  overtime  at  the  direction  of 
an  officer  of  the  Equipment  Division,  Signal  Ck>rp6,  and  the  prime 
contractor  thereafter  received  full  settlement  under  its  contract  and 
effects  a  compromise  settlement  with  claimant  on  acconnt  of  the  n^- 
pense  incident  to  Its  overtime  work,  there  is  no  obligation  on  the 
Govemment  to  compensate  the  ctaiiroant  for  the  difference  between 
the  amount  of  its  claim  and  the  amount  claimant  received  f^om  the 
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prime  contractor  In  settlement  thereof.     (Astoria  Veneer  Mills  & 
Dock  Co.,  Case  No.  2260,  IV  these  Dec.,  775.) 

Where  freight,  storage,  and  inward  handling  cliarges  In  connection 
with  wool  returned  to  the  Government  by  a  contractor  are  expressly 
omitted  from  an  award,  a  supplemental  award  may  be  made  to  cover 
charges  and  also  for  expenses  and  services  not  exceeding  interest  at 
6  per  cent  per  annum  on  the  capital  invested  in  the-  returned  wool 
from  the  date  of  the  suspension  of  the  contract  to  the  time  the  wool 
was  returned  to  the  Government  and  settlement  made  therefor. 
(The  Botany  Worsted  MiUs,  Case  No.  2884,  IV  these  Dec.,  1178.) 

Where  the  contract  provided  that  in  the  event  of  labor  disputes,  likely 
to  delay  the  performance  of  the  contract,  the  Secretary  of  War  may 
settle  such  disputes;  and  that  if  the  contractor  is  required  to  pay 
higher  labor  costs  thereby,  that  the  Secretary  of  War  might  make 
nn  addition  to  the  contract  price;  and  if  a  dispute  arises,  which  is 
adjusted  by  representatives  of  the  Secretary  of  War,  who  raise  the 
cost  to  be  paid  for  labor  and  grant  the  contractor  additional  com- 
pensation, the  contractor  is  entitled  to  be  paid  such  increased  com- 
pensation. (C.  &  C.  Raincoat  Co.,  Case  No.  2255,  IV  these  Dec., 
1021.) 

Where  claimant  completed  its  contracts  by  performance  it  is  not  en- 
titled to  compensation  for  materials  left  on  hand  in  excess  of  the 
contract  requirements.  (Columbiavllle  Woolen  Co.,  Case  No.  491,' 
IV  these  Dec.,  1396.) 

Where  the  claimant  had  a  number  of  (iovernnient  contracts  and 
has  already  l>een  allowwl  on  other  settlements  a  sum  of  $75,000, 
sufficient  to  care  for  all  overhead  charges  for  three  months  after 
suspension  of  \vorl\,  no  adtUtional  allowance  will  he  nmde.  (Dorrls 
Mot«ir  Car  (;o.,  (^ase  No.  2473,  IV  these  Dec..  729.) 

Where  the  <tovernment  under  Supplj'  Circular  No.  Ill  provides  a 
niethml  for  the  adjustment  of  8uspende<l  manufacturing  contracts 
in  general,  and  (^Ircular  No.  9  provides  for  the  adjustment  of  sus- 
Iiended  manufacturing  contracts  for  certain  articles,  the  latter 
method  of  adjustment  will  be  followed  as  to  contracts  for  the 
manufacture  of  articles  coming  within  its  terms,  in  the  absence  of 
evld<»nce  that  the  method  therein  provided  Is  unfair.  (Elder  Mfg. 
Co.,  Case  No.  2301,  IV  these  Dec.,  495.) 

Ai>peal  from  order  of  Claims  Board,  Air  Service,  disallowing  In  part 
claim  for  .$20,635.35  for  airplane  parts.  Held,  claimant  entitled  to 
.*<ettleH:ent  on  a  basis  of  the  orders  of  May  15  and  October  7,  1918, 
and  other  written  order  received  after  May  7,  1918.  (Excelsior 
Mf>tor  Mf^'.  &  Supply  Co.,  (^ase  No.  1667.  IV  these  Dec.,  1151.) 

Where  the  prime  contract  has  been  settled  no  claim  based  upon  a 
subcontract  can  he  considered.  Where  the  prime  contract  is  In 
process  of  adjustment  by  a  claims  board,  a  subcontractor's  claim 
win  be  referred  to  that  board  for  adjustment  through  the  prime 
cimtract.  (Oanleii  City  Plating  &  Mfg.  (%).,  Case  No.  1175,  IV  these 
Dec,  364. ) 

Where  a  formal  contract  provides  that  it  may  be  terminated  when, 
in  tiie  opinion  of  the  Chief  of  Ordnance,  the  further  need  for  the 
product  has  ceased  to  exist,  and  the  contract  also  provides  a  methotl 
of  adjustment   in   case   the  contract  is  terminated,  either  for  the 
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reasouR  alw>ve  stated  or  be<.'aiise  of  its  breach  by   the  contractor, 
under  such   circumstances  the   nietliotl  of  adjustment  provided  in 
tlie  contract  should  control.     (Gas  Oil  Cliemioal  Co.,  Case  No.  1970, 
IV  these  I>ec.,  542.) 
The  chiimant  is  entitled  to  receive  on  an  adjustment  of  a  suspendetl 
contract  such  a  sum  as  reimburses  hini  for  moneys  properly  ei- 
l>en(ted  in  i^erforniing  or  attempting  to  perform  tlie  contract.    Where 
the  contractor's  work  is  mainly  engineering  and  very  little  direct 
labor  is  api)lie<1  to  materials  until  the  latter  stages  of  performance. 
and  the  contract  is  suspende<l  when  the  amount  of  direct  labor  is 
negligible  so  that  no  substantial  part  of  the  overhead  could  have 
been  absorbed  by  taking  as  a  basis  of  completion  the  amount  of 
direct  labor  a]>plie<l.  the  overhead  chargeable  to  the  contract  may 
be  c<»inpute<l  as  follows:      (Northern  Kngineering  Works,  (?ase  No. 
1652,  VI  these  ThK'.,  504.) 
Whore  claimant   after  propt»sing  a  cancellation   of  the  unperfoniieil 
part  of  its  contract,  and   while  the  proposed  cancellation  was  be- 
ing considereil  by  a  board  of  review  sold  its  plant,  claimant  put 
it  out  of  its  jjower  tc»  [K^rform  and  is  not  entitUni  to  relnibursenieni 
for  any  damage  alleged  to  have  been  8uffere<l  through  termination 
of  tlH*  contract.     (Ostby  &  Barton  Co.,  Case  No.  23US,  IV  these  r»ec.. 
G75. ) 
Claimant  had  a  contract  for  the  manufacture  of  35,000  sets  of  am- 
bulance harness;  15,000  were  canceled,  by  agreement  without   ex- 
I)ense  to  the  Government,   and  a   contract  for  10,000  sets  of  cart 
harness  substituted  therefor.     Both  contracts  were  suspende*!  and 
st^ttlements  nunle.     This  constituted   a   complete  accord  and  satis- 
faction, and  cluiniant  is  not  entitled  to  reiir.bursement  for  expen.<(e< 
incurreil  in  preparing  to  manufacture  the  15,000  sets  wiiich   were 
canceled.     (Perkins-Campbell  Co.,  Case  No.  1213,  IV  these  Dec..  529.  i 
Where  claimant  originally  had  a  contract  for  10,000,000  pounds  of 
candles  on  the  understanding  that  it  could  be  canceled  on  15  days* 
notice,  and  shortly  after  the  signing  of  the  armistice  it  was  canceleil 
as  to  5.000,(X)0  i)Oun<ls,  and  where  on  I)ecenil)er  16,  1918,  production 
under  the  balance  of  the  contract  was  suspended,  chiimant  is  entitle*! 
under  the  act  of  March  2,  1919,  to  relief  for  such  losses  as  it  has  suf- 
fered through  the  purchase  of  such  an  amount  of  materials  as  woubl 
have  be*»n  used  up  in  the  performance  of  a  5,000,000-pound  contract 
during  the  15  days  following  December  16.  1918.     (Standard  Oil  C«>. 
of  Indiana.  Case  No.  2353,  IV  these  Dec.,  523.) 
Sec  also  CONTRACTS,  Constriction  ;  JURISDICTION. 
OoNTKACTs  Subject  to  Approval. 

Sec  CONTRACTS,  What  Constitutes. 
Contracts,  Substantial  Compliance  With  Terms. 

See  CONTRACTS.  Cancellation. 
CJONTBACTS,  Suspension. 

Where  a  contract  for  the  manufacture  of  coke  dryers  is  suspendetl  by 
the  Government,  and  the  contractor  has  on  hand  finished  units  for 
which  a  price  is  fixed  in  the  contract,  the  contractor  Is  entitled  to 
receive  the  (contract  price  of  such  parts  as  have  been  Inspected  and 
accepted.  (The  American  Process  Co.,  Case  No.  1559,  IV  these  I>e*\, 
221 . ) 
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Where  a  wntract  for  the  iiiaiiufafture  of  articles  in  siisi>ende(l,  tlie 
salaiy  of  the  president  of  the  contnictinjr  conipauy,  during?  the  period 
he  Avas  in  tlie  niilitary  servhe  for  the  I'liited  States,  is  not  a  proper 
eleiiieiit  of  overhead  exi>ense.  ( American  Process  Co.,  (/ase  No.  J  7)59. 
IV  these  Dec,  221.) 

Where  claimant  piirsmmt  to  a  formal  ciaitract  to  manufacture  a  quan- 
tity of  trench-mortar  sliells  prepare<l  to  perform  same  by  hiring  laixir, 
buying  material  and  (Hpilianent.  and  arranging  Its  plant  for  such  pur- 
I)ose,  and  where  bcf«n"e  pro<luction  such  contract  was  suspended  by 
the  (joveriHuent.  the  claimant  is  entitled  to  excess  overhead  from 
the  time  It  conuuence<l  to  prepare  to  perftirm  the  contract  until  a 
reasonable  time  to  get  into  normal  commercial  iuisiness.  (Wm.  M. 
(Vane  <%».,  Case  No.  1S84,  IV  these  Dtn-.,  S4(>.) 

Where  it  was  the  intention  nf  (Jovernment  otiicers  not  to  brea»b  a 
formal  <*ontract,  but  to  [>r«»tect  the  interest  of  the  (Jovernment  by 
stopping  shipments,  tlieir  action  will  be  considered  as  a  suspension, 
not  a  cancellation.  Hence  the  Jurls<iictlon  of  the  Secretary  of  War 
to  terminate  the  contract  by  agreement  is  unimpaired.  (Karl  Bros.. 
(>ses  Nos.  22(W,  226J>,  and  2270,  IV  these  Dec.,  807.) 

Where  a  contract  for  the  mannfa<'tnre  of  articles  Is  suspended  by  the 
(Government  and  thereafter  the  contractor  Is  dlrectefl  to  resume  pro- 
dnctlou.  the  manufacturer  Is  entitled  to  an  allowance  for  overhead 
exi>ense  during  the  i>eriod  of  such  suspension.  (J.  &  F.  (Joldstone  & 
Co.,  CHse  No.  2434,  IV  these  Dec.,  SOS.) 

Where  a  manufacturer  has  several  contracts  with  the  Government  for 
the  manufacture  of  articles,  some  of  which  have  been  completed, 
and  one  of  which  is  susi)ended  by  the  (lovernment,  claimant  is  en- 
titled to  an  allowance  because  unable  si)eedily  to  resume  commercial 
business  after  the  suspension  of  the  contract.  (J.  &  F.  Goldstone 
&  Co.,  Case  No.  2434,  IV  these  Dec..  803.) 

Where  the  contractor  purchases  thread  for  use  in  executing  a  Govern- 
ment contract,  which  is  sus[)ended  by  the  Government,  claimant  is 
entitled  to  an  allowance  ft»r  any  loss  It  may  have  sustained  on  such 
thread  which  has  not  been  used  at  the  time  the  contract  is  suspended. 
( J.  &  F.  Goldstone  &  Co.,  Case  No.  2434,  IV  these  Dec.,  803.) 

Where  claimant  has  a  purchase  order  for  the  manufacture  of  woven 
wire  for  use  in  trench  warfare,  necessitating  the  inventing,  manufac- 
turing, and  installing  of  special  machinery,  the  Installation  of  which 
is  completetl  only  after  the  armistl<v  is  signed,  and  before  begin- 
ning production,  claimant,  in  response  to  inquiries  of  the  Govern- 
ment (made  before  the  arml.stlce)  as  to  how  speedily  deliveries  could 
be  made  and  Instructions  (given  after  the  armistice)  that  deliveries 
must  now  be  made  In  this  country.  Instead  of  Euroj>e,  claimant 
being  aware  that  the  Government  was  generally  suspending  its  war 
contracts,  and  would  have  no  further  use  for  woven  wire  in  Euro- 
pean trenches,  replies  that  it  is  ready  to  proceed  in  view  of  the 
changed  situation  if  the  Government  desires  to  cancel  the  order  and 
that  it  will  cheerfully  accept  cancellation,  and  nine  days  thereafter 
the  Government  wires  claimant  to  cancel  entire  order,  and  three  days 
later  wires  claimant  to  suspend  production  and  render  an  Itemized 
statement  as  a  basis  of  termination  of  the  order,  such  offer  of  claim- 
ant was  to  cancel  future  deliveries  only,  and  w'as  not  an  offer  to  can- 
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eel  the  entire  iMmtract,  and  the  contract  was  not  terminated,  hot 
susi>ende<1.  (Pace  Steel  &  Wire  ('o.,  Case  No.  248r>,  IV  these  Pee.. 
680.) 

Where  claimant  has  an  informal  acreenient  with  the  Government  ft>r 
the  manufacture  of  tank  cars  which  is  mis[)emle<l  ou  account  of  the 
armistice  before  pnaluctioti  Is  he^un  claimant  is  entitled  to  an  allow- 
ance for  loss  on  conunitments  for  materials,  for  enjrineerlng  expense. 
traAeliujr  exiKMisos,  and  a  [portion  of  its  own  overhead  expense  direi'tly 
applicable  to  the  acreement,  and  tt»  an  allowance  on  account  of  any 
damages  it  mi^lit  suffer  on  account  of  a  part  of  its  plant  bein^;  Idit* 
because*  of  the  suspension  of  the  aj;r«H.»nient.  (The  iVnnsylvania 
Tank  Car  Co..  Case  No.  1821>,  IV  these  IHh-.,  719.) 

Where  tlie  contract  of  a  sales  cHtrporation  maintaining;  two  setuir:iic 
departni(»nts  is  suspendeil  l)y  the  Government  the  proi>er  methcHl  of 
delerminin;:  the  i)er  cent  of  overhead  sales  expense  properly  charge- 
able to  such  contract  is  to  divide  the  total  sales  exp^is^e  of  both 
deiMirtments  for  tlie  year  by  tlie  total  sales  in  l>oth  departments  for 
the  year.  The  jH^rcentage  of  the  face  value  of  the  (*ontract  at  the 
I)er  cent  so  calculatetl  is  properly  chargeable  against  the  contract. 
(The  Pittsburxh-I>s  Moines  Steel  Co..  Case  No.  572,  IV  tlie«»  I)e<\, 
121.) 
»Sfr  also  CONTRACTS.  Tkrm i nation  ;  JUUISDICTION. 
Contracts,  Termination. 

A  formal  contract  provided  that  the  contractor  should  be  imid  stipu- 
lates I  rejitals  for  etpiipment  and  machinery  owneil  or  rented  by  him 
and  used  on  the  contract,  and  also  contained  a  clause  authorizing; 
the  Government  to  terminate  the  contract.  When  work  under  the 
contract  was  suspended  in  January  but  the  ctnitract  was  not  formally 
terminated  until  May  the  contractor  is  entitled  to  equipment  rentals 
for  the  i)eiiod  of  susi)enslon.  (R.  (».  C^ollins,  jr..  Case  No.  201>4,  IV 
these  Dec.,  206.) 

When  the  work  was  sus|>ende<l  in  January  the  contractor  agreed  to 
leave  certain  equipment  on  the  fcround  without  cdiarge  for  rentals, 
provi(le<i  the  work  was  resume*!  later  and  he  was  permitted  to  com- 
plete the  ct>ntra<t ;  but  as  the  contract  was  not  carried  out  ami  was 
terminated,  the  contractor  is  entitle<l  to  the  rentals  as  provided  in 
the  original  contract.  (U.  (;.  Collins,  Jr.,  Case  No.  20M,  IV  these 
Dec,  206.) 

Where  susiiende<l  contnicts  contain  a  termination  clause,  settlement 
can  not  be  matle  in  excess  of  the  terms  of  the  termination  clause, 
and  no  item  of  exi>ense  can  lie  allowetl  unless  provided  for  tber^n. 
(T.  B.  Hice  &  Sons  Co.,  Castas  Nos.  2390.  2391,  2392,  and  2ria\  IV 
the.se  Dec,  10(;i.) 

See  iiUo  .irUISDlCTIUN. 
CoNTi*A(TS.  What  CoxsTiTrTKs. 

WhiM-e  ne;:otlations  relative  to  the  making;  of  a  contract  for  the  manu- 
facture of  trousers  have  not  resulte<i  in  an  apiveinent  between  the 
<;4)vernnient  and  claimant,  there  can  be  no  relief  awarded  claimant 
under  the  act  of  March  2,  1919.  (W.  &  T.  Allen  Co.,  Caae  No.  2233. 
IV  these  De<-.,  604.) 

Where  an  ol1i«'«'r  of  ilie  (iovenuncnt  advises  claimant  to  renew  a  lease 
on  a   building  used  by  it  ftn-  nmnufacturini;  imrposes,  there  is  no 
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ngreeiiient  within  the  net  of  Manh  2,  11)19.     (W.  &  T.  Allen  Co,, 
Case  No,  2233,  IV  these  De<-.,  004.) 

Where  the  cUiment  was  urgetl  by  a  prodiM-tion  officer  who  had  no 
(contracting  Iiower,  to  make  preparations  and  increase  its  facilities  in 
anticiimtion  of  contracts,  but  was  warned  by  the  contracting  officer 
to  make  no  exi)enditure»$  until  it  recelve<l  authority  in  writing,  there 
Avas  no  agreement  umler  the  act  of  March  2,  1919,  to  reimburse  it 
for  exi)en<llture8  where  no  such  authority  was  given.  (The  Ameri- 
can Rolling  Mill  Co.,  Case  Nt).  745,  IV  these  Dec.,  716.) 

Where  the  Army  was  In  great  neeil  of  soluble  coffee  and  duly  au- 
thorized agents  of  the  Quartermaster  (.*ori)s  re<iuested  and  induced 
the  claimant  to  make  exiierimeuts  for  its  i)roiUictlon,  and  prepara- 
tions to  produce  a  stateil  quantity  i)er  day  under  assurances  that 
such  amount  would  l»e  i)urchaseil,  an  agreement  arose  under  the  act 
of  March  2,  1919,  to  reiuri)urse  claimant  for  such  expenditures. 
(Arbuckle  Bros.,  Case  No.  676,  IV  these  Dec.,  142.) 

A  statement  that  the  (Tovernment  would  aid  claimant  in  collecting 
money  due  for  deliveries  of  material  to  another  contractor  by 
holding  up  payments  to  that  contractor,  does  not  amount  to  any 
agreement  to  guarantee  the  payment  to  clainmnt.  (Arnold  Hoffman 
&  Co.  (Inc.),  Cases  529-530,  IV  these  Dec.,  446.) 

Where  a  contractor  <loing  (tovernment  work  let  a  sulKtontract  to  the 
claimant  for  374  tons  of  tungsten  steel,  which  contract  contained 
a  provision  that  same  might  be  canceled  ui)on  early  cess^ation  of 
hostilities  and  the  contractor  according  to  such  provision  canceled 
its  contract  with  the  claimant,  the  United  States  Government  is 
under  no  obligation,  under  the  act  of  March  2,  1919,  to  reimburse 
the  claimant  for  loss  sustained  by  reason  of  the  cancellation  of  Its 
contract.  (Atlas  (Yudble  Steel  Co.,  Case  No.  2096,  IV  these 
Dec,  608. 

louder  a  contract  calling  ft>r  deliveries  at  a  <'ertaln  date,  the  fact  that 
a  Government  representative  advised  the  contractor  to  have  some 
of  its  dies  made  outside  Its  plant  in  order  to  be  able  to  comply 
with  the  requirements  as  to  delivery  does  not  amount  to  an  agree- 
ment on  behalf  of  the  (iovernment  to  (H>mpensate  the  contractor 
for  the  extra  exi>ense  Incurred  thereby.  (Bissell  Carpet  Sweeiier 
Co.,  Case  No.  2401,  IV  these  Dei.,  477.) 

Where  an  Informal  agreement  Is  entere<l  Into  between  a  manufac- 
turer and  the  Government  wherel>y,  In  consideration  of  the  manu- 
facture for  the  Government  of  wtiol  the  manufacturer  had  on  hand 
for  commercial  purposes,  that  the  manufacturer  may  have  an  allot- 
ment of  the  same  grade  of  wool  and  another  more  expensive  grade 
of  wool  to  replace  the  stock  use<l  In  filling  the  (iovernment  contract, 
and  thereafter  the  manufacturer  obtains  from  the  Government  the 
more  exi)en8lve  wool,  there  Is  no  obligation  on  the  Government  to 
reimburse  the  manufacturer  for  any  loss  on  the  tran.saction  be- 
cau.se  It  falle<l  to  obtain  from  the  Government  wool  of  the  kind 
that  it  had  used  in  filling  the  Government  contract.  (Blacklngton 
<N>.,  Case  No.  1847,  IV  these  Dec,  662.) 

The  fact  that  the  claimant,  by  the  purchase  of  special  facilities 
largely  In  excess  of  those  authorized  by  the  contract,  was  able  to 
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fumlHh  and  did  furnish  to  tlie  Governuient  bombs  on  a  co8t-pln.s 
basis  at  a  price  lower  than  contemplated  does  not  constitute  a 
basis  for  rec*overy  on  the  principle  of  unjust  enrichment.  (Edward 
O.  Build  Mfg.  Co.,  Case  No.  2143,  IV  these  Dec.,  625.) 

The  (Jovernnient  is  not  entitled  to  payment  for  lumber  furnished  fi»r 
the  construction  of  a  loading  platform  built  for  the  benefit  of  both 
(flovernmeut  and  claimant,  especially  where  the  lumber  was  after- 
wards sold  by  the  Covernnient.  (BufTkin  &  Girvin,  Case  No.  202^. 
IV  these  Dec.,  870.) 

While  a  contractor  is  engaged  in  the  manufacture  of  articles  for  the 
(loveriiment  a  duly  auth4>rized  agent  of  the  (tovemment  advi:^^ 
claimant  over  the  telephone  of  the  urgent  nee<l  of  the  artiHes  and 
directs  him  tt)  Incur  increased  costs  by  operating  its  plant  on  H«t- 
urday  afternoons  and  Sundays,  there  is  an  agreement  within  the 
meaning  of  the  act  of  March  2,  1919,  to  reimburse  claimant  for  the 
increased  costs  on  account  ot  such  overtime  operations.  (Builders 
In»n  Foundry,  C^ise  No.  2432,  IV  these  Dee.,  834.) 

Where  a  manufacturer  of  dill  slotters.  after  conversation  with  a  re|i- 
rosentatlve  of  the  Machine  Tool  Section  of  the  War  Industries 
Board,  in  which  claimant  was  advised  that  the  Government's  pro- 
gram required  rA)  of  these  machines,  and  claimant  thereafter  pre- 
pares for  the  manufacture  of  fiO  dill  slotters,  but  only  receives 
purchase  onlers  frimi  the  various  brandies  of  the  Govenunent  f«*r 
3.')  dill  slotters,  there  is  no  agreement  within  the  meaning  of  the 
act  of  March  2,  1910,  for  .^)0  .slotters.  (Chandler  &  Price  Co,,  Oas*» 
No.  ISll,  IV  these  Dec.,  438.) 

Where  a  flre-preventlon  representative  of  the  Government  requests  a 
contractor  engaged  in  the  i^rformance  of  a  Government  contract  t«i 
install  flre-preventlon  apparatus  necessary  to  protect  Government 
proi>erty  he  Is  merely  recjuestlng  the  contractor  to  comply  with  the 
(*onditions  of  his  contract,  which  requires  him  to  afford  protect  it  mi. 
((Vilnmbiaville  Wiwlen  (V,  Case  No.  491,  IV  these  Dec,.  1396.) 

Claim  for  $484)  under  the  act  of  March  2,  1919,  for  materials  pnr- 
chastMl  for  the  manufacture  of  tents.  Held,  no  agreement  wittifn 
8ai<l  act.     (Cou.sens  &  I*ratt,  Case  No.  2163.  IV  these  Dec.,  727.) 

Where  a  telephone  company  maintains  a  line  of  poles  and  wires  along 
the  public  highway  through  a  camp,  and  the  constructing  quarter- 
master at  the  camp  directs  the  telephone  company  to  move  its  line 
along  to  a  new  highway,  through  a  different  portion  of  the  cauip, 
becausi>  the  old  line  is  in  the  line  of  fire,  and  to  construct  the  line 
s<i  that  it  will  carry  the  wires  of  another  telephone  company,  there 
is  an  agreement  within  the  meaning  of  the  act  of  March  2,  1919. 
(Cumberland  Telephone  &  Telegraph  O).,  (^se  No.  2212.  IV  these 
Dec,  433.) 

AVhere  claimant  was  authorized  by  proper  authority  to  Install  certain 
facilities,  which  authorization  was  withdrawn  after  claimant  had 
acqulrnl  the  facilities  in  question,  there  was  nevertheless  an  agree- 
ment within  the  purview  of  the  act  of  March  2,  1919,  such  as  will 
entitle  claimant  to  reimbursement  for  such  facilities.  (Oirtis  ft  <%». 
Manufacturing  Co.,  Case  No.  2338,  IV  these  Dec.,  1399.) 

Claim  for  .$93,0(X)  under  the  act  of  March  2,  1919.  for  loss  on  commit- 
ments for  brass  rwls.    Held,  no  agreement  within  the  meaning  of 
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said  act.  (Detroit  Copper  &  Brass  Rolling  Mill  and  Michigan 
Smelting  &  Refining  Co.,  Oases  Nos.  22S9  and  1590,  IV  these  Dec., 
9ia) 

Where  a  meeting  was  held  on  November  9,  1918,  at  which  supply  offi- 
cers of  the  Army  stated  to  the  large  packers,  who  are  claimants 
herein,  the  total  gross  quantities  of  meat  products  which  would  be 
required  during  the  months  of  January,  February,  and  March,  1919, 
and  requested  written  proposals  based  on  such  requirements,  there 
was  no  contractual  intention,  and  therefore  no  agreement  made,  at 
that  meeting.  (Jacob  Dold  Packing  Co.;  Armour  &  Co.;  Wilson  & 
C. ;  Purity  Cross  (Inc.)  ;  L.  Frank  &  Son  Co. ;  Eingan  &  Co.  (Ltd.) ; 
Swift  &  Co., ;  Morris  &  Co. ;  The  Cudahy  Packing  Co. ;  Libby,  Mc- 
Neill &  Libby;  Purity  Packing  Co.;  Oscar  F.  Mayer  &  Bro. ;  Acme 
Packing  C5o.,  and  Baker  Food  Products  Co.,  Cases  Nos.  634, 1165, 1168, 
1243,  1695,  1696,  1697,  1698,  1700,  1701,  1709,  1789,  2282,  and  2261, 
IV  these  Dec.,  556.) 

Since  there  was  no  agreement  with  the  large  packers  who  were  in- 
vited to  attend  the  meeting  of  November  9,  1918,  much  less  was  there 
any  agreement  based  on  what  was  said  at  that  meeting,  between  the 
Grovemment  and  the  smaller  packers,  even  though  two  of  them  had 
representatives  at  the  meeting,  since  whatever  was  said  was  not 
addressed  to  them..  (Jacob  Dold  Packing  Co.;  Armour  &  Co.; 
Wilson  &  Co. ;  Purity  Cross  (Inc.) ;  L.  Frank  &  Son  Co. ;  Kingan  &  Co. 
(Ltd.);  Swift  &  Co.;  Morris  &  Co.;  The  Cudahy  Packing  Co.; 
Libby,  McNeill  &  Libby;  Purity  Packing  Co.;  Oscar  F.  Mayer  & 
Bro.;  Acme  Packing  Co.,  and  Baker  Food  Products  Co.,  Cases  Nos. 
634,  1165,  1168,  1243,  1695,  1696,  1697,  1698,  1700,  1701,  1709,  1789, 
2232,  and  2261,  IV  these  Dec.,  556.) 

There  was  no  evidence  that  at  the  meeting  of  November  9,  1918,  or 
at  any  other  time,  claimants*  products  were  requisitioned  for  the 
month  of  March,  1919,  under  the  food-control  act  of  August  10, 

1917.  (Jacob  Dold  Packing  Co.;  Armour  &  Co.;  Wilson  &  (3o. ; 
Purity  Cross  (Inc.)  ;  L.  Frank  &  Son  Co. ;  Eingan  &  Co.  (Ltd.) ;  Swift 
&  Co. ;  Morris  &  Co. ;  The  Cudahy  Packing  Co. ;  Libby,  McNeill  & 
Libby ;  Purity  Packing  Co. ;  Oscar  F.  Meyer  &  Bro. ;  Acme  Packing 
Co.,  and  Baker  Food  Products  Co.,  Cases  Nos.,  634,1165,1168,1243,1695. 
1696.  1697,  1698,  1700,  1701,  1709,  1789,  2232,  and  2261,  IV  these 
Dec.,  556.) 

Where  the  evidence  indlciited,  na  to  some  of  the  packers,  that  the 
Government  had  offered  to  take  all  of  certain  meat  products  which 
they  would  produce  in  excess  of  their  actual  allotments,  such  con- 
tinuing offer  by  tlie  Government  required  acceptance  by  acts  of 
claimants  before  a  contract  arose,  and  where  the  evidence  does  not 
prove  that  claimants  acted — I.  e.,  started  production  for  March  de- 
liveries In  excess  of  the  March  allotments — prior  to  November  12, 

1918,  there  was  no  agreement  satisfying  the  conditions  of  the  act  of 
March  2,  1919.  (Jacob  Dold  Packing  Co.;  Armour  &  Co.;  W^llson  & 
Co. ;  Purity  Croas  (Inc.) ;  L.  Frank  &  Son  Co. ;  Kingan  &  Co.  (Ltd.)  ; 
Swift  &  Co. ;  Morris  &  Co. ;  The  Cudahy  Packing  Co. :  Libby,  McNeill 
&  Libby;  Purity  Packing  Co.;  and  Baker  Food  Products  Co.,  Cases 
Nos.  634,  1165,  1168,  1243,  1095,  1696,  1697,  1698,  1700,  1701,  1709. 
1789,  2232,  and  2261,  IV  these  Dec,  556.) 
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Where  claimant  had  a  contract  to  examine,  measure,  and  shrink  ao 
indefinite  quantity  of  cloth  for  the  Government,  the  fact  that  chiim- 
ant  was  encouraged  by  a  Government  production  officer  subsequent 
to  the  execution  of  such  contract  to  increase  its  facilities  and  de- 
velop a  greater  capacity  for  handling  Government-owned  material 
»to  be  used  in  the  manufacture  of  Army  clothing  did  not  impose  an 
obligation  on  the  United  States  Government  under  the  act  of  March 
2,  1019,  to  reimburse  the  claimant  for  loss  sustained  by  reason  of 
installation  of  such  facilities.  (Slgnmnd  Eisner  Co.,  Case  No.  2130, 
IV  these  Dec.,  1009.) 

Advance  information  of  the  need.s  of  the  Government  and  opinions 
given  to  claimant  by  Army  officers  that  claimant  would  be  given 
contracts  as  subcontractor,  and  its  right  safeguarded,  do  not  con- 
stitute iin  agreement  under  the  act  of  March  2,  1919,  and  do  not 
authorize  the  expenditure  of  money  or  the  Incurring  of  indebtedness 
on  the  faith  thereof.  (Garford  Motor  Truck  Co.  (Teetor-Hartley 
Motor  Co.),  Cases  Xos.  1598  and  361,  Rehearing,  IV  these  Dec., 
1386.) 

In  order  to  constitute  a  binding  agreement  an  oifer  must  be  accepted 
by  the  oiferee,  and  it  may  be  withdrawn  at  any  time  by  the  offerer 
before  acceptance  without  liability  resulting.  So  where  the  claim- 
ant had  a  contract  for  cans  and  in  negotiations  to  cancel  it  offered 
to  relieve  the  Government  of  9,445  cans  provided  the  Government 
would  take  101^35  then  in  process  and  withdrew  its  offer  before  it 
was  accepted  by  the  Government,  no  contract  resulted,  although 
the  offer  was  subsequently  accepted.  (Guide  Motor  Lamp  Bffg.  Co., 
Case  No.  1458,  IV  these  Dec.,  285.) 

Where  claimant  had  a  formal  contract  to  manufacture  and  deliver 
1,081  reconnaissance  truck  bodies,  at  $504^21  each,  and  wfaoe  the 
War  Department  allowed  claimant  to  deliver  46  of  such  bodies  to 
the  Navy  Department,  and  it  was  orally  agreed  that  claimant  shoold 
manufacture  46  additional  bodies  for  the  War  Department  to  replace 
those  taken  by  the  Navy,  under  such  circumstances  there  arose, 
under  the  act  of  March  2,  1919,  an  obligation  on  the  part  of  United 
States  Government  to  compensate  claimant  for  the  trucks  manu- 
factured and  delivered  under  such  oral  contract  at  the  same  price 
as  provided  for  in  the  original  contract  (Hale  &  Kilbum  Corpora- 
tion, Ca.se  No.  2174,  IV  these  Dec.,  77.) 

A  vague  promise  alleged  to  have  been  made  by  an  officer  while  nego- 
tiating a  clothing  contract  that  on  comi^etlon  of  the  first  contract 
claimant  would  receive  another  contract  for  the  same  kind  of  gar- 
ments without  mention  of  price  or  quantity  does  not  amount  to  an 
agreement,  in  regard  to  such  subsequent  contract,  within  the  par- 
view  of  the  act  of  March  2,  1919.  Especially  \s  this  so  when  the 
contractor  is  in  default  in  the  performance  of  the  contract  he  tias^ 
(John  Hall  (Inc.),  Cases  Nos.  1544,  1545,  and  2108,  IV  these  Dec^ 
107.) 

Where  claimant's  negotiations  for  a  contract  did  not  culminate  in  an 
agreement,  claimant  is  not  entitled  to  relief  under  the  act  of  Marrli 
2,  1919.  (Industrial  Chemical  Co.,  Case  No.  1552,  IV  these  Dec., 
1014.) 
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Where  as  a  result  of  conference  between  claimant  and  other  soap  mana- 
fticturers  with  representatives  of  the  Food  Administration,  and  as  a 
result  of  a  communication  from  a  committee  appointed  by  such  manu- 
fiicturers  stating  that  the  Government  and  its  Allies  were  in  need  of 
glycerin  for  the  production  of  ammunition  and  that  the  Food  Ad- 
ministration had  recommended  a  maximum  production  of  glycerin 
from  fats  and  oils  used  in  the  manufacture  of  soap,  claimant  manu- 
factured and  had  on  hand  at  the  time  of  the  armistice  a  large  quan- 
tity of  glycerin,  there  is  no  agreement  within  the  meaning  of  the 
act  of  March  2,  1919.  (Following  decision  in  case  of  Allen  B. 
Wrisley  Co.,  vol.  1,  p.  723,  these  Decisions.)  (James  S.  Kirk  &  Co., 
Case  No.  1184,  IV  these  Dec.,  799.) 

Where  1  inters  are  sold  to  the  Government  at  less  than  cost,  there  is  no 
obligation  on  the  part  of  the  Government  to  reimburse  the  contractor 
for  the  difference.  (Louisville  Bedding  Co.;  Orville  Bedding  Co.; 
J.  C.  Hirschman  &  Co. ;  W.  I.  Blystone  &  Sons,  and  L.  Harbach's 
Sons  Co.,  Cases  Nos.  2386,  2316,  2423,  2413,  2396,  IV  these  Dec..  309.) 

When  the  claimant  was  advised  by  Government  officers  to  remove  lum- 
ber, trash,  and  dirt  from  his  shop,  in  order  that  there  might  be  room 
to  perform  Government  work,  no  contract  to  compensate  for  such 
services  arose  under  the  act  of  March  2,  1919.     (George  B.  Marx,' 
Cases  Nos.  1961  to  1965,  IV  these  Dec.,  696.) 

There  is  no  implied  agreement  within  the  meaning  of  the  act  of  March 
2,  1919,  such  as  will  entitle  claimant^  to  reimbursement  of  such  loss. 
(Michigan  Motor  Specialties  C^.,  Case  No.  2404,  IV  these  Dec.,  948.) 

Where  claimant  was  informed  that  a  certain  camp  could  use  all  grades 
of  hay  and  thereupon,  without  any  order  or  contract,  delivered  hay 
which  was  not  accepted,  but  on  the  contrary  was  rejected  because 
of  its  inferior  quality,  there  was  no  agreement  within  the  purview  of 
the  act  of  March  2,  1919.  (B.  B.  Miller,  Case  Nb.  1592,  IV  these 
Dec.,  32.) 

Where  a  claimant  is  unable  to  show  that  he  was  represented  at  a 
meeting  held  on  November  9,  1918,  at  which  it  is  alleged  an  offer 
was  made  by  the  Government,  or  to  show  that  such  offer  was  com- 
municated to  it  prior  to  November  12, 1918,  there  can  be  no  contract 
adjustable  under  the  Dent  Act  (Miller  &  Hart,  Case  No.  1699,  IV 
these  Dec.,  1074.) 

Where  correspondence  with  claimant  subsequent  to  an  oral  agreement 
shows  that  the  claimant  did  not  rely  on  such  oral  agreement,  and 
no  agreement  was  reached  by  correspondence,  there  Is  no  agreement 
within  the  meaning  of  the  act  of  March  2,  1919.  (Motion  Picture 
Apparatus  Co.  (Inc.),  Case  No.  542,  IV  these  Dec.,  1472.) 

Where  a  letter  to  a  manufacturer  states  that  the  (iovernment  pro- 
poses to  place  with  it  orders  for  certain  articles,  provided  an  agree- 
ment can  be  reached  as  to  the  terms  and  conditions  upon  which 
such  articles  will  be  furnished,  such  letter  is  not  an  order  from  the 
Government  and  it  is  under  no  obligation  to  reimburse  claimant  for 
expense  incurred  in  preparing  to  manufacture  such  articles.  (The 
Nickel  Alloys  Co.,  Case  No.  1619.  IV  these  Dec.,  1139. ) 

Where  the  claimant  through  the  assistance  of  the  county  agent  of  the 
Agricultural  D^artment  for  Broward  County,  Fla.,  secured  by  pur- 
chase from  the  Baker  Castor  Oil  Co.,  of  New  York,  a  certain  quantity 
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of  castor  beans  for  planting  purposes,  and  where  a  failure  of  crop 
resulted  bec*ause  of  the  character  of  the  seed  so  purchased  the 
United  States  Government  is  under  no  obligation,  under  the  act  of 
March  2,  1919,  to  reimburse  the  claimant  his  loss  thereby  sustained 
as  the  agent  through  whom  the  purchase  was  made  was  not  acting 
under  the  direction,  authority,  or  instruction  of  the  Secretary  of 
War  or  of  the  President  of  the  United  States.  (G.  W.  Oalwes,  Case 
No.  2317,  IV  these  Dec.,  197.) 

Where  the  claimant  made  an  oral  agreement  with  a  procurement  officer 
which  was  not  approved  by  the  Board  of  Review,  which  the  claim- 
ant knew  was  necessary  for  its  validity,  no  binding  agreement  was 
entered  into.  (Parker- Young  Co.,  Case  No.  2173,  IV  these  Dec., 
1130.) 

In  order  for  a  lumber  dealer  to  be  entitled  to  replacement  he  must 
have  requested  replacement  at  the  time  he  made  his  sale  to  the 
Government,  and  it  must  have  been  agreed  to  or  promised  by  the 
Government  officer,  so  as  to  form  part  of  the  consideration  or  induce^ 
ment  for  the  sale.  (Parsh^sky  Bros.  (Inc.),  Case  No.  1976,  IV  these 
Dec.,  821.) 

Where  cotton  linters  are  sold  to  the  Crovemment  at  less  than  cost, 
there  is  no  obligation  on  the  Government  to  reimburse  the  contractor 
for  its  loss.  (Peoria  Lounge  &  Mattress  Co.,  Case  No.  2528,  IV 
these  I>ec.,  623. ) 

In  order  to  give  this  Board  Jurisdiction  under  the  act  of  March  2, 
1919,  of  a  claim  based  on  an  executory  informal  agreement,  such 
alleged  agreement  must  have  mutuality,  it  must  be  based  upon  a 
consideration,  its  terms  must  be  definitely  fixed,  and  it  must  have  a 
beginning  and  ending,  or  some  provision  from  which  such  terms  can 
be  inferred,  and  it  must  be  established  that  there  have  been  expendi- 
tures made,  obligations  incurred,  or  that  there  has  been  partial  per- 
formance. (Pfnu  Manufacturing  Co.,  Case  No.  1779,  IV  these  Dec., 
199.) 

Claim  under  the  act  of  March  2,  1919,  for  ^17379.31  for  loss  on  ma- 
terials and  facilities  purchased  for  the  manufacture  of  trousers  and 
for  additional  facilities  for  manufacturing  w^oolen  coats.  Held,  no 
agreement  within  the  meaning  of  said  act  (Pierce,  Billings  Co., 
Case  No.  2011.  IV  these  Dec.,  778.) 

Where  there  is  no  agreement,  express  or  iuiplled,  for  the  payment  of 
storage  on  materials  in  process  owned  by  the  contractor  during  the 
pendency  of  his  claim,  there  can  be  no  allowance  therefor.  (Pitts- 
burg-Des  Moines  Steel  CJo.,  Case  No.  572,  IV  these  Dec.,  121.) 

Claim  on  Form  A,  under  the  act  of  March  2,  1919,  for  $1,993.1)0  for 
materials  purchased  and  loss  of  profits.  Held,  claimant  not  entitled 
to  recover.  Proof  insufliclent  to  establish  an  agreement  within  the 
act.     (Rhoem  Richards  Co.,  Case  No.  1775,  IV  these  Dec.,  709.) 

Where  the  War  Trade  Board  granted  licenses  for  the  importation  of 
^vool  only  on  conditions  reserving  to  the  Quartermaster  General  an 
option  to  purcha.se  such  wool  for  the  use  of  the  Army,  and  the  Quar- 
termaster General  announced  iniblicly  from  time  to  time  what  grades 
of  wool  he  required,  such  action  of  the  War  Trade  Board  and  the 
Quartermaster  General  did  not  constitute  an  agreemcmt  by  tlie 
Government  to  buy  all  wool  of  the  grades  Indicated.    Accordinifly. 


TOPICAL  INDEX.  1535 

CONTRACTS— Continued. 

where  claimant,  an  ini|H>rter,  Imught  wool  prior  to  tbe  suspension  of 
the  Goveninient*H  I'ontrol  of  the  importation  of  wool,  and  the 
Quartermaster  (leneral  did  not  buy  the  wool  from  claimant,  claim- 
ant is  not  entitie<l  to  relief  under  the  act  of  March  2,  1919.  (L. 
Richardson  &  Co.  (Inc.),  Case  No.  1844,  IV  these  Dec.,  1310.) 

While  claimant  was  urged  by  a  (iovemment  officer  to  increase  its  facili- 
ties In  onler  to  be  in  a  iwsition  to  supply  the  needs  of  the  Government, 
but  was  not  directed  or  instructed  to  do  so,  and  never  received  a 
Government  contract,  there  was  no  agreement  within  the  meaning 
of  the  act  of  March  2,  1919,  to  reimburse  claimant  its  costs  incurred 
for  facilities.  (The  Rochester  Button  Co.,  Case  Xo.  1209,  IV  these 
Dec.,  919.) 

The  I'nitHi  States  FikhI  Administration  bulletins  under  which  claim- 
ant's g(NHls  were  set  aside  for  the  use  of  the  Government  under  term» 
and  conditions  prescr!l>e<l  therein,  together  with  the  purchase  order 
covering  those  giNNis,  constituted  an  exiiress  contract  between  the 
claimant  and  the  United  States.  (St.  Mary's  Packing  (Jo.,  Case  Nc. 
2234,  IV  these  Dec.,  28.) 

Where  a  formal  <H»ntract  for  the  sale  and  delivery  of  oats  is  breached 
by  the  <*ovemment  by  its  failure  to  take  before  the  expiration  of 
the  time  for  iierfonnauce  tlie  full  quantity  of  oats  agreed  upon,  a 
subsequent  attempt  to  cure  the  bi'each  by  oiieratiug  under  the  expired 
contract,  wherel)y  the  Government  expresses  its  willingness  to  receive 
the  undelivered  oats  at  the  contract  price,  nunc  pro  tunc,  i.  e.,  as  if 
they  had  been  called  for  and  delivered  under  the  formal  contract  be- 
fore the  tinie  for  ijerfomiance  had  expired,  dt)es  not  constitute  a  new 
and  informal  contract  to  take  the  undelivered  oats  at  the  contract 
price,     (('has.  Schaefer  &  Son,  Case  No.  273,  IV  these  Dec.,  50.) 

Where  claimant  was  Informed  by  the  War  Industries  Board  of  the 
growing  need  of  the  Government  for  cotton  llnters  and  that  certain 
prices  for  different  grades  were  suggested  as  fair  prices  at  which 
manufacturers  might  sell  to  a  designated  governmental  agency,  and 
that  the  (lovernment  might  commandeer  whatever  stocks  were  not 
voluntarily  offered  at  such  prices,  such  action  on  the  part  of  the  War 
Industries  Board  did  not  amount  to  a  compulsory  order  to  hold  the 
llnters  for  the  use  of  the  Government,  and  the  claimant  Is  not  entltlofl 
under  the  act  of  March  2,  1919,  to  reimbursement  for  lo8.ses  suffered 
as  a  result  of  holding  its  linters  until  notified  that  they  would  not  be 
comraandeerfd.  (Sclniltz  &  Hli-sch,  Case  No.  2170,  IV  these  Dec, 
412.) 

Where  a  contractor  f(»r  the  furnishing  of  munitions  for  the  Government 
Is  merely  advlseil  that  it  should  install  additional  tanks  for  the  stor- 
age of  fuel  oil,  there  Is  no  agreement  within  the  meaning  of  the  act  of 
March  2.  1919.  (Slmonds  Manufacturing  Co.,  Case  No.  2385,  IV 
these  Dec.,  766.) 

Where  negotiations  hx^klng  to  an  additional  order  for  articles  are  sup- 
plemented by  corre.spondence,  which  clearly  indicates  that  no  order 
has  been  placed  for  such  articles,  there  Is  no  agreement  within  the 
act  of  March  2,  1919.  ( Steffens-Amberg  Co.,  Case  No.  431,  IV  these 
Dec.,  362.) 

Where  claimant  was  informed  l)y  the  War  Industries  Board  of  the 
gn>wlng  needs  of  the  Government  for  cotton  llnters  and  that  certain 


1536  TOPICAL  INDEX. 

CTIXTKACTS— Continued. 

prices  for  dlflftrent  grades  were  »ugi;e!$ted  as  fair  prices  at  which 
manufaeturers  niiglit  s4>ll  to  a  designated  govemmental  agency  and 
that  the  Govemment  might  conmiandeer  whatever  stocks  were  not 
voluntarily  offered  at  sucli  prices,  such  action  on  the  part  of  the  War 
Industries  Board  did  not  amount  to  a  compulsory  order  to  liold  the 
linters  for  tlie  use  of  the  iTOvemment  and  claimant  is  not  entitled 
under  the  act  of  March  2,  1919,  to  reimbursement  of  losses  suffered  as 
a  result  of  so  holding  its  linters  until  notified  that  they  would  not  he 
(?ommandeere<l.  (Uniteil  States  Bedding  Co.,  Advance  Bedding  C<k 
and  I)e-\Vltt-Seitz  Co.,  Cases  Nos.  697,  2H62,  and  2364,  IV  these  Dec.. 
325. ) 

Where  an  analysis  of  the  action  of  the  War  Industries  Bimrd  and  of  the 
claimants  shows  that  the  tinal  request  made  by  that  board  amotmted 
•  to  a  request  not  to  consume  tlieir  linters  in  the  manufacture  of  non- 

essential products,  a  request  which  was  really  an  api^eal  to  patriot- 
ism, from  compliance  with  this  request  no  agreement  can  be  implied 
such  as  will  entitle  claimants  to  relief  under  the  act  of  March  2. 1919. 
There  were  only  two  legjil  ways  for  the  Clovernment  to  gain  i^osses- 
sion  of  the  linters:  voluntary  purchase  and  commandeering.  Neither 
metluNl  was  employed  in  the  present  cases.  (United  States  Bediliut; 
Co.,  Advance  Bedding  Co.,  and  De-Witt-Seitz  Co.,  Cases  Nos.  r»l>T, 
2362,  and  2364,  IV  these  Dec.,  325.) 

Where  claimant.  Jl  sulK*on tractor,  presents  a  claim  against  the  Oovern- 
ment  for  additional  exi>enses  caused  by  the  requirements  of  insi>ec- 
tors,  but  is  unable  to  show  any  c?ontractuaI  relation  with  the  Gov- 
ernment or  any  express  agreement  by  any  (lovernment  representative 
to  pay  for  such  additional  exi>eiises,  claimant  Is  not  entitled  to  relief 
untler  the  act  of  March  2,  1919.  (Wisconsin  Motor  Manufacturing 
(^o..  Case  No.  2318,  IV  these  Dec.,  733.) 

Where  claimant  receives  a  circular  from  the  War  Industrit>s  Board 
fixing  the  price  of  cotton  linters  and  stating  that  at  such  prlt^  the 
Government  would  take  claimant's  entire  pnxluct.  and  that  all  Unters 
not  A'oluntarily  tendered  the  (joveniment  will  be  commandeeretl  a> 
the  (Tovernnient  needs  develop,  and  a  set-cmd  circular  fixing  the  prices 
of  higher  grades  of  linters,  such  circulars  are  not  compulsory  orders', 
and  sales  made  to  the  Goveninient  at  the  prices  offered  are  volun- 
tary.    (Paul  K.  Wolf  Bedding  Co.,  C^ase  No.  2529,  IV  tliese  I>e<\,  615.) 

Notification  by  the  Board  of  Aircraft  Production  that  "this  Board  c«ni- 
templates  re<*omniendlng  the  use  of  your  western  factory  to  Its  llmii 
of  approximately  one  average  size  aln^lau**  per  day  "  did  not  amount 
to  an  agreement  such  as  would  entitle  claimant,  under  the  act  of 
March  2,  1919.  to  reimbursement  on  account  of  extension  of  facili- 
ties: nor  was  there  any  oral  agreement  to  that  effect,  (Wright- 
Martin  Aircraft  Ok,  Case  No.  2065,  IV  these  I)et\,  367.) 

St'v  also  AWARD.  Rpxommendation  ;  CLAIMS,  SrecoxTBAcroR.'* ; 
CONTRACTS,  Amendmknt;  CONTRACTS,  Anticipation;  (^>N 
TRACTS,  CoNSTRi  i-rioN  ;  CONT'RACT'S.  Implied;  CONTRACTS. 
IxFoRM.u.:  CONTRACTS.  Settlement;  EVIDENCE;  FACILI- 
TIES. Ixcrkahkd:  r.  S.  FOOD  ADMINISTRATION  Bl^LLETIN. 
Contracts,  AVritten. 

Where  claimant  obje<"te<l  t«)  a  clause  in  a  written  contract  Ihhiiu^jc  it 
limited  its  fee  under  a   cost-jilus  contract   to  a   fixed  amount  and 
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only  signed  tlie  contract  iiiM>n  being  sliown  a  letter  from  the  con- 
tracting officer  stating  that  the  contract  would,  if  necessary,  be 
amended  in  order  that  claimant  might  receive  its  proper  percentage, 
claimant  is  entitled  under  the  act  of  March  2,  1919,  to  payment  in 
accordance  H'ith  such  couteuiiK>raneous  parol  agreement  accepted 
by  him  by  signing  the  contract.  (F.  W.  (•unningham  &  Sons,  Case 
No.  1892.  IV  these  I>ec.,  689.) 

Where  a  purchase  order  pres<'rlbes  specifications  as  to  chemical  quality 
of  steel  bars,  and  the  claimant  acknowledges  receipt  of  the  order  and 
and  describes  the  articles  as  "  per  specifications/'  it  will  be  presumed 
that  all  prior  oral  negotiations  are  merged  in  the  purchase  order  and 
acknowledgment,  and  the  Goveniment  was  within  its  rights  when  it 
rejected  material  tendered  under  the  order  which  did  not  comply 
with  the  requirements  contained  therein.  (.Toilet  Forge  Co.,  Case 
No.  19(»,  IV  these  Dec.,  1466.) 

A  written  contract  Is  presuuie<l  tt»  contain  the  entire  agreement  be- 
tween the  contracting  i>arties  and  parol  evidence  Is  Inadmissible  t(» 
add  tt»,  detract  from,  or  vary  Its  terms;  but  it  Is  also  the  rule  that 
either  of  the  parties  may  show,  by  parol  or  othervvi.se,  the  existence 
and  terms  of  an  lndepen<lent  agreement  as  ti»  a  matter  not  covered 
by  the  written  contract.  (I<KK*oniobile  Co.  of  America,  Case  No.  2502, 
IV  these  Dec.,  1459.) 

Prior  oral  negotiations  and  undertakings  are  merged  In  a  subsequent 
written  agreement.  (Michigan  Motor  Siieclaltles  Co.,  Case  No.  2404, 
IV  these  I>ec.,  948.) 

Where  there  Is  a  written  ctmtract  covering  the  same  subject  matter 
as  prior  negotiations,  such  prior  negotiations  are  merged  Into  the 
written  <*ontract.  (l*fau  Manufacturing  Co.,  Ca.<*e  No.  1554,  IV  these 
Dec.,  144.) 

See  (tlno  JUUISDICTION. 
DONTROLLED  INDUSTRY. 

Where  the  Director  of  Purchase,  Storage  and  Traffic  c*auses  a  compul- 
sory onler  Issued  by  the  President  through  the  War  Industries  Board 
under  the  national  defense  act  to  \w  served  upon  a  manufacturer, 
whereby  the  entire  output  of  certain  products  of  Its  factory  from 
July  1  to  December  31,  1918,  is  commandeered  for  the  use  of  the  Gov- 
ernment upon  sucIj  terms  and  conditions  as  the  War  Industries  Board 
or  Its  representative  may  deem  necessary,  such  order,  together  with 
previous  negotiations  and  fixing  and  acceptance  of  prices  pursuant 
to  such  order  by  the  War  Department  Board  of  Appraisers,  constitute 
an  agreement  within  the  meaning  of  the  act  of  March  2,  1919,  bind- 
ing the  Gt)vernment  tt)  take  the  commandeereil  products  at  the  prices 
so  fixed,  and  the  title  to  such  products  vested  In  the  United  States 
at  the  time  of  their  production.  (Antrim  Iron  Co. :  Desmond  Clmrcoal 
&  Chemical  Co. ;  Cleveland  Cliffs  Iron  Co. ;  Thomas  Keery  Co.  (Inc.)» 
Thonms  Keery  Co.  (Inc.),  E.  I.  Du  Ptmt  De  Nemours  &  Co.;  and 
Delta  Chemical  Co.,  Cases  Nos.  93,  189.  188,  123,  124,  183,  and  91, 
IV  these  Dec.,  640.) 

Where  the  Government  assumed  control  of  horsehlde  and  directed  that 
It  be  prepare<l  for  glove  leather  of  a  certain  color,  and  a  manufacturer 
thereof  complies  with  the  orders  of  the  Government,  and  at  the  time 
of  the  armistice  has  a  quantity  of  such  leather  on  hand  and  suflFers 
loss  theretm  becau.se  of  the  small  demand  for  glove  leather  of  the 
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color  which  the  manufacturer  has  been  required  to  color  Its  leather, 
there  is  an  implied  agreement  within  the  meaning  of  the  act  of  Marcli 
2,  1919,  to  reimburse  the  manufacturer  for  any  loss  It  may  have  sus- 
tained through  its  compliance  with  the  orders  of  the  Oovemmcnit. 
(J.  Llchtman  &  Son,  Case  No.  393,  IV  these  Dec^  153,) 

Where  claimants  received  a  circular  from  the  War  Industries  Board 
stating  that  the  Government  had  flxeil  the  price  of  cotton  llnters  at 
$4.67  a  hundredweight,  as  a  base,  and  at  such  price  would  take  their 
entire  product  for  Government  use,  and  that  all  llnters  which  have 
not  been  voluntarily  tendereil  the  Government  at  such  time  will  be 
commandeered  as  actual  needs  develop,  and  a  second  clrcu'ar  fixes 
the  prices  at  which  llnters  of  higher  grades  will  lie  purchased  by  the 
Government,  such  circulars  are  not  compulsory  orders  and  sales  made 
to  the  Government  at  the  prices  offered  are  voluntary.  (I^uisville 
Bedding  Co.,  Orville  Beildlng  Co.,  J.  C.  Hlrschman  &  Co.,  W.  I. 
Blystone  &  Sons,  and  L.  Harbach's  Sons  Co.,  Cases  Nos.  2386,  2316. 
2423,  2413,  and  2396,  IV  these  Dec.,  309.) 

Where  claimant  received  a  War  Industries  Boanl  clrcu'ar  stating  that 
the  Government  had  fixed  the  price  of  cotton  linters  as  therein  speci- 
fied as  a  base  and  would  take  claimant's  entire  profluct  for  (»«vem- 
ment  use,  and  that  all  linters  not  voluntarily  teudere<l  the  Govern- 
ment would  be  commandeered  as  Government  needs  tlevelojieil,  and 
a  second  circular  fixed  the  prices  on  cotton  linters  of  higher  gra<les, 
such  circulars  are  not  compulsory  orders,  and  sales  made  to  the 
Government  at  the  prices  offereil  are  voluntary.  (r<K)ria  I^mngr 
&  Mattress  Co.,  Case  No.  2528,  IV  these  Dec..  623.) 

Where  the  United  States  Government  requested  and  Induced  claimant 
to  manufacture  cowhide  into  olive-drab  leather,  with  the  assurance 
that  the  Government  would  take  claimant's  entire  pnxluct,  there 
arose  under  the  act  of  March  2,  1919,  an  impied  obligation  on  the 
part  of  the  United  States  Government  to  reimburse  the  claimant 
for  its  loss  sustained  by  devoting  the  energies  of  its  plant  to  the 
manufacture  of  such  leather.  (The  Sawyer  Tanning  Co.,  Case  No. 
598,  IV  these  Dec.,  1080.) 
See  also  CONTRACTS,  What  Coxstittttes, 
COST-PLUS  CONTRACT. 

See  COSTS,  Legitimate. 

COSTS. 

Costs,  Bxpebimental. 

Where  experimental  costs  were  not  Incurred  by  claimant  in  ci»nnectu»Q 
with  performance  or  preparation  for  i)erforinance  of  a  contract 
claimant  is  not  entitled  to  reimbursement  therefor  under  Supply 
Circular  111  under  such  contract.  (American  Gas  Accuimilator  Co., 
Case  No.  1625,  IV  these  Dec.,  90.) 

Where  claimant  undertook  to  develop  a  gasoline  engine  generating 
set  to  meet  the  requirements  of  the  Government  with  the  hoiie  anti 
expectation  of  being  able  to  obtain  Government  orders  for  same. 
and  where  the  Government  demand  for  such  engine  set  ceased  be- 
cause of  the  signing  of  the  armistice  liefore  claimant  was  able  \o 
produce  a  satlsfactorj'  model,  there  is  no  obligation  on  the  part  of 
the  United  States  Government,  under  the  act  of  March  2,  1919,  to 
reimburse  claimant  for  costs  of  experimentation.  (Dilwood  Manu- 
facturing Co.,  Case  No.  2221,  IV  these  l>ec.,  297.) 
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Where  claimant  was  engaged  In  experimental  work  for  the  Govemme:it 
under  a  cost-plus  agreement  containing  no  limitation  on  the  amount 
of  expense  to  be  incurred  a  pifocurement  order  issued  to  claimant  after 
the  period  to  which  it  related  had  expired,  limiting  the  amount  of 
expense,  has  no  retroactive  effect  and  claimant  may  recover  what- 
ever is  due  under  the  original  agreement  without  regard  to  such 
attempted  limitation.  (E.  I.  Du  Pont  De  Nemours  &  Ck>.  (Inc.), 
Case  No.  1876,  IV  these  Dec.,  169. ) 

The  United  States  Government  is  not  liable  under  the  act  of  March  2,. 
1919,  for  experimental  costs  made  by  claimant  in  producing  gasoline 
engines,  in  the  absence  of  evidence  showing  that  the  Government 
especially  agreed  to  reimburse  claimant  for  such  cost.  (Kessler 
Motor  Co.,  Case  No.  535,  IV  these  Dec.,  1197.) 

The  claimant  is  entitled  to  be  reimbursed  for  costs  expended,  or  in- 
curred, in  constructing  at  the  request  of  the  Government  an  axle 
gauge  and  an  experimental  cart,  neither  of  which  was  required  under 
the  contract  or  specifications.  (George  B.  Marx,  Cases  Nos.  1961  to 
1965,  IV  these  Dec.,  696.) 

Where  a  duly  authorized  agait  of  the  Grovemment  directs  claimant, 
then  engaged  through  a  subcontractor  in  producing  cartridge  casea 
for  the  Government,' to  furnish  to  the  Government  for  experimental 
purposes  through  its  subcontractor  certain  component  parts  of  such 
cartridge  cases  manufactured  not  in  accordance  with  the  specifications 
of  the  contract  but  according  to  suggestions  of  the  subcontractor  and 
such  component  parts  are  manufactured  by  it,  there  is  an  implied 
agreement  to  reimburse  claimant  for  the  reasonable  cost  of  the 
articles  so  delivered  for  which  claimant  had  become  obligated  to  its 
subcontractor,  under  the  act  of  March  2,  1919.  (Russakov  Can  Co., 
Case  No.  1240,  IV  these  Dec.,  838.) 
See  also  CONTRACTS,   Implied;   CONTRACTS,  What   Onsti- 

TUTES. 

Costs,  Legitimate. 

Under  a  contract  on  a  cost-plus  basis  the  payment  of  claimant's  super- 
intendent's salary  during  the  time  that  he  was  absent  from  the  work 
without  the  permission  of  the  contracting  officer  and  attending  to  his- 
own'business  was  not  a  proper  item  of  cost  chargeable  to  the  Govern- 
ment, nor  was  the  payment  of  superintendent's  salary  after  claimant 
was  notified  by  the  contracting  officer  that  the  services  of  the  super- 
intendent were  no  longer  required.  (James  Alexander  Construction 
CJo.,  Case  No.  2176,  IV  these  Dec,  965.) 

An  advance  made  by  claimant  in  the  salary  of  its  auditor  made  in 
direct  conflict  with  the  instructions  of  the  contracting  officer  was  not 
a  proper  item  of  cost  under  the  contract.  (James  Alexander  Con- 
struction Co.,  Case  No.  2176,  IV  these  Dec.,  965. ) 

Money  paid  to  bring  a  man  to  the  job  when  the  man  was  a  competent 
employee  but  was  not  given  a  job  upon  arrival  was  not  a  proper  item 
of  cost  under  the  contract.  (James  Alexander  Construction  Co., 
Case  No.  2176,  IV  these  Dec.,  965. ) 

Where  the  contractor  improvidently  compromised  a  threatened  suit 
contrary  to  the  advice  of  Government  officers  in  charge,  money  so 
paid  was  not  a  proper  item  of  cost  under  the  contract.  (James 
Alexander  Construction  Co.,  Case  No.  2176,  IV  these  Dec.,  965.) 
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Wber^  b<Au$  paymPOLs  to  effi|4«iTp»^  and  ocht-n^  aiipear  to  have  bctia 
n^*Ur  in  tbtf^  exera^e  of  ?<iih]  biD4De%  jii«ljpiM«t  in  onler  to  keep  up 
the  iD«»nikr  of  dnimant'sc  rrt-zainizati'iD  and  the  necffftsary  i^xid  vil 
of   «HiT>i«k-   fitf^moDs^   sqi^ii   U»DaA«   are   profier   it*ins   of   overbeA'i 
exii^TL^,     I  Ameritf^an  Vrut.fn^  i  Vi^  Caae  N«».  ir^jd.  IV  thme  Deci,  fgi  » 

Advert i^fni:  ezpi^nne  in<'aiTpil  wfaik*  ttie  c<mtrmttor»  plant  vas  deTOC€»i 
SareWy  u*  war  work  ii«  d^K  a  proper  Itvm  of  overhead  expeoise. 
fABAeri^^an  Proriesii  Co^  Obj*"  Xo.  1-jS©.  IV  th^se  I>e^  :m.> 

In  tlv  a^nicn^je  of  a  ^jerial  aememenc  d4i>rmati4Mi  rrf  madimery,  n^ 
ii««irj  or  int«'n4]«^  to  lie  us^^tl  in  connect  ion  with  a  f;<»T««mient 
contmct,  iff  n^^  an  el4*nient  of  cuKt  In  tbe  i)«fCtl*'niHnt  of  that  Govem- 
nM4it  contract,  even  tlM»ucfa  fwc-h  macliiDery  was  new  niachinerr 
which  claimant  wajc  prevented  tij  its  GoTemment  work  from  oarusL 
<Crown  Cork  k  Seal  Co^  Cai*  No.  Idl5,  IV  these  ilec^  136.1 

If  a  c^jatnctor  under  a  c«^st-plti8  contmct  for  tbe  manufactni^  of 
««rtrid;i?e!^,  owingr  to  ttie  fact  that  it  ha^t  never  lieen  en|»ged  Ib 
mch  mauafactiire.  finds  It  neeeflsarj  to  pay  another  BKanafactnrer 
to  injstmct  certain  of  the  contractor's  eaq^loyees  in  proper  methods 
of  worlc,  fmr-h  ivayment  maj  be  OMuddered  an  element  of  eo^  mider 
tbe  contract.  (Crown  Cork  4  Heal  Co..  Case  No.  VM^  IV  tbe^e 
De*-^  136.1 

Wtiere  a  |^»rti<Hi  of  the  materials  allotted  to  a  manufacturer  of 
IttkUfilnmE  la  crnnpofled  of  rejected  articles,  which  require  tbe  remoral 
of  certain  parts  therefrMB  in  order  to  utilize  mich  materiala,  the 
exfi^'nse  ^iKrurred  bjr  the  manafBCtnrer  in  the  remoral  of  such 
liarts  is  a  part  of  tbe  coe$t  of  the  material  actually  employed  in 
manufacture  imder  a  contract  which  provides  that  in  addition  to 
tbe  sfieeified  unit  price  the  Government  shall  pay  the  coo  tractor  an 
acJdJtional  aro^>unt  per  boudMn  eqtiivalent  to  tbe  cost  of  the  mat^ial 
used  in  its  manufacture.  (The  Doehler  Die  Casting  Co.,  Case  N«>. 
2210,  IV  these  Dec.,  144a ) 

Where  a  c>st-|>lu.s  fiercentage  contract  for  tbe  construction  of  m  can- 
ton  men  t  prr>vides  that  tbe  contractor  shall  be  reimbursed  for  Its 
actual  net  exfjenditure  In  tbe  performance  of  tbe  contract,  as  may 
be  a|»provf>«]  or  ratified  by  the  contracting  officer,  the  serriees  an^l 
expefises  incurred  by  a  detective  agency  employed  by  tbe  c«>d- 
tractor  for  guarding  and  policing  tlie  work  and  furnishing  secret- 
service  agents  to  work  among  the  laborers  employed  on  tbe  work 
c<»mes  fairly  within  tbe  things  necesaary  for  such  constmctloo. 
lF'r*^l  T.  Ley  &  Co.  (Inc.K  Case  No.  754,  IV  these  Dec.,  553.) 

Where  a  d«'tective  agency  similar  to  tbe  PInkerton  I>etective  Agency 
is  eiiiploye<l  by  a  contractor  in  tbe  execution  of  a  cost-plus  per- 
centage crjDtract  for  the  construction  of  a  cantonment,  for  tbe 
purTMise  ttf  guarding  and  policing  tbe  work  and  furnishing  special 
agents  to  work  among  tbe  laborers^  section  ^t226,  U.  S.  Comp. 
Statutes,  d'les  not  prohibit  tbe  reimbursement  to  tbe  contractor 
for  such  expense  fioid  by  it  as  part  of  the  cost  of  constmction, 
sinr'e  the  detective  agency  was  emi^oyed  by  the  contractor  and  not 
by  the  Government.  (Fred  T.  Ley  &  Co.  Hnc),  Case  No.  754.  IV 
these  Dec.,  563. 

Where  an  enir>loyee  of  claimant,  employed  upon  work  pursuant  to  a 
cr>n tract  with  the  Government,  returns  to  his  home  and  tbe  cod* 
trar-tor  pays  his  tra\eling  exiienses,  such  expenses  are  within  tbe 
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terms  of  the  contract,  whieb  provides  that  the  contractor  shall  be 
reimbursed  for  the  cost  of  transportation  of  Its  employees  to  and 
from  the  work  contracted  for.  (Fred  T.  Ley  &  Co.  (Inc.),  Case  No. 
762,  IV  these  Dec.,  345. ) 

The  United  States  (Tovernnient  Is  not  obligated  to  reimburse  claimant 
for  its  salesman  commission  on  such  order  where  it  Is  shown  by 
the  evidence  that  no  c«)mmlssUm  was  chargeable  against  the  claimant 
until  the  goods  were  actually  delivered,  and  because  this  Is  a  sales 
expense  not  allowed  In  the  settlement  of  Government  contracts. 
(Kniffln  &  Demarest  Co.,  Case  No.  1657,  IV  these  Dec.,  60O.) 

Under  an  agreement  to  pr<^are  shop  drawings  for  a  battle  tractor 
or  tank  for  the  actual  and  necessary  cost  thereof,  plus  a  profit  of  10 
per  cent,  claimant  Is  entitled  to  make  a  fair  charge  for  his  own 
services,  but  Is  not  entitled  to  10  per  cent  profit  thereon.  (David 
Maxwell,  Case  No.  1749,  IV  these  Dec.,  35.) 

Where  the  termination  clause  of  a  contract  provided  for  the  reim- 
bursement of  costs  in  accordance  with  the  pamphlet  entitled  "  Defini- 
tion of  0)st  Pertaining  to  Contracts,"  issued  by  the  Chief  of  Ordnance 
June  27,  1017,  the  contractor  Is  entitled  to  reimbursement  for  extra 
compensation  paid  its  employees  In  order  to  keep  them  until  comple- 
tlon  of  the  contract.  Such  extra  compensation  may  be  considered  as 
coming  under  cost  of  direct  labor,  factory  overhead  expense,  and 
administrative  and  general  expense,  all  of  which  are  proper  ele- 
ments of  cost  under  the  pamphlet.  (Neptune  Meter  Co.,  Case  No. 
2471,  IV  these  Dec.,  190. ) 

Under  the  regulations  of  the  War  Department  In  making  adjustment  of 
suspended  contracts,  no  allowance  Is  permitted  as  an  Item  of  cost  for 
moneys  paid  as  commissions  or  otherwise  for  procuring  a  contract. 
(Northern  Engineering  Works,  Case  No.  1652,  IV  these  Dec.,  504.) 

W^here  a  **  cost  plus "  contractor  Is  negligent  In  preventing  or  dls- 

'  covering  theft  by  an  employee  the  amount  stolen  can  not  be  allowed 
as  part  of  the  cost  under  the  contract.  (The  Remington  Arms 
U.  M.  C.  Co.,  Case  No.  2378,  IV  these  Dec.,  842.) 

Where  two  watchmen  were  discharged  in  November,  1917,  and  a  clerk 
collected  their  wages  weekly  until  May,  1919,  before  discovery  by 
the  contractor ;  this  constituted  negligence  In  preventing  or  discover- 
ing the  theft  and  the  contractor  must  stand  the  loss.  (The  Reming- 
ton Arms  U.  M.  C.  Co.,  Case  No.  2378,  IV  these  Dec.,  842.) 

Where  a  construction  contract  on  a  cost  plus  percentage  basis  pro- 
vides that  salaries  of  contractor's  executive  ofilcers  shall  not  be  in- 
cluded as  items  of  cost,  and  the  secretary  of  a  subcontractor  under 
claimant  during  the  progress  of  the  work  devoted  his  entire  time  to 
superintending  the  construction  and  Is  paid  a  salary  therefor  and 
receives  no  salary  as  secretary,  such  salary  so  paid  him  Is  a  proper 
item  of  expense  to  be  considered  In  determining  overhead  under  the 
contract  (The  Snare  &  Triest  Co.,  Case  No.  2553,  IV  these  Dec.,  801.) 

Additional  costs  which  result  from  contractor's  loose  or  negligent 
business  methods  and  which  are  not  occasioned  by  the  orders  or 
through  the  agency  of  Government  officers  can  not  be  allowed  as 
costs  under  a  cost  i>lus  contract.  ( Stewart-McGehee  Construction 
Co.,  Case  No.  2184,  IV  these  Dec.,  1025.) 
See  also  CONTRACTS,  Construction;  EXPENSES,  Overhead; 
REIMBURSEMENT. 
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COUNCIL  OF  NATIONAL  DEFENSE,  RECOMMENDATION. 
See  CONTRACTS,  Recommendation. 

D. 

DAMAGES. 

Damages,  Unliquidated. 
See  JuBisDicnoN. 
DECISIONS. 

Decisions  Affibmed. 

Claim  under  the  act  of  March  2, 1919,  for  $2,500,  based  upon  an  alleged 
oral  agreement  for  the  manufacture  of  steel  helmets.  The  decision 
of  this  Board  denying  relief  affirmed  on  appeal  to  the  Secretary  of 
War.  (For  the  decision  of  this  Board  see  vol.  3,  p.  785.)  (Canton 
Metal  Celling  Co.  on  appeal  before  the  Secretary  of  War,  Case  No. 
1743,  IV  these  Dec.,  462.) 

CUaim  under  the  act  of  March  2,  1919,  for  $33^94.47,  based  upon  an 
alleged  oral  agreement  in  relation  to  the  manufacture  of  airplane 
propellers.  Decision  of  this  Board  denying  relief  affirmed  on  an>eal 
to  the  Secretary  of  War.  (For  the  facts  see  vol.  1,  p.  851.)  (Da- 
venport-Brown CJo.,  on  appeal  before  the  Secretary  of  War,  Case  No. 
83,  IV  these  Dec.,  459. ) 

Claim  under  the  act  of  March  2,  1919,  for  $4,872.35,  based  upon  an 
implleil  contract  for  hay.  The  decision  of  this  Board  denying  relief 
affirmed  on  appeal  to  the  Secretary  of  War.  (For  the  facts  see  Vol. 
Ill,  p.  583.)  (Dewey  Brothers  Co.,  on  appeal  before  the  Secretary  of 
War,  Case  No.  1223,  IV  these  Dec.,  465.) 

Claim  under  the  act  of  March  2,  1919,  for  $24,022.21,  based  upon  an 
alleged  oral  agreement  for  grate  furnaces.  The  decision  of  this 
Board  denying  relief  afflnned  on  appeal  to  the  Secretary  of  War, 
(For  the  decision  of  tliis  Board  see  Vol.  IV,  p.  213.)  (Williamson 
Heater  Co.,  on  appeal  before  the  Secretary  of  War,  Case  No.  674,  IV 
these  Dec,  466.) 

Claim  under  the  act  of  March  2,  1919,  for  $21,585.93,  based  upon  an 
alleged  oral  agreement  in  relation  to  the  construction  of  an  electric 
power  line.  The  decision  of  this  Board,  denying  relief,  affirmed  ou 
appeal  to  the  Secretary  of  War.  (For  the  decision  of  this  Board  net* 
Vol.  Ill,  p.  254.)  (Massilon  Electric  &  Gas  Co.,  on  appeal  before  the 
Secretary  of  War,  Case  No.  374,  IV  these  Dec.,  464.) 

Claim  under  the  act  of  March  2,  1919,  for  $19,274.^  based  upon  an 
alleged  oral  agreement  relating  to  the  manufacture  of  woolen 
trousers.  The  decision  of  this  Board  denying  relief  affirmed  on  ai>- 
peal  to  the  Secretary  of  War.  (For  the  facts  see  vol.  3,  p.  203.  > 
(Modem  Pants  Co.  on  appeal  before  the  Secretary  of  War,  Case  No. 
2204,  IV  these  Dec.,  461.) 

Claim  under  the  act  of  March  2,  1919,  for  $103,516.40,  based  upon  an 
implied  agreement  in  relation  to  the  construction  of  a  tube  mill.  The 
decision  of  this  Board  denying  relief  affrmed  on  appeal  to  the  Sec- 
retary of  War.  (For  the  facts  see  vol.  2,  p.  296.)  (Mueller  Metals; 
Co.,  on  appeal  before  the  Secretary  of  War,  Case  No.  601,  IV  these 
Dec.,  468. ) 

Claim  under  the  act  of  March  2,  1919»  for  the  cost  of  facilities  based 
upon  a  written  contract  for  cleaning  uniform  clothing,  and  also  an 
alleged  oral  agreement  in  connection  therewith.  The  decision  of 
this  Board  denying  relief  affirmed  on  appeal  to  the  Secretary  of  War. 
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(For  the  facts  see  vol.  2,  p.  265.)     (Progress  Laundry,  on  appeal 
before  the  Secretary  of  War,  Case  No.  1241,  IV  these  Dec..  457.) 
Claim  under  act  of  March  2,  1919,  for  ^550,  based  upon  an  alleged  oral 
agreement  in  connection  with  a  formally  executed  contract  for  en- 
velopes.   The  decision  of  this  Board  denying  relief  affirmed  on  appeal 
to  the  Secretary  of  War.     (For  the  decision  of  this  Board  see  vol.  3, 
p.  32.)     (Sewell  Clapp  Envelopes,  on  appeal  before  the  Secretary  of 
War,  Case  No.  ^33,  IV  these  Dec,  471. ) 
Claim  under  act  of  March  2, 1919,  for  $37,937.26,  based  upon  an  alleged 
oral  agreement  for  the  manufacture  of  binoculars.    The  decision  of 
th4s  Board  denying  relief  affirmed  on  api)eal  to  the  Secretary  of  War. 
For  the  facts  see  vol.  1,  p.  338.)     ( Spoor-Berggren  Binocular  Lab- 
oratory, on  appeal  before  the  Secretary  of  War,  Case  No.  158,  IV 
these  Dec.,  453.) 
Claim  under  the  act  of  March  2,  1919,  for  $62,400.11,  based  upon  an 
implied  agreement  in  relation  to  glycerine.    Decision  of  this  Board 
denying  relief  affirmed  on  appeal  to  the  Secretary  of  War.    (For  the 
facts  see  vol.  1,  p.  723.)     (Allen  B.  Wrisley  Co.,  on  appeal  before 
the  Secretary  of  War,  Case  No.  404,  IV  these  Dec.,  458.) 
DEFAULT,  CANCELLATION  FOR. 

See  CONTRACTS.  Cancellation. 
I>ELIVERIES. 

Delheries,  Late. 

See  ACCEPTANCE. 
Deliveries,  Suspended. 

See  LIABILITY  OF  PARTIES. 
DEPRECIATION  OF  PLANT  EQUIPMENT. 

See  AMORTIZATION. 
DESTRUCrriON  BY  FIRE. 

See  LIABILITY  OF  PARTIES. 
DIRECTIONS   TO   PROCEED   WITHOUT   WAITNG   FOR   FORMAL   CON- 
TRACT. 

See  AGENTS,  Authority  to  Bind  Government. 
DISPUTE  UNDER  CONTRACT  EXECUTED   IN   MANNER  PRESCRIBED 
BY  LAW. 

See  JURISDICTION. 
i:)OCUMENTS  INCORPORATED  IN  CONTRACT  BY  REFERENCE. 

See  CONTRACrrS,  Construction. 
DURESS. 

See  CONTRACTS,  What  Constitutes. 

E. 

KNGINEERING  AND  DEVELOPMENT  EXPENSES. 

See  COSTS,  Experimental. 
KQUIPMENT,  RENTED,  RESPONSIBILITY  FOR. 

See  LIABILITY  OF  PARTIES. 
KRRORS  OF  CLAIMANT'S  EMPLOYEES. 

See  CONTRACTS,  Construction. 
KVIDBNCE. 

The  fact  that  such  written  contract  was  not  executed  in  a  manner  as 
provided  by  law  does  not  render  same  inadmissible  as  evidence  tend- 
ing to  establish  the  agreement  of  the  parties.  (Edward  G.  Budd 
Mfg.  Co.,  Case  No.  2143,  IV  these  Dec.,  625.) 
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Where  a  cUiimaut  persistently  disregards  coiuniuuleatioiiH  of  this 
Board  for  information  and  falls  to  appear  at  the  hearing,  which  has 
been  continued  at  claimant's  request,  the  Boanl  will  disi^oee  of  the 
case  upon  the  record,  and  if  there  is  nothing  in  the  record  to  substan- 
tiate clalmnnt's  demand,  it  will  he  disallowed.  (Clinton  Knitting  Co., 
Case  No.  1182,  IV  these  Dec.,  930.) 

A  claimant  whose  contract  has  been  su8i)ended  is  not  entitled  to  n^- 
lief  In  a  lump  slim  without  proof  of  expenditures  and  obligations 
Incurred  under  the  contract.  (Commercial  Bank  of  Spanish  Anierlcji^ 
Case  No.  2367,  IV  these  Dec.,  935.) 

Whore  a  claimant,  basing  its  claim  on  an  informal  agreement  under 
the  act  of  Marcli  2,  1919,  after  requesting  and  obtaining  three  con- 
tinuations, fkils  to  appear  or  produce  any  testimony  and  the  Board 
receives  no  reply  to  any  of  three  letters  requesting  claimant  to  set 
a  date  for  hearing  satisfactory  to  It,  the  claim  will  be  determined  by 
the  Board  on  the  record  before  it  and  from  such  record  the  Bpard  is 
unable  to  find  an  agreement  within  the  meaning  of  said  act.  (De> 
fiance  Check  Writer  Corp.,  Case  No.  567,  IV  these  Dec.,  707.) 

Where  the  claimant  testified  that  the  Government  agent  said,  "You 
go  home  and  build  a  thousand  of  these  415*h  and  it  will  not  be  long 
until  the  formal  order  will  go  through";  and  the  Government  agent 
denied  that  he  told  claimant  to  go  home  and  make  the  furnaces,  or 
ordered  1,000,  but  merely  told  him  he  would  probably  get  an  order 
for  a  thousand  furnaces ;  there  was  a  failure  of  proof  and  no  agree- 
ment was  established  under  the  act  of  March  2,  1919.  (WilUamson 
Heater  Co.,  Case  No.  674,  IV  these  Dec.,  213.) 

The  claimant  testifieil  In  substance  that  he  was  requested  by  duly 
authorized  Government  agents  to  purchase  certain  machinery,  and 
that  he  was  assured  of  future  contracts ;  while  the  agent  denied  that 
he  had  requested  the  purchase  of  machinery,  but  merely  advised  it, 
and  denied  any  assurances  as  to  future  contracts.  This  was  a  fiail- 
ure  of  proof  and  no  agreement  was  established.  (High  Rock  Knit- 
ting Co.,  Case  No.  696,  IV  these  Dec.,  183.) 

A  subsequent  course  of  dealing  is  not  evidence  of  a  prior  understanding 
between  the  parties.  (International  Harvester  Co.,  Case  No.  156S« 
IV  these  Dec.,  794.) 

Where  claimant  does  not  attend  a  hearing  and  the  testimony  of  Gov- 
ernment ofllcers  flatly  contradicts  claimant's  affidavits  alleging  an 
agreement,  it  must  be  held  that  there  was  no  agreement.  (Interna- 
tional Thread  Gauge  Manufacturing  Co.,  Case  No.  1487,  IV  these 
Dec.,  283.) 

The  plain  words  of  an  unambiguous  written  contract  may  not  be  varied 
by  parol  evidence.  Accordingly,  a  party  to  a  contract  will  not  be 
heard  to  say  that  he  believed  when  he  signed  it  that  it  did  not  apply 
to  a  certain  steam  shovel  if  the  contract  as  properly  interpreted  did 
actually  include  the  shovel.  (IClebe  &  Co.,  Case  No.  1600,  IV  thes^ 
Dec.,  519.) 

Where  the  claimant,  though  requested,  fails  to  appear  and  testify  at  llie 
hearing  of  his  claim,  produces  no  witnesses,  can  n^t  name  the  oflker 
with  whom  his  alleged  contract  was  made,  and  produces  no  documen- 
tary evidence  to  substantiate  his  claim,  and  none  can  be  found  In 
the  Government  files,  the  claim  will  be  dismissed.  (William  J.  Law- 
rence, Case  No.  1951,  IV  these  Dec.,  899.) 
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Where  the  claimant's  evidence  was  to  the  effect  tliat  a  Government 
officer  made  an  oral  agreement  with  claimant  to  pay  it  an  increased 
price  on  IJovernmeut  work,  and  the  Government  officer  positively 
denies  same  and  is  corrolH>rated  hy  a  letter  written  by  claimant, 
there  was  a  failure  of  proof,  and  no  contracj;  was  established  under 
the  act  of  March  2,  1919.  (Manhattan  SiMmKiuj;  Works,  Case  No. 
677,  IV  these  Dec.,  1067.) 

Where  the  claimant  testitied  that  he  was  told,  by  an  authorized  Gov- 
ernment ajcent,  that  his  tlrm  luid  been  awarded  a  contract  and  "  You 
can  go  ahead  and  it  will  take  about  8  or  10  days  before  you  receive 
the  regular  form";  and  the  <lovernment  agent  testified  that  he  did 
not  tell  the  claimant  to  go  ahead  and  make  preparations,  and  that 
the  only  information  he  gave  was  that  a  contract  had  been  recom- 
mended ;  and  no  contract  or  order  was  ever  issued,  there  was  a  fail- 
ure of  proof  and  no  contract  was  established.  (L.  Margulles  &  Son 
(Inc.),  Case  No.  1708,  IV  these  Dec.,  376.) 

Claim  for  loss  on  harness-makers*  neetlles  and  other  similar  equipment 
under  the  act  of  March  2,  1919.  Held,  evidence  shows  no  agreement 
within  said  act.  (National  Novelty  Co.,  Case  No.  1707,  IV  these 
Dec.,  372. ) 

Claim  under  the  act  of  March  2,  1919,  for  $41,459.88  on  an  alleged 
agreement  for  hardware.  Held,  relief  denied,  as  evidence  falls  to 
establish  agreement.  (National  Novelty  Co..  Case  No.  2029,  IV  these 
Dec,  371.) 

Where  the  evidence  does  not  establish  the  informal  agreement  relleil 
upon  by  claimant,  there  can  be  no  relief  awarded  claimant  upon  the 
act  of  March  2,  1919.  (Pfflu  Mfg.  Co.,  (Uise  No.  1554,  IV  these  Dec, 
144.) 

Where  the  claimant  testified  that  he  was  Instructed  to  purchase  ma- 
terial and  machinery  to  perform  a  contract  which  had  been  recom- 
mended, which  was  denlefl  by  the  <iovernment  agent,  there  was  a 
failure  of  proof  and  no  agreement  was  established  under  the  act  of 
March  2,  1919.  (Rltter  &  Sons  Clothing  Ct).,  Case  No.  1725,  IV  these 
Dec,  151.) 

Negotiations  between  the  claimant  and  the  Government  which  culmi- 
nated in  a  formal  contract  under  which  the  claimant  was  to  furnish 
Ice  for  Camp  Travis  for  ai  period  of  one  year,  with  an  option  on  the 
part  of  the  Government  to  extend  it  four  yeiirs,  which  formal  con- 
tract was  signed  by  both  parties,  can  not  be  regarded  as  evidence 
establishing  an  oral  contract  under  the  terms  of  which  the  claimant 
was  to  furnish  the  ice  for  such  camp  for  a  i)eriod  of  five  years. 
(Southern  Ice  &  Cold  Storage  Co.,  Case  No.  1765,  IV  these  Dec,  444.) 

Claimant  is  not  entitled,  under  the  act  of  March  2,  1919,  to  reimburse- 
ment for  expenditures  made  for  equipment  preparatory  to  furnish- 
ing Ice  for  the  Government  for  a  period  of  five  years  in  the  absence 
of  evidence  showing  a  contract  under  which  claimant  was  to  furnish 
Ice  for  that  period.  (Southern  Ice  &  ('old  Storage  Co.,  CJase  No.  1765, 
IV  these  Dec.  444.) 

Where  claimant  alleges  an  agreement  with  a  certain  Government 
representative,  but  does  not  attend  the  hearing  or  !>roduce  evidence 
In  support  of  the   agreement,  and  the   representative  in  question 
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denies  bavinfr  made  the  agreement,  it  must  be  held  that  there  was 
no  agrreement.     (Woelfel  Leatlier  (^o..  Case  No.  2442,  IV  these  Deo., 
740.) 
Where  it  is  sought  to  establish  an  oral  agreement  with  the  Government, 
and  the  Goremnient*8  representative  is  deceased,  claimant  Is  in- 
competent to  testify  as  to  conversations  with  the  deceased  representa- 
tive of  the  Government,  which  it  claims  constitute  the  oral  agree- 
ment.    (Wright  Works   (David  A.  Wright).  Cases  Nos.  2660  and 
2061,  IV  these  I>ec.,  850.) 
Where  goods  are  sold  f.  o.  b.  destination  and  are  to  be  delivered  by 
carrier,  the  burden  is  on  the  .seller  to  establish  the  delivery  at  desti- 
nation of  the  quantity  for  which  claim  is  filed.     (Toungstown  Sheet 
&  Tube  Co.,  Case  No.  1730,  IV  these  Dec,  82.) 
See  also,  CONTRACTS,   Adjustment;   CONTItACTS,   Anticipa- 
tion ;  (JONTRACrrS,  Formal. 
EXCESS  .MATERIAL. 

See  BUSINESS  RISK. 
EXPKNI>ITrRES  IN  ANTICIPATION  OF  CONTRACT. 

See  i  U  >NTR Ain'S.  Anticipation. 
EXPENSES. 

EXPKNSKS   Al-TKR   No\'EMBER  12,  1918. 

See  JURISDICTION. 

EXPENSKS,   EXPimiMENTAL. 

See  COSTS,  Experimental. 
ExPENsi>i,  Extra. 

Although  the  cost  of  producti<»n  may  be  increased  because  of  a  street 
railway  strike  and  an  epidemic  of  influenza,  such  circumstances  do 
not  entitle  claimant  to  a  price  in  excess  of  that  fixed  in  its  contract. 
(Buffalo  Shirt  Co.,  Ca.se  No.  1671,  IV  these  Dec.,  1258. > 

Wliere  the  Oovemment  furnishes  defective  shirt  patterns,  ttie  defects 
in  which  are  not  dis(*overed  by  claimant  until  after  a  large  numl>er 
of  Hhirts  have  been  cut  therefrom,  claimant  is  entitled  ^o  reimburse- 
ment for  the  extra  expense  in  recutting  at  the  direction  of  a  duly 
authorised  agent  of  the  War  Department  the  mhterials  according  to 
revised  patterns  furnished  by  the  Oovemment.  (Charles  Falken- 
berg,  Case  No.  1700,  IV  these  Dec.,  772.) 

Where  the  Government  furnishes  cloth  to  a  manufacturer  out  of  which 
cloth  shirts  are  to  l)e  manufactured,  the  Oovemment  is  not  liable 
to  the  manufacturer  for  extra  expense  in  remaking  tlie  shirts,  due  to 
neglec't  of  the  manufacturer  to  exercise  reasonable  care  in  their 
manufacture.  (Charles  Falkenberg,  Case  No.  1760,  IV  these  IVc., 
772.) 

Wliere  an  informal  contract  for  the  manufacture  of  articles  from  mate- 
rials to  be  furnished  by  the  Ctovemment  is  suspended  by  the  Oov- 
emment, tlie  contractor  is  not,  under  the  facts  in  this  case,  entltleil 
to  an  allowance  for  additional  expense  due  to  the  delay  of  the  tiov- 
emment  in  furnishing  materials.  (J.  &  F.  Ooldstone  &  Co..  Case  No. 
2434,  IV  these  Dec.,  803.) 

Where  the  Government  furnishes  materials  in  unusual  widths  for  tbe 
use  of  a  manufacturer  in  executing  a  Government  contract,  and  on 
account  thereof  the  contractor  incurs  additional  expense,  not  cim- 
templated  by  the  parties  at  the  tipic  the  contract  was  signed,  the 
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contractor  is  entitled  to  an  allowance  for  sach  additional  expense. 
(J.  &  F.  Goldstone  &  Co.,  Case  No.  2434,  IV  these  Dec..  803.) 
Where  the  contractor  was  required  to  pack  for  export,  in  a  way  differ- 
ent from  ordinary  commercial  packing,  at  an  additional  expense,  he 
is  entitled  to  be  reimbursed  therefor.  (Iron  City  Tool  Works 
(Ltd.),  Case  No.  1550,  these  Dec.,  430.) 

Where  the  claimant  durtn^  the  performance  of  a  contract  to  famish 
the  Government  a  quantity  of  bleaching  powder  at  a  stipulated  price 
was  required  to  buy  a  quantity  of  chlorinated  lime,  necessary  in 
such  production,  at  an  advance  price  due  to  the  action  of  the  Ck>y- 
emment  in  fixing  the  price  of  such  commodity,  the  United  States 
€k)vemment  is  not  obligated  under  the  act  of  March  2,  1919,  to 
reimburse  the  claimant  for  the  loss  thereby  sustained.  (Mendelson 
Corporation,  Case  No.  2126,  IV  these  Dec.,  736.) 

Where  the  contractor,  in  manufacturing  articles  under  a  formally  exe- 
cuted contract,  incurred  extra  expense  for  changes  necessary  to 
satisfy  Government  Inspectors,  but  there  was  no  express  or  implied 
agreement  separate  from  the  formal  contract  to  pay  for  such  changes, 
the  absence  of  such  a  separate -agreement  prevents  any  claim  from 
arising  under  the  act  of  March  2,  1919.  (National  Manufacturing 
Corporation,  Case  No.  1485,  IV  these  Dec.,  4. ) 

Where  claimant  had  a  contract  with  the  Government  for  roofing  which 
contained  no  provisions  as  to  time  of  performance,  except  that 
claimant  was  to  begin  work  immediately  and  that  its  rate  of  speed 
was  to  be  controlled  by  the  general  contractor,  and  claimant  in- 
curred extra  expense  owing  to  the  fact  that  it  could  not  proceed 
at  once  with  the  actual  roofing  because  the  buildings  were  not 
ready  for  roofing,  there  is  no  ground  for  a  claim  against  the  Govern- 
ment for  such  extra  expense.     (Neal  Blun  Co.,  Case  No.  1897,  IV 
these  Dec.,  692.) 
See   (Uso    CONTRACTS,    Implied;    CONTRACTS,    Settlement; 
(X)STS,  Legitimate. 
Expenses,  In  Anticipation  of  Contract. 
See  CONTRACTS,  ANTiciPATroH. 
Expenses,  CKxrheau. 

Where  a  contractor  is  the  owner  of  certain  patents,  the  cost  of  which 
he  is  prorating  over  a  period  of  years,  such  prorata  cost  is  a  proper 
item  of  overhead  expense,  as  is  also  depreciation  in  the  value  of 
patterns,  where  the  patents  and  patterns  were  refiuired  for  and  used 
in  the  performance  of  the  contract  (American  Process  C3o.,  Case 
No.  1559,  IV  these  Dec..  221.) 

Where  it  is  customary  for  the  contracting  company  to  pay  its  president 
and  treasurer  a  certain  percentage  on  its  annual  profits,  such  items 
are  not  proper  elements  of  overhead  expense  properly  chargeable  to 
the  contract.  (American  Process  O).,  Case  No.  1559,  IV  these  Dec., 
221.) 

In  order  to  ascertain  the  amount  of  administrative  overhead  charge- 
able against  the  contract  herein,  the  amount  of  the  sales  for  the  year 
should  be  divided  into  the  administrative  expense  for  the  year,  and 
the  face  value  of  the  contracts  should  be  multiplied  by  the  per- 
centage thus  obtained.  This  would  give  the  amount  chargeable 
against  the  contracts,  if  completed.    When  uncompleted,  this  amount 
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should  be  multiplied  by  the  percentage  of  performance.  ( Northern 
Engineering  Works,  Case  No.  1652,  IV  these  Dec.,  504.) 
In  order  to  ascertain  the  amount  of  factory  overhead  applicable  to  the 
contract,  the  total  factory  overhead  for  the  year  should  be  divided 
by  the  total  sales  for  the  year,  and  the  percentage  tlius  obtained 
multiplied  by  the  face  value  of  the  contract.  In  the  case  of  an  un- 
completed contract,  the  sum  chargeable  against  the  completed  con- 
tract should  be  multiplied  by  the  percentage  of  time  the  work  com- 
pleted bears  to  what  it  would  have  taken  to  complete  the  contract. 
(Northern  Engineering  Works,  Case  No.  1652,  IV  these  Dec.,  504.) 
The  sum  of  $10,000  allowed  claimant  by  the  District  and  Bureau 
Claims  Boards  in  lieu  of  overhead  expenses  and  for  work,  labor, 
and  services  during  the  period  of  suspension  Is  deemed  fair  and 
equitable.  (T.  B.  Rice  &  Sons  Co.,  Cases  Nos.  2890,  2391,  2392,  and 
2505,  IV  these  Dec.,  1061.) 

See  also  CONTRACTS,  Settlement  ;  CONTRACTS,  Suspewsion  : 
COSTS,  Lbqitimate. 
Expenses,  Reimbubsement. 

See  REIMBURSEMENT. 
EXPERIMENTAL  COSTS. 

See  COSTS,  Experimental. 
EXPRESSION  OF  OPINION. 

See  CONTRACTS,  What  Constitutwi. 
EXTRA  EXPENSE. 

See  EXPENSES,  Extba. 
EXTRA  MATERIAL. 

Extba  Material  as  Result  of  Government  Requirements. 
See  CONTRACTS,  Implied. 

F. 
FACILITIES. 

Facilities,  Agreement  to  Pat  Amortization  on. 

See  AMORTIZATION. 
Facilities,  Amortization. 

See  AMORTIZATION. 
Facilities,  Increased. 

Where  claimant  purchases  special  machinery  for  the  purpose  of  execut- 
ing Government  contracts,  only  such  portion  of  the  expense  thereof 
may  be  allowed  as  was  Incurred  for  the  purpose  of  executing  tbe 
contract  under  which  the  claim  is  filed.     (J.  &  F.  Groldstone  &  Co., 
Case  No.  2434,  IV  these  Dec.,  808. ) 
Where  claimant  had  a  contract  at  a  unit  price  which  did  not  include 
any  amortization  of  facilities,  and  there  was  no  promise  on  behalf 
of  the  Government  to  reimburse  claimant  for  facilities,  claimant  is 
not  entitled  to  such  reimbursement  merely  because  an  officer  of  the 
€U)vemment  suggested  that  claimant  should  Increase  Its  facilities. 
(York  Finishing  Works,  Case  No.  1858,  IV  these  Dec,  685.) 
See  also  CONTRACTS,  Anticipation;  CONTRACTS,  OoNSimcc- 
tion  ;  CONTRACTS,  What  Constitutbs. 
Facilities,  Special. 

See  CONTRACTS,  Construction. 
Facilities,  Unamortized, 

See  AMORTIZATION. 


155«J  TOPICAL  rSTL'EJL, 


T:'>*i    f.-r   fzxfiir»n#«.   bet   i!:*  «*jcxr»s    sE<<i!T   w^<k    cracks   ir? 

•i>^  ntc  «♦>  pr«:TL.iEi  ajjui  vh^nt  is  c-o  «ch«r  ajjcgjiKjit  for  swi 
iL***irmZf*.  tfi^re  »  iui>  -r^-lijatipr^i  <a  tfce  G^^vrenuncBC  to  reinibcr«e 
ti*  -^^ziasc  '±*T«f.:r.     I'Si.rrlizrz  M«x«^>r  Track  Ox,  C*ae  N<jl  2W7. 

W2rr^  irr-«TnLij«»  »  TnA3ti#>rB«d  bj  the  G-^'V'eniflKBt  and  disciAirM*! 
b J  It  aci  i«>%  arft  it  1la«  kixmitfbBt  tbnv«>C.  k>  reeov^fj  can  be  had 
t^«s«£ar  an^i^  a  ^^s^rxzm  Biemit  roie.     •St^rtin^  M«X'-ir  Track  Ox, 
Caja  X^.  2M7.  IT  tkeae  Dec  20.  i 
IXTERErrr. 

I]iT«ns5C  •»  Byjc^T  b»3«T0vcd  br  tfae  claimant  for  tlie  paiposg  of  por- 
fSji^^iLz  cflwipcoect  rtquirtd  bj  ita  cootraccs  for  fiadlitiei  ia  beld  to 
be  aa  ei^aacKt  of  cioict  az:4»r  the  CKAtract  becaase  the  eootract  for 
Cacilitii»  emlMdl*^  br  icfeienie  the  'Defioitiofi  of  cost  pertaining 
to  contracts^''  fe»<iKd  Jane  2T.  IdlT,  which  iiwwidea  -*•  •  •  tbe 
cvjctrictiB^  oAcer  ariO  reuabime  the  contractor  for  interest  paid 
bj  it  on  B«oET  bomrved  to  finance  the  paiUiaae  of  ■mafaks 
ikee«:s8ar7  to  cotnpfete  cmtracts  for  the  UniLed  States,**  and  the 
facilities  wtere  ti^emsetres  the  materials  the  subject  of  the  coo- 
trxf.    fCnova  Cork  Sl  Seal  Co^  Case  Xol  IMS,  IT  these  Dec,  Id&i 

W>Mre  ciaia^nt  !»  a  Aefiioz  orsanlzati^jo  and  had  no  moocT^  invested 
ia  rav  niaceTia!:«L  it  is  not  entitled  to  interest,  i  Pftti^Mirsh-De^ 
M.xne*  Steel  Cf^  Case  No.  572.  IT  these Ded2L) 

t'l-kirr^nr  »  enutJtrd  Vp  intefest  aiwn  Ins  capical  inTcsted  in  rav  mzi- 
ferial^  fr^jat  tine  time  of  .<a.<*pnK«io  to  the  time  of  parment  under 
9fru*jtk  C  of  :f  ai4*lj  Ortralar  19,  Manrh  6^  1919.  as  a  canrins  char^v-. 
nn^e-t^  it  apf^ears  that  tiie  c«Atra<^  is  a  kjcmn^  <^4ie.  1 31  air  Stenhers. 
ra^  N.ju  i35&.  IT  tLeae  Dec,  11:217. 1 
IxzTMXsn  ra  ABSi3CE  or  SriFrxATioS- 

WbtTv-  rhe  <!«:«  tractor  has  r<irtiallj'  completed  the  articles  which  it  ha*l 
azret-fi  to  pn*icce  and  it  H  inip4.«sible  for  the  Board  to  deiemilDe 
»if*>D  the  ref'.'rd  h-f*fore  it  whether  or  not  the  contract  wa*  a  profitable 
one  ar.d  th»>Te  Is  do  evidect-e  fhait  it  was  an  improTiilent  contract,  the 
B««nl  will  pnea^nn«  that  the  contract  was  a  profitable  one  and  wiLi 
allow  the  c%ffiir2tf:i**r  a  canyins:  chanre  of  6  per  cent  per  annum  u^*Tk 
the  raw  luateriaW  ntt^^jsarj-  for  the  c«»mpletioD  of  the  contract  ai.*! 
•>n  babd  at  rh**  tin.e  *»f  its  >TL<pensi4in.  from  such  time  nntii  pesj- 
uje*it  f^r  iniit*-rial  is  mad**,  provided  sn«-h  charge  was  ihh  taken  in:« 
consideration  in  a  previous  settlement  agreement  (Belmont  Ift^ 
Wi>rks.  Case  No.  21»j8,  IT  these  Dec,  959.) 

Wh*-re  a  ilaly  authorized  azent  of  the  GovCTniuent  orally  agrees  wir». 
claimant,  eriipizes  in  the  manafactnre  of  motor  trucks  nnder  a  fomsn* 
*-ODtrai:-t  that  the  GovemiiieDt  will  reimburse  the  contracti»r  for  ad*l:- 
ri«»nal  exr**r.?»e  du**  to  fhauz*^  in  the  specifications,  and  interest  is  pa:«l 
by  the  claiDtnnt  on  rn<»ney  borroweil  from  the  Government  thnniirh 
rhe  War  Cre<lits  Rranl  durinz  the  period  of  delay  caused  by  cfaan?H« 
in  i^ierifir-ations.  the  Government  is  ni>t  obligated  to  claimant  for  such 
inier»*st,  siu*-e  there  was  n«j  expr<*«s  agreement  to  pay  the  san«»- 
fD*-nby  3Iot«T  TPKk  Co.,  Case  No.  15.">5,  IT  these  Dec,  67S.> 
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Where  for  the  construction  of  additional  facilities  at  a  plant  claimant 
had  an  informal  agreement  that  the  Government  would  either  pay 
the  cost  thereof  or  make  prompt  reimbursement  therefor  to  claimant 
if  it  should  pay  for  same,  and  there  is  no  provision  in  such  agree- 
ment whereby  claimant  Is  to  receive  Interest  on  any  sums  paid  by  it, 
such  provision  is  construed  as  only  requiring  i*eimbursement  to  be 
made  within  a  reasonable  time  and  such  reimbursement  having  been 
so  made,  claimant  would  not  be  entitled  to  Interest  on  the  sums  paid 
out  by  it.  (Western  Cartridge  Co.,  Case  No.  2527,  IV  these  Dec., 
819.) 
Interest  on  Claims  Against  Government.  ^ 

Where  there  is  no  provision  In  the  contract  for  the  allowance  of  Interest 
and  no  statute  authorizing  the  payment  of  interest  under  the  cir- 
cumstances of  this  case,  claimant  is  not  entitled  to  recover.  (Curtis 
&  Co.  Manufacturing  Co.,  Case  No.  2440,  IV  these  Dec.,  1158.) 

Interest  can  not  be  allowed  in  connection  with  claims  against  the  Gov- 
ernment  unless  expressly  contracted   for.      (Section  1091   Revised 
Statutes.)     (Dayton  Evaiwratlng  &  Packing  Co.,  Ca.se  No.  1612,  IV 
these  Dec.,  786.) 
See  aluo  CONTRACTS,  Construction. 

J. 
JURISDICTION. 

Where  the  claimant  has  two  contracts  and  the  lirst  formal  contract 
is  fully  performed  and  the  second  contract  is  suspended,  no  los.ses 
under  the  first  c*ontract  can  be  considered  in  a  settlement  of  the 
second,  as  the  Secretary  of  War  has  no  jurisdiction  of  the  first  con- 
tract after  performance.  (American  Seating  Co.,  Case  No.  76,  IV 
these  Dec,  127. ) 

Where  releases  are  attempted  to  be  made  by  the  War  Industries 
Board  subsequent  to  December  31,  1918,  such  releases  are  void 
because  of  the  presidential  order  dissolving  the  War  Industries 
Board  on  such  date,  except  for  certain  puiposes  not  here  material. 
(Antrim  Iron  Co.;  Desmond  Charcoal  &  Chemical  Co.;  Cleveland 
Cliffs  Iron  Co. ;  Thomas  Keery  Co.  (Inc.)  ;  Thomas  Keery  Co.  (Inc.)  ; 
E.  I.  du  Pont  de  Nemours  &  Co. ;  and  Delta  Chemical  Co.,  C-ases 
Nos.  93,  189,  188.  123,  124,  383,  and  91,  IV  these  Dec.,  (>40.) 

In  order  for  the  Board  of  Contract  Adjustment  to  have  and  exercise 
Jurisdiction,  it  must  be  established  that  there  was  some  performance 
of  the  contract,  or  expenditures  made,  or  obligations  incun-ed  ui>on 
the  faith  of  the  same  between  the  time  the  contract  was  entered 
into  and  November  12,  1918.  (C.  Austern  &  Co.,  Case  No.  2305,  IV 
these  Dec.,  484. ) 

This  Board  has  no  Jurisdiction  of  a  claim  under  the  act  of  March  2, 
1919,  where  the  claim  is  not  presented  until  nfjer  June  30,  1919. 
(Barnhardt  Bros.  &  Spindler,  Case  No.  2337.  IV  these  Dec.,  343.) 

Before  a  claimant  can  be  granted  relief  under  the  act  of  March  2. 
1919,  It  must  be  established  that  there  was  some  ])erformance  of  the 
contract,  or  expenditures  made,  or  obligations  incuri*ed  uf»on  the 
faith  of  the  same  between  the  time  the  contract  was  enteretl  into 
and  November  12,  1918.  (M.  Bernstein  &  Co.,  Case  No.  2495,  IV 
these  Dec.,  1326.) 


t 
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Tlie  inability  of  the  Se<Tetar.v  of  War,  prior  to  the  passage  of  the  act 
of  March  2,  1919,  to  nettle  informal  contracts  does  not  amount  to  a 
repudiation  of  an  informal  contract  (Edward  G.  Budd  Mfg.  Co., 
Case  No.  2143,  IV  these  Dec.,  625.) 

This  Board  has  no  Jurisdiction  over  a  claim  f<ir  damages,  wliether 
liquidated  or  im liquidated,  Imsed  <in  a  terminated  formal  c*ontrac*t. 
(Buflfkin  &  Oirvin,  <,'ase  No.  2028,  IV  these  Dec.,  870.) 

If  the  claim  is  not  for  damages,  however,  but  for  refund  of  an  over- 
payment made  by  claimant,  this  Board  has  Jurisdiction  to  determine 
how  far  the  Government  has  failed  to  perform  Its  formal  contract 
•  with  claimant  and  to  ceriify  its  tindings  to  the  Departmmt  of  the 

Treasury  as  a  basis  for  settlement  of  the  claim.     (Buflfkin  &  (rinin. 
Case  No.  2028,  IV  these  Dec..  870.) 

This  Board  has  no  Juri.sdiction  of  a  claim  under  a  formal  contract 
which  has  been  canceled  bj'  the  Government  for  cause  and  the  time 
for  perfonnance  of  which  has  expired.  Since  tliere  was  no  agree- 
ment other  than  the  formal  contract,  the  claim  can  not  be  con- 
sidered as  ari.sing  under  the  act  of  March  2.  1919.  (i'amphell  Motor 
Car  Co.,  Case  No.  1159,  IV  these  Dec.,  166.) 

Where  the  cnmtractor  does  nothing  by  way  of  performance  of  an  In- 
formal i*on tract  and  does  not  incur  any  obligations  or  make  expendi- 
tures on  the  faith  of  same  liefore  N4iveml)er  12,  1918,  the  Secretary 
of  War  has  no  authority  to  adjust  under  the  act  of  March  2.  1919. 
(Philip  Carey  Co.,  Case  No.  174  B.  IV  these  Dec..  64.) 

Where  claimant  elects  to  treat  the  contract  as  still  in  existence,  the 
fact  that  the  time  for  performance  <*alle<l  for  in  the  contract  Ims 
expired  does  not  take  away  the  innver  of  the  Sei*retar>-  of  War  to 
terminate  tlie  cHJUtract  by  a  supplemental  agreement,  provided  the 
contract  Is  susi>ended  by  mutual  agreement  liefore  the  expirati<ni 
of  such  time.     (S.  &  L.  (kihen.  Case  No.  1940,  IV  these  I>ec..  974.) 

While  the  Se<*retary  of  War  has  no  i)ower  to  .settle  for  unliquidated 
damages  for  breach  of  formal  contract,  yet  he  has  p<»wer  to  terminate 
a  conti*act  by  means  of  a  supplemental  agreement  awarding  a  lump 
sum  In  settlen:ent  of  unliquidate<l  items  arising  from  part  i>erfonu- 
ance  of  the  contract,  not  the  breach  of  It.  (S.  &  L.  Cohen,  (^ase  No. 
1940,  IV  these  I>ec\.  974.) 

Where  a  fornml  contract  is  tenninate<i  and  there  renmins  for  adjust- 
ment thereunder  only  a  claim  for  unliquidated  damages,  this  Boanl 
has  no  jurisdiction  to  make  any  adjustment  thereunder.  (Collegiate 
BalhMin  ScIkmiI  (Inc.),  Case  No.  2238,  IV  these  Dec..  406.) 

Where  a  contrac»tor  is  required  by  the  (Jovernment  to  install  a  flre- 
preveuthm  apparatus  in  its  plant,  but  does  not  place  the  order  nor 
make  expenditures  nor  incur  Indebtedness  thereon  until  after  Novem- 
ber 12, 1918,  there  is  no  Jurisdiction  in  the  Board  of  Contract  Adjust- 
ment to"  grant  r»»llef  under  the  act  of  March  2,  1919.  (0>lumbla- 
vllle  Woolen  Co.,  (^ase  No.  401,  IV  the.se  Dec..  1396.) 

The  transiiitital  by  mall  of  a  letter  dateil  June  25,  1919,  ft-om  claimant 
to  the  constructing  quartermaster,  ctmtalnlng  an  itemized  bill  for 
the  ex|it»nse  embrace<l  in  this  claim,  is  a  presentation  of  same  within 
the  time  alU»wed  for  such  presentation  under  the  act  of  March  2, 
1010.  (Cunil)erhind  Telephone  &  Telegraph  Co.,  Case  No,  2212,  IV 
these  I)e<-..  43,'$.) 
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There  being  8onie  doubt  as  to  whether  one  of  tlie  elainvants  (Purity 
Cro8«,  Inc.)  may  not  have  had  an  agreement  under  date  of  Novem- 
ber 8,  1918,  it  is  suftieienr  to  li«»ld  that  since  no  expenditures  were 
made  on  the  faith  tliereof  ]»rior  to  November  12,  1918,  the  claimant 
has  faile<l  to  satisfy  the  jurlsclletional  requirements  of  tlie  act  of 
March  2,  1919.     (Jacol)  I>old  Packing  Co.;  Annour  &  Co.;  Wilson 
&  Co.:  Purity  Cross   (Inc.);  L.  Frank  &  Sou  Co.;  Kingan  &  Co. 
(Ltil.)  ;  Swift  &  Co. ;  Morris  &  Co. ;  The  Cudahy  Packing  Co. ;  Libby, 
McNeill  &  Libby ;  Purity  I*acking  Go. ;  Oscar  F.  Mayer  &  Bro. ;  Acme 
Packing  Co. ;  and  Baker  F«hm1  Products  CVi. ;  Cases  Noij.  634,  1165, 
1168,  1243,  1695,  1696.  1697,  1698,  17CK),  1701,  1705),  1789,  2232,  and 
2261,  IV  these  Dec.,  556.) 
The  Board  of  Contract  Adjustment  can  not  award  claimant  relief  for 
loss  sustained  by  purchasing  a  quantity  of  material  for  the  per- 
forn:ance  of  another  written  contract  fully  performed  and  settled 
for  and  which  contractor  intendeil  to  apply  in  performance  of  the 
contract  in  question.     (K:  I.  du  Pont  de  Nemours  Co.,  Case  No.  2515, 
IV  these  Dec.,  1171.) 
The  Board  of  Contract  Adjustment  has  no  original  jurisdiction  under 
Supply  Circular  111,  Purchase,  Storage  and  Traffic  Division,  1918, 
to  adjust  a  claim  arising  out  of  breach  of  a  formal  contract.     (Earl 
Bros.,  Case  No.  1152,  IV  these  Dec.,  1416. 
The  Board  of  Contract  Adjustment  has  no  jurisdiction  to  grant  relief 
under  the  act  of  March  2,  1919,  on  a  claim  which  is  based  entirely 
on   transactions,   which  occurred   after  November  12,  1918.      (The 
Export  Oil  (\)rporation.  Case  No.  2324,  IV  these  Dec.,  905.) 
Exclusive  of  the  authority  under  the  act  of  March  2,  1919,  the  power 
of  the  SeiTetary  of  War  to  settle  or  adjust  claims  is  limited  to 
claims  under  fonnal  contracts,  with  the  statutory  exceptions,  before 
their  termination ;  and  to  recommending  to  the  Treasury  Depart- 
ment made  In  quantum  valelmt  or  quantum  meruit  cases,  wiiere  goods 
or  services  have  been  n»c<»lved  and  accepted  by  the  War  Department. 
(Exi)ort  on  Con>oration,  Case  No.  2324,  IV  these  Dec,  905.) 
When  contracts  are  canceled  for  alleged  delinquencies  in  deliveries,  which 
were  in  fact  caused  by  Oovernment  officers,  or  agencies,  settlement 
will  be  made  in  ac*cordance  with  the  supply  circulars  of  the  Purchase 
Storage  and  Traffic  Division,  In  the  case  of  informal  contracts ;  but 
if  the  contract  were  formally  executed  contract  and  was  terminated 
or  canceleil  by  a  i)roi)er  (Government  officer  it  is  inmiaterial  whether 
the  contract  should   have  been  canceleil  or  not,   the  Secretary  of 
War  Is  without  iwwer  to  am^'ud  it,  and  this  board  has  no  greater 
authority.     (Rex  Harris  Fire  Appliance  Co.,  Cases  Nos.  1160,  1161, 
and  1874,  IV  these  Dec.,  999.) 
No  relief  can  be  granted  under  the  act  of  March  2,  1919,  on  a  claim 
based  on  a  purchase  order  sent  to  or  received  by  claimant  subsequent 
to  November  15,  1919.     (Williamson  Heater  Co.,  Case  No.  674,  IV 
these  Dec.,  213. ) 
This  board  has  no  jurisdiction  of  a  claim  under  a  validly  executed 
contract  which  has  been  fully  perfoimed.     (H.  Herman,  Sternbach 
&  Co.,  Case  No.  609,  IV  these  Dec.,  917.) 
Where  claimant  under  a  formal  contract  is  to  deliver  to  the  Govern- 
ment 20,000  cords  of  wood  delivered  all  but  10^  cords  thereof,  such 
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delivery  constitiites  a  substantial  compliance  with  the  contracts* 
which  will  be  treated  as  fully  perfonned,  thereby  precluding  the 
Secretary  of  War  from  jurisdiction  to  entertain  a  claim  for  dam- 
ages growing  out  of  such  contract.  (Hunter-Brown  Co.,  Case  No. 
1149,  IV  these  Dec.,  1360.) 

The  Board  of  Contract  Adjustment  has  no  jurisdiction  to  adjust 
formal  contracts  canceled  by  the  €k)vernment  by  reason  of  breach 
of  contract  by  the  contractor.  (The  Kessler  Motor  Co.,  Case  No.  535, 
IV  these  Dec,  1197.) 

Where  a  claimant  fails  to  show  and  performance  of  or  expenditures 
made  or  obligations  incurred  before  November  12,  1918,  on  the 
faith  of  the  alleged  agreements  there  is  no  Jurisdiction  in  the 
Secretary  of  War  to  adjust  them  under  the  act  of  March  2,  1919. 
(Kokomo  Steel  &  Wire  Co.,  Cases  Nos.  414,  515,  and  574,  IV  these 
Dec.,  830.) 

The  power  of  the  Secretary  of  War  to  adjust  a  formal  contract  is  exer- 
cised by  an  amendatory  or  suppleinehtal  contract  only,  and  as  there 
is  no  law  requiring  him  to  adjust  a  contract,  he  may  do  so  or  not 
in  his  discretion,  the  sole  requirement  being  that  it  must  be  in  tlie 
interest  of  the  United  States.  Any  settlement  offered  by  this  Board 
may  be  declined  by  claimant  and  he  may  resort  to  the  courts.  (I^im- 
son  Co.,  Case  No.  1918,  IV  these  Dec,  1147.) 

Under  the  facts  of  this  case  a  letter  dated  June  12,  1919,  addressed  to 
the  Ordnance  Department  Is  a  sufilcient  presentation  by  claimant  of 
his  claim  before  June  30,  1919,  within  the  meaning  of  the  act  of 
March  2,  1919.  (Richard  F.  Lewis,  Case  No.  2062,  IV  these  Dec. 
743.) 

Where  prior  to  June  30,  1919,  claimant  presented  its  claim  to  the 
branch  of  the  Quartennaster  Corps  with  which  it  made  the  agree- 
ment out  of  which  Its  claim  arises,  there  is  presentation  of  the  claim 
prior  to  June  30,  1919,  as  required  by  the  act  of  March  2,  1919. 
(Llttauer  Bros.,  Case  No.  2368,  IV  these  Dec,  862.) 

Where  a  claim  has  been  presented  prior  to  June  30,  1919,  to  a  Govern- 
ment agency  charged  with  the  duty  of  settling  claims  against  the 
War  Department,  where  such  presentation  gives  the  nature  and  char- 
acter of  the  claim,  there  has  been  such  presentation  a^  is  contem* 
plated  under  the  act  of  March  2,  1919.  (Louisville  Bedding  Co., 
Orville  Bedding  (Jo.,  J.  C.  Hirschman  &  Co.,  W.  I.  Blystone  &  Sons, 
and  L.  Harbach's  Sous  C^.,  Cases  Nos.  2386,  2316,  2423,  2413.  2396. 
IV  these  Dec,  309.) 

Where  a  formal  contract  with  the  Government  for  the  construction  of 
a  macadam  road  has  been  terminateil  by  performance,  and  claimant 
has  received  the  contract  price,  the  Secretary  of  War  has  no  Juris- 
diction to  consider  claim  for  additional  expense  incurred  by  the 
contractor.  (Maley  &  Kelly  Contracting  Co.,  Case  No.  1473,  IV 
these  Dec,  606.) 

Claimant  alleges  that  his  "  good  will "  was  damaged  to  the  extent  of 
$50,000,  and  that  he  suffered  a  material  loss  of  $10,222.91  in  improper 
rejection  of  materials  due  to  the  improper  actions  of  ofMcers  and 
agents  of  the  I'nited  States.  This  Is  an  action  sounding  in  tort  and 
the  Board  of  Contract  Adjustment  has  no  jurisdiction.  (George  B, 
Marx,  Cases  N«>s.  1961  to  1965,  IV  these  I>x^..  690.) 
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When  the  transactions  relied  upon  as  forming  the  basis  of  the  claim 
occurred  subsequent  to  the  signing  of  the  armistice,  the  Board  of 
Contract  Adjustment  has  no  Jurisdiction  under  the  act  of  March 
2,  1919.  (George  B.  Marx,  Cases  Nos.  1961  to  1965,  IV  these  Dec., 
696.) 

This  Board  is  without  Jurisdiction  under  the  act  of  March  2,  1919, 
to  grant  relief  on  a  claim  based  on  an  informal  agrei^ment  first  pre- 
sented to  the  Government  after  June  30,  1919.  (G.  H.  Masten  Co. 
(Inc.),  Case  No.  2494,  IV  these  Dec.,  512.) 

Where  a  formal  contract  for  the  manufacture  of  articles  has  been 
terminated  by  performance  and  payment,  no  claim  for  damages  can 
be  considered  by  this  Board.  Any  rights  the  contractor  may  liave 
for  damages  can  only  be  determined  by  the  Secretary  of  the  Treas- 
ury or  by  a  court  having  Jurisdiction.  (Michigan  Steel  Tube  Prod- 
ucts Co.,  Case  No.  1470,  IV  these  Dec.,  416.) 

Where  a  claim  is  presented  to  the  Board  of  Contract  Adjustment  and 
it  is  determined  by  the  Board  that  it  can  not  entertain  the  claim 
under  the  act  of  March  2,  1919,  because  the  contract  on  which  it 
is  based  was  made  subsequait  to  November  12,  1918,  and  where  it 
can  not  give  relief  under  General  Order  103  as  the  claim  does  not 
involve  a  doubt  or  dii^ute  arising  under  a  contract  made  by  the 
War  Department,  but  where  it  is  found  that  claimant  should  be 
compensated  for  services  performed  and  materials  furnished,  the 
Board  will  recommend  that  certificate  of  fair  value  be  issued  and 
the  claimant  paid  thereunder.  (Wm.  N.  Miller,  Case  No.  2263,  IV 
these  Dec.,  413.) 

Where  the  Comptroller  of  the  Treasury  has  construed  a  contract  and 
has  refused  payment  claimed  upon  the  contractor's  interpretation, 
the  comptroller's  determination  is  final,  and  the  Board  of  Contract 
Adjustment  is  without  Jurisdiction  and  any  construction  It  might 
put  upon  It  would  be  of  no  effect.  (James  N.  Morash.  Case  No.  640, 
IV  these  Dec.,  749.) 

Where  claimant's  formal  contract  to  manufacture  and  deliver  a  quan- 
tity of  walnut  lumber  was  canceled  by  the  Government  by  reason 
of  claimant's  failure  to  perform  within  the  time  specified,  the 
Board  of  Contract  Adjustment  has  no  Jurisdiction  to  entertain  a 
claim  presented  by  the  claimant  for  alleged  loss  connected  there- 
with. (Mowbray  &  Robinson  O).,  (^ase  No.  2339,  IV  these  Dec, 
655.) 

Where  a  formally  executed  contract  of  the  War  Department  had  been 
terminated,  and  no  question  remains  but  the  adjustment  of  unliqui- 
dated damages  claimed  under  such  formal  contract,  the  Jurisdiction 
and  power  to  make  such  adjustment  is  exclusively  in  the  Depart- 
ment of  the  Treasury  (Rev.  Stat.  U.  S.,  236)  or  in  the  courts  having 
Jurisdiction.  (National  Manufacturing  Corporation,  Case  No.  1485, 
IV  these  Dec.,  4.) 

Where  the  claim  for  storage  charges  on  beans  is  presented  to  the 
depot  quartermaster  in  the  zone  where  the  beans  are  stored  prior 
to  June  30,  1919,  this  is  a  sufllcient  presentation  within  the  meaning 
of  the  act  of  March  2,  1919,  to  give  this  Board  Jurisdiction  of  the 
claim.  (Newmark  Grain  Co.  (Inc.),  Case  No.  2218,  IV  these  Dec., 
341.) 
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When  the  claimant  did  not  i)erform  the  alleged  oral  agreement  in  whole 
or  in  imrt,  and  did  not  make  expenditures  or  incur  obligations  upon 
the  faith  of  the  same  prior  to  November  12,  1918,  it  is  not  entitled 
to  relief  under  the  act  of  March  2,  1919.  ( Parker- Young  Co.,  Caae 
No.  2173,  IV  these  Dec.,  1130.) 

Under  the  statutes  the  Comptroller  of  the  Treasury  has  the  tinal  deci- 
sion as  to  the  disbursement  of  public  funds,  and  such  decision  is 
conclusive  as  to  all  persons  except  the  courts.  Accordingly,  where 
this  Board  has  decided  a  claim  in  favor  of  the  claimant,  but  the 
comptroller  has,  under  a  different  statement  of  facts,  decided  it 
.  adversely  to  claimant,  the  latter  decision  is  controlling.  Under  sec- 
tion 425,  Compiled  Statutes,  claimant  may  request  a  reconsideration 
of  its  claim  by  the  comptroller,  but  if  such  reconsideration  is  refused 
or  results  adversely,  claimant's  only  remedy  is  by  action  at  law. 
(Peaslee,  Gaulbert  Co.,  Case  No.  571,  IV  these  Dec.,  611.) 

Where  under  a  formal  contract  liquidated  damages  for  delays  in  i)er- 
formance  are  withheld  the  decision  of  tlie  Comptroller  of  the  Treas- 
ury disallowing  payment  is  binding  on  the  War  Department  ( Peas- 
lee, Gaulbert  Co.,  Case  No.  571,  IV  these  Dec.,  611.) 

The  Board  of  Contract  Adjustment  has  no  Jurisdiction  of  a  claim 
under  the  act  of  March  2,  1919,  that  was  not  presented  until  July  17, 
1919.     (Penn  Garment  Co.,  Case  No.  1865,  IV  these  Dec.,  1063.) 

Where  claimant's  contract,  dated  October  30,  1918,  called  for  export 
packing,  but  an  agreement  ou  behalf  of  the  Government  to  pay  for 
such  packing  was  not  made  until  January,  1919,  this  Board  can  not 
settle  a  claim  based  upon  this  agreement  mider  the  act  of  March  2, 
1919.  (Pennsylvania  Rubber  Co.,  Case  Xo.  2110,  IV  these  Dec, 
551.) 

This  Board  has  no  Jurisdiction  to  award  unliquidated  damages  for  the 
breach  by  the  Government  of  a  formal  contract.  (Philips  &  Stephens. 
<3ase  No.  2236,  IV  these  Dec.,  391.) 

Where  a  formal  contract  for  the  sale  of  iunilier  has  been  terminated 
by  the  Government's  breach,  this  Board  has  no  Jurisdiction  to  allow 
a  claim  against  the  Government  for  money  paid  for  materials 
purchased  by  the  contractor,  but  which  the  Government  refused  to 
deliver.    (Philips  &  Stephens,  Case  No.  2236,  IV  these  Dec.,  391.) 

Loss  of  regular  business  suffered  by  a  manufacturer  who  devoted  his 
plant  to  Government  work  under  several  contracts  which  were  sus- 
pended can  not  be  recovered  because  too  speculative,  and  is  beyond 
the  Jurisdiction  of  the  Secretary  of  War.  (Price  Fire  &  Water 
Proofing  Co.,  Case  No.  2484,  IV  these  Dec.,  1072. ) 

The  Secretary  of  War  has  no  authority  to  settle  or  adjust  claims  un- 
der formal  contracts  which  have  been  fully  performed  by  the  con- 
tractor, or  terminated  by  breach,  expiration  of  time  for  performance, 
or  otherwise.  (Rosen-Reichardt  Brokerage  Co.,  Case  No.  1768,  IV 
these  Dec.,  1404. ) 

The  claim  can  not  be  considered  as  coming  within  the  terms  of  the  act 
of  March  2,  1919,  as  the  entire  transaction  was  subsequent  to  No- 
vember 12,  1918.  (Rosen-Reichardt  Brokerage  Co.,  Case  No.  1768, 
IV  these  Dec.,  1404. ) 

The  power  of  the  Secretary  of  War  to  settle  formal  contracts  by  agree- 
ment with  the  contractor  can  not  be  exercised  where  the  contract 
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has  been  fully  executed  by  performance  by  the  contractor  or  termi- 
nated by  breach  and  by  expiration  of  the  time  for  performance. 
(G.  M.  Self,  Case  No.  24(12,  IV  these  Dec.,  1168.)    " 

Where  a  claim  for  storage  charges  on  beans,  and  for  expeise  in  con- 
nection with  their  shipment,  is  presented  to  the  depot  quartermaster 
in  the  zone  where  the  beans  are  stored,  prior  to  June  80,  1918,  such 
presentation  is  a  compliance  with  the  requiremlkits  of  the  act  of 
March  2,  1919,  such  as  to  give  this  Board  Jurisdiction  of  the  claim. 
(Southern  Pacific  Milling  Co.,  Case  No.  2219,  IV  these  Dec.,  393.) 

Where  storage  charges  accrue  periodically  on  beans  In  storage,  the 
fact  that  a  portion  thereof  included  in  the  claim  did  not  accrue 
until  after  June  30,  1919,  does  not  alter  the  right  of  the  Secretary 
of  War  to  adjust  the  contract  under  the  act  of  March  2,  1919,  as  the 
contract  as  a  whole  was  made  prior  to  November  12,  1918.  In  any 
event  claimant  would  be  entitled  to  compensation  under  quantum 
meruit.  (Southern  Pacific  Milling  Co.,  Case  No.  2219,  IV  these 
Dec.,  393.) 

The  Board  of  Contract  Adjustment  has  no  Jurisdiction  to  consider, 
and  will  not  pass  upon  the  merits  of  a  claim  not  presented  within  the 
time  required  by  the  act  of  March  2,  1919.  ( Speer-Harrls  Lumber 
Co.,  Case  No.  2171,  IV  these  Dec.,  14.) 

Where  a  claim  under  the  act  of  March  2,  1919*,  is  not  presented  before 
June  30,  1919,  this  Board  has  no  Jurisdiction  to  consider  such  claim. 
(Sterling  Motor  Truck  Company,  Case  No.  2347,  IV  these  Dec.,  20.) 

Where  no  expenditures  were  made  or  obligations  incurred  by  claimant 
prior  to  November  12,  1918,  under  the  alleged  agreement  upon  which 
the  claim  is  based,  this  Board  has  no  Jurisdiction  to  consider  the  claim 
under  the  act  of  March  2,  1919.  (Sterling  Motor  Truck  Co.,  Case 
No.  2347,  IV  these  Dec.,  20. ) 

Where  a  formally  executed  contract  made  after  November  12,  1918,  has 
not  been  breached  but  merely  suspended,  the  Secretary  of  War  has 
power  to  settle  a  claim  thereunder.  (Twin  City  Forge  &  Foundry 
Co.,  Case  No.  2125,  IV  tliese  Dec.,  194.) 

When  the  claimant  fully  performed  four  purchase  orders  by  complet- 
ing deliveries  thereunder,  and  the  time  for  delivery  under  another 
order  has  expire<l,  all  of  said  orders  have  been  performed  or* termi- 
nated and  the  Secretary  of  War  is  without  Jurisdiction  to  settle  a 
claim  for  an  alleged  balance  due  the  contractor.  Such  claim  must 
be  settled  by  the  Treasury  Department  under  section  368,  Compiled 
Statutes,  or  a  court  having  Jurisdiction.  (Wabash  Valley  Packing 
Co.,  Case  No.  2249,  IV  these  Dec.,  657.) 

The  War  Department  Claims  Board  is  empowered  and  charged  with 
the  duty  of  supervising  the  various  War  Department  agencies  en- 
gaged in  the  settlement  of  war  contracts,  determining  a  fair  and 
equitable  basis  of  settlement,  and  the  making  of  rules  and  regula- 
tions for  arriving  at  a  proposed  adjustment,  which  may  be  changed 
from  time  to  time  as  it  deems  proper.  (Western  Electric  Co.,  Case 
No.  2188  (on  reconsideration),  IV  these  Dec.,  1224.) 

A  Bureau  Claims  Board  has  power  to  settle  with  a  claimant  at  a  smaller 
sum  than  that  authorized  by  the  War  Claims  Board,  if  the  claimant 
will  accept  the  smaller  sum.     (Western  Electric  Co.,  C^ase  No.  2188 

»    (on  reconsideration),  IV  these  Dec,  1224.) 
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JURISDIOnOX— Gontinaed. 

Where  the  only  evidence  of  contractual  rriationsxelates  to  tiansactioiis 

after  Noyember  12,  1918,  and  where  there  had  been  no  performance 

nor  obligations  nor  expenses  incurred  on  faith  of  such  a  contract 

prior  to  that  date,  relief  can  not  be  granted  under  the  act  of  Ifaicb 

2, 1919.     (Young,  Gorley  &  DoUin,  Case  No.  2531,  lY  these  Dec,  907.) 

See   aUo   AGENTS,   Authgkitt    to    Bind    CkymirMKiVT ;    OON- 

TRACTS,  AnjUBTMEHT;  OONTRAGTS,  Ixflod;  CONTRACTS. 

Settlement;  CONTRACTS,  What  Cohstituteb. 


LABOR. 

Labor  and  Materl^ls  Used  in  Repaib. 

See  COSTS,  Legitimate. 
Labok  Dispute  Clause. 

See  CONTRACTS,  Construction. 
Labor  Disputes. 

See  CONTRACTS,  Construction. 
LACK  OF  CONSIDERATION  IN  CONTRACTS. 

See  CONTRACTS,  Consideration. 
LATE  DELIVERIES. 

See  ACCEPTANCE ;  WAIVER. 
LIABILITY. 

LiAsn.TTY  or  Parties. 

Claimant  Is  not  entitled  to  additional  compensation  from  the  Goyem- 
ment  for  damage  caused  by  the  acts  of  third  parties.     (Neal  Blon 
Co.,  Case  No.  1897,  fv  these  Dec,  662.) 
Where  the  Crovemment  had  a  contract  with  a  cold-storage  company  to 
load,  imload,  store,  and  ship  Oovemment  meat  ¥rith  no  control  by 
the  Government  except  that  of  inspection,  said  storage  company  was 
an  independent  contractor  and  the  Government  is  not  responslhle  tor 
its  acts.     (Swift  &  Co.,  Case  No.  2490,  IV  these  Dec.,  UOa) 
Where  the  storage  company  used  provision  racks  belonging  to  claimant 
in  the  shipment  of  Grovemment  meat,  the  Government  is  not  liable. 
(Swift  &  Co.,  Case  No.  2430,  IV  these  Dec.,  1106.) 
'    Where  the  claimant  while  performing  a  contract  to  do  certain  construc- 
tion work  for  the  Crovemment  lets  a  portion  of  the  work  to  the  sab- 
contractor,  the  claimant  is  liable  to  the  Government  for  materials 
such  as  rope,  cable,  saws,  etc.,  which  it  furnished  to  said  subcon- 
tractor  in  connection  with  such  work  and  which  have  not  been  used 
for  such  purpose  or  which  were  not  expendable,  but  is  not  account- 
able where  used  for  the  purpose  and  which  was  expendable.     (Turner 
Construction  Co.,  Case  No.  2288,  IV  these  Dec.,  532.) 
See  also  AGENTS;  CONTRACTTS,  Constbuction ;  CONTRACTS, 
Tebmination. 
LOSS  NOT  SUSTAINED. 

Even  if  there  was  a  contract  where  material  purchased  for  such  alleged 
contract  is  sold  at  a  profit,  the  benefit  would  accrue  to  the  Govern- 
ment, subject  to  a  deduction  for  other  expenditures  on  the  fidth  of 
the  agreement  (American  Sash  &  Door  Co.,  Case  No.  251,  IV  these 
Dec.,  210.) 
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MISTAKE— Continued. 

Where  a  mistake  is  made  by  a  ccmtnietor  in  stating  Ids  nccomu  ngaiust         j 
the  Government,  and  he  is  i>aid  thereon,  but  no  settlement  agreement         | 
is  entered  into,  nor  anything  paid  or  accepted  as  an  accord  and  sat-         I 
isf action,  tlie  mistalce  may  be  rectified  and  the  CH>ntractor  paid  for 
Iteras  omitte<l  by  mistake.     (Westinghonse  Electric  &  Mfg.  Co.,  Case^ 
No.  2479,  IV  these  Dec,  ©81.) 
^ee  also  CONTRACTS,  Reformation. 
Mistake,  Unii^teral. 

See  CONTRACTS,  Rkformation. 
MODIFICATION   OP  CONTRACT.  I 

Hee  CONTRACTS,  Amendment. 
MUTUAL   MISTAKE. 

See  MISTAKE,  Mitijal. 

N. 

NATIONAL  WAR  LABOR  BOARD,  DECISIONS. 

See  CONTRACTS,  Implied. 
NEGOTIATIONS. 

Negotiations  Merged  Into  Written  Contract. 

See  CONTRACTS,  Written. 
Negotiations  Only. 

See  CONTRACTS,   Anticipation;   CONTRACTS.   What    Cohsti- 

Tl'TES. 

o. 

ORAL  ORDER. 

See  CONTRACTS,  Implied  ;  CONTRACTS.  Or.vt,. 
ORDER,  ADDITIONAL. 

See  EXPENSES,  Extra. 
ORDERS,  ANTICIPATED. 

See  CONTRACTS,  Anticipation. 
OVERHEAD  EXPENSE. 

See  EXPENSES,  Overhead. 
OVERRUN  BEYOND  CONTRACT  ALLOWANCE. 

See  QUANTUM  MERUIT. 

P. 
PART  PERFORMANCE.  : 

See  REIMBURSEMENT.  I 

PASSING  OF  TITLE. 

See  CONTRACTS,  Construction. 
PAYMENT  DELAY. 

See  INTEREST,  In  Absence  of  Stipulation. 
PERFORMANCE,  SUBSTANTIAL. 

See  JURISDICTION. 
PLANT  EQUIPMENT. 

Plant  Equipment,  Depreciation. 

See  AMORTIZATION. 
Plant  and  Equipment,  "  Specially  Providbd.' 

See  CONTRACTS,  Anticipation. 
PREPARATION. 

Preparation  for  an  Anticipated  Contract. 

See  CONTRACTS,  Anticipatiow. 


»» 
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PREPARATION— Continued. 

Preparation  to  Perform  Contract. 

See  CONTKACTS,  Anticipation. 
PRICE. 

Price,  Contract. 

t^ee  CONTRAin^  PKICK. 
PROCEDURE. 

When  the  duinmnt  has  ihme  nothing  to  prove  his  clain      i 
oommnnicatious  from  the  Board,  or  can  not  he  1«      i 
will  be  dismissed.     (Alta  Scliool  District,  Case  Nti 
Dec.,  613.) 

Where  claimant  withdraws  all  items  of  its  claim  exc< 
out  of  a  procurement  order  upon  whicli  a  statutory      i 
made  by  a  district  claims  board,  which  award  ha     I 
by  claimant  and  forwarded  to  tlie  pn)i)er  bureau  c 
approval,  that  jwrtlon  of  the  claim   upon  which   i     i 
made  will  be  transmitted  to  the  bureau  boanl  for 
the  statutory  award,  and  the  p«irtl<m  of  the  claim      j 
be  dismissed.     (Athol  Madiine  Co.,  Case  No.  1577,  lA 

Where  a  claimant  persistently  disre^nls  com  muni  i 
Board  for  information  and  fails  to  appear  at  the  i 
has  been  continued  at  claimant's  ivHiuest,  the  Board  ; 
the  case  upon  the  record,  and  If  thei-e  is  nothing  ii 
substantiate  cliamant's  demand  it  will  be  disallo  i 
Knitting  Co.,  (^a^^e  No.  1182,  IV  these  Dec,  930.) 

Where  a  claimant,  basing  Its  claim  ^m  an  informal  aj  ( 
the  act  of  Marcli  2,  1919,  after  requesting  and  obtai 
tinuatlons,  falls  to  apjM^ar  or  prwluce  any  testimony 
receives  no  rei)ly  to  any  of  three  letters  re<iuestlng  «  i 
a  date  for  hearing  satisfactory  to  it,  the  claim  will  i 
by  the  Board  on  the  record  before  It;  and  from  si  ; 
Board  is  unable  to  find  an  agreement  within  the  m  i 
act.  (Defiance  Check  Writer  Corporation,  Case  No.  ! 
Dec.,  707.) 

Where  the  prime  contract  has  been  settled  no  claim 
subcontract   can   be  considere<l.     Wliere  tlie  prime     ( 
process  of  adjustment  by  a  claims  board,  a  subconi 
will  be  referred  to  that  board  for  adjustment  throi  j 
contract.     (Garden  City  Plating  &  Mfg.  Co.,  Case  No. 
Dec.,  3(54.) 

W^here  the  record  clearly  establishes  a  lireach,  which  j 
Chief  of  Ordnance  under  its  terms  to  terminate  the 
the  record  is  silent  as  to  any  action  taken  by  him,  tl  i 
recommend  that  because  of  such  breach  the  contrac: 
under  Its  terms  by  the  Chief  of  Ordnance.     (Gas  Oil  I 
Case  No.  1970,  IV  these  Dec.,  542.) 

Where  claimant  does  not  attend  a  hearing  and  the  testi : 
emment  officers  flatly  contradicts  claimant's  afiidaviti 
agreement,  it  must  be  held  that  there  was  no  agreeni 
national  Thread  Gauge,  Case  No.  1487,  IV  these  Dec.,  ! 

The  power  of  the  Secretary  of  War  to  adjust  a  forma 
exercised  by  an  amendatory  or  supplemental  contract 
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PR0CF3DUREJ— Continued. 

there  is  no  law  requiring  him  to  adjust  a  contract,  he  may  do  so 
or  not  in  his  discretion,  the  sole  requirement  being  that  it  mast  be 
in  the  interest  of  the  United  States.  Any  settlement  offered  by  thi« 
Board  may  be  declined  by  claimant  and  he  may  resort  to  the  courts. 
(I-amson  Co?,  Case  No.  1918,  IV  these  Dec.,  1147.) 

The  Board  of  Contract  Adjustment  Is  not  a  court,  and  in  granting 
relief,  approving  or  recommending  a  settlement.  It  is  not  bound  by 
the  ordinary  measure  of  damages  as  applied  by  the  courts:  but  in 
guided  by  the  rules  and  regulations  prescribed  by  the  War  r>epart- 
ment.     (Lamson  IVi.,  Case  Xo.  1918,  IV  these  Dec.,  1147.) 

Where  the  claimant,  though  requested,  fails  to  appear  and  testify  at 
the  hearing  of  his  claim,  produces  no  witnesses,  can  not  name  the 
officer  with  whom  his  alleged  contract  was  made,  and  produces  no 
documentary  evidence  to  substantiate  his  claim,  and  none  can  be 
found  in  the  Government  flies,  the  claim  will  be  dismissed.  (William 
J.  Lawrence,  Case  No.  1951,  IV  these  Dec.,  899.) 

Under  the  facts  of  this  case  a  letter  dated  June  12,  1919,  addressed 
to  the  Ordnance  Department,  is  a  sufficient  presentation  by  claimant 
of  his  claim  before  June  SO,  1919,  within  the  meaning  of  the  act 
of  March  2,  1919.  (Richard  F.  I^wis,  Case  No.  2062,  IV  these 
Dec,  743.) 

Wliere  a  claim  has  l)een  presented  prior  to  June  30,  1919,  to  a  Govern- 
ment agency  charged  with  the  duty  of  settling  claims  against  tiie 
War  Department,  where  such  presentation  gives  the  nature  and 
character  of  the  claim,  there  has  been  such  presentation  as  is  c<hi- 
tenu)lated  under  the  act  of  March  2,  1919.  (Louisville  Bedding  Co.. 
Orville  Bedding  C^.,  J.C.  Hirschman  &  Co.,  W.  I.  Blystone  ft  Sons,  and 
L.  Harbach's  Sons  Co.,  Ceases  Nos.  2386,  2316,  2423,  2413,  and  2396. 
IV  these  Dec.,  309.) 

Where  a  claim  is  presented  to  the  Board  of  Contract  Adjustment  and 
It  is  determined  by  the  Board  that  it  can  not  entertain  the  claim 
under  ttie  act  of  March  2,  1919,  because  the  contract  on  which  it  if^ 
based  was  made  subsequent  to  November  12,  1918,  and  where  it 
can  not  give  relief  under  General  Order  lOB  as  the  claim  does  not 
involve  a  doubt  or  dispute  arising  under  a  contract  made  by  the 
War  Department,  but  where  it  is  found  that  claimant  should  be 
cx^mpensated  for  services  performed  and  materials  furnished,  tiie 
Board  will  recommend  that  certificate  of  fair  value  be  issued  and 
the  claimant  paid  thereunder.  (Wm.  N.  Miller,  Case  No.  2268,  IV 
these  I>ec.,  418.) 

Wliere  the  claim  for  storage  charges  on  beans  is  presented  to  the 
depot  quartermaster  in  the  zone  where  the  beans  are  stored  prior 
to  June  30.  1919,  this  is  a  sufficient  presentation  within  the  meaning 
of  the  act  of  March  2,  1919,  to  give  this  Board  Jurisdiction  of  the 
claim.  (Newmarlc  Grain  Co.  (Inc.),  Case  No.  2218,  IV  thene 
Dec.,  341.) 

Where  counsel  for  claimants  stipulate  with  the  Government  attorney 
that  If  the  decision  in  a  case  involTing  the  same  questions  is  adverse 
to  claimant  a  like  decision  may  be  entered  in  daimants*  case,  and 
the  decision  in  the  companion  case  is  adyenie  to  claimant,  daimants 
will  also  be  denied  recovery.  (Mallon  J.  Orf  and  389  others. 
No.  743,  IV  these  Dec.,  756.) 
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PBOGBDUBB— Oontinued. 

Under  the  statutes  the  Comptroller  of  the  Treasury  has  the  final 
decision  as  to  the  disbursement  of  public  funds,  and  €nich  decision 
is  conclusive  as  to  all  persons  except  the  courts.  Accordingly, 
where  this  Board  has  decided  a  claim  in  favor  of  the  claimant,  but 
the  comptroller  has,  under  a  different  statement  of  facts,  decided 
it  adversely  to  claimant,  the  latter  decision  is  controlling.  Under 
section  425,  Compiled  Statutes,  claimant  may  requecrt  a  recon- 
sideration of  its  claim  by  the  comptroller,  but  if  such  reconsidera- 
tion is  refused  or  results  adversely,  claimanf s  only  remedy  is  by 
action  at  law.  (Peaslee,  Gaulbert  Co.,  Case  No.  571,  IV  these 
Dec.,  eil.) 

Since  the  Government  has  received  the  benefit  of  the  packing  for 
export  shipment,  this  Board  recommends  that  a  o^tificate  of  fiiir 
value  be  issued  in  order  that  the  claim  may  be  paid.  (Pennsyl- 
vania Rubber  Co.,  Cafse  No.  2110,  IV  these  Dec,  561.) 

Where  a  claim  for  storage  charges  on  beans  and  for  expense  in  con- 
nection with  their  shipment  is  presented  to  the  depot  Quartermaster 
in  the  zone  where  the  beans  are  stored  prior  to  June  80,  1918,  such 
presentation  is  a  compliance  with  the  requirements  of  the  act  of 
March  2,  1019,  such  as  to  give  this  Board  jurisdiction  of  the  claimr. 
(Southern  Pacific  Milling  Co.,  Case  No.  2219,  lY  these  Dec.,  393.) 

The  Board  of  Contract  Adjustment  has  no  jurisdiction  to  consider  and 
will  not  pass  upon  the  merits  of  a  claim  not  presented  within  the 
time  required  by  the  act  of  March  2,  1919.  (Speer-Harris  Lumber 
Co.,  Case  No.  2171,  IV  these  Dec.,  14.) 

When  the  claimant  fully  performed  four  purchase  orders  by  completing 
deliveries  thereunder  and  the  time  for  delivery  under  another  order 
has  expired  all  of  said  orders  have  been  performed  or  terminated 
and  the  Secretary  of  War  is  without  jurisdiction  to  settle  a  claim 
for  an  alleged  balance  due  the  contractor.  Such  daim  must  be 
settled  by  the  Treasury  Department  under  section  868,  Compiled 
Statutes,  or  a  court  having  jurisdiction.  (Wabash  Vall^  PadEing 
Co.,  Case  No.  2249,  IV  these  Dec.,  «57.) 

The  War  Department  Claims  Board  is  empowered  and  charged  with 
the  duty  of  supervising  the  various  War  Department  agencies  en- 
gaged in  the  settlement  of  war  contracts,  d^ermloing  a  fair  and 
equitable  basis  of  settlement,  and  the  making  of  rules  and  regula- 
tions for  arriving  at  a  proposed  adjustment,  which  may  be  changed 
from  time  to  time  as  it  deems  proper.  (Western  Electric  Co.,  Case 
No.  2188  (On  reconsideration),  IV  these  Dec,  1224.) 

Where  claimant  alleges  an  agreement  with  a  certain  Government  rep- 
resentative but  does  not  attend  the  hearing  or  produce  evidence  in 
support  of  the  agreement  and  the  representative  in  question  denies 
having  made  the  agreement  it  must  be  held  that  there  was  no 
agreement.     (Woelfel  Leather  Co.,  Case  No.  2442,  IV  these  Dec., 
740.) 
See  also  CLAIMS,  Dismissed;  CONTRACTS,  Settlement;  EVI- 
DENCE. 
PRODUCTION,  STIMULATION. 

See  CONTRACTS,  Anticipation. 
PROFITS,  PROSPECTIVE. 

A  claim  that  Government  contracts  prevented  claimant  from  installing 
new  machinery  recently  acquired  for  its  commercial  business  and 
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PROFITS,  PBOSPECTIVE— Continued. 

tbat  claimant  was  tlierefore  entitled  to  payment  of  additional  manu- 
facturing costs  caused  by  tlie  use  of  old  instead  of  new  machinery 
is  a  claim  for  possible  profits  and  can  not  be  allowed.  <  Crown  Gork 
&  Seal  Ca,  Case  No.  1945,  IV  these  Dec,  136.) 

A  formal  contract  ccmtaining  a  termination  clause  allowing  the  con- 
tractor 90  days  after  notice  of  termination  to  complete  articles  in 
process  was  suspended  by  agreement.  In  settling  such  contract 
notliing  can  l>e  allowed  on  account  of  prospective  profits  that  <daim- 
ant  might  liaye  made  on  production  he  expected  to  complete  witliln 
the  90  days,  but  settlement  must  be  based  on  costs  as  provided  in 
supply  circulars.  (Dorris  Motor  Car  Co.,  Case  No.  2473,  IV  thef>e 
Dec.,  729.) 

The  supply  circulars  prescribing  the  bases  of  settlement  of  claims  on 
formal  contracts  and  the  act  of  March  2,  1919,  do  not  permit  com- 
pensation on  account  of  prospective  profits  and  thus  preclude  reini- 
bursement  for  loss  of  profits  on  Government  contracts  caused  by 
suflp^ision  thereoL  (Johnson  Educator  Food  Co.,  Case  No.  099,  TV 
these  Dec.,  501.) 

Loss  of  regular  business  suffered  by  a  manufacturer  who  devoted  his 
plant  to  Crovemment  work  under  a  contract  which  has  been  8a£9)ended 
can  not  be  recovered  under  the  supply  circulars  because  they  are  tOi» 
speculative  to  constitute  a  proper  item  of  cost.  (Johnson  Educator 
Food  Co.,  Case  No.  099,  IV  these  Dea,  501.) 

Where  the  contract  provided  that  in  the  event  the  contract  was  sus- 
pended, that  the  Government  would  pay  the  contractor  the  profit  on 
the  unfinished  portion  of  the  contract,  such  provision  will  be  disre- 
garded and  settlement  offered  on  a  basis  of  reimbursement  for  costs. 
(Raymond  I*.  Lipe  Co.,  Case  No.  1663,  IV  tliese  Dec..  5ir».) 
PROMISE. 

PBOmaS  OF  AWABO. 

See  AWARD,  Recommendation. 
Pboiose  of  Contract. 

See  CONTRACTS,  Pbomise. 
PROSPECTIVE  PROFITS. 

See  PROFITS,  Prospective. 
PROXY-SIGNED  CON'TRACTS. 

fi€€  JURISDICTION. 
PURCHASE  ORDERS. 

See  aUo  CONTR.\CTS.  Formal:  CONTRACTS,  Infobmat. 

Q. 
QUANTU:ML  MERUIT. 

Where  claimant  paid  storage  charges  incurred  by  claimant  at  the 
request  of  the  Crovemraent  on  Government  material,  claimant  Is 
entitled  to  be  paid  the  amount  that  was  fairly  chargeable  for  the 
storage  of  the  material  on  a  quantum  meruit  basts.  (Hardman.  Peels 
&  Co.,  Case  No.  2383,  IV  these  Dec..  490.) 

Since  the  Government  has  received  the  benefit  of  the  packing  for  export 
shipment,  this  Board  recommends  that  a  certificate  of  fair  value  be 
issued  in  order  tiiat  the  claim  may  be  paid.  (Pennsylvania  Rubber 
Co..  Case  No.  2110.  IV  these  Dec.  551.) 

Where  the  claimant  in  performing  certain  contracts  for  the  manu- 
facture of  supplies  for  the  Ordnance  Department  was  obUgatefl 
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for  special  machinery  installed  by  it  for  the  performance  of  the 
contract.  (Doehler  Die  Casting  Co.,  Case  No.  2210,  IV  these  Dec., 
1446.) 

Where  the  claimant  occupied  a  vacant  lot  for  storage  purposes  in 
connection  with  the  performance  of  two  formal  contracts  to  re- 
pair, camouflage,  dismantle,  and  crate  trucks  for  the  Govemmeut. 
which  contracts  have  been  fully  completed  by  performance  and  for 
which  full  and  final  settlement  has  been  made,  the  United  States 
Crovemment  is  not  obligated,  under  the  act  of  March  2,  1919,  to  re- 
imburse claimant  for  rentals  which  it  was  required  to  pay  on  such 
vacant  lot  in  the  absence  of  evidence  showing  that  the  Government 
contracted  to  pay  such  r^ital.  (Hale  &  Kilbum  C6rporation,  Case 
No.  1875,  IV  these  Dec.,  16.) 

Where  the  claimant  made  anr  agreement  with  a  dul^*  authorized  ofllcer 
for  the  manufacture  of  paste  and  tubes  to  the  limit  of  Its  capacity, 
and  it  was  agreed  that  it  should  be  paid  its  cost,  a  10  per  cent  profit, 
and  be  furnished  with  all  necessary  tin,  it  is  entitled  to  be  reim- 
bursed for  the  cost  of  all  tin  used  in  performing  the  contract, 
although  it  exceeded  the  amount  allowable  under  a  subsequent  for- 
mal written  contract  for  a  definite  number  of  tubes  executed  after  the 
deliverj'  of  the  tubes.  (Larlcin  Co.,  Case  No.  483,  IV  these  Dec., 
1226.) 

In  the  absence  of  an  agreement  to  imij^  therefor,  there  can  be  no  reim 
bursement  for  si)ecial  facilities  except  in  the  amortization  of  costs 
under   a   contract    for   a    specified   production.      (^larlin-Rockwell 
Corporation,  Case  No.  1660,  IV  these  Dec.,  549.) 

Where  a  formal  contract  on  a  cost-plu.s  basis  allowed  for  rent  as  one 
of  the  items  of  cost  but  was  silent  us  to  purchase  or  construction 
of  buildings,  the  landlord  having  agreed  to  erect  the  necessary  build- 
ings, the  contractor  is  not  entitled  to  reimbursement  for  cost  of  build- 
ings although  it  actually  advanced  the  money  to  its  landlord  for 
their  erection.  (Ordnance  Engineering  Corporation,  Case  No.  2414, 
IV  these  Dec.,  384.) 

Bonuses  which  are  merely  a  distribution  of  profits  after  <-ertaiu  fixetl 
charges  of  the  employer  are  taken  care  of  are  not  fixed  charget» 
against  a  contract  with  the  Government,  but  are  merely  a  division  of 
profits  among  the  employees  and  nxfi  not  the  subject  of  reimburse- 
ment by  the  Government  in  the  settlement  of  suspende<l  contracts 
upon  a  cost  basis.  (Pittsburg-Des  Moines  Steel  Co.,  (Jase  No.  572, 
IV  these  Dec.,  124.) 

Where,  although  claimant  had  no  money  invested  in  raw  materials. 
its  subsidiary  company,  which  was  to  manufacture  the  artidess 
claimant  had  contracted  to  sell  to  the  Government,  did  have  money 
invested  in  such  raw  materials  and  has  been  reimbursed  by  claimant 
to  the  extent  of  6  per  cent  per  annum  upon  its  capital  invested  In 
such  raw  materials,  claimant  is  entitled  under  the  provisions  of 
Supply  Circular  No.  19  to  be  reimbursed  for  the  amount  so  paid  by  it 
to  its  subsidiary  company.  (Pittsburg-Des  Moines  Steel  Co.,  Cai«e 
No.  572,  IV  these  Dec.,  124.) 

Where  a  manufacturer  having  a  formal  contract  with  the  Government 
for  the  manufacture  of  cotton  coats  employs  a  superintendent  and  a 
cutter  in  preparing  to  execute  a  contract  under  which  no  work  is  done 
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because  of  the  armistice,  the  manufacturer  is  «Qti  I 
imbursement  for  such  loss,  if  any,  as  may  have  i 
account  of  such  employment  (Silverstein  ft  Schlo  i 
1635  and  1644,  IV  these  Dec.,  260.) 

Where  by  the  terms  of  an  adjustment  agreement  the      i 
to  take  over  certain   material  and  delayed   tak 
same  for  several  mouths,  and  in  order  to  protect  t 
claimant  rented  a  building  and  hired  a  watchman,     i 
be  reimbursed  for  such  expense.     (Marc  Stember     i 
IV  these  Dec.,  1127.) 

Where  claimant  had  a  proxy-signed  contract  for  the      ! 
delivery  of  certain  articles,  deliveries  of  which  an     ( 
June  30,  1918,  and  at  the  time  the  contract  is  s     i 
Government,  after  the  armistice,  and  more  than  f     i 
the  articles  should  have  been  delivered,  the  claims 
of  the  articles  on  hand  in  an  unfinished  state,  cla    i 
titled  to  reimburnement  for  the  expense  of  manufi 
sence  of  a  showing  that  the  delay  in  production  w 
beyoud   its  control.     (Union  HDwist  Drill  Co.,  Ca: 
These  Dec.,  893.) 

The  claimant,  in  settlement  of  a  written  contract  to    i 
work  on  the  cost-plus  plan,  is  not  entitled  to  reimb    ' 
penditures  made  where  it  is  shown  by  the  eviden( 
penditures  were  not  made  in  compliance  with  tht 
contract.     (J.  G.  White  Engineering  Corp.,  Case  N< 
Dec.,  1084.) 

Where  claimant  tenders  to  the  persons  in  charge  of  tl 
ice  men  the  lunches  so  prepared  by  claimant,  and  &  ' 
refused,  the  Government  is  liable  to  reimburse  cli  i 
loss  us  he  may  have  sustained  on  account  of  the  pre]  i 
lunches.     (Isadore  Wolf,  Case  No.  1656,  IV  these  Th  ! 
See    also    CONTRACTS,   Anticipation;    COSTS,    I 
EXPENSES,    Extba;    INSURANCE;    JURISD3 
NOT  SUSTAINED. 
REINSTATEMENT  OF  SUSPENDED  CONTRACT. 

See  CONTRACTS,  Suspension. 
REJECTIONS. 

Where  the  claimant  had  on  hand  a  quantity  of  webl  i 
been  rejected  as  falling  to  meet  the  specifications  oj 
contract  to  manufacture  such  webbing,  the  United  I 
ment  is  not  obligated,  under  the  act  of  March  2,  1919 
pay  for  such  rejected  webbing  where  the  evidence  i 
to  show  a  contract  between  the  claimant  and  the   : 
connection  therewith.     (Everlastlk  (Inc.),  Case  No. 
Dec.,  882.) 
See  also  CONTRACTS,  Construction. 
RELEASE. 

Where  releases  are  made  by  the  Wood  Chemicals  Sectii 
Industries  Board  beyond  the  amount  of  product  in 
the  manufacturer  at  the  time  the  compulsory  order 
such  releases,  as  to  such  excess,  are  of  no  effect  and 
any  obligation  on   the  Government.     (Antrim   Iron 
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Charcoal  &  Chemical  Co. ;  Cleveland  Cliffs  Iron  Co. ;  Thomas  Keery 
Co.  (Inc.)  ;  Thomas  Keery  Co.  (Inc.) ;  B.  I.  du  Pont  de  Nemours  & 
Co. ;  and  Delta  Chemical  Ck).,  Cases  Nos.  93,  189,  188,  123,  124,  183, 
and  91,  IV  these  Dec.,  640.) 

Where  in  settlement  of  a  contract  for  airplane  propellers  the  basis 
of  settlement  was  fixed  as  of  February  1,  1919,  and  included  storage 
charges  to  that  date  on  lumber  supplied  by  the  Government  and 
claimant  reserved  the  right  to  claim  reimbursement  for  storage 
charges  paid  by  it  after  that  date,  then  even  though  claimant  in 
subsequently  signing  the  settlement  contract  released  the  Govern- 
ment from  all  claims  growing  out  of  the  original  contract,  such 
release  does  not  bar  this  claim  for  storage  charges  because  it  is 
based  upon  an  implied  contract  independent  of  the  original  contract 
for  airplane  propellers.  (Hardman,  Peck  &  C5o.,  Case  No.  2898,  IV 
these  Dec.,  490.) 

Where  the  claimant  had  no  contractual  relation  with  the  Government 
and  has  settled  its  claim  against  the  prime  contractor  under  the 
prime  contract  and  expressly  released  the  €k>vemment  and  the 
prime  contractor  from  liability  thereunder;  petitioner  has  no  fur- 
ther claim  under  the  act  of  March  2,  1919.  (Kentuclcy  Distilleries 
&  Warehouse  Co.,  Case  No.  1688,  IV  these  Dec.,  157.) 

Services  were  performed  by  claimant  under  a  formal  contract,  which 
was  suspended,  and  then  a  termination  contract  was  executed  in 
which  the  claimant  released  the  €rOvemment  from  any  and  all  claims 
arising  from  the  formal  contract  Claims  for  services  in  adjusting 
the  formal  contract  should  have  been  included  in  the  termination 
contract  and  can  not  now  be  considered,  ((^eorge  B.  Marx.  Cases 
Nos.  1961  to  1966,  IV  these  Dec.,  696.) 

Where  the  claimant  entered  into  a  cancellation  agreement  which  con- 
tained a  general  release  in  settlement  of  such  contract,  the  claimant 
released  any  claim  in  connection  therewith.  (Mendelson  Corpora- 
tion, Case  No.  2126,  IV  these  Dec.,  736.) 

Where  the  termination  clause  of  a  contract  contained  a  provision  for 
payment  on  account  of  additional  facilities  required  for  perform- 
ance of  the  contract  and  also  provided  that  the  cost  of  such  facilities 
was  not  to  exceed  a  named  amount  and  where,  after  suspension  of 
contract,  claimant  execute<l  a  settlement  contract  based  on  such 
termination  clause  and  containing  a  release  of  all  claims  and  de- 
mands arising  out  of  the  original  contract,  claimant  can  not  now 
be  heard  to  say  that  there  was  an  agreement  outside  of  the  original 
contract  contemplating  extra  facilities  costing  more  than  the  sum 
so  fixed  in  its  contract.  (Spencer  Lens  C3o.,  Case  No.  2343,  IV  theoe 
Dec.,  402.) 

A  general  release  clause  in  a  settlement  contract  which  purports  only 
to  release  claims  growing  out  of  the  original  contract  does  not 
release  claims  growing  out  of  a  collateral  agreement  to  compensate 
claimant  for  loss  on  materials  rendered  useless  by  change  in  speci- 
fications during  performance  of  the  original  contract,  especially  ho 
where  the  negotiations  for  the  settlement  contract  show  an  intention 
to  exclude  the  collateral  contract  from  its  operation.  (Toung  &  Co. 
(Inc.),  Case  No.  2289,  IV  these  Dec.,  1374.) 
See  also  CONTRACTS,  Cancellation  ;  WAIVER. 


See  LIABILITY  OF  PARTIES. 
REPAIRS. 

»Sef  COSTS,  Legitimate. 
REPRESENTATION. 

Representation  of  Govebnment  Needs. 

See  CONTRACTS,  Implied. 
Ripsehentation  Regarding  Fubtheb  Obdkbs. 
See  CONTRACTS,  Promise. 
RESPONSIBILITY  FOR  CARE  OF  RENTED  EQUIPMENT. 

See  LIABILITY  OF  PARTIES. 
REVISED  STATUTES. 

Revised  Statutes,  Sec.  1901. 

See  INTEREST,  In  Absence  of  Stipulation. 
RIGHTS. 

Rights  of  Parties. 

See  CONTRACTS,  Construction. 

S. 

SALARIES. 

See  COSTS,  Legitimate. 
SECRETARY  OF  WAR,  JURISDICTION.  • 

See  JURISDICTION. 
SETTLEMENT.  CONTRACTS. 

See  CONTRACTS,  Settlement. 
SETTLEMENT  OF  INFORMAL  CONTRACT  PRIOR  TO  ACT  OF  MARCH  2, 
1919. 

See  CONTRACTS,  Invalid. 
SPECIAL  FACILITIES. 

See  CONTRACTS,  Construction. 
SPECIFICATIONS. 

Specifications,  Change. 

See  CONTRACTS,  Implied. 
.STIMULATION  OF  PRODUCTION. 

See  CONTRACTS,  Anticipation. 
STORAGE. 

Where  the  written  contract  between  the  parties  provided  that  all  un- 
used materials  should  be  held  subject  to  the  Government's  order  and 
no  extraneous  agreement  is  shown  to  obligate  the  Government  for 
the  payment  of  storage  charges,  the  claimant  is  not  entitled  to  com- 
pensation for  such  storage.     (Langrock  Bros.  Co.,  Case  No.  2448,  IV 
these  Dec.,  1045.) 
Where  the  Government  commandeers  beans,  which  are  stored  In  a 
warehouse,  and  advises  the  warehouse  company  that  the  beans  are 
the  property  of  the  Government,  and  the  beans  are  thereafter  left  in 
the  posses.sion  of  the  warehouse  company,  there  is  an  implied  contract 
on  the  part  of  the  Government  to  pay  storage  charges.     (Newmark 
Grain  Co.  (Inc.),  Case  No.  2218,  IV  these  Dec,  341.) 
See  also  CONTRACTS,  Constbuction :   CONTRACTS,  Implied: 
QUANTUM  MERUIT ;  REIMBURSEMENT. 
SUBCONTRACT  MADE  BY  GOVERNMENT  ORDER. 

See  CONTRACTS.  Implied. 
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SUBCONTRACTORS. 

SUBCONTBACTOB,   KNOWIJCDOE   AND   CONSENT  OF  AN    AGCNT  OF    SECBETART    OF 

Wab. 

See  CLAIMS,  Subcontractors. 

SUBCONTBACTOBB,  CLAIMS. 

See  CLAIMS,  Subcontractors. 
SUBSTANTIAL  COMPLIANCE. 

Substantial  Compliance  With  Terms  or  Contract. 
See  CONTRACTS,  Cancelxation. 
SUBSTANTIAL  PERFORMANCE. 

See  PERFORMANCE,  Substantial. 
SUSPENSION. 

Suspension  and  Reinstatement  of  Contract. 

See  CONTRACTS,  Suspension. 
Suspension  or  Cancellation. 

See  CONTRACTS,  Construction. 

T. 

TAKING  OVER  OF  MATERIALS. 

See  CONTRACTS,  iNTsaurEBBNCB. 
TERMINATION. 

Terminated  Proxy-Sioned  Contract. 

See  CONTRACTS,  Termination. 
Termination  Clause,  Construction. 

See  CONTRACTS,  Oonhtbuwaon. 
Termination  of  Contract. 

See  CONTRACTS,  Termination. 
TIME  LIMIT  FOR  FILING  CLAIMS. 

See  JURISDICTION. 
TIME  OF  MAKING  INFORMAL  AGREEMENT. 

See  JURISDICTION. 
TITLE  PASSING. 

See  CONTRACTS.  Constructidn. 
TORTS. 

See  JURISDICTION. 

V. 

UNABSORBED  OVERHEAD  EXPENSES. 

See  EXPENSES,  Overhead. 
UNAMORTIZED  FACILITIES. 

See  AMORTIZATION. 
UNILATERAL  MISTAKE. 

See  CONTRACTS,  Reformation. 
U.  S.  FOOD  ADMINISTRATION  BULLETIN. 

Where  bulletins  of  the  Food  Admioistratioii,  under  which  canned 
goods  were  purchased  by  the  Government,  provided  that  goods  must 
comply  with  certain  specifications  as  to  quality  and  paddng,  and 
where  on  first  inspection  the  goods  were  passed  as  to  quality  but 
were  later  rejected  for  improper  packing,  there  was  no  acceptance. 
Therefore,  when  It  was  later  agreed  on  behalf  of  the  Government  to 
accept  the  goods.  In  spite  of  the  inferior  padcing,  provided  that 
they  met  the  specifications  as  to  quality,  and  the  goods  on  r^nspection 
failed  to  meet  such  specifications,  there  is  no  obligation  on  the  Gov- 
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So  where  the  contractor  continually  requested  and  urged  delivery  of 
material;   accepted  same  although   delivery  was  delinquent;   com- 
pletely performed  the  contract  and  was  paid  in  full ;  accepted  another 
like  contract;  and  made  no  i*equest  for  reimbursement  for  alleged 
losses  sustained  because  of  delay  on  the  part  of  the  (Jovemment,  and 
expressed  no  desire  nor  intention  of  abandoning  the  contract,  such 
conduct  was  inconsistent  with  the  claim  asserted  herein,  and  claim- 
ant must  be  deemed  to  have  waived  such  claim,  if  any.     (Langrock 
Bros.  Co.,  Case  No.  2334,  IV  these  Dec.,  1042.) 
The  contract  provided  that  the  Government  would  furnish  the  ma- 
terial, and  the  contractor  was  to  make  weekly  deliveries,  commenc- 
ing within  two  weeks  after  the  receipt  of  the  material,  but  no  time 
was  specified  for  the  completion  of  the  contract.    Where  the  Gov- 
ernment was  so  delinquent  in  the  delivery  ot  materials  that  the  con- 
tractor was  delayed  in  the  performance  of  his  contract,  the  delay  of 
the  Government  may  be  waived  by  the  conduct  of  the  contractor. 
(Langrock  Bros.  Co.,  Case  No.  2448,  IV  these  Dec.,  1045.) 
So  where  the  contractor  was  warned  by  the  Government  officer  In 
charge  that  the  Government  did  not  undertake  to  deliver  the  raw  ma- 
terials at  any  given  time,  and  that  any  failure  to  do  so  on  its  part 
was  a  risk  assumed  by  the  contractor  accepting  the  same,  although 
delivery  was  delinquent,  completely  performed  the  contract  and  was 
paid  in  full,  had  done  like  work  under  a  similar  contract  before,  and 
during  the  period  of  several  months  made  no  request  for  reimburse- 
nient  for  alleged  losses  sustained  because  of  delay  on  the  part  of  the 
(Government,  and  expressed  no  desire  or  intention  to  abandon  the  con- 
tract, such  conduct  was  inconsistent  with  the  claim  asserted  herein, 
and  claimant  must  l)e  deemed  to  have  waived  such  claim,  if  any. 
(Langrock  Bros.  Co.,  Case  No.  2448,  IV  these  Dec.,  1045.) 
Where  the  contractor  did  not  terminate  the  contract  but  proceeded  to 
manufacture  the  clothing  out  of  the  materials  finally  furnished  by  the 
Government,  such  action  did  not  necessarily  constitute  a  waiver  of 
damages  arising  from  the  Government's  default.    Where  the  con- 
tractor continuously  protested  against  the  delay,  there  was  no  waiver 
merely  because  the  protests  showed  a  misconception  of  the  rights  of 
the  contractor.     (Levy  Overall  Co.,  Case  No.  1548,  IV  these  Dec., 
225.) 
Where  the  Government  with  full  knowledge  of  charge  of  irregularities 
accepted  thereafter  additional  deliveries  under  claimant's  contract, 
such  acceptance  of  deliveries  will  be  deemed  a  waiver  on  the  part  of 
the  Government  of  the  right  to  cancel  the  claimant's  contract  by 
reason  of  such  iri'egularlties.     (Tauber,  Ryttenberg  A  Co.,  Case  No. 
2259,  IV  these  Dec.,  209.) 

See  also  CONTRACTS,  Cancellation  ;  RELEASE. 
WAGES  BELOW  STANDARD. 

See  CONTRACTS,  Construction  ;  CONTRACTS,  Implied. 
WORK  ADDITIONAL. 

See  CONTRACTS,  Implied;  EXPENSES,  Extra;  REIMBURSE^ 
MENT. 
WRITTEN  CONTRACT. 

Sec  CONTRACTS,  Written. 

o 


